This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



NATIONAL REPORTER SYSTEM-UNITED STATES SERIES 



qr TT -p 

FEDERAL REPORTER 

WITH KEY-NUMBER ANNOTATIONS 



VOLUME 232 



PERMANENT EDITION 



CASES ARGUED AND DETERMINED 

IK THE 

CIRCUIT COURTS OF APPEALS AND 
DISTRICT COURTS OF THE 
UNITED STATES 



JUNE — AUGUST, 1916 



ST. PAUL 
WEST PUBLISHING CO. 

i916 



CorYKIGHT, 1910 
lîY 

WEST PUBLISHING COMPANY 

(232 FED.) 



FEDERAL REPORTER, VOLUME 232 



JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGB, Circuit Judge Doston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littletou, N. H. 

Hou. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES, Circuit Justicei Washington, D. C. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENitY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATPIELD, District Judge, B. D. New Y'ork Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, K. D. New York Norwich, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New ITork New Y'ork, N. Y. 

Hon. LBAHNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buftalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont St. Johnsbury, Vt. 



THIRD CIRCUIT 



Hon. MAHT,ON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BrFFINGTON, Circuit Judge Plttsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Phlladelphla, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmlngton, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmlngton, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hou. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WIIITAKER THOMPSON, District Judge, E. D. Pennsylvanla. . .Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvanla Philadelphia. Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Plttsburg, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvanla Plttsburg, Pa. 

> Resigned June 10, 1916. 

(V) 



■VI 232 FEDERAL KEPORÏEK 



FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge ...Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circ'Ult Judge Wasliington, D. C. 

Hoii. CHAS. A. WOODS, Circuit Judge IVIarion, S. C. 

Hon. JOHN C. ROSE, Di.strict Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CON.NTOR, District Judge, B. D. North Carolina Wiison, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDHETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Tlon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenville, S. C. 

lion. EDMUND WADDILL, Jr., District Judge, B. D, Virginia Riclimond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lyncliburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippl, W. Va. 

Hon. BENJAMIN P. KELLER, District Judge, S. D. West Virginia... .Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. LOUIS D. BRANDEIS, Circuit Justice' Washington, D, C. 

Hon. DON A. PARDEB, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsville, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M, D. Alahama... .Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TODLMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Fiorida Jacksonville, Fia. 

Hon, AVILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgia Savannah, G a. 

Hon. RUPUS E. POSTER, District Judge, E. D. Louisiaua New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURKS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS 3. MAXBY, District Judge, W. D. Texas Austin, Tex. 



SIXTFI CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Mlchigan Détroit, Mich. 

Hon. CLARENCB W. SESSIONS, District Judge, W. D. Michigan. ...Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. JOHN H. CLARKB, District Ju^ge, N. D. Ohlo Cleveland, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M, D. Tennessee.. Knoxville, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit Judge Goshen, Ind 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

^ Appointed June 1, 1916. 



JUDGES OP THE COURTS VJI 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, TH. 

Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wis. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUIVIPHREY, District Judge, S. D. Illinois Springfield, II!. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wisconsin Mihvaukee, Wis. 

Hon. ARTHUR L. SANDORN, District Judge, W. D, Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Bon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMBR B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WA.LTBR I. SMITH, Circuit Judge Council BluCfs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIBBER, District Judge, E. D. Arlvansas Little Rock, Ark. 

Hon. F. A. rOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR P. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo, 

Hon. THOMAS C. MUNGER. District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROl'GH, District Judge, Nebraska Omaha, Neb. 

Hon. WM. H, POPE, District Judge, New Mexico Santa Pé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge. E. D. Oklahoma Muskogee, 0kl. 

Hou. JOHN H. COTTERAL, District .ludge, W. D. Oklahoma Guthrie, 0kl. 

Pion. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Palis, S. D. 

Hon, TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon, WM. W. MORROW, Circuit Judge San Francisco, Cal 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJ. F. BLEDSOB, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. California Los Angeles, Cal, 

Hon. WM. C. VAN FLEET, District Judge, N. D. Caliloruia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idabo. 

Hon. GEO. M. BOURQUIN, District Judge, Moutana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev, 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK. H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NETERBR, District Judge, W. D. Washington Seattle, Wash. 



CASES REPORTED 



Page 

Aczel V. United States (C. C. A.) 652 

Adam Electric Co., Luminous Unit Co. v. 

(C. C. A.) 1021 

Arivanoe Machinery Co., Zimraerman v. 

(C. 0. A.) ■ 866 

Ainsworth. Ex parte (( '. C. A.) 1020 

Akers, United States v. (D. C.) 063 

Aktieselsliabet Ko]'n-Og Fnderstof Kom- 

pagnict \. Rederiakticbolaget Atlanten 

(D. C.) 40.-! 

Alabama Great Southern lî. (Jo. v. George 

H. McFadden & Bros. (D. C.) 1000 

Alford, Owon v. (C. C. A.) 357 

Alleu V. Kovdhou.se (I>. C.) 1010 

Ail Star Featiire Corp., In re (D. C.) 1004 

Alva Seeuritv liank, Second Nat. Bank. v. 

(C. C. A.) 847 

Alva Secuiitv Bank, State Bank of Win- 

field V. (C. C. A.) 847 

Amalgauiated Copper Co., United Copper 

Securitics Co. v. (C. C. A.) 574 

American Asr. Chemical Co., Ward v. 

(C. C. A.) 110 

American Automotoueer Co. v. l'orter (C. 

C. A.) 45(5 

American Mu.sic Stores v. Kussel (C. (X A.) 300 
American Piano Co., Knahc Bros. Co. v. 

(C. C. A.) 140 

American Shoe Machinery & ïool Co., 

Apple V. (C. C. A.) 603 

American Surety Co. of New York v. Mills 

(0. C. A.) 841 

Anchor Cap & Closure Corp. v. l'ritchard 

(D. C.) 15G 

Apple V. American Shoe llachinerv & Tool 

Co. (C. C. A.) 603 

Arkin, Kebart v. (G. C. A.) 454 

Atchison, T. & S. F. E. Co., United States 

V. (D. C.) 196 

Ballantine. In re (D. C.) 271 

Bank of Hattiesburg v. Carter, two cases 

(C. C. A.) 127 

Barncs v. Cady (C. C. A.) 318 

Barstow Co.. F. Speidel Co. v. (D. C.) 617 

Bassett v. Bickford Bros. Co. (D. C.) S95 

Beach, Klein v. (U. C.) 240 

Beaver Tile & Specialty Co., David E. 

Kennedy, Inc.. v. (D. C.) 477 

Bégonia, The (D. C.) 637 

Ben.iamin Noble. The (D. C.) 382 

Berkshire, Yee Suey v. (C. C. A.) 143 

B. F. Sturtevant Co. v. Champion Fibre 

Co. (C. C. A.) 1 

Bickford Bros. Ce, Bassett v. (D. C.) 895 

Blackwell, llarmon v. (0. 0. A.) 440 

BHtz, In re fD. C.) 27(1 

Eobbs-Mcrrill Co. v. Equitable Motion I*ic- 

tures Corp. (D. C.) 791 

Bobo, Memphis St. R. Co. v. (C. C. A.) 708 

Boessneck, In re (C. C. A.) 590 

232 F. (ix) 



Page 

Bonvillain, In re (D. C.) 370 

Bopp, United States v. (D. C.) 177 

Brady v. Keliance Jlotion Picture Corp. 

(1). C.) 2.")0 

Brady, Williams v. (D. C.) 740 

Breakwater Co., In re (D. G.) 375 

Breitung, Kleist v. (C. C. A.) 555 

lîrooks. Empire Trust Co. v. (0. C. A.) 041 

Brooks, JIc(Jown v. (C. C. A.) 652 

Brown & McCabe, Stevedores, v. Uondon 

Cuarantee & Accident Go. (D. G.) 298 

Browns ^'alJey State Bank v. Porter (C, 

C. A.) 

Bryant, De l'riece v. (D. C.) 

Burke Kleetric Co. v. Independcnt Pneuma 

tic Tool Co. (C. C. A.l 

Burnett, Ong Chew Lung v. (C. 0. A.) 

l'urnett, Ong Seen v. (C. C. A.) 

Bnsch V. Stromberg-Carlson Tel. 5îfg. Co, 

(G. C. A.) 



Butte Miners' Union, Moyer v. (D. C.) . 



(C. C. A.) 

R. Co. V. Thompson (G. 

Idaho, United States v. 

Cément Co., Clarke v. 

Cernent Co., Finn v. 

Cément Co., SiLsbe v. 



434 
233 

]45 
85.3 
850 

1020 

788 

318 



985 

815 

815 

815 

675 

]27 
201 

936 



Cady, Barnes v. 
Canadian Pac. 

C. A.) 

(,'anyon Countv, 

ID. C.) 

Carolina l'ortland 

iC. a A.) . 
Cîarolina l'ortland 

(G. C. A.). 
Carolina l'ortland 

(C. C. A.). 
CarroU v. Duluth Supcrior Milling Co. (C. 

C. A.) 

(,'arter, Bank of Hattiesburg v., two cases 

(C. C. A.) 

Cayuga Const. Co., In re (I). 0.). 
Central Trust Co. of Illinois v. Chicago, 

A. & N. R. Co. (D. C). 

Cetriana, The (D. G.) 175 

(.'hampion Fibre Co., B. F. Sturtevant Co. 

V. (C. C. A.) 1 

Chan Kam, Ex parte (C. C. A.) 855 

Chan Kam v. United States (G. G. A.) .... 855 
Chartiers Oil Co., Schuyler v. (C. C. A.). . 70:! 
Chartiers Oil Co., Sharpe v. (C. G. A.). . . . 703 
Chicago, A. & N. R. Co., Central Trust Go. 

of Illinois v. (D. G.) 9,36 

Chureh, Webb & Close, Slip Scarf Go. v. 

(I>. (!.) 161 

Gihak v. United States (C. C. A.) 551 

Cincinnati Exhibition Co. v. Marsaus (G. 

C. A.) 1020 

City of Atlanta, Destructor Go. v. (D. C.) 746 

City of .Tuneau, Valentinc v. (C. C. A.) 1023 

City of Raton v. Raton Waterworks Go. 

(C. C. A.) 1020 

Clark V. (Jrimes (D. C.) 190 

(Jlarkc V. Carolina l'ortland Cernent Co. 

(G. G. A.) 815 



232 FEDERAL REPOKTER 



Cleiidenin, RatdifE v. (C. G. A.) 61 

Olifton, Owen v. (C. C. A.) 13G 

('lover Valley Laiid & Stock Co., MeC'ai-t- 

iiey V. (0. (3. A.) 097 

Clyde S. S. Ce. Vitkus v.. two cases (D. C.) 288 
Coal & Coke K. Co. v. Deal (C. (!. A.). . . .1020 
Commercial Acétylène Co., Fire!)all Gas 

Tank & IlUiminatins Co. v. (C. C. A.) . . .1021 
Consolidated Rubber Tire Co. v. Diamond 

Rubber Co. of Xew York (C. C. A.) 475 

Consolidated Rubber Tire Co. v. Diamond 

Rubber Co. of New York (D. C.) 508 

Continental Building & Loan Ass'n, In re 

(C. C. A.) 828 

Continental Building & Loan Ass'n, In re 

(D. C.) 413 

Continental Building & Loan .4ss'n, 3Ier- 

chants' Xat. Bank of San Francisco v. 

(C. C. A.) 828 

Continental Building & Loan Ass'n. Wilson 

V. (C. C. A.) ; 824 

Continental l'ublic Works Co. v. Stein (C. 

C. A.) 559 

Cooper V. United States (G, C. A.) 81 

Corn, Hovvland v. (C. C. A.) 35 

CottOn States Life 1ns. Co., Davis & 

Pleasants v. (C. C. A.) 343 

Coykfeiidall. Tsion.sli v. (C. C. A.) 1023 

Cralni) & Sons Ship & Engine lîblg. Co., In- 
ternational Curtis Marine Turbine Co. v. 

(D. C.) 160 

Orane Creck Irr. Dist. v. Manev Bros. & 

Co. (C. C. A.) 77 

Crâne Creek Irr., Land & l'ower Co., 

Maney Bros. & Co. v. (C. 'C. A.l 77 

Crim V. Rice (C. O. A.) ; 5T0 

Crim V. Triest (O. C. A.) 5T0 

Crooker v. Knudsen (G. C. A.) 857 

Grovv'n of Galicia, Tbe (C. C. A.) 305 

Crown of Galicia, The (D. C.) 290 

Cudahy l'acking Co., Frev & Son v. 

(D. C.) 040 

Cummins v. United States (C. C. A.) 844 

Curtis V. Louisville & N. R. Co. (C. O. A.) 109 

Dana v. Morgan (C. C. A.) 85 

D'Arey, 'V^entilated Cusbion & Spring Co. 

V. (C. C. A.V 4«8 

Darr, In re (D. C.) 415 

David E. Kennedv, Inc., v. Beaver Tile & 

Speciàlty Co. (D. C.) 477 

Davis & Pleasants v. Cotton States Life 

1ns. Co. (C. C. A.) 343 

Deal. Coal & Coke R. Co. v. (C. C. A.). . .1020 

De Friece v. Bryant 11). C.) 233 

De Laski & Thropp Circiilar Woven Tire 

Co. V. United States Tire Co. {D. C.) 884 

Delaware, L. & W. R. Co. v. Van Sant- 

voord (D. C.) 978 

Dennert. Lillie v. (C. Cl A.) 104 

Denny Renton Clav & Coal Go. v. l'ortland 

Cément Pipe & Tile Co. (D. C.) 890 

De St. Aubiii v. Paul Guenther, Inc. (D. C.) 411 

Destructor Co. v. Atlanta (D. O.) 746 

De "Witt v. Skinner (C. O. A.) 443 

Diamond Itublier Co. of New York, Con- 
solidated Rubber Tire Co. v. (C. C. A.) . . 475 
Diamond Rubber Co. of New York, Con- 
solidated Rul>ber Tiré Co. v. (D. C.) 508 



Page 
Dietzgen Co., Keuffel & Esser Co. v. (C. 

C. A.) 729 

Dillon Cotton Mills, Tallman v. (C. O. A.) 421 

Dubosky, In re (D. C.) 380 

Dulutli Superior Milling Co., (,'arroll v. (C. 

C. A.) : 675 

Duncan, l'ittsburgb & BuCfalo Co. v. (C. 

G. A.) 584 

Dwycr v. United States (C. C. A.) 1020 

Eisenstadt Mfg. Co. v. J. JL Fisher Co. (D. 

C.) 957 

Elder, United States v. (D. C.) 267 

EUiott V;ir!ii.sh Go., Sears, Roebuck & Co. 

V. (G. G. A.) 588 

EUis V. United States (C. G. A.) 1021 

Empire Trust Co. v. Brooks (C. C. A.) 641 

Empire Trust Co. v. Improved Property 

Holding Co. of New York (C. C. A.) 35 

Equitable Motion IMctures Corp., Bobbs- 

M(^rrill Go. v. (D. G.) 791 

Equitable Trust Co. of New York, In re 

(C. G. A.) 830 

Eugène Dietz^en Go., Keuffel & Esser Co. 

V. (C. G. A.) 729 

Everett, In re (G. G. A.) 124 

Fahey, Furncss, -VVithy & Co. v. (D. C.).. 189 
Farmers' Ilug & Gattle Powder Go., 

Unglcs-IIoggette SIfg. Co, v. (G. C. A.).. 116 
F. E. Fonseca & Co. v. Ruy Suarez & Go. 

(C. C. A.) 155 

Fekete, Keystonu Goal & Coke Co. v. (C. 

G. A.) 72 

P'inn V. Carolina l'ortland Cément Co. (C. 

C. A.) 815 

Fireball G as Tank & lUuminating Co. v. 

Commercial Acétylène Co. (C. C. A.) 1021 

First Nat. Bank, In re (G. C. A.) 124 

Fisher v. Ru](! (C. C. A.) 861 

F'islier Co.. Eisenstadt Mfg. Co. v. (D. G.) 957 
Floyd & Hayes' Estate, In re (C. C. A.). .. 119 
Fonseca i& Co. v. Ruy Suarez & Co. (C. C. 

A.) 155 

Fook Woh &- Co., In re (D. C.) 483 

Ft. l'itt Supply Go. v. Ireland & Matthevvs 

Mfg. Go. (G. C. A.) 871 

Franco-American Chemical Go. v. McKee 

Glass Co. (I). C.) 198 

Frank Adam Electric Co., Luminous Unit 

Co. V. {C. C. A.) 1021 

Frey & Son v. Cudahy Packing Co. (D. 0.3 640 
P. Speidel Co. v. N. Barstow Co. (D. C.) . . 617 

Furness, Witliy & Go. v. Fahey (I>. C.) 189 

Furness, Withy & Go. v. Louis MuUer & 

Co. (D. C.) 186 

General Electric Go. v. Philadelphia Elec- 
tric & Mfg. Co. (G. C. A.) 722 

General Film Co. v. Sampliner (C. C. A.) . . 95 
George II. McFadden & Bros., Alabama 

(îreat Southern R. Co. v. (D. G.) 1000 

Gibsou v. Victor Talking Jlach. Co. (D. C.) 225 
Gideoh v. Représentative Securlties Corp. 

(D. C.) 184 

Gilbert, The W. H. (C. C. A.) 547 

Goldberg & Sagman, In re (I). C.) 194 

Goleb, Owl Creek Goal Co. v. (G. C. A.).. 445 
Gottlieb V. United States (C. G. A.) 1Ô21 



CASES REPOBÏED 



XI 



Pag(î 
Grand Lodge, A. O. L'. W., In re (D. C.t. . 199 
Grant v. National Bank of Auburn (D. C.) 201 
Great Shoshone & Twin Falls Water Pow- 
er Co., Towle V. (D. C.) 733 

Grimes, Clari y. (EX C.) 190 

(Juenther, Inc., De St. Aubin v. (D. C.) 411 

Gurler & Co., In re (D. C.) 1016 

Hagar v. Watt (D. C.) ."73 

Haimowich. In re (D. C.) 378 

Halfpenny v. Miller (C. C. A.) 113 

Hamer Cotton Mills, J. II. Lane & Co. v. 

(C. C. A.) 421 

Hamilton Coal Co. v. Watts (C;. C. A.) 832 

llanton, United 8tate.s v. (D. C.) 192 

Harasimowicz v. Penusylvania K. Co. (D. 

C.) 295 

Harmon v. Blackwell (C. O. A.) 440 

Harper Bros, v, Klaw (D. C.) <;09 

Hartman, In re (1). C.) 797 

Hawgood & Avery Transit Co. v. Meaford 

Transp. Co. (C. O. A.) 564 

liavfgood & Avery Transit Co. v. Williams 

(G. C. A.) 564 

Haynes. In re (0. C. A.) 596 

H. B. liollins & Co., In rc (C. O. A.) 124 

Heater. In re (C. C. A.) 594 

Hclen B. Moran, The (C. C. A.) :U)r> 

Helen B. Moran, The (D. C.) 299 

llerman. Yoiing v. (('. C. A.) 361 

Illirhland Park Mfg. Co. v. Stcelo (C. C. A.) 10 

HoUins & Co.. In re fC. C. A.) 124 

Hookwav V. McKnight (G. C. A.) 129 

Iloi-n V. Mitrhcll (C. C. A.) . . 819 

Horsa, The (I). C.) j(!)3 

Hoss V. United States (C. C. A.) 328 

Houfih V. Société Electrique Westinghouso 

de Russie (D. C.) 635 

Howland v. Corn (C. C. A.) 35 

II. I'. Marinelli, Limited, Sherman v. 

(D. G.) 730 

Ilunter, Walton & Co., In re (D. C.) 1016 

Ibos, McClintic-Marshall Co. v. (C. C. A.) 1021 
Illinois Cent. II. Co., Watkins v. (C. C. A.) 691 
linproved Propertv Holding Co. of Xew 

York, Empire Trust Co. v. (C. C. A.).. 35 
Independent Pneumatic Tool Co., Burke 

Klectrie Co. v. (G. C. A.) 145 

Intcr-Island Steam Nav. Co. v. Ward (C. 

C. A.) 809 

International Curtis JNIarine Turhine Co. v. 

William Cramp & Sons Ship & Engine 

Bldg. Co. (D. G.) 166 

International Trust Go., Ex parte (D. C.) 368 
Interocean Transp. Co. of America, In re 

(D. C.) 408 

Ircland & Matthevvs , Mfg. Co., Ft. Pitt 

Siipply Co. V. (G. G. A.) 871 

Isert, In re (D. C.) 484 

I. S. Remson lïfg. Go., In rc (C. C. A.). . 594 
Ivanoff V. Mecbanical Itubber Co. (1). C). . 173 

.Tacobs, United States v., four cases (D. O.) 192 

Jeunings v. Smitli (D. C.) 921 

.Tew Sung Gwong, United States v. (D. C) 279 
.7. II. Lane & Go. v. Hamer Cotton Mills 

(G. C. A.) 421 

J. H. Lane & Co. v. Maple Cotton Mill 

(G. C. A.) 421 



Page 
J. M. Fisher Co„ Eisenstadt Mfg. Co. v. 

(D. C.) 957 

John G. McCullough, The (D. C.) 637 

.lohnston, L'nited States v. (D. C.) 970 

Joues, Ix>wis V. (G. C. A.) 100 

.loues, Lewis v. (C. C. A.) 103 

Jones, United States v. (V. G.) 218 

J. Samuels & Bro., l'oung v. (D. G.) 784 

KalamazooCitv Sav. Bank, National City 

lïank of Chicaso v. (C. C. A.) 600 

KawiK^er Mfg. Co. v. Toledo Plate & Win- 

dow Glass Go. (D. G.) 362 

Kebart v. Arkin (C. C. A.) 454 

Keithley v. North Pac. S. S. Co. (D. G.) . . . 255 
Kennedy, Jnc, v. Beaver Tile & Specialty 

Co. (U C.) 477 

Keuffcl & l'isser Co. v. Eugène Dietzgen Co. 

(C. C. A.) 729 

Keystone Coal & Coke Co. v. Fekete (C. C. 

A.) 72 

Kimmerle, Taylor v. (G. C. A.) 134 

King Tonopali Mining Go. v. Lynch (D. C.) 485 

Kirkpatrick v. McBiide (C. O. A.) 859 

Klaw, Harper Bros. v. (D. C.) 609 

Klein v. Bea.ih (D. C.) 240 

Kleist y. Breitung (C. C. A.) 555 

Knabe Bros. Co. v. American Piano Co. 

(C. C. A.) 140 

Knud.'^en, Ci'ooker v. (C. C. A.) 857 

Krementz, Robert v. fl). C.) 876 

Krssel, American Jlusic Stores v. (C. 

C. A.) 306 

Kuzma v. Witherhee, Sherraan & Co. (D. 

C.) 280 

Lampitoe, In re (D. G.) 382 

Lane & Co. v. lEiuner Cotton Mills (C. C. 

A.) 421 

Lane & Co. Y. Maple Cotton Mill (C. 0. A.) 421 

Langhara. The (C. C. A.) 687 

Lee Liue Steamers v. Kobinson (C. O. A.) 417 

Left.iwitz. Wertlieird v. iC. G. A.) 474 

Léonard v. Toledo, St. L. & W. R. Go. (D. 

C.) 281 

Lesser, In re (I). G.l 36.'-; 

Lewis, Ex parte (D. C.) 408 

Lewis V. Jones {C. G. A.) , 1(>0 

Lewis V. Jones (C. C. A.) 103 

Lillie V. Dennert (G. G. A.) . 104 

Loeb, In re (G. C. A.) 001 

London Guarantee & Accident Co., Brown 

& Mcr,d)e, Stevedores, v. (D. C.) 298 

Lophansky, United States v. (J). C.) 297 

Louis Blu'lier & Co., Furuess, Withy & Cô. 

y. (D, C.) 186 

Louisville & N. R. Co.. Curtis v. (C. 0. A.) 109 
Lukosewicz y. Phiiaddphia & Reading Coal 

& Iron Go. (D. C.) 292 

Luminous l'nit Go. v. Frank Adam Electric 

Co. (C. C. A.) 1021 

Lynch, ICing Tonopah Mining Co. v. 

(D. G.) 485 

McRride, Kirkpatrick v. (G. G. A.) 859 

McGallura v. Western Coal & Mining Co. 

(C. G. A.) 1021 

McCartncy v. ('lover Vallev Land & Stock 

Go. (C. C. A.) 607 



xu 



232 FEDERAL EEPORTEU 



Page 
McClintic-Marshall Co. v. Ibos (O. O. A.). -1021 

MeClure v. United States (C. C. A.) 1022 

McCov. Memphis St. R. Co. v. (C. C. A.) 708 

McCulïough, The John G. (D. O.) Q31 

McFadden & Bros., Alabama Great South- 
ern U. Ce. V. (I). C.) 1000 

McGown V. Brooks (C. C. A.) 652 

McGraw v. Walsh (C. C. A.) 122 

Melvee (Jlass Co., Frauco-American Chem- 
ical Co. V. (I). 0.) 198 

McKnight. IToolcwav v. (C. C. A.) 12fl 

McKnight I.and Co:, In re (C. C. A.) 120 

McLaughlin v. St. Louis Southwe.stern R. 

Co. (C. C. A.) 570 

Mallory S. S. Co., Yanuszauckas v. (C. 

C. A.) 132 

Mane.v Bros. & Co., Crâne Creek Irr. Dist. 

V. (C. C. A.) 77 

Mnney Bros. & Co. v. Crâne Creek Irr., 

Land & l'ower Co. (O. O. A.) 77 

Maple Cotton Mill, J. II. Lane & Co. v. 

(C. 0. AJ 421 

Marinelli, limited, Sherman v. (I). C.) . . . . 730 

Markun, In ro (D. C.) 1018 

Marsans, Cincinnati Exhibition Co. v. (C. 

C. A.^ 1020 

Marshall v. Wirt (C. C. A.) 606 

Maytag v. Maytag-Mason Motor Co. (C. C. 

A.) 1022 

Maytaft-Mason Motor Co., Maytag v. (C. 

C. A.) 1022 

Meaford ïransp. Co., Ilawgood & Avery 

Transit Co. v. (C. C. A.) 504 

MecUanioal Rubber Co„ Ivanoff v. (D. C.) 173 
Mémorial Ilospital Ass'n o£ Monongahela 

City, l'a., raterhni v. (C. 0. A.) 350 

Memphis St. E. Co. v. Bobo (C. C. A.) 708 

Memphis St. K. Co. v. McCoy (C. C. A.). . 708 

Memphis St. R. Co. v. Moore (C. C. A.) 708 

Merohants' Nat. Bank o£ San Francisco 

V. Continental Building & Loan Ass'n 

(C. C. A.) 828 

Midway Northern Oil Co.. United States 

V., six cases (D. C.) 619 

Miller, Ilalfpenny v. (C. C. A.) 113 

Mills, American Suretv Co. o£ New York 

V. (C. C. A.) ". 841 

Mitchell. Ilorn v. (C. C. A.) 819 

M. Moran, The (C. C. A.) 305 

M. Moran, The (D. C.) 299 

Motfatt V. United States (C. C. A.) 522 

Molière, In re (C. C. A.) 127 

Momo Tomimatsu, Ex parte (D. C.) 376 

Monnett v. Penns.ylvania Co. (D. C.) 281 

Moore, Memphis St. R. Co. v. (C. C. A.). . 708 

Moran, The Helen B. (G. C. A.) 305 

Moran, The Helen B. (IX C.) 299 

Moran, The M. (C. C. A.) 305 

Moran, The M. (1). C.) 299 

Morgan, Dana v. (C. (!. A.) 85 

Morgan v. United States (C. C. A.) 1022 

Motion Picture Patents Co. v. Universal 

Film Mfg. Co. (D. C.) 263 

Moyer v. Butte Miner.s' Union (D. C.) 788 

Muller & Co., Furness, Withv & Co. v. 

(D. C.) : 18^! 

Muivey, United States v. (C. C. A.) 513 

Murphy v. United States (C. C. A.) 1022 

National Bank of Auburn, Grant v. (D, C.) 201 



Page 
National Circle, Daughters of Isnbella, v. 

National Order of Daughters of Isabella 

(D. C.) 907 

National City Bank of Chicago v. Kalaraa- 

zoo City Sav. Bank (C. C. A.) 669 

National Investment & Securities Co., Neff 

V. (C. C. A.) 1022 

National Order of Daughters of Isabella, 

National Circle, I>aug]iters of Isabella v. 

(D. C.) 907 

N. Barstow Co., F. Speidel Co. v. (D. C). . 617 
Nefï V. National Investment & Securities 

Co. (C. C. A.) 1022 

Nelson v. Patsel (C. C. A.) 682 

New York Ont. & II. R. R. Co., United 

States V. (1 ). C.) 179 

Noble, The Benjamin (D. C.) 382 

Nortli Pac. S. S. Co., Keithley v. (D. C.).. 255 

Oceanie Steam Nav. Co. v. United States 

(C. C. A.) 591 

Ong Chew Uung v. Biu-nett (C. C. A.) 853 

Ong Seen v. Burnett (C. C. A.) 850 

Order of United ('ommercial Travelers of 

America, Parrish v. (C. C. A.) 425 

Owen V. Alford (C. O. A.) 357 

Owen V. CHfton (C. C. A.) 136 

Owl Creek Coal Co v. Goleb (C. C. A.).. 445 

Pacific Mut. Life Ins. Co. of (^alifornia v. 

Vogel (C. C. A.) 337 

Pacihe Phonograph Co. v. Searchlight Ilorn 

Co. (0. C. A.) 1022 

Parrisii v. Order of United Commercial 

Travelers of America (C. C. A.) 425 

Paterlini v. Mémorial Ilospital Ass'n of 

Monongahela City, Pa. (C. C. A.) 359 

Patsel, Nelson v. (C;. G. A.) 682 

Paul Guenther. Inc., De St. Aubin v. 

(D. Cl 411 

Peninsula Bank of Williamsburg, Va., v. 

Wolcott (C. C. A.) 68 

Pennsylvania Co., Monnett v. (1). C) 281 

Pennsylvania R. Co., Harasimowicz v. 

(1>. C.) 205 

Pennsylvania K. Co., Tauza v. (D. 0.)... 294 
Penns.ylvania R. Co., Watson v. (D. C). . . 906 
Philadelphia Electric & Mfg. Co., General 

Electric Co. v. (C. C. A.) 722 

Philadelphia & Reading Coal & Iron Ce, 

Lukosevvicz v. (D. C.) 292 

Philadelphia & R. R. Co., United States v. 

(D. C.) 946 

Philadel])hia & R. R. Co., T^iiited States v. 

(D. C.) 953 

Pittsburgh Meltiug Go., Totten y. (C. C. A.) 694 
Pittsburgh & Buffalo Co. v. Dunoan (C. C. 

A.) 584 

Plymouth, The (Cî. C. A.) 687 

l'ope-Hartford Motor Car Co. v. Waverlv 

Co. (C. C. A.) ".1023 

Porter v. American Automotoueer Co. (C. 

C. A.) 456 

Porter, Browns Valley State Bank v. (C. 

C. A.) 434 

Port Johnson Towing Co. No, 7, The (C. C. 

A.) 141 

Portlaud (Xuiient Pipe & Tile Co., Denny 

Rentun Clay & Coal Co. v. (D. C.) SW 



CASES KEPORTBD 



XJU 



Pritchard, Anchor Cap & Closure Corp. v. 

(D. C.) 156 

Puriton Cordage Mills v. Sampson Cordage 

Works (0. C. A.) 138 

Pursel V. Reading Iron Co. (C. O. A.) 801 

Quaker Oats Co., United States v. (D. C.) 499 

Katclifî V. Clendenin (G. C. A.) 61 

Haton Waterworks Co., City of Eaton v. 

(G. G. A.) 1020 

Readins Iron Co., Pursel v. (C. C. A.) 801 

Rederiaktiebolaget Atlanten, Aktieaelskabet 

Korn-Og Foderstof Kompasuiet v. (D. C.) 403 
Red Jaeket, Jr., Coal Go., United Thackcr 

Coal Co. V. (C. G. A.) 49 

Reliance Motion Picture Corp., Brady v. 

(D. C.) 2.59 

Bemson Mfg. Co., In re (O. C. A.) 5'94 

Représentative Securities Corp., Gideon v. 

(D. C.) 184 

Rice, Crirn v. (0. C. A.) 570 

Richardson. In re (C. C. A.) 68 

Riverside Fertilizer Go., In re (C. C. A.) . . 10<) 
Riverside Fertilizer Co., In re (C. C. A.) . . 103 

Ritter. Wertlieim v. (G. C. A.) 474 

Robert v. Krementsi (D. C.) 876 

Robinson, Lee Linc Steamers v. (0. C. A.) 417 

Rosenfeld v. Scott (D. G.) 509 

Rothleder, In re (D. C.) 398 

Roydhouse, Allen v. (D. C.) 1010 

Riile, Fisher v. (G. C. A.) 861 

Ruy Suarez & Co., F. E. Fonseca & Co. 

V. (C. C. A.) 155 

St, Joseph Paper Co. v. United States En- 

velope Co. (G. C. A.) 153 

St. Joseph & G. I. R. Co. v. United States 
' C. A.) 349 



(G. 



St. Louis Southwestern R. Co., McLaughlin 

V. (G. C. A.) 579 

Sampliner, General Film Go. v. (C. C. A.) 95 
.Sampson Cordage Works, Puritan Cordage 

Mills V. (C. C. A.) 1.38 

Samuels v. United States (C. C. A.) 536 

Samuels & Bro., Young v. (D. G.) 784 

San José Baking Co., In re (D. G.) 200 

Schumm, In re (D. C.) 414 

Sehuyler v. Ghartiers Oil Co. (C. C. A.) . . 703 

Scott, Rosenfeld v. (D. C.) 50i) 

Scott, United States v., two cases (D. C.) 192 
Searchlight Horn Co., Pacific Phonograph 

Go. V. (C. C. A.) 1022 

Sears, Roebuck & Co. v. Elliott Varnish 

Co. (G. C. A.) 588 

Second Nat. Bank v. Alva Security Bank 

(G. C. A.) 847 

Shanahan, United States v. (D. C.) 169 

Sharpe v. Ghartiers Oil Go. (C. C. A.) 703 

Slienandoah Abattoir Co., Sustock v. 

(D. C.) 90O 

Sberidan-Olayton Paper Co. v. United 

States Envelope Co. (G. C. A.) 15,3 

Slierman v. II. P. Marinelli, Limited (D. G.) 730 
Silsbe V. Carolina Portland Cément Co. 

(G. G. A.) 815 

Sisson, United States v. (G. C. A.) 599 

Skinner, Ue Witt v. (C. €. A.) 443 

Slip Scarf Go. v. Church, Webb & Close (D. 

C.) 161 



Page 
S. M. Ilamilton Coal Co. v. Watts (C. C. 

A.) 832 

Smith, In re (D. C.) 248 

Smith, In re (D. C.) 284 

Smith. Jennings v. (D. C.) 921 

Société Electrique Westinghouse de Russie 

Iloiigh V. (O. C.) 635 

Southern R. Co. v. White (C. 0. A.) 144 

Speidel Co. v. N. Barstow Co. (D. G.) 617 

Starr, In re (T). G.) 416 

State Bank of Winfield v. Alva Security 

Bank (C. C. A.) 847 

Steele, Highland Park ilfg. Co. v. (C. 

G. A.) 10 

Steiïens v. Steiuer, ten cases (G. C. A.) . . 862 
Stein, Continental Public Works Co. v. 

((;. G. A.) 559 

Steiner, Steffens v., ten cases (C. C. A.) 862 

Stromi)erg-Carlson Tel. Mfg. Go., Buscb v. 

(G. C. A.) 1020 

Sturterant Co. v. Champion Fibre Co. (C. 

G. A.) 1 

Suffern, Tlie (C. G. A.) 712 

Sustock V. Shenandoah Abattoir Co. (D. O.) 900 

Tallman v. Dillon Cotton Mills (C. C. A.). . 421 

Tauza v. Pennsylvania R. Co. (D. C.) 294 

Taylor v. Kimmerle (C. C. A.) 134 

Teitclbaiim, Ex parte (D. O.) 194 

Thibodeaux, United States v. (C. C; A.). .. 91 
Thompson, Canadian Pae. R. Co. v. (0. 

C. A.) 353 

Todd, Whitaker v. (G. C. A.) 714 

Toledo Plate & Window Glass Co., Kaw- 

neer Mfg. Co. v. (D. G.) 362 

Toledo, St. L. & W. B. Co., Léonard v. 

(I). G.) 281 

Tomljanovich, Victor American Fuel Go. v. 

(C. G. A.) 662 

ïotten V. Pittsburgh Melting Co. (C. C. A.) 694 
Towle V. Great Shoshone & Twin Falls 

Water l'ower Co. (D. C.) 733 

Triest. Crim v. (C. G. A.) 570 

Tsiousli V. Goykendall (C. C. A.) 1023 

Ungles-Hoggette Mfg. Co. v. Farmers' Hog 

& Gattle Powder Go. (G. C. A.) 116 

United Gopper Seeurities Co. v. Amalga- 

mated Copper Go. (C. G. A.) 574 

United Slioe Machinery Co. v. United 

States (G. C. A.) 1023 

United States, Aczel v. (G. G. A.) 652 

United States v. Akers (D. C.) 963 

United States v. Atchison, T. & S. F. R. 

Go. (I). G.) 196 

United States v. Bopp (D. O.) 177 

United States v. Canyon County, Idaho 

(D. C.) 985 

T'nitcd States, Chan Kam v. (G. G. A.). .. . 855 

United States, Gihak v. (C. G. A.) : . 551 

l'nited States. Gooper v. (C. C. A.) 81 

L'nited States, Cummins v. (G. G. A.) 844 

United States, Uwyer v. (C. G. A.) 1020 

United States v. Elder (D. C.) 267 

United States, Ellis v. (C. C. A.) 1021 

United States, Gottlieb v. (C. C. A.) 1021 

United States v. Hanton (D. C.) 192 

United States, Hoss v. (G. C. A.) 328 

United States v. Jacobs, four cases (D. G.) 192 
United States v. Jew Sung Gwong (D. C.) 279 



XIV 



232 FEDERAL REPORTER 



Page 

United States v. Jolmston (D. C.) 970 

TJnitea States v. Jones (D. C.) 218 

United States v. Uopliriilsky (D. C.) 297 

Tlnited States, McCltire v. fC. P. A.l 1022 

United States V. Midwày Nolthern Oil Oo., 

six cases (D. C). . • 619 

\'uited States, MoiTatt v. (C. C. A.) 5:^:; 

l'nited St.ites, Morgan v. (C. C. A.) 1022 

United States v. Mulvey (C. C. A.) 513 

United Sftites, Murpiiy v. (t!. C. A.) 1U22 

United States v. Ne* Yorls Cent. iX; H. K. 

lî. Co. {D. C.) . . . . 179 

United States, Oceanic Stealn Nav. Co. v. 

(0. O. A.) 591 

United States v. Pliiladelpliia & It. K. (îo. 

(I). C.) 91G 

United States v. Philadelpliia & ïi. 11. Co. 

(D. C.) 95:^ 

United States v. Qualser Oats Co. (D. C.) 499 
United States, St. Josepli & (i. I. 1!. Co. v. 

(C. C. A.) ;;49 

United States. Samuels v. (C. C. A.'i oîîO 

United States v. Scott two enses (l). C.).. 192 

Uuitcd States v, Sharialian (I). C.) 109 

United States v. Sisson (C. C. A.) 599 

United States v. Tiiiliodeaux (C. V. A.)... 91 
United States, United Sîioe MacliincrV' Co. 

V. (C. C. A.) ; 1023 

United Stdtes v. Wliited & Wlieless (C. C. 

A.) 139 

l'nited States Envelope Cu., St. Joseph 

^Paper Co. y. (C. C. A.) 153 

UT]Hted States Envelope Co., Slicridan- 

Ola.^-tùli l'aper Co. v. (C. C. A.) 153 

United States Mining Co., Wall v. (C. C.) 613 
United States Tire Co., J)e Laski & 

Tln-op)) Circulai' W(jven Tire Co. v. 

(1>. C.) SS4 

United Tliacker Coal Co. v. Ked Jaeket, 

Jr,, Coal Co. (C, C. A.) 49 

Uriiversal l'îlfn ilfg. Co., Motion l'ieture 

Patents Co. v. (D. C.) 263 

Valentiiiè v. JUnean (C. C. A.) 1023 

^'an Santvoord, Delaware, Ij. & W. lî. Co. 

V. ri). C.) 978 

Ventilated Cushion & Spring Co. v. D'Arcy 

.(C. G. A.) 4C8 

Victor American Fuel Co. v. Toirdjanovich 

(C. C. A.) 662 

Victor Tallcing MacU. C!o., Cibson v. (D. C.) 225 
Vitkiis V. Clyde S'. S. Co., two cases (D. C.) 288 
VoMfil, Pacifie Mut. Life Ins. ( !o. oi" Cali- 

fornia v. (C. C. A.) 337 



Page 
Wall V. Unitsjd States Mining Co. (O. C). . C13 

Walsh. Mc(iraw v. (C. C. A.) 122 

Ward V. American Agr. Chemical Co. (0. C. 

A.) '. 119 

Ward, Inter-Isliind Steairi Nav. Co. v. (C. 

C. A.) : 809 

Watkins v. Illinois Cent. R. Co. (C. C. A.) 691 

Watson V. Penusvlvania R. Co. (D. C.) 906 

Watt, llagar v. (|). C.) 373 

Wattw, S. M. Ilamiltou Coal Co. v. (C. 

C. A.) S32 

Waverly ('o., Pope-llarttord Motor Car Co. 

V. (C. C. A.). 1023 

Wertbeira v. Uef kowitz (C. C. A.) 474 

Vv'ertheim v. Itittev (C. C. A.) 474 

West, J n re (1). C.) 903 

Western Coal & Mining Co.. McCalkim v. 

(C. C. A.) 1021 

W. II. Gilbert. Tbe (C. C. A.) 547 

Whitakcr v. Todd (C. C. A.) 714 

Wbite. South-ru R. Co. v. (C. C. A.) 144 

Wbit('<l & Wheless; ITnited StatCs v. (C. 

C. ,\.r 13ft 

Wilbeîmiiia, Tlié (C. C. A.) 430 

Wilhxt Film Jlfg. Co., Kx parte (D. C). .1004 
William Cr.nnp & Sons Sbi]) & Ennine 

F>lds. Co.. International Curtis Marine 

Ti-rbiue Co'. v. (IX ('.) 166 

Williams v. Brady (D. C.) 740 

Williams, Ilawsoôd & Averv Transit Co. v.. 

«:. C. A.) ■ 564 

Wilson V. Continental Building & Loan 

Ass'n (C. C. A.) . 824 

Wister, In re (D. C.) 898 

Wirt, Marshall v. (C. C. A.) 006 

Witlîpvljce, Shcrniau & Co., Knznia v. 

(I>. C) 286 

Wltborbee, Slierinan & Co., 'A'-wl v. (D. C.) 2SG 
Wol<!ott. l'enir.Bula l'ank of 'Willianisbura:, 

Va.. V. (C. C. A.) 68 

Wrestler. The (C. C. A.) 448 

Wyomissins, T!!e ((!. C. A.) 448 

Wyomissing, The (C. C. A.) 451 

Wyomisslug, The (C. C. A.) 453 

Yanusiaiickas v. Mallory S. S. Co. (C. C. 

A.) 132 

Tce Suey v. Bcrksbîre (C. C. A.) 143 

Youns V. Ilermtin {C. C. A.) 361 

Young V. J. Stimuels & Bro. (D. C.) 784 

Zimmerinan v. Advance Machiaery Co. (C. 

C. A.l 860 

Zynel v. Witherbee, Sherman & Co. (D. C.) 286 



CASES 

ARGUED AND DETERMINËD 

IN TBX 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 
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(Circuit Court of Appeals, Slxth Circuit. Aprll 12, 1010.) 

No. 2712. 

1. Sales ®=>445(4)— Breach oï' WAunANTY— SurFTCiiîNCT of Evtpence. 

In an action on a wrltten warranty of a draft-lnducins appanitus, evl- 
doijce as to the tests of the apparatus held not to show tlmt Its faiUire to 
profince the suaranteed power was due to the Insufficient sninily of coal, 
Inslcnd of the insufficient draft, so conclusivel.v as to requlre a dlrected 
verdict for défendant. 

[Kd. Note.— For other cases, see Sales, Cent. Dlg. S 1306; Dec. Dig. <S= 
445(4).] 

2. Saler <£=445(4) — Bbeach of Wabbantt— Défenses— Miskei'resentatiom bt 

iîUYEU. 

The inaccuracy of Information fiirnlshed to n seller, wlio in.«talled a 
drjilt-iridîKiiig appnratus, does not authorlze a directed venlict for It in 
an action on the warrauty, where its mnna.ger admitted that it did not pre- 
veiit luîiUlng an apparatus of the warranted power. 

|i;d. .Vote.— For other cases, see Sales, Cent. Dig. § 1300; Dec. Dig. 
€=j445(4).] 

3. Sauss <®=3442(3) — Breach or Warrantt— Measure of Damaoes. 

The irieasure of damages applicable to actions for fnuid In Induclng 
snles of Personal property, whlch allows reoovery of the différence between 
the imrcMMse priée and the actual value, docs not apply to an action for 
hn'uch of au e.xpress warranty. 

lEd. Note.— For other cases, see Sales, Cent. Dlg. § 12S0; Dec. Dig. 
<g=442(;3).] 

4. Appeal an'd Krror <S=5882(13) — Pbesentino Questions Iîelow— Instruc- 

tions— JIeabure oF Damages. 

In an action for the breach of an express warranty of a draft-indudng 
apparatus, where défendant offered no évidence as to the cost of making 
tlie apparatus cont'orm to the warranty, and objected to évidence on that 
Issue ottered by plalntifT, vvhich évidence showed that such cost would 
exeeed the damages allowed défendant by the jui-y, and defendaut's only 
theory as to the measure of damages was the erroneous one that It was 
the différence between the purchase priée and the actual value, défendant 
cannot complain that the court instructed the jury that the uieasure of 

4ps>For otber cases see same toplc & KKY-NUMUER lu ail Key-Nuiuber«d Digus^ta & Iiideia* 
232 F.— 1 
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damages was the différence between the value if It had been as warranted 
and tlie actual value. 

[Ed. Note.— For other cases, see Appeal and Errer, Cent. Dlg. § 3603 ; 
Dec. Dig. <@=5882(13).] 

5. Evidence <©=>543(4) — Opinion Evidence— Competency or Expert— Value 

OF Machineby. 

In an action for the breach of an express warranty of a draft-induclng 
apparatus, a consultlng énglneér of éducation and expérience, wlio had 
bought 16 indueed-draft apparatuses, Including one of the type made by 
défendant, one of which be bought within 60 days of the trial, and the 
others within one year of the purchase by plaintiff, is compétent to testlfy 
as to the actual value of the apparatus, and as to its value if it had been 
as warranted, tbough he had not bought an apparatus with that particu- 
lar type of engine, and did not know how many pounds of structural steel 
were in it, nor what parts were to be put up by défendant and what by 
plaintilt, which facts were stated in the contraet. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2358 ; Dec. Dig. 
<®=543(4).] 

6. Sales iS=>442(10) — Beeach of Warranty- Damages- Intekest. 

Interest does not as a matter of law foUow a claim for unliquidated 
damages for breach of warranty of machinery to be installed by défendant. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1293; Dec. Dig. <s=> 
442(10).] 

7. Appeal and Errob ®=>1140(5)— Disposition of Case— Modification of 

JuDGMEST— Remission of Interest. 

Where the only évidence as to flie damages under tlie measure submitted 
by the court fixed it at about $5,000, and the verdict was for an amount 
which would be $5,005, with interest to the time the jury were instructed 
to allow interest on défendant'» eounterciaim, it was reasonably clear that 
the verdict was for that arapunt apd interest, and plaintiff, who was not 
entitled to interest, can remit the amount of it to avoid a reversai of the 
judgment. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 4467; 
Dec. Dig. <S=Jll40(5).] 

8. Appeal and Ébbob <S=1052(5) — Habmless Errob— Admission of Evidence 

-Cure by Verdict. 

Error, If any, in admitting, In an action for breach of warranty, évidence 
as to the brealcdowns of the draft-inducing apparatus, which évidence was 
restricted by the court to how Jt afîected the power of the apparatus, and 
was not referred to in the charge, except in connection with claims for 
damages which were notallowed by the jury, was not so prejudicial as to 
require a reversai, especially where the verdict was for the amount es- 
tablished by the only évidence on the claim for damages allowed by the 
jury. 

[Ed. Note.— -For other cases, see Appeal and Error, Cent. Dig. § 4175 ; 
Dec. Dig. ®=»1053(5).] 

In Error to the District Court of the United States for the Southern 
District of Ohio; John E. Sater, Judge. 

Action by the Champion Fibre Company against the B. F. Sturtevant 
Company to recover damages for breach of warranty. Judgment for 
plaintiff, and défendant brings error. Reversed, and new trial or- 
dered, unless the plaintiff shall remit a portion of the judgment. 

Cobb, Howard & Bailey and Henry L. Rockel, ail of Cincinnati, 
Ohio, for plaintiff in error. 

C. D. Robertson and C. B. Matthews, both of Cincinnati, Ohio, for 
défendant in error. 

®S9For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Before KNAPPEN and DENISON, Circuit Judges, and KILLITS, 
District Judge. 

KNAPPEN, Circuit Judge. Plaintiff below (défendant in error 
hère) sued for alleged breach of guaranty in a contract for installa- 
tion of certain mechanical apparatus. There was trial by jury, result- 
ing in verdict for plaintifï and judgment thereon. 

Plaintiff was engaged, at Canton, N. C, in manufacturing wood 
pulp and paper. Its plant contained 20 boilers, each of 316 rated H. 
P., thus aggregating 6,320 B. H. P. The boilers were arranged in two 
séries ôf 10 each, each furnace having V-shaped grates whose pro- 
jected area was 8 feet by 7 feet, fed by automatic stokers. To aid 
in producing power and to save fuel, the hot gases from the furnace 
passed through economizers (of which there were four). Each econ- 
omizer consisted of an inclosure containing a séries of feed water 
pipes, arratiged in sections, through which inclosure the hot gases 
from the furnaces passed, thereby considerably heating the water 
before it entered the boilers. Thèse economizers had been supplied, 
but not installed, by défendant. The plant had but one stack. An 
enlargement of the plant requiring increased power and thus increased 
draft, plaintiff contracted with défendant for delivery and installa- 
tion, at a price of $9,995, of a specified induced-draft apparatus, to 
work in connection with plaintiff's boilers, grateS, stokers, and econ- 
omizers. This draft-inducing apparatus consisted of four enginès of 
specified type and dimensions, having a normal speed of 40O R. F. 
M., each engine operating a fan of given type and size for delivéring 
the gases to and operating in connection with the stack, there beiflg 
one upper fan and one lower fan for each of the two séries of fur- 
naces and boilers. The guaranty was in this language: 

"We guarantee this apparatus under the above working conditions, to fumlsh 
sufficient draft to develop 10,000 B. H. P., It being understood that 1 B. H. P. 
will require not over 4^/4 pounds of coal." 

The draft-inducing apparatus was installed in June, 1909, before 
the enlargement of the plant. About October, 1910 (after the plant 
was enlarged), plaintiff, believing that the guaranteed 10,000 B. H. 
P. was not furnished, made a test of the plant, at which défendant 
was not represented. On November 30th and December Ist following, 
a two days' test was had, at which défendant was represented by a 
mechanical expert; at this test less than 8,000 H. P. seems to hâve 
been developed. Défendant did not accept this as a convincing test, 
and on July 1, 1911, a ten-hour test was had, at which défendant 
was represented by another mechanical expert. It is undisputed that 
at this last test only about 7,800 B. H. P. was developed. 

Upon the trial plaintiff gave évidence regarding the first test, and 
both parties presented testimony as to the second and third tests. The 
first two tests seem not to hâve been regarded by either party as en- 
tirely adéquate, and the conflict centered generally upon the conclu- 
siveness of the test of July 1, 1911, the ultimate meritorious question 
being reduced to this: Whether défendant furnished draft enough 
to burn coal enough to produce the required power, or whether the 
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failure to produce more power was due to the delivery of însufïïcient 
coal upon the furnace grates. Plaintiff insisted that it delivered upon 
the grates ail or substantially ail the coal the draft supplied would 
burn; défendant insisted that it furnished more than enough draft 
to consume the coal required to develop'the 10,000 B. H. P. 

At the conclusion of the testimony défendant moved for directed 
verdict in its favor, which was denied, and the question of f act whether 
the guaranty was fulfilled was submitted to the jury, with instruc- 
tions that the measure of plaintifif's gênerai damages (in case of breach 
of the guaranty) was the différence between what the induced-draft 
apparatus was worth as actually delivered and what it would hâve been 
worth if as guaranteed. Such différence was found by the jury to be 
$6,080, and the gênerai verdict was for this amount less an established 
counterclaim. jîidgment was entered for the différence between thèse 
sums, after correction by the addition of interest upon the counter- 
claim. Plaintiff's claims for spécial damages for loss of power in 
the engines and for fuel and beat loss were submitted to the jury, but 
wholly disallowed. 

[1] 1. The most prominent ground of the motion to direct ver- 
dict was that the évidence did not reasonably tend to show that the 
failure to develop the required boiler horse power was due to the 
insufficiency of the induced-draft apparatus. Disregarding the first 
two tests, if it be assumed that the test of July, 1911, was suitable for 
developing the maximum capacity of the plant, the fact that the guar- 
anteed 10,000 B. H. P. was not developed has a tendency to show the 
ineffectiveness of the apparatus. There was express and direct tes- 
timony that the test was suitable for developing the maximum capacity, 
and that, although the fans were run at a speed in excess of 400 R. 
P. M., they produced insufficient suction, due to the obstruction to 
the draft by the economizers, and loss in draft in the flues through 
collision of the gases owing to alleged improper pitch of the fans. 
True, there was testimony on defendant's part that the test in ques- 
tion was insufficient; that a satisfactory test would require a much 
longer préparation than was had; and that the conditions under which 
the test was made were unfavorable to accuracy in several respects, 
including failure to "blank" the valves of certain pipes leading into 
the boilers, an inaccurate meter, an improper pump, and exposure to 
the weather of steam pipes leading from the boilers to the engines 
operating the fans. But thèse criticisms of the conditions surround- 
ing the test presented only questions of fact for the jury, in view not 
only of the express testimony by experts that the conditions were 
suitable to develop maximum capacity, and that the exposure of the 
steam pipes to the weather (the out-door température being 100 de- 
grees) caused a drop in pressure of no more than 4 to 6 pounds be- 
tween the boilers and the fan engines, but also of testimony that de- 
fendant's expert approved everything that was done. 

Défendant dénies that the "collision of gases" impaired the draft, 
and insists, moreover, that its contention that the failure to develop 
the required power was due to the feeding of an insufficient amount 
of coal is shown to a démonstration by undisputed tests, and that the 
verdict is thus opposed to established physical facts. The amount o£ 
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coal actually buriied during the test was between 21 and 23 pounds 
per square foot of grate surface per hour, or about 3Vi» pounds par 
iDoiler horse power developed. There was testimony on defendant's 
part that the carbon dioxide test of the flue gases showed that there 
was fumished about 25 pounds of air per pound of coal burned, and 
that in practice 15 pounds of air per pound of coal is enough; that 
the amount of air so furnished would hâve burned 30 pounds or more 
;of coal per square foot, producing more than 10,000 B. H. P., the 
amount keeping within the maximum of coal consumption recognized 
by the guaranty; that the draft furnished (about "/loo of an inch) 
was sufficient to burn this required amount of coal ; that the burning 
of an insufficient amount of coal was shown by the small percentage 
of coal in the ash, as well as by the alleged fact that during the test 
the coal was completely burned out by the time it reached seven-eighths 
or less of the f ull travel of the grates ; and that the automatic stokers 
employed were incapable, without coarser gearing, of supplying more 
coal than actually delivered to the grates. But the testimony that the 
coal was consumed bef ore conipleting its travel was disputed ; there 
was testimony tending to show that the carbon dioxide test indicated 
no greater excess of air than accorded with actual everyday practice, 
made necessary to prevent loss of beat energy through the formation 
of carbon monoxide; that the ^"/loo inches of draft produced was not 
ordinarily enough to burn 30 pounds of coal per square foot of "fair 
grade of coal" — that at least ^^/loo inches was required to produce 
the rated boiler horse power (6,320), and more in proportion to meet 
the "overload" — it appearing that defendant's published table of tbe 
"relation of draft and rate of combustion" gave ^"/loo inches o£ fur- 
nace draft as "required to burn 22 pounds of dry coal per hour per 
square foot of grate,"' and that the feeding of the coal, which was 
shovelled by hand into the magazines (instead of being automatically 
delivered from the bunkers), was accelerated by hand-cranking. It 
also appeared that defendant's expert made no claim during the test 
of an insufficient feeding of coal. And while one or more of plain- 
tiff's witnesses admitted that there was draft sufficient to hâve burned 
some more coal than was burned, the testimony taken together was 
sufficient to support a finding that the draft was insufficient to burn coal 
enough to produce the guaranteed horse power ; and upon the motion 
to direct verdict, the testimony must be viewed most favorably to 
plaintifï. 

The proposition that plaintiff failed to show that its boiler system 
produced 6,320 B. H. P. before the draft-inducing apparatus was in- 
stalled needs no spécial considération. Some évidence of the fact is 
f ound in the undisputed testimony that the accepted rate of boiler horse 
power is based upon an allowance of one horse power for each square 
foot of heating surface in the boiler, and défendant presumably so 
understood in making its guaranty. 

[2] The alleged inaccuracy of certain information as to the exist- 
ing draft, furnished by plaintifï, did not justify a direction of verdict 
for défendant, especially in view of the admission of defendant's man- 
ager that it did not influence the making of a plant of the required 
power. 
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The motion for directed verdict was properly denied. 

[3, 4 1 2. Défendant contends that the measure of plaintifï's gên- 
erai damages for breach of the guaranty is not as the jury was in- 
structed, viz. : The différence betvveen the value of the machinery as 
dehvered and its vahie if as warranted, but the différence between the 
purchase price and the actual value. The latter is the measure or- 
dinarily applied in actions for fraud and deceit in inducing sales of 
Personal property.^ 

The measure adopted by the trial court is accepted by the leading 
text-writers as generally applied in actions by the vendee of personal 
property which has been paid for in fuU (as is the case hère) for breach 
of an express warranty of capacity or quality. 3 Sutherland on Dam- 
ages (3d Ed.) § 670; 2 Mechem on Sales, § 1817; Williston on Sales, 
§ 613; Benjamin on Sales (7th Ed.) p. 962. The rule stated is sup- 
ported by numerous décisions oî state courts generally. 

The Suprême Court of the United States has not, so far as we hâve 
found, in terms either adopted or rejected the rule as applied in the 
instant case. In several cases, however, the measure applied "as the 
only one accomplishing full and exact justice to both parties" has been 
held to be "the reasonable cost of altering the construction and setting 
of the machinery so as to make it confonïi to the contract." Benjamin 
V. Hillard, 23 How. 149, 167, 16 L. Ed. 518; Marsh v. McPherson, 
105 U. S. 709, 717, 718, 26 L. Ed. 1139; Stilhvell & Bierce Mfg. Co. 
V. Phelps, 130 U. S. 520, 526, 527, 9 Sup. Ct. 601, 32 L. Ed. 1035; 
Pullman Car Co. v. Metropohtan Ry. Co., 157 U. S. 94, 111, 15 Sup. 
Gt. 503, 39 E. Ed. 632. 

In the United States Courts of Appeals the rule is not uniform. 
For example : In the Circuit Courts of Appeals of the Fifth, Seventh, 
Eighth, and Ninth Circuits the measure has been held to be the dif- 
férence between the value as delivered and the value as warranted.^ 

On the other hand, in the Circuit Court of Appeals for the First 
Circuit the applicable measure has been held to be the actual cost of 
supplying the defects. Nashua Iron & Steel Co. v. Brush, 91 Fed. 
213, 215, 33 C. C. A. 456. In that case, however, there was no express 
warranty, and the rule adopted was not in terms decla:red exclusive. 
We hâve not attempted a complète examination of the décisions in the 
varions circuits. In this court the question bas not been definitely 
passed upon. The nearest approach is in Thomas China Co. v. Ray- 

1 Smith V. Bolles, 132 U. S. 12.'i, 10 Sup. Ct. ;',9, 33 L. Ed. 279 ; Sigaftis v. 
Porter, 179 U. S. 116, 21 Sup. Ct. 34, 45 L. Ed. 113; Simon v. Goodyear Co. 
(C. O. A. 6th Clr.) 105 Fed. 573, 579, 44 0. C. A. (312, 52 L. II. A. 745 ; Hindman 
V. Banlî (C. C. A. 6tli Cir.) 112 Fed. 931, 50 C. C. A. 623, 57 U R. A. lOS ; 
Chesbrciigh v. Woodwortli (C. C. A. Gth Cir.) 195 Fed. 875, 885, 116 C. O. A. 405. 

2 English V. Spoliane Commission Co. (C. C. A. 9th Cir.) 57 Fed. 451, 456, 6 
O. C. A. 416 ; McDonald v. Kansas City Boit & Nut Co. (C. 0. A. 8tli Cir.) 149 
Fed. 360, 365, 79 C. C. A. 298. 8 L. R. A. (N. S.) 1110 : Crâne Co. v. Columbus 
Construction Co. (C. C. A. 7tli Cir.) 73 Fed. 984, 991, 20 C. C. A. 233 ; Tlie 
Nimrod (D. C.) 141 Fed. 215, 217 and (0. C. A. 5tli Cir.) 141 Fed. 834, 72 C. C. 
A. 300 (but see Vuleun Iron Works v. Roquemore [0. C. A. 5tli Cir.T 175 Fed. 
11, 16, 99 C. C. A. 77). See, also, Boiler & Tanlj Co. v. Columbus Mach. Co. (C. 
C. A. 3d Cir.) 55 Fed. 451, 453, 5 C. C. A. 190; Cleveland Co. y. Buchanan & 
Sons (C. C. A. 2d Cir.) 120 Fed. 906, 910, 911, 57 0. C. A. 498. 



B. F. STURTEVANT CO. V. CHAMPION FIBRE CO. 7 

mond Co., 135 Fed. 25, 28, 67 C. C. A. 629, where a recovery by the 
vendee of the expense incurred in putting the machinery in condition 
called for by the contract (and for which amount only it sued) was 
approved. 

We do not think the record such as to require us to décide whether 
the rule adopted by the District Court is generally applicable to suits 
by a vendee for breach of a guaranty of quality or capacity of ma- 
chinery. There was no testimony that the alleged defective apparatus 
could be readily made good, as was the case in Pullman Car Co. _v. 
Metropolitan Ry. Co., supra. On the contrary, one of plaintiff's wit- 
nesses testified that the plant could be changed so as to produce 10,- 
000 H. P. only by the installation of new equipment, and (under de- 
fendant's objection of irrelevancy) that the cost thereof would be $13,- 
000. Later, another of plaintifif's witnesses testified that nothing could 
be donc with the apparatus to make it accomplish the guaranteed re- 
suit and (under defendant's objection) an offer to show that it would 
cost "with that boiler plant" $13,000 to produce 10,000 H. P. was re- 
jected. 

There was no other testimony as to the cost of making the apparatus 
conform to the guaranty, except that défendant, while offering no 
proof of such cost, gave testimony that no changes in the apparatus 
were necessary, and that changes not connected therewith (as in the 
stoker f eed) were alone needed to develop the guaranteed capacity. The 
court called on defendant's counsel to suggest some rule of damages 
other than the one announced on the trial and afterwards applied in 
the charge. Défendant contended for no rule except that embodied in 
its request and urged hère, viz. : The différence between the purchase 
price and the actual value. In this court, again, the latter is the only 
rule advocated by défendant, its brief admitting that the rule applied 
below is the "usual rule," although it is said not to be applicable to con- 
ditions presented hère. The rule applicable to deceit cases manifestly 
does not apply to actions for breach of express warranty. In the form- 
er class of cases, as said in Smith v. Belles, supra, "what the plaintiff 
might hâve gained is not the question ; but what he had lost by be- 
ing deceived into the purchase." In the latter class of cases the ven- 
dee is entitled to the benefit of a profitable contraCt. "The amount that 
would hâve been received, if the contract had been kept, is the measure 
of damages if the contract is broken." ^ Full compensation to the in- 
jured vendee is what is aimed at. It is enough to hold, as we do, that 
defendant's requested measure of damages was properly rejected, and 
that as the case stood défendant is not in position to complain of the 
measure adopted. 

[5] The objection to the competency of plaintiff's sole witness as 
to the respective values of the apparatus as furnished and as warranted 
is not well taken. The witness was a consulting engineer of éducation 
and expérience; he had bought 16 induced-draft apparatus, including 
one or more of the Sturtevant type. He had bought one outfit within 
60 days of the trial below, and had bought others in 1909. He was 

8 Expression in Aider v. Keigtitly, 15 M. & W. 117, quoted in Benjamin v. 
Hillard, supra. See, also, Benjamin on Sales (Tth Ed.) p. 902. 
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not rendered incompétent to testify from the fact that he had never 
bought a Sturtevant outfit with a compoUnd engine, nor from the fact 
that he did not know exàctly how many pounds of structural steel there 
were in the apparatus in question, nor precisely what parts of the 
structure were to be put Up by^ défendant and what parts by plaintifï. 
He had gênerai knowledge and expérience on the subject; the con- 
tract provided generally what was to bé fûrnished by each of the par- 
ties, and the testimony was not subject to the objection that it was 
based upon mère conjecture. He had seen the figures, and "that is 
ail any engineer goes by." 

[6] 3. The jury found the différence between the value of the ap- 
paratus as delivered and its value if as represented, to be $6,080. De- 
fendant assails this verdict as excessive. The only testimony upon 
the subject by way of definite figures gives the value as delivered as 
about $10,000, and if as represented about $15,000, a différence of 
about $5,000. The verdict is thus excessive unless it may be thought 
properly to include either plaintiff's expense incurred in making the 
test of the apparatus or interest upon the damages measured by the 
différence in value stated. While the court submitted the question of 
expenses of the test, we think the language of the jury's verdict nég- 
atives its inclusion. The damages being unliquidated interest did not 
follow as matter of law. Illinois Suretv Co. v. United States (C. C. 
A. 4th Cir.) 215 Fed. 334, 340, 131 C. C' A. 476; Stephens v. Phœnix 
Bridge Co. (C. C. A. 2d Cir.) 139 Fed. 248, 250, 71 C. C. A. 374. The 
question of interest was not submitted to the jury's discrétion as part 
of the damages, and the natural inference is that the jury supposed 
interest foUowed as matter of law, and so improperly included it. 

[7] The question is whether, as défendant contends, thé judgment 
should be reversed on this account, or whether the case is a proper one 
for allowing plaintiff to remit. The test is whether it is reasonably 
clear what the jury intended to find as the measure of plaintiff's 
damages without interest. If this is clear, the case is a proper one for 
allowing remittitur (in case no other réversible error is found) ; other- 
wise not. See décisions of this court cited in the margin.* 

We think it apparent that the award was intended to be $5,000 (or 
possibly $5,005), as the différence between the purchase price of the 
apparatus and its value if as represented, plus interest thereon. There 
was no testimony of value except as just stated, and the jury presuin- 
ably found accordingly. $1,080 is 3 years 7 months and 6 days' in- 
terest at 6 per cent, on $5,000, and $1,075 is exactly 3 years and 7 
months' interest on $5,000. The undisputed testimony is that the en- 
largement of plaintiff's plant was completed in May or June, 1910. 
The trial below occurred in February, 1914. The court instructed the 
jury to allow interest on defendant's counterclaim to February 3, 
1914. From July 1, 1910, to February 3, 1914, is 3 years 7 months and 
2 days. We hâve no reasonable doubt that the jury intended to find 

^Huebel & Co. v. Leaper, 188 Fed. 709, 774. 110 C. C. A. 475; Mosby v. 
linited States, 194 Fed. .'MG. 351, 116 C. 0. A. 74; N. Y. C. & St. L. R. R. Co. v. 
Niebel, 214 Fed. 952, 957, 131 C. C. A. 248 ; l'emisylvania Co. v. Sheeley, 221 
Fed. 901, 906, 137 C. C. A. 471 ; Ohesbrougli v. Woodworth, 195 Fed. 875, 116 
C. C. A. 465 ; Id., 221 Fed. 912, 916, 137 O. C. A. 182. 
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the value without interest as either $5,000 or $5,005, and included the 
balance for interest. 

[8] 4. The trial court admitted, against defendant's objection, cer- 
tain testimony that the engines operating the fans had in their earlier 
use more or less breakdowns calling for repairs, and that one of the 
engines became completely demolished; also a photograph of one of 
the engines in a brokendown condition ; also testimony that defendant's 
employé in charge of the installation of the fan systern on the occasion 
of a little breakdown, in answer to a question whether they "usually 
gave that much trouble," said that "under the conditions hère" he 
thought they would ; and on another occasion that "he didn't think 
they would ever give satisfaction the way they was put up." 

Assuming, for the purposes of this opinion (but without so deciding), 
that none of this testimony was admissible, the question is — is it to 
be presumed to hâve been so far prejudicial as to require reversai of 
the judgment? The trial court seems to bave had doubts of the com- 
petency of the testimony under the pleadings, and expressed the view 
that it should be "restricted to how it afifected the power of the ap- 
paratus." The most definite theory on which it seems to hâve been 
ofïered was that the breakages were due to vibration. Although de- 
fendant moved at the close of the évidence to strike out considérable 
testimony, the testimony now in question was not included in the mo- 
tion. It was not referred to in the charge, except as the subject of 
breakages was mentioned in connection with instructions on the sub- 
ject of damages for expenses incurred by way of loss from opération, 
and by reason of loss in fuel by keeping the by-passes open; both of 
which éléments of damage were rejected by the jury. Upon the ques- 
tion of gênerai damages found by the jury, measured by the différ- 
ence between the value of the plant as furnished and what it would 
bave been if as warranted, the relevancy of the testimony in question 
would hâve been quite remote, especially in view of the îact that the 
only testimony as to such ditïerence placed the value of the apparatus 
as delivered at about $10,000, which was in fact $5 more than the con- 
tract price. In view of the jury 's rejection of the two classes of spécial 
damages mentioned, and its express confining of the damages to the 
différence in value stated ; the fact that when the test of July, 1911, 
was made the fans were running at a speed exceeding that specified in 
the contract, and that the court in commenting upon the évidence of 
breakages before referred to stated that the "évidence shows th.at ail 
four of the fans and the engines were running at that time ;" the fact 
that the case practically turned at the last upon the question whether 
the failure to produce the required power was due to insufficient fuel 
or to lack of draft, we think a presumption that the testimony men- 
tioned afïected the verdict would unwarrantably discrédit the jury 's 
intelligence, and that the error in receiving the testimony (if there was 
error) is not so vital as to justify reversai. 

Questions of évidence and instructions relating to the two classes 
of spécial damages rejected by the jury are of course out of the çàsel 

There was no error in the charge on the subject of plaintiff's al- 
leged acceptance of the apparatus. Other érrors are alleged, a.nd while 
we hâve not discussed ail of them, we bave çonsidered ail argugd by 
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defendant's counsel, and find no prejudicial error except as respects 
the excess in the verdict. 

For this error the judgment will be rêver sed and a new trial or- 
dered, unless the plaintiff belov(r sees fit to remit from its judgment 
$1,080 as of the date of the judgment. If within 30 days plaintiff 
files hère the certificate of the clerk of the district court that such re- 
mittitur has been there filed, the judgment as so reduced will be af- 
firmed. In either event, plaintiff in error will recover costs of this 
court. 



HIGHLAND PARK MFG. CO. v. SÏERLE et al. 

(Circuit Court of Appeals, Fourth Circuit. Mareh 4, 1916.) 

No. 1276. 

1. Courts ©=5,367 — ^Federai, Cottbts — Following Décisions or State Courts 

RULES OF PbOPEBTY. 

J. S. conveyed land to his son, J. A. S., In trust as to one-half thereof 
for a grandson, J. 6. S., for llfe, and at his death to transfer and convey 
it to such persons as J. G. S. might by his will direct, or In default of 
such will and direction to his helrs at law in fee. J. A. S. died Intestate, 
and J. 6. S. thereafter attempted to convey the land in fee. The Suprême 
Court of South Carolina held that the trust created was executed as to 
the llfe estate, but executory as to the remainder, because of the duty Im- 
posed on the trustée to convey the land to the remaindermen, and that 
the rule in Shelley'si Case therefore did not apply. Held, that an execu- 
tory trust was created, and the trustée was required to hold the légal 
tltle for the purpose of efCectuatlng the trust, and, on the death of J. G. 
S. Intestate, his helrs were entitled to a conveyance of the fee; the 
question belng balanced wlth doubt, so as to requlre a fédéral court to 
follow the State court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dlg. ®=>367.] 

2. Deeds (S=»128 — BuLE in Shelley's Case — Estâtes of Différent Quality. 

While the rule in Shelley's Oase applies to équitable as well as légal 
estâtes, it does so only when the llfe estate and tbe remainder are of the 
same quality. 

[Ed. Note.— For other cases, see Deeds, Cent. Dlg. §§ 413-415, 419-421, 
427 ; Dec. Dlg. ®=>128.] 

3. Removal of Causes <S=116 — Effect — Légal or Equitable Actions. 

A proceedlng for partition, when removed Into a fédéral court, was 
properly transferred to the equity calendar. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 246; 
Dec. Dig. ®=»116.] 

4. Trusts <@:5>112 — Construction — Intention, 

Courts of equity, having sole cognizance of the Interprétation and ad- 
ministration of executory trusts, hâve regard to and efCectuate the in- 
tention of the maker of the Instrument. 

ÏEd. Note.— For other cases, see Trusts, Cent Dlg. § 162; Dec. Dig. 
©=112.] 

5. Courts i©=>367 — TJNrrED States Courts — State Laws as Bules of Déci- 

sion RULES OF PrOPEBTY. 

In determlning whether the question as to the construction and opéra- 
tion of a deed is balanced wlth doubt, so as to requlre a fédéral court to 

@=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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lean to an agreement wlth the state court, the law of the state where 
the land is situated is the question for détermination, and not the law 
as declared in other states or elsewhere. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. ®=3367.] 

6. Trusts ©=5154 — Mergee of Estâtes. 

A grautor conveyed land to J. A. S., in trust as to one-half thereof for 
J. G. S. for life, and at his death to transfer and convey it to such per- 
sons as J. G. S. might by will direct, or In default of sueh wIU or direc- 
tion to his heirs at law. J. A. S. died intestate, and J. G. S. subsequently 
attempted to convey the land in fee, and thereafter died Intestate. Held 
that, while in South Carolina the rule of primogeniture still applies to the 
title of a trustée, and the légal title therefore descended upon the death of 
J. A. S. to J. G. S., his oldest son, there was no merger of the légal and 
équitable titles, since, when a valld trust has been created, the court en- 
forces it according to the intention of the maker, and. If for any reason 
the trustée named cannot exécute it, or if no trustée can be named, it 
appoints a trustée, and so molds its decree that the rights of the bénéficiai 
owners are preserved. 

[Ed. Note.— -For other cases, see Trusts, Cent. Dig. § 199; Dec. Dig. 
<©=»154.] 

7. Partition <@=>8.3 — Suits for Partition — Enforcement dp Trusts. 

In a suit for partition by the heirs of J. G. S. after his death without 

exercls' the power of appointment, the intention of the grantor could 

be efifee . sted by treating the heirs as the owners in fee of a one-half un- 
divided interest in the land ; the légal title having descended ujwn the 
death of J. G. S. to his oldest son, who was a party to the record and 
would be bound by the decree. 

[Ed. Note.— For other cases, see Partition, Cent. Dig. §§ 228, 229 ; Dec. 
Dig. ®=83.] 

8. Rbmainders i®=3lO — Destruction of Remainder by Life Tbnant's Con- 

VEYAKCE. 

Assuming that the conveyance by J. G. S. estopped hlm from afterwards 
exercising the power of apiwintment, it did not destroy the rights of 
the remaindermen, his heirs, or bring about any other resuit than a 
f allure to exercise the power of appointment would do; it belng con- 
ceded that the deed was not a valid exécution of the power. 

[Ed. Note. — For other cases, see Reniainders, Cent. Dig. § 7 ; Dec. Dig. 
<S=10.] 

9. Tenancy in Common <S=>43 — Conveyance by Oke Tenant — Effect. 

Though one tenant in common exécutes a deed to a stranger to the 
title, describing and purporting to convey the entire tract, the deed is 
effectuai to coiivey only his undivided interest, and does not in any 
degree disturb the rights of the other tenants. 

[Ed. Note.^For other cases, see Tenancy in Common, Cent. Dig. §§ 
130-132, 136, 137 ; Dec. Dig. .s=>43.] 

10. Partition ig=383, 85 — Bettbrments and Impeovements — Adjustment of 
Equities. 

If one tenant in common makes a deed purporting to convey the entire 
tract, and the grantee, in the bona flde belief that he has acquired a good 
and valid title to the entire tract, places improvements upon it, the 
court, in directing partition, whIle preserving the rights of the other ten- 
ants, wlU direct the partition: to be so made as to conserve the equities 
of ail parties, both by providing for compensation for the betterments, and 
if practicable, and without prejudicing the rights of other tenants, direct- 
ing the aUotment of the part upon whlch improvements hâve been made to 
the tenant wbo made them. 

[Ed. Note.— For other cases, see Partition, Cent. Dig. §§ 228, 229, 23ft- 
245;. Dec. Dig. <S=>83, 85.] 

(®:aFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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11. Partition ®=»65 — Relief Obtainable — Relief Involvino Otheb Land 
AND Pabties. 

Where land In whlch plaintlffs owned an undivided half Interest In 
remainder had been dlvided and subdivided, and conveyances had been 
made between those holding fractlonal parts, under some of whom défend- 
ant claimed, in a suit for partition of the only part of the tract owned In 
common by plalntiffs and défendants, relief would not be granted, necessi- 
tating the présence of ottier parties and involving collatéral questions 
foreign to those properly cognizable in such suit. 

[Ed. Note. — For other cases, see Partition, Cent Dlg. § 188; Dec. Dig. 

12. Limitation of Actions <s=>19(4) — Pabtition — Suits bt Remaindermen. 

Where land was oonveyed in trust as to one-half thereof for J. G. S. for 
life, and at his death to convey it to hls appointées by will, or In default 
of such will to hls helrs, and J. G. S. died In 1905, wlthout making such 
appointment, a suit brought by hls helrs in 1910 for partition was not 
barred by limitations. 

[Ed. Note. — For other cases, see limitation of Actions, Cent Dig. § 77 ; 
Dec. Dlg. (S=>19(4).] 

13. Partition ®=»60 — Pleadinq — Amendutent — Discrétion. 

In a suit for partition, the refusai to permit an amendment to a cross- 
bill was a matter of discrétion in the District Court. 

[Ed. Note.— For other cases, see Partition, Cent. Dig. §§ leO-lTS ; Dec. 
Dig. ®=C0.] 

Appeal from the District Court of the United States for the West- 
ern District of South CaroHna, at Greenville; Plenry A. Middleton 
Smith, Judge. 

Suit by E. G. Steele and others against the Highland Park Manu- 
facturing Company. From a decree in favor of plaintiffs (212 Fed. 
972) défendant appeals. Affirmed. 

Charles W. Tillett, of Charlotte, N. C, and C. E. Spencer, of Rock 
Hill, S. C. (Tillett & Guthrie, of Charlotte, N. C, on the brief), for 
appellant. 

J. A. Marion and D. E. Finley, both of Yorkville, S. C, and E. M. 
Blythe, of Greenville, S. C, for appellees. 

Before PRITCHARD and KNAPP, Circuit Judges, and CONNOR, 
District Judge. 

CONNOR, District Judge. For the purpose of presenting the 
questions raised by the assignments of error, the transcript discloses 
the f ollowing f acts : 

On November 16, 1860, John Steele, of the county of York, in 
South Carolina, executed a deed whereby he conveyed to his son, 
Joseph A. Steele, in considération of love and affection, a tract of 
land in York county, containing 494 acres, to hâve and to hold to 
Joseph A. Steele, his heirs and assigns: 

"In trust, as to the one-half of the sald pièce, parcel or tract of laud, to 
stand seised and possessed of the same for the use and benefit of my grandson 
the above nanied John G. Steele, for, and during, the term of hls natural 
life, and at his death, to transfer and convey the same to such perso.i, or 
person.s, as he, tlie sald John G. Steele, may by his will direct, or in default 
of such will and direction to the heiis at law of the sald John G. Steele, In 
fee." 

4C=3For olber cases see same topic & KEY-NUMBËR in ail Key-Numbered Digests & Indexes 
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Joseph A. Steele died intestate, leaving as his heirs at law his wid- 
ow, Eliza Jane Steele, his son, John G. Steele, and five daughters. 

On August 3, 1868, and after the death of his father, John G. Steele 
executed a deed of statutory form, sufficient to convey in fee, with gên- 
erai warranty, the entire tract to James Pagan. Appellant, Highland 
Park Manufacturing Company, by successive conveyances, acquired 
ail of the title which passed to, and vested in, Pagan by virtue of the 
deed of John G. Steele, to that portion of the original tract described 
in the pleadings herein. Appellant, and those under whom it claims, 
hâve been in possession of the land in controversy, since October 13, 
1884. Improvements, alleged to hâve cost $250,000, hâve been placed 
upon the land, by appellant and its immédiate grantor. John G. Steele 
died July 5, 1905, vi^ithout having published a last will. Haintiffs 
are his widow and children, and, under the canons of descent of South 
Carolina, his heirs at law. This proceeding was instituted on June 
6, 1910, in the court of common pleas of York county, for the purpose 
of having partition of the portion of the land, described in the bill, 
and removed into the District Court of the United States for the 
Western District of South Carolina, upon pétition of appellant, a North 
Carolina corporation. Appellant dénies that appellees hâve any title 
to, or interest in, the land, and avers that it is sole seised thereof, in 
fee. Other facts, pertinent to other phases of the controversy, w^ill 
be noted later. The cause was ref erred to Hon. Ernest Moore,' spé- 
cial master, who, after hearing the testimony, reported as his conclu- 
sion of f act and law that the appellant and appellees were seised of the 
land in controversy as tenants in common — each being entitled to one- 
half undivided interest therein. He also passed upon, and madé re- 
port in regard to, the claim for betterments and rents and profits, with 
his conclusion as to the value of the interests of the respective par- 
ties, and the équitable method of making partition. Upon the com- 
ing in of the report, appellant filed exceptions thereto, which were 
heard and, after argument and considération, oyerruled, and a decree 
entered, by the District Judge, to which appellants assigned error and 
appealed. 

[1] We are confronted, at the threshold, with the contention that 
the questions presented upon appellant's assignments of error, are not 
open to an exercise, or expression, of the independent judgment of 
this court, for that the same questions hâve been litigated in, and de- 
cided by, the Suprême Court of South Carolina ; that by the décisions 
of that court, a rule of property has been established in the jurispru- 
dence of that State, in accordance with the contention of appellees and 
the décision of the District Court. Our attention is called to the dé- 
cision rendered in the case of Steele v. Smith (on November 30, 1909) 
84 S. C. 464, 66 S. E. 200, 29 L. R. A. (N. S.) 939, and the cases cited 
by the court in the opinion therein. 

Before proceeding to an examination of the décision made by the 
court in that case, we pause to ascertain the principle, or rule, by which 
this court should be governed in disposing of this contention. The 
question, in différent phases, and under différent aspects, has been 
frequently before the Suprême Court. In Kuhn v. Fairmount Coal 



14 232 FEDERAL EEPORTEK 

Co., 215 U. S. 349, 30 Sup. Ct 140, 54 L. Ed. 228, Mr. Justice Harlan 
reviewed the décisions and, writing for the majority of the court, 
said: 

"We take it, then, that It Is no longer to be questioned that the fédéral 
courts, in determinlng cases before them, are to be guided by the foUowing 
rules: (1) When adininisterlng state laws and determining rights aceruing uu- 
der those laws, the jurisdiction of the fédéral courts is an independent one, not 
subordinate to, but co-ordinate and concurrent with, the jurisdiction of the 
State courts. (2) Where, before the rights of the parties accrued, certain 
rules relatlng to real estate hâve been so established by state décisions as to 
become rules of property and action in the state, those rules are accepted by 
the fédéral courts as authoritatlve déclarations of the law of tlie state. (3) 
But where the law of the state bas not been thus settled, it is not only the 
right, but the duty of the fédéral court to exercise its own judgment, as it also 
always does, • * * upon the doctrine of commercial law and gênerai juris- 
prudence. (4) So, when contracts and transactions are entered into and rights 
hâve accrued under a particnlar state of the local décisions, or when there has 
heen no décision &j/ the state court on the particnlar question involved, then 
the fédéral courts properly claim, the right to give efCect to their own judg- 
ment as to what is the law of the state, applicable to the case, even where a 
différent vlew has been expressed' by thé state court after the rights of par- 
ties accrued. But even In such cases, for the sake of comity and to avoid con- 
fusion, the fédéral court should always lean to an agreement with the state 
court, if the question is balanced with doubt." 

The doctrine is discussed, and applied, in Burgess v. Seligman, 107 
U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359, and numerous other cases cited 
in the opinion. 

In Swift V. Tyson, 16 Pet. 1, 10 L. Ed. 865, Mr. Justice Story, con- 
struing the thirty-fourth section of the Judiciary Act (Act Sept. 24, 
1789, c. 20, 1 Stat. 92 [Comp. St. 1913, §" 1538]), says that: 

It is limited In "its application to state laws, strictly local, that is to say, 
to the positive statutes of the state, and the construction thereof adopted by 
the local tribunals, and to rights and tltles to tliings having a permanent lo- 
cality, such as the rights and titles to real estate, and other matters immov- 
able and intraterritorlal in their nature and character." 

So, in McGoon v. Scales, 9 Wall. 23, 19 L. Ed. 545, Mr. Justice 
Miller said : 

"It is a prineiple too firmly established to admit of dispute at this day 
that to the law of the state in which land is situated must we look for the 
rules which govern its descent, aliénation, and transfer, and for the effect 
and construction of conveyances." 

The same learned justice in Brine v. Insurance Co., 96 U. S. 627, 
24 L. Ed. 858, discussing the suggestion that the fédéral court should 
exercise its independent judgment upon a question affecting the title 
to real property, there an equity of rédemption, in regard to which 
there was in force a state statute, said : 

"To do so is atonce to introduce into the jurisprudence of the state of Illi- 
nois the discordant éléments of a substantial right which is protected in oné 
set of courts and denled in the other, with no superior to décide which is 

right." 

While ,we do not deem it of importance, we note the fact, pressed 
upon our attention, that the .statute of uses, 27 Henry VIII, is in force 
in South Carolina, by virtue of an enactment of the Législature of 
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that State. Code 1912, vol. 1, § 3673. It is manifest, therefore, that 
we must endeavor to ascertain and déclare the law of the state o£ 
South Carolina in regard to the determinative question involved. 

In Steele v. Smith, 84 S. C. 464, 66 S. E. 200, 29 L. R. A. (N. S.) 
939, it appears that plaintiffs were the same persons as appellees in this 
case, and claimed title to a portion of the same tract of land con- 
veyed by John Steele to Joseph A. Steele, in the same right as they 
daim in this record. Défendants, in that case, claimed under the 
same right as appellant does hère, and had such title as was conveyed 
by John G. Steele to Pagan. The case so far is, therefore, on ail 
fours with that presented in this record. The opinion of the court 
was written by Chief Justice Jones. Several of the counsel appear- 
ing hère were of counsel in that case and many of the authorities cited 
and relied upon in this court were cited upon the argument of that 
case. The Chief Justice states the contention made by the parties : 

"Plaintiffs claim ttiat Jolin G. Steele had only a llfe estate, and having dled 
witliout executing the power * * * by wlll, they are entitled to partition 
• * * as heirs of John G. Steele, and remalndermen under the deed of 
John Steele, Sr. The court sustained this contention; The défendants appel- 
lants contend that under the rule in Shelley's Case John G. Steele had a fee- 
simple estate, • ♦ » which they actiuired." 

The Chiefi Justice, after stating the rule in Shelley's Case, as laid 
down by Mr. Preston, proceeds to say : 

"The case of Porter v. Doby, 2 Rieh. Eq. (S. C.) 53, shows that executory 
trusts are exempt from the opération of the rule in Shelley's Case, and that 
the test of an executory trust )s whether the trustée lias soine duty to per- 
forai, for the performance of whlch it is necessary that the title be regarded 
as abiding in him." 

Referring to the argument made by defendant's counsel, in which 
it was sought to bring the case within the rule, by showing that the 
trust is executed, the Chief Justice says : 

"The argument to this point is keen and forceful, and there is some high 
authority for the vievv. But we thlnk it is clear that the trust in this case 
is such an executory trust as will prevent the application of the rule in Shel- 
ley's Case. In order to convey the fee to the appointée of the llfe tenant, It 
was essential to the performance of his duty that the trustée retaln the title 
in fee until it was ascertained that there was default of such apiwintment at 
the termination of the life estate. The trust was not a perfect trust, as it 
involves for its full exécution the exercise or failure to exercise dlscretionary 
power of appointment by the life tenant. * * » Hence the case clearly falls 
within the définition of an executory trust in Perry on Trusts, relied upon 
by appellant." 

Hè quotes, at length, the language of Mr. Perry (section 359), and 
-continues the discussion, saying: 

"The trust In the case at bar would be executory wlth respect to the stat- 
ute of uses. The test whether the trust is active or passive is: Has the trus- 
tée any duty to do, the performance of which requires that the légal title 
shall renialn in him? If so, the trust is active and executory under the stat- 
jite; if not, it is passive and executed under the statute." 

The principle upon which the décision is to be placed is thus clearly 
stated. It was strongly urged that, applying the principle, the words 
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used by the grantor in the deed, do not create an executory trust — 
that it is executed. The Chief Justice says : 

"The duty of tlie trustée to convey to the appointée by the wlll of the life 
tenant requirèd that the trustée hold the légal estate until it was ascertained 
that there was default of appoiutiuent." 

Referring to the argument of the counsel for appellants, he says: 

"While there are auOiorities elsewhere that a simple direction to 'convey' 
In a trust fully and plalnly declarçd does not make the trust executory, the 
authorities In this state warrant thé conclusion that the duty to 'convey' in 
a case ïiiie tlils will prevent the exécution of the trust in the remainderman 
* * * until after the death of the life tenant." 

He cites several cases — 

"which recognize the duty to convey as an active duty, requiring that the lé- 
gal tltle shall remain in the trustée, at least, for the performance of the duty 
to convey the fee upon the tèrminatlon of the life estate. It may be conceded 
that the statute executed the use * * * in the life tenant, and his e<iui- 
tabte estate was thereby, ininiediately on the exécution of deed, trausforraed 
into a légal estate for life with gênerai power of appointinent by will, but it 
was necessary for the fee to remain in the trustée to exécute the trust, dépend- 
ent on the contingency of the life tenant designating the beneflciary by his 
will. As the trust would be executory under the statute of uses, we see no 
good reason for holding it not executory wheii considering the application of 
the rule in Shelley's Case." 

He concèdes that the case of Cushing v. Blake, 30 N. J. Eq. 689, 
cited by counsel for appellants, strongly supports their contention, 
and says: 

"But in New Jersey, as well as in some other jurisdlctions, it is held that 
the duty of the trustée to convey is not sufflcient to render the trust execu- 
tory in the true sensé; whereas, in this state, such duty is regarded as active 
and executory, and the trend of our cases is to regard that which is execu- 
tory under the statute as executory when considering the applicability of the 
rule ili Shelley's Case. Further, in order for the rule in Shelley's Case to ap- 
ply, the estate for life and the estate in remaiuder must be^ of the same quali- 
ty, both légal or équitable; otherwise they cannot coalesce. Our cases show 
that the statute may exécute the use in either the life tenant for life, or the 
remainderman in remainder, according as it may be determined whether the 
trustée has any active duty to perform with respect to either, rendering it nec- 
essary that the life estate shall remain in the trustée." 

The Chief Justice reaches the conclusion that: 

"The truste© having no duty to perform with respect to the life tenant in 
this case, immediately on the exécution of the deed the équitable estate of the 
life tenant becomes légal by the 'potential magie' of the stature, but it being 
necessary for the trustée to retain the légal fee in remainder during the life- 
time of the life tenant, to çarry out the purpose of the trust, the estate in re- 
mainder, not being executed, remained executory and équitable ; henee the 
rule in Shelley's Case could not apply when the deed was delivered because 
of the différence in the quality of the two estâtes. If we consider whether 
the rule should apply on the death of the life tenant without exercising the 
power of appodntment, and should hold that the statute then executed the use 
in those whp answered the description of the helrs at law of John (î. Steele, 
it would only foliow that such heirs then became vested with the fee, in: re: 
mainder as a légal estate, which had not previously coalesced with the estate 
for life, and, could not then <^palesce with an extinct estate. In such case the 
intention oif the settlor is not defeated by the rule, but those answering 
the description of helrs of .Tohn G. Steele at his death taUe, not by iiiheritance 



HIGHLAND FAEK MFG. CO. V. STEELB 17 

from the ancestor, but as purchasers under the grant of John Steele, Sr., in 
accordanee with the uianifest intention of the grantor." 

Several décisions of the Suprême Court of South Carolina, made 
prior to and since August 3, 1868, are cited in support of the conclu- 
sion reached by the court. It is, we think, manifest that, with one ex- 
ception to be hereafter noted, the court in Steele v. Smith, decided 
every question rai se d and argued before us in this appeal. If the 
décision had been rendered before the rights of appellant, under the 
deed of John G. Steele to James Pagan, August, 3, 1868, accrued, we 
should not find it necessary, being controlled by the second resolution 
in Kuhn v. Fairmount Coal Co., supra, to further discuss the assign- 
ments of error, notwithstanding the very "keen and forceful," able, 
and interesting argument of the learned counsel for appellant. We 
should deem it our duty, as this court did, in regard to the décision of 
the Suprême Court of West Virginia, in Kuhn v. Fairmount Coal Co., 
179 Fed. 191, 102 C. C. A. 457, 66 W. Va. 711, to regard the décision 
as the "law of the stace," applicable to and controlling the rights of 
the parties in this appeal. 

For the purpose of avoiding this resuit, the learned counsel for 
appellant vigorously insist that the décision is not in accordanee with 
principle or authority, that it is erroneous in its conclusion, and that 
either it is in conflict with the décisions of the Suprême Court of South 
Carolina, made prior to August 3, 1868, or that there were no au- 
thoritatiye décisions of that court prior to that date, upon the ques- 
tions involved in this case — that they are res intégra and that, there- 
fore, this court must, in reaching its conclusion, exercise its indépend- 
ant judgment. The spécial master, in a very able and carefully con- 
sidered report, reached the conckision that the judgment in Steele 
V. Smith was correct and that the décisions cited were "ample to sus- 
tain the conclusion not merely of the présent, but of the pre-existent, 
rule of property in South Carolina." The learned District Judge, 
after a careful considération ôf the questions involved and review ôf 
the authorifies, came to the conclusion that : 

''While he was doubtful of the conclusion reached by the Supi'eme Court of 
South Carolina, in its construction of this vvill [deed], and niight, if the case 
were res intégra, reach a différent conclusion, yet the court finds that it cau- 
not be sald that the conclusion reached by the Suprême Court of South Caro- 
lina, in its construction of this will [deed] is clearly at variance with the 
announcement as to the law made by the courts of highe.st jurisdiction in 
South Carolina prior tô 18(38, and it is therefore the duty of this court, when 
the question is doubtful, to lean to an agreenient with the state court for the 
sake of comity and to avoid confusion"^ — citing Brine v. Insurance Co., supra. 

Appellant draws into controversy almost every èssential élément in 
this conclusion and the process by which it is reached by the District 
Judge. The case has been twice argued in this court and a number 
of elaborate and exhaustive briefs filed by counsel. The value of 
the property, together with the improvements put upon it, is large, 
and the questions upon which the rights of the parties dépend are, 
as said by the 'District Judge, not free from doul^t, either in respect 
to the extent to which we are authorized to deal with them, as res in-r 
232 F.— 2 
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tegra, or their solution, if open to us. As said by Mr. Justice Ashe, in 
Patrick V. Morehead, 85 N. C. 62, 39 Am. Rep. 684: 

"There perhaps Is no branch of the law that bas given rlae to more con- 
flicting décisions, or a greater display of légal learning, than the application 
of the rule in Shelley's Case to the construction of deeds and wills." 

The zeal of counsel in this case, evidenced by their very thoroughly 
considered arguments and exhaustive briefs and the décision in the 
Suprême Court of South CaroHna, f oUowed by a pétition for rehearing, 
recall the sharp and long drawn out controversy in Perrin v. Blake, 
which Lord Campbell says "divided the profession of the law into bit- 
ter factions for many years and which is still famous in the traditions 
of Westminster Hall," and which before the conclusion of the war 
of pamphlets waged around it drew such eminent judges and au- 
thors as Lord Mansfield and Mr. Fearne into an acrimonious contro- 
versy. Campbell's Chief Justices, vol. 3, p. 329. 

The learned counsel for appellant strongly insist that, until the déci- 
sion of Steele v. Smith, it was never held for law in South Carolina 
that the duty imposed upon a trustée to "convey" the légal estate, 
in the absence of any other duty, or of inability on the part of the 
cestui que trust to take and hold the légal title, such as a feme covert, 
or other disability, created an executory trust. Counsel for the ap- 
pellee, with equal confidence, insist that the décision in Steele v. 
Smith is sustained by the current of authority in that state. 

As we hâve seen, the learned District Judge was in doubt in re- 
spect to the state of the law. It is clear that, in Steele v. Smith, the 
court held that the duty imposed upon the trustée, to convey the lé- 
gal title to the appointée of the life tenant, or upon his failure to 
exercise the power of appointment to his heirs, created an executory 
trust, and that the légal title remained in the trustée, for the purpose 
of enabling him to convey it to those who were entitled in remainder, 
upon failure of the life tenant to exercise the power of appointment. 
It is equally certain that the court intended to décide the question 
in accordance with what it construed to be the law of the state as de- 
clared by former décisions of that court — that it did not intend to or 
suppose that it was declaring a new rule of property in South Carolina, 
in regard to the distinction between executory and executed trusts 
or the application of the rule in Shelley's Case to such cases. This, 
however, does not relieve us of the duty, in disposing of this appeal, 
to examine the former décisions of that court. 

The first proposition upon which the contention of the appellee is 
based is that, by the décisions of the South Carolina court prior to 
and since August 3, 1868, it is held that, when by the terms of the 
deed creating the trust the duty was imposed upon the trustée to hold 
and to convey the légal title to the cestui que trust, either for life or 
in remainder, the statute of uses did not exécute the use and that the 
légal title remained in the trustée. It appears, from a careful exami- 
nation of the cases decided by that court, that it recognizes and en- 
forces the rule that, when by the express terms of the deed, or will, or 
by reasonable implication from its language, the intention of the maker 
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appears that the trustée has something to do, some duty to perform, 
with respect to the property, or the title, the trust is executory. When 
the trustée is to hold for the use and benefit of a feme covert, cer- 
tainly prior to the radical changes in the law, enlarging her power 
in regard to her separate estate, or to préserve contingent remainders, 
or to exercise a discrétion in regard to the use of the property or to the 
ultimate conveyance of the title, there is but little difficulty in apply- 
ing the test. While it would extend this discussion beyond proper 
limits to set forth, at length, the facts and discussion by the court in 
each case, yet, on account of the insistence, with manifest confidence, 
of divergent opinion of counsel, and of language used in some of the 
opinions of the Suprême Court of South Carolina, we deem it proper 
to analyze some of the cases cited by counsel. 

The first in order of time is Wilson v. Cheshire, 1 McCord's Eq. 
(S. C.) 233 (1826). The language of the deed creating the trust in that 
case clearly imposed duties upon the trustée. The trust was executory 
and the légal title remained in the trustée. The court said that : 

"Where the trustée was required to act, and not merely to hold the estate, 
• * * the use is not executed, and when, therefore, there is a conveyance 
to trustées iii trust to convey [Italics ours], or to sell, or to pay the profits 
to a feme covert, » * * the légal estate remains in the trustées, unexecuted 
by the statute." 

In Posey v. Gook, 1 Hill's Law (S. C.) 413 (1833), duties were im- 
posed upon the trustée which required that the légal title remain in 
him. He was to hold the title until the youngest of the cestui que trust- 
ent arrived at full âge, with a provision to meet certain contingen- 
cies, which might happen prior to that period. ^yhen the youngest 
child arrived at full âge, the land was to be equally divided between the 
persons named, who were to hâve and hold their shares in fee. It was 
held that the trust was executory. Chancellor Harper, after notic- 
ing the language of the note to 2 Blackstone, said : 

"Perhaps the rule might be more accurately expressed to say that, where 
the intention Is that the estate shall not be executed in the cestui que trust, 
and any object is to be efEected by its remaining in the trustées, then it shall 
not be executed." 

Hère we find the récognition of two éléments preventing the opéra- 
tion of the statute — the intention of the maker of the deed, or will, 
and the existence of an object to be eiïected. This language is in har- 
mony with décisions of the courts in other jurisdictions, both English 
and American. It expresses, accurately, the opinion of a very learned 
chancellor. 

The next case in order is Jenney v. Laurens, 1 Speers' Law (S. C.) 
365 (1843), and hère counsel for appellant insists is found a departure 
from the rule as laid down in the other two cases. In that case the 
trust declared in the will was "to hold to the use and benefit, and to ap- 
ply the rents, issues, and profits to and for," etc. The court, by Judge 
Evans, expressed no doubt that under the rule, which distinguished 
executory from executed trusts, the words "to hold to the use and ben- 
efit" did not create an executory trust ; the doubt arose upon the duty 



■20 232 FEDERAL REPORTER 

imposed "to apply the rents." The justice, writing the opinion, notes 
two English cases, and says : 

"I hâve quoted thèse two cases to show that it Is not snfflcient to prevent 
the estate from being exeeuteil that there niay be something for the trustée 
to do. I would rather think the raie may be laid down that the trust wlU 
be executed, unless the object ot creatlng It would be defeated, as In the cases 
of trusts for iiiarried women, and to préserve eoutingent remainders, or where 
the trustée has some discrétion to be exercised in relation to the estate or the 
manuer of applylng the proceeds." 

If the justice had stopped at this point, it would seem that he had 
adopted a test or rule differing, to some extent, from that announced 
by the same court in former cases — that it is not sufficient to prevent, 
the "estate" from being executed "that the irustee hâve something 
to do," but that the trust would be executed "unless the object of 
■creating it would be defeated," etc., and in the illustrations which he 
makes, except in the two spécifie instances named, the necessity that 
the trustée hâve "some discrétion to be exercised." He goes on to 
say, however; 

"Or, as said by Chancellor Harper, in Posey v. Cook, 1 Hill's Law (S. C.) 
414, there nnist be some object to be effected by the estate retnainiug lu the 
trustée." 

He reaches the conclusion that "in this case no discrétion is to be 
exercised by the trustée" ; hence, the trust was executed. The point 
decided therefore is that the duty to "apply the rents to and for the 
use of " the cestui que trust did not prevent the opération of the statute, 
and that, therefore, the trust was executed. We conçut with the 
learned District Judge that "there is some conflict between the reason- 
ing in Jenney v. Laurens and that in the other cases." 

Passing, at this time, the next case decided, in order of time, for the 
purpose of ascertaining the authoritative value which has been given 
to the reasoning of Judge Evans in Jenney v. Laurens, we proceed to 
examine the opinion of Mr. Justice Mciver in Ayer y. Ritter, 29 S. 
C. 135, 7 S. E. 53 (1888). After stating the question, he says: 

"This question has been consldered by this court in several récent cases, 
and it has been uniformly held 'that the statute will not exécute the use as 
long as there is anything renialning for the trustée to do, which renders It 
necessary that he should retain the legàl tltle in order fuUy to perform the 
duties Imposed upon him by the trust.' " 

After reviewing a number of cases, decided since 1868, and distin- 
guishing several of them, he says: 

"The older cases also, wlth perhaps one exception, recognize the same doc- 
trine." 

He proceeds to examine "the older cases" and says : 
"It is true that the case of Jenney v. I.aurens, 1 Speers' Law (S. C.) 356, 
Appears to be an exception to the curreut of authority above clted, for in that 
case Evans, J., does say" (quotlug the language quoted by us hereln). 

Judge Mciver says: 

"Ou turning to that case (Posey v. Cook, 1 HlU's Law [S. C] 414), it will 
fce seen that Chancellor Uarper, after iudicating some dissatisfaction With 
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one of the modes of creating a trust not exeeuted by the statute, laid dovvn 
in Kamsay v. Marsh. 2 MeCord's Law (8. C.) 252, 13 Am. Dec. 717, to wit, 
'Wliere the feoffees to a use were direct ed to reçoive the profits aiid pay them 
over to the person Intended to be benefited,' expresses a préférence for the 
rule laid down in Ramsay v. Marsh, in the foUowing quotatlon from Lord 
Hardwicke: 'Where particular things are to be done by the trustées, it is nec- 
essary that the estate should remain in theni, so long, at least, as thoxe par- 
ticular puiiJoses requlre it.' So that it would seem that the authorlty upon 
which Judge Evans relies lends support to the view whlch we hâve adopted, 
and bas the sanction of the great nanie of Chancellor Harper. * * * But, 
even if that case [Jenney v. Laurensl should be regarded as an apparent ex- 
ception to the rule above stated, we do not think it sufticient to overthrow the 
.nuuierous cases in which It bas been recognized and follovved." 

While the décision in Ayer v. Ritter was made subséquent to 1868, 
the language quoted from the opinion is of value in aiding us to ascer- 
tain the extent to which the language used by Judge Evans in Jenney 
V. Laurens, was regarded by Judge Mciver as correctly expressing the 
rule or test applied by the court of South Carolina. 

In McCaw v. Galbraith, 7 Rich. (S. C.) 74 (1853), the légal title was 
devised to the trustée to hold for the use of the testa tor's brother, an 
alien, until he should become naturalized, and then to exécute to him a 
conveyance of the land ; the rents and profits to go to the brother from 
the death of the testator. The alien was not entitled to take the légal 
title. The court, after noting the fact that more indulgence is ex- 
tended to wills than to deeds, in ascertaining the intention, states the 
controlling principle by which the instrument will be construed : 

"Where he simply gives to one In trust for another, or to one in trust to 
permit another to take the profits, or othervvise uses technical terms, whose 
sensé is well fixed, bis words will, without explanation glven by hiuiself in 
the instrument, be understoofl in their technical sensé; but where, by a plain 
expression, or a necessary implication arlslng from the duties which he impos- 
es upon the trustoe, he shows he intends a légal estate to abide in the trustée, 
bis intention will be re.sy)ected. * • * The will contains a plain expression 
of the testator's intention to give to Robert G. McCaw a fee simple in trust ; 
and to give it in such way that the use should not be exeeuted by the statute 
27 Henry VIII, c. 10. Not only is there a déclaration that the légal estate 
shall be vested in the trustée, but ther-e is the requlrément of an act to be 
dône by him. the convei/ance of the estate in fee [italics ours], which neces- 
.sarily presupiwses the fee to be in him." 

The fact that in that case the court was construing a will does not 
affect the value to be given the language used in the inquiry which 
we are now pursuing. It is conceded that the foregoing are the only 
décisions of the South Carolina Court, rendered prior to 1868, bearing 
upon the question. The décisions in Bristow y. McCall, 16 S. C. 545. 
Huckabee v. Newton, 23 S. C. 291, and Bowen v. Humphreys, 24 S. 
C. 452, subséquent to that date, are cited by Judge Mciver in Ayer v. 
Ritter, supra, as being in harmony with the "older cases." He cites 
Wieters v. Timmons, 25 S. C. 488, 1 S. E. 1, in which it was held that 
the trust was exeeuted, the court saying of the trustée : 

"He was not required to eorvoey [Stalles ours] sach share to tlœ issue, nor 
*o divide the same amongst them, and, there being nothing for him to do. 
there was no reason vvhy thti légal title sbould remadn in him, and hence, by 
the opération of the statute or uses, it passed" to the cestdl que trust How 
ard V. Henderson, 18 S. O. 184. 
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In Huckabee v. Newton, supra (1885), citing and quoting from 
Bristow V. McCall and McCaw v. Galbraith, it is said: 

"In tlie case before the court there is the requiremeut of a siuiUar act to be 
done by the trustée after the death of I.ucy, the llfe tenant. He Is requircd to 
convey land to her children [italiçs ours], * * • or the children of such 
as ïQay be dead." 

The judge cites Jenney v. Laurens, and, by way of distinguishing it 
from the instant case, says : 

"Heré the remainders were contingent, and it was necessary that the légal 
title should remain in the trustée until the contingency should happen, whlch 
was to détermine who should take, which being determined, the trustée was 
direeted to convey." 

The extent to which the Suprême Court of South Carolina has ad- 
hered to the rule that the duty imposed upon the trustée to hold and 
convey the légal title will prevent the opération of the statute is illus- 
trated in Ayer v. Ritter, supra. There Lewis M. Ayer devised to his 
executors, his Campfield plantation, together with articles of personal 
property, in trust to apply the income to the support of his son, Zac- 
cheus, and his family, during his natural life, and at his death to con- 
vey to William H. Ayer "the said plantation in fee." The action was 
brought, at law, by William H. Ayer, after the death of the life tenant, 
for recovery of possession of a part of Campfield. It did not appear 
that défendant Ritter had any title. He moved for judgment of non- 
suit because plaintiff failed to show any conveyance from the executors 
— trustées — for the land. Plaintiff was nonsuited and appealed. Mc- 
Iver, Justice, as we hâve seen, reviewed the authorities and discussed 
the case of Jenney v, Laurens, concluding: 

"The trust hère was to convey and deliver to the plaintiff the plantation 
and Personal property designed for his benefit, and to perform those duties 
thus required of them it was necessary that the légal estate should remain 
in them. Indeed, to say nothing of the case of McCaw v. Galbraith, supra, 
or of the remark made by Glover, J., in Harley v. Platts [6 Rich. (S. G.) 310], 
it seems to us that the case of Huckabee v. Newton, supra, is directly in point, 
and is absolutely conclusive of this case. We do not see hovv the fact that 
the remainders in that case were originally contingent, while hère the re- 
mainder was a vested remainder, can affect the question. Upon the death of 
the life tenant in that case the remainders were no longer contingent, and 
there was nothing for the trustée to do but make the conveyance to those who 
then became entltled, just as hère, upon the death of the llfe tenant, there 
was nothing for the trustées to do but 'to convey and deliver' to the plain- 
tiff the property to which he then béeanie entitled. It seems to us, therefore, 
that in any view of the case, while there is much force in the argunjent of 
appellant's counsel, the authorities re(iuire us to hold that the statute did 
not exécute the use, and the légal title still remains in the trustées." 

The case of Uzzell v. Horn, 71 S. C. 426 (1905), 51 S. E. 253, is 
cited by appellant as approving and foUowing Jenney v. Laurens. In 
that case plaintiffs sued in an action at law for possession of a tract 
of land, claiming under a deed in which the land was conveyed to Rob- 
ert Peel, Sr., to hold for the use and benefit of Robert Peel, Jr., during 
his life — he was to hâve the right to take possession and use the land 
as his own. After his death the trustée was to hold for the use and 
benefit of his wife, Martha W. Peel for and during the term of her 



HIGHLAND PABK MFG. CO. V. 8TEELE 23 

life and after her death, to hold for any child or children which 
Robert Peel, Jr., "may hâve living at the time of his death," to be de- 
livered up to such child or children, and if more than one to be equal- 
ly divided among them, share and share alike, to hold to them and 
their heirs forever. In the event the said Robert Peel, Jr., died leav- 
jng no child or children, nor the issue of such living at the time of his 
death, "then and in that event, the said Robert Peel, Sr. (after the 
death of said Martha W. Peel), shall convey the said tract of land to 
the brother and sisters of the said Robert Peel, Jr., to be divided 
equally betvveen them, to hâve and to hold to their heirs and assigns, 
free and clear from any trusts," etc. Robert Peel, Jr., died without 
leaving a child, or the issue thereof. Plaintifïs, children and grand- 
children of Robert Peel, Sr., after the death of Martha Peel, brought 
the action at law against défendant Martha Horn, a daughter of 
Martha Peel, by her first husband. It appears that Robert Peel, Sr., 
the trustée, died prior to the bringing of the suit, leaving two sons, 
Robert Peel, Jr,, and William Peel, who survived his brother and was 
a party plaintifï. Défendants moved for judgment of nonsuit, "on 
the ground that the plaintifïs had not received a title from the trustée 
named in the deed of trust." The motion was refused by the circuit 
judge, who, upon the entire évidence, directed a verdict for plaintifïs. 
It would seem that the ruling of the court was clearly correct, for that 
the légal title which vested in John Peel, Sr., trustée, descended to 
his only son living at the time of his death, William Peel, who was one 
of the plaintifïs, He was entitled to recover the possession upon his 
légal tide, without regard to the question whether his coplaintiffs, 
who with himself were entitled to the bénéficiai interest, could main- 
tain the action. With ail déférence to the learned Justices of the Su- 
prême Court, it would seem that this fact was sufficient to sustain the 
ruling of the circuit judge and is substantially so stated in the opinion. 
The Chief Justice, in the opinion, savs : 

"Thls deed shows that the trustée had no services marked eut to be per- 
formed to the plalntiffs. It looksi to us, therefore, that thèse parties were 
vested with the title, the uses havlng been executed by the statute, and the 
estate vested In the grantes" — cltlng Jenney v. Laurens, supra, Howard v. 
•Henderson, 18 S. C. 189, and Reeves v. Tappan, 21 S. C. 1. 

He also cites Wieters v. Timmons, 25 S. C. 488, 1 S. E. 1, which is 
distinguished from the other cases by Justice Mciver in Ayer v. Rit- 
ter, supra. It is quite difficult to reconcile the language quoted from 
the opinion of the Chief Justice with the language of Judge Mciver 
in Ayer v. Ritter. It is equally difficult to reconcile it with what is 
said and decided in Steele v. Smith, supra. Neither Jenney v. Laurens 
nor Uzzell v. Horn are cited in the opinion in Steele v. Smith. Mr. 
Perry places South Carolina in the class of states in which it is held 
that the duty imposed upon the trustée to convey the légal title makes 
the trust executory, citing Garner v. Garner, 1 Desaus. (S. C.) 43 
(1795), and Porter v. Doby, supra. 2 Trusts, 370. 

In regard to the next proposition, upon which the conclusion in 
Steele v. Smith is reached, the Chief Justice says : 

"Our cases show that the statute may exécute the use In elther the llfc 
tenant for llfe, or the reiualndermau- in remainder, according as it may be 
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determined \Yhetlier tho trustée lias aiiy active duty to perform with respect 
to either, reiideriupr it iiecessàry that the lit! e estate or tîie fee sliould reinaln 
in tlie ti-ustee. Howard v. llenderson, 18 S. C. 1<84 ; Young v. MeNeill, 78 S. 
O. 150, 59 S. E. S)8G ; Breederi v. Moore, 82 S. C. 539, 64 S. E. 604. ïhe trustée 
having no duty to perf(n'ui with respect to the life tenant In this case, im- 
medlately on the exe<'ution of the deed the équitable estate of tlie life ten- 
ant becouies légal by the 'potential magie' of the statute ; but, it being neees- 
sary for the trustée to retain the légal fee in remalnder durlng the life time 
of the life tenant to carry out the purpose of the trust, the estate iu reiuain- 
der, not being executed, rémained executory and équitable." 

It appears to be settled law in South Carolina that : 

"When estâtes are conveyed to trustées for the beneflt of parties taking 
différent Interests, the statute niay exécute the use in one and not in the 
other." Mr. Chief Justice Gary, In Toung v. McNeill, supra. 

The learned Chief Justice cited Howard v. Henderson, supra, which 
he says "fùlly sustains the proposition," and Faber v. PoHce, 10 S. C. 
376, f roiîi which he makes libéral quotation, concktding : 

"When C. H. Faber devlsed the land to trustées for the beneflt of his son 
for life, and after his death to his issue living at that time, lie thereby creat- 
ed two ecjultable estâtes — one for life and the other in contingent remalnder. 
When the statute executed the use in John I^ewls Faber, the life tenant, it 
could not clothe liim with the légal tltle to a larger estate than was conferred 
upon him by the will." 

[2] In Breeden v. Moore, supra, Mr. Justice Woods quotes from 
the décision in' Howard v. Henderson, supra. In that case the devise 
was to a trustée for the benefit of W. S. H. for life, remainder at 
his death to Geo. V. H. for life, and at her death to the children, 
then living, of said W. S. H. and Geo. V. H. "It was held that the 
statute executed the use as to the life estate." Judge Woods, after 
quoting the language of the court, in that case, says: 

"The same principle was applied conversely in Williman v. Holmes, 4 Rlch. 
Eq. (S. C.) 475, and AVleters v. Tiinnions, 25 S. C. 488, 1 S. E. * * * Thèse 
adjudications rest on the rule, of universal application, that a trustée will 
not be held to take any larger estate than is necessary to enable him to per- 
form the duty imposed by the Instrument creating the trust" — citing Ayer v. 
Kitter, supra ; Young v, McNeill, supra. 

Our attention is not directed to any décision of the South Carolina 
court to thecontrary, either before or since 1868. We see no reason 
to doubt that the law of South Carolina is as declared by those déci- 
sions. Reading the deed from this viewpoint, the estate would vest 
in John G. Steele for life, remainder to Joseph A. Steele, in trust to 
hold and convey to such person as the said John G. Steele may by will 
appoint, and in default of such appointment to convey to the heirs of 
said John G. Steele, in fee. The conclusion reached by the court upon 
this condition of the title is thus stated : 

"Hence thc' rule in Shelley's Case could not apply when the deed was de- 
livered becauge of the différence in the quality of the two estâtes." 

It is, we think, settled as a rule of universal application that, while 
the rUie in Shelley's Case applies to équitable as well as to légal es- 
tâtes, it does so only when both the life estate and the remainder are 
of the same quality. 
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"The légal eiffect of the union of the estâtes, as declared by that rule, does 
not occur wlieie the life estate is of an équitable character and the remainder 
is a légal estate, or vice versa, Both estâtes must be of the same character." 
Green v. Green, 23 Wall. 486, 23 L. Ed. 75. 

This case affords an interesting illustration of the application of the 
principle. There a conveyance was made to trustées for the sole and 
separate use of C, a f eme covert, for her life, and to hold and convey 
the premises to such persons as the life tenant might, by her last will 
and testament, direct, and, upon failure of the life tenant to appoint 
by will, to her heirs at law. The trustée and the life tenant joined 
in a deed of trust in fee to secure the payment of a note. The question 
presented for décision was whether the life tenant could appoint the 
fee otherwise than by will, and whether, under the rule in Shelley's 
Case, she was invested with the fee, which passed by her deed. The 
court, by Mr. Justice Hunt, held that the estate which vested in her 
for life was équitable, whereas the estate hmited over to her heirs, in 
default of an exécution of the power of appointment by will, to which 
mode she was restricted, was légal, and therefore the two estâtes did 
not coalesce and vest the fee in her under the rule in Shelley's Case. 
Of course, the converse of the proposition is true ; hence, we find it is 
held: 

"If the estate given to a person be a légal estate for life, with a limitation 
of an équitable estate to his heirs, they will not incorporate into an estate 
of inheritance in the first taker." Crosby v. Davis, 2 Clark (Pa.) 408; Vena- 
bles v. Morris, 7 Term Rep. 342. 

[3, 4] An examination of a large number of decided cases shows 
that, in very many of them, when the rule in Shelley's Case was not 
permitted to operate, the life estate was by reason of the character of 
the trusts declared équitable, and the remainder légal. This resuit 
would probably hâve f ollowed in Steele v. Smith, except for the hold- 
ing that, by reason of the duty imposed upon the trustée to convey to 
the appointée, or, in default of appointment, to the heirs, of John 
G. Steele, the trust, quoad the remaindermen, was executory, and 
herein the law of South Carolina, as declared by the Suprême Court, 
dififers from that of some other jurisdictions. If, as held in Steele v. 
Smith, the statute of uses opérâtes to exécute the use, and thereby 
vests the légal title in John G. Steele for life, and the duty imposed upon 
the trustée to hold and convey the property to the appointée by will of 
John G. Steele, or in default of such appointment, to convey to his 
heirs in fee, is an executory trust as to the fee, the conclusion reached 
in that case is logical and in accordance with well settled légal princi- 
ples. If this was an action at law for the recovery of possession, the 
plaintiflfs would encounter the same difficulty which prevented a re- 
covery in Ayer v. Ritter, supra, unless, under the authority of Uzzell 
v. Horn, supra, the légal title, which remained outstanding in Joseph 
A. Steele, descended to his son, John G. Steele, and from him to the 
plaintifï, John Atkinson Steele, the eldest son of John G. Steele, \vho 
is a party to this record. However this may be, the proceeding for 
partition, when removed into the fédéral court, was properly trans- 
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f erred to the equity calendar. To meet this suggestion, the Chief Jus- 
tice, in Steele v. Smith, says : 

"If we consider whether the rule.should apply on the death of the life ten- 
ant without exerelsing the power of appointment, and should hold that the 
statute then executed the use in those who then answered the description of 
the heirs àt iaw of John G. Steele, it would only foUow that such heirs then 
became vested with the fee in remainder as a légal estate which had not pre- 
viously coalesced with ♦ • • an extinct estate." 

In conclusion he says that : 

"In this way the intention of the grantor Is not defeated by the rule, but 
those answering the description of the heirs of John G. Steele, at his death, 
take, not by Inheritauce from the aBcestor, but as purchasers under the grant 
of John Steele, Sr., in accordance with the manifest intention of the grantor." 

The court was impresSed with the conviction that it was the in- 
tention of John Steele, Sr., to make a settlement of his property 
through the médium of a trustée, by giving the land to the trustée to 
hold for the life of the son, with a restricted power of appointment, 
vesting in the trustée the légal title to be conveyed by him to the ap- 
pointée, and upon failure thereof to convey to the heirs of the son — 
using the word "heirs" as descriptio personarum. The language used 
in the deed, indicates that the draftsman was a lawyer who under- 
stood that the trust created was executory, or at least so held by the 
court in South Carolina. That courts of equity, having sole cogni- 
zance of the interprétation and administration of executory trusts, hâve 
regard to, and effectuate, the intention of the maker of the instru- 
ment, is well settled. Mr. Justice Hunt in Green v. Green, supra,, 
says : 

"There is a distinction between a trust In equity and a mère légal estate, 
and that in the latter class the words must be taken as they stand according 
to their légal détermination, while a différent rule prevailed in regard to 
trusts. * * * Trusts ai-e the mère créatures of confidence betweeu party 
and party, totally distinct in almost every quality from those légal estâtes 
which are the subjects of tenure, * * » and therefore not the object of 
those laws which are founded in the nature of tenure. They are rights aris- 
Ing solely out bf' the intent of the party who created them, and therefore suCh 
intent should be the only guide in the exécution of them." 

The first inquiry hère is whether the décision in Steele v. Smith 
is a déclaration of a rule of property, recognized and in force ia 
South Carolina, when John G. Steele conveyed the land to Pagan. In 
view of the vigor with which that décision is attaçked, we hâve ex- 
tended our investigation somewhat into other jurisdictions. The ques- 
tion has been very fully discussed in the notes to Lord Glenorchy v. 
Bosville, 1 L. C. Eq. 1 (3d Am. Ed. 1). The author of the American 
note says : 

"The distinction between executed and executory trusts hère has gone to the 
extent of arrestlng the application of the rule in Shelley's Case in regard to 
executory trusts, and eausing the person answering the description of issue, 
heirs of the body, or heirs to take as purchasers according to the language 
of the will as it stands. For this purpose, a trust will, in the American courts, 
be consldered as executory, whenever a conveyance is to be made by the 
trustées, or in case of personal property whenever a delivery is to be made 



HIGHLAND PARK MFG. CO. V. STEELE 27 

by the trustées at successive periods of time to the persoiis respectively en- 
titled under the will or articles." 

We are not inadvertent to the fact that the learned editor of the note 
is referring to executory trusts created by wills or articles of settle- 
ment. It is, we think, quite clear that the deed executed by John Steeie 
to Joseph A. Steeie was in the nature of a settlement of the property. 
We are not able to perceive why his intention should not be efïectuated, 
if he has manifested it in the manner recognized by the courts, as it 
would hâve been if he had donc so by will. It appears that the question 
received very careful considération by the court of Georgia. It is said 
that : 

"The principles and distinctions hâve been accurately deflned aud estab- 
lished, aïter great discussion by that court." 

In Edmondson v. Dyson, 2 Ga. (2 Kelly) 307, it appears that Mrs. 
R. devised her estate to D. in trust for the sole and exclusive use 
of her husband during his life, and directed that at his death thé trus- 
tée should convey the property to such persons as her husband should 
be willing to appoint, and if he should die intestate then the trustée 
should convey the property to the heir or heirs at law of the 
husband absolutely. The husband died intestate and the question was 
whether the child of the husband took as purchaser under the will, or 
whether the whole estate vested in the husband, and his child took as 
his heir, in the regular course of the law. The case was admitted 
to dépend entirely upon the question whether the trust was executory 
or executed. The Suprême Court held that the trust was executory 
on the ground that a conveyance was to be made by the trustée. In 
the discussion, Mr. Justice Nisbet declared the rule in Shelley's Case 
to be an established principle of law in Georgia but that it applies to 
légal estâtes and executed trusts and does not apply to executory 
trusts when the testator plainly implies an intention that it shall not 
apply. He, says: 

"It is argued with great force that if the limitations are perfect, If the char- 
acter of . the estâtes is aseertained, the trust is executed ; tliat the something 
left to be done has no référence to any uiere act of conveyancing which niight 
be neeessary to effectuate limitations which the testator has fully declared, 
but the trust is executory only where the limitations themselves are not de- 
flned, where the estâtes are not aseertained, and in cases where the testator 
only leaves loose statements, or notes of his intention, requiring careful and 
responsible deeds, or other instruments, to be by the trustée executed, which 
in themselves create and detine estâtes, or wliich require a decree of chancery 
to mould the estâtes according to such loose memoranda; that it is imma- 
terial whether the limitations are légal or équitable; that is whether the 
estate * * * may be asserted at law, or a decree in chancery be neeessa- 
ry to its perfect enjoymeut, if the limitations are complète, and there is no 
doubt about the quantity or quality of the estate. I do not deny, but upon 
principle it is hard to escape from, the conclusiyeness of this reasoning. It 
is dlfflcult to see any reason why an estate to A. in trust to B. for life with 
remainder to the heirs of B. is an executed trust, and an estate to A. in trust 
to B. for life with remainder in fee to be conveyed» to the heir» of B. is an 
executory trust. In both cases the intention of the testator is the same ; the 
estâtes limited are the same. The only différence is found in the fact that 
* * * the testator is his own conveyancer, and the heirs take directly, 
and in the second he makes his trustée his conveyancer, and the heirs take 
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throngh his deed. The thing to be done in the last case, to wit, convey, nel- 
tlier restricts nor enlarges the estate to the lieirs. And yet ttie authoritles, 
as we sliall see, make this very act of conveyancing, tlie test, or oiie of tlie 
principal tests, of an exeeutory trust." 

The learned judge concludes his very exhaustive examination of the 
authorities, saying: 

"I hâve not fonnd, in the laborious investigation which I hâve been com- 
pelled to give this subject, a single case where a conveyance vfus required to 
be made, hovv'ever merely formai it might appear to be, which has been de- 
termined to be an executed trust." 

In discussing the questions presented in that case, and involved in 
this appeal, he says: 

"The questions * * * Involve the application or not to that instrument 
[the will of Mrs. Rakestravv] of the celebrated rule of property, known to the 
profession as the rule in Shelley's Case, and the intricate and greatly vexed 
inquiry: What Is an exeeutory in contradistinction to an executed trust? 
Thèse inqulries are among, if not the most, abstruse, complleated, and least 
understood of ail that belong to a science abounding in subtle distinctions. 
The most brilliant genlus, the most profound learnlng, and the most patient 
and continuous labour, hâve been for centuries applied to their elucidation,^ 
with no very decidedly satisfactory resuit." 

He reached the conclusion, concurred in by ail of the judges, that 
the husband took only a life estate, and his daughter, who was his heir 
at law, took as a purchaser in remainder. The opinion is both inter- 
esting and enlightening. We hâve not quoted the language used by 
Judge Nisbet for the purpose of expressing either concurrence with, or 
dissent from, the conclusion reached, nor for the purpose of invoking 
it in aid of the conclusion reached by the Suprême Court of South 
Carolina. We do not doubt that the case of Steele v. Smith received 
the careful and anxious considération of that court. This is no less 
our duty than our conviction. 

[5] If it be conceded that no case exactly on ail fours vi^ith Steele 
V. Smith was decided by the South Carolina Suprême Court prior 
to 1868, which are authoritative déclarations of the law of the state, 
it becomes our duty to ascertain to what extent we should, "for the 
sake of comity and to avoid confusion, lean to an agreement wit'h the 
state court," assuming that the "question is balanced with doubt." 
This "question" is, not what the law of this case has been declared in 
other American states, or elsewhere, but what is the law of the state 
of South Carolina. In Kuhn v. Fairmount Coal Co., supra, the court 
did not intend to déclare any new rule or principle for the guidance of 
the fédéral courts, but to formulate and restate the rule theretofore 
announced, and followed, with respect to the manner in which thèse 
courts should deal with questions of local, or state, law in the exer- 
cise of their co-ordinate jurisdiction, based upon diversity of citizen- 
ship. The language of the court, in several cases, illustrâtes the extent 
to which the principle has been applied. In Hinde v. Valtiers' L,es- 
sees, 5 Pet. 398, 8.L. Ed. 168, it is said: 

"There is no principle better established, or more uniformly adhered to in 
this court, than that the Circuit Courts, in deciding on titles to real property 
in the différent states, are bouud to décide precisely as the state courts ought 
to do." 
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So in Olcott V. Bynum, 17 Wall. 44, 21 L. Ed. 570, the question was 
as to the admissibility in évidence of an unregistered deed, under the 
North Carolina statute and the adjudications of the Suprême Court of 
that state. Mr. Justice Swayne said: 

"It is to be considered solely in tbe Ught of the statutes and adjudica- 
tions in North Carolina. This court must hold and admlnlster the law up- 
on the subject as if it were sitting as a local court of that state." Slaughter 
T. Glenn, 98 U. S. 242, 25 L. Ed. 122. 

As indicating the authoritative force given to the décision of a case 
under somewhat similar conditions, Mr. Justice Brewer, in Halsted v. 
Buster, 140 U. S. 273, 11 Sup. Ct. 782, 35 h. Ed. 484, after stating the 
question, says: 

"This question must be answered In the négative. It might be sufflclent tO' 
refer to the case of Bryan v. WlUard, 21 W. Va. 65. In that case the pré- 
cise question was before the Suprême Court of Appeals of that state, and de- 
cided against those claiming under the Martin grant. • * • The cases are 
therefore Identlcal. The same points were made and the same questions pre- 
sented, with one exception, to be hereafter notlced ; and as the title to real 
estate, and the construction of deeds and statutes in respect thereto, is a 
matter of local law, this court, while exercising an Independent jurisdiction, 
follows as a rule the décision of the higbest court of the state." 

In a well-considered and amply sustained opinion in Southern Rail- 
way Co. V. N. C. Corp. Com. (C. C.) 99 Fed. 165, Judge Simonton re- 
versed his decree, based upon the construction given by him of a 
North Carolina statute, because, pending the cause in the Circuit 
Court, and after filing his decree, the Suprême Court of the state 
placed a différent construction upon the statute. In re Floyd & Hayes 
(E. D. S. C.) 225 Fed. 262, affirmed by Circuit Court of Appeals at 
this term, 232 Fed. 119, — C. C. A. . 

As said by the court in Jackson v, Chew, 12 Wheat. 167, 3 L. Ed. 
583: 

"This court adopts the state décisions, because they settle the law applica- 
ble to the case ; and the reasons asslgned for this course apply as well to 
rules of construction growing ont of the conunon law, as the statute law of 
the state, when applled to the title of lands. And such a course is indispensa- 
ble, in order to préserve unlftH-mlty ; otherwlse, the pecullar constitution of 
the judicial tiibunals of the states and of the United States, would be pro- 
ductive of the greatest mischief and confusion." 

The reasons upon which this well-settled principle is based are 
strongly stated, and the confusion which would resuit from a failure 
to enforce it pointed out by Judge Dayton in Kuhn v. Fairmount Coal 
Co. (C. C.) 152 Fed. 1013. 

[6, 7] Whether the décision of the Suprême Court of South Caro- 
lina in Steele v. Smith was the déclaration of a rule of property, based 
upon décisions of that court prier to 1868, and therefore an authorita- 
tive déclaration of the law of the state at that time, or whether, upon 
the examination of the decided cases, both before and since 1868> 
the question is "balanced with doubt," we are constrained "to an agree- 
ment with the state court," unless there be some other questions, not 
considered or settled by the décision of the state court, which should 
control our décision hère. It is strongly urged that such questions are 
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presented. It is conceded tliat in South Carolina, upon the death of a 
trustée, the légal title, subject to the trusts imposed upon the ancestor, 
vests in his eldest son; that the statute abolishing the law of primo- 
geniture does not apply to estâtes held in trust. Breeden v. Moore, 
supra. Therefore, upon the death of Joseph A. Steele, the légal title 
to the land conveyed to Joseph A. Steele, trustée, descended to and 
vested iii his son, John G. Steele. Appellant contends that this re- 
sulted in a merger of the légal and équitable estâtes in John G. Steele, 
thereby vesting in him the absolute légal estate in fee discharged of 
the trust; This position is based upon the doctrine that : 

"Where a greater and a less légal estate, held in the sanie rlght, meet In 
the sanie persoii, witliout any interniediate estate, a merger necessarils' takes 
place. The lesser estate ceases to exist, beiug merged in the greater, whieh 
alone reinains. * * * Wherever, in like manner, a légal and coextenslve 
équitable estate meet in the sanie perspn, in either instance, tlie équitable es- 
tate is merged at law, for the law regards the légal estate as the superior." 
l'omeroy, Eq.. ,787. 

Chancellôr Kent says: 

"If the estâtes are held in différent légal rights, there will be no merger, 
provided one of the estâtes be an accession to the other, merely by the act of 
law, as by marrlage, by descent, by executorshlp or Intestacy. * * * At 
law, the doctrine of merger will operate, even though one of the estâtes be 
held in trust and the other beneficially, by' the same person, or on the sanie 
or différent trusts. But a. court of equity will interpose and support the:in- 
terests of the cestui que trust, and not suffler the trust to merge in the légal 
estate, if the justice of the case require it." 4 Kent, 101, 

In an able and exhaustive discussion of the subject, containing a care- 
ful review of the décisions of the Suprême Court of South Carolina, 
upon the subject of merger of, estâtes, Mr. Justice Woods, in Mc- 
Creary v. Coggeshall, 74 S. C. 42, 53 S. E. 978, 7 L.R. A. (N. S.) 433, 
7 Ann. Cas. 693, says : 

"We thlnk it clear the later cases in this state establisli the proposition, 
whieh as we hâve seen 1» in accord with the doctrine universally recognized 
in other jurisdictions, that in equity at least merger will not take place if op- 
posed to tlie intention of the i)arties, atfirmatively proved or to be implied 
from the fact that merger wouUi be opposed to the interest of the person in 
whom the différent estâtes or interestS become united." 

Judge Woods, in answer to thè contention that, in enforcing the 
doctrine of merger, courts of law took no account of the intention of 
the parties, that this was only done by courts of equity, says : 

"We eouclude there is not controlling aythority that the intention is not to 
be regarded in an issue of law, or as to légal estâtes, but on the contrary the 
tendency of modem authority is to regard the intention controlling at law as 
well as in equity. There is certaiuly no reason to be tound for any distinc- 
tion." 

The équitable doctrine has superseded the légal. 20 Am. & Eng. Enc. 
591. 

"Where the purpose for whieh the trust was created required the légal es- 
tate to reinain distinct, equity will require the carrying iuto effect of this 
purpose and prevent merger." 39 Cyc. 246. 
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Mr. Hill, after defining the doctrine of merger of estâtes, at law, 
says: 

"In such cases, however, equlty will Interpose, and will préserve the équi- 
table interests from destruction, either by decreeing possession to the cestui 
que trust, during the perlod of the estate so merged, or by decreeing a convey- 
ance to revive the légal estate." HIU, Trustées, S 252. 

Mr. Perry says: 

"If A. should convey lands to B. In trust for C. and her heirs, and C. shoilld 
be the heir of B., upon the death of B. the légal tltle would descend to C, 
and thus both the légal and équitable tltle would meet in C. ; but if C. was 
a married wojuan, and it was plainly the intention of the grantor or settlor, 
to be gathered from the whole instrument, that the trust should pot cease, 
but continue an active trust, the court would not allovv the équitable estate to 
merge In the légal, but a new trustée would be appolnted to take the légal 
tltle." Perry on Trusts, § 347 ; Donalds v. Plum, 8 Conn. 447. 

In Thorm v. Newman, 3 Swans, 603 (36 Eng. Rep. Reprint, 991), 
Lord Nottingham, in reply to the contention that, upon the facts be- 
fore him, there was a merger, said: 

"Whatever the law may be, it ought to be no merger in equlty." 

In Hunt V. Hunt, 14 Pick. (31 Mass.) 374, 384, 25 Am. Dec. 400, 
Shaw, Chief Justice, said : 

"In order to effect a merger at làw, the right prevlously existing in an in- 
dividnal, and the right subsequently acquired. in order to coalesce and merge, 
must be precisely coexteusive, must be acquired and held in the same right, 
and there must be no right outstandirig in a third person, to intervene be- 
tween the right held, and the right acquired. If any of thèse requlsites are 
wanting, the two rights do not merge, but both may well stand together." 

In Donalds v. Plum, supra, the court, citing Phillips v. Brydges, 
3 Ves. Jr. 126, said: 

"The légal and équitable estâtes must be coextensive, be commensurate, or 
there must bei the same estate in law as in equlty. A court of equlty will 
always prevent a merger to préserve any bénéficiai interest of the parties, to 
promote the purposes of justice, or effect the intention of the donor. Such 
équitable estâtes are to be held perfectly distinct and separate from the lé- 
gal." 

A careful examination of the opinion in Wills v. Cooper, 25 N. J. 
Law, 137, relied upon by appellant, does not disclose any divergence 
from the current of authority in regard to the doctrine of merger and 
its application. The learned judge quotes with approval the language 
found in Hill on Trustées, 252. He says: 

"Hère the légal estate cast upon B. by descent was undoubtedly broad 
enough to cover his équitable interest; and * • * hls équitable bénéficiai 
interest and the absolute légal estate which he took by the descent elear of 
the trust were precisely coextensive and commensurate" 

— clearly recognizing the essential requisites to a merger of estâtes. 
No rights of third parties, either légal or équitable, intervened. 

In Mangum v. Piester, 16 S. C. 317, both estâtes were légal; hence 
the lesser merged into the larger, when vested in the same person. In 
Lipscomb v. Goode, 57 S. C. 182, 35 S. E. 493, the court would not 
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permit a merger because to do so would destroy the rights of a third 
party. Hère Joseph A. Steele held the légal title in trust to convey 
to such person as, according to the terms of the deed, upon the death 
of John G. Steele, were entitled to call for its conveyance. The légal 
title, with this executory trust impressed upon it, vested in John G. 
Steele, by opération of law. It is said, however, that he could not hold 
as trustée for himself, or exécute the trust. It is the peculiar office of 
a court of equity to prevent the failure of an executory trust, efïectuate 
the intention of the person who created it, and préserve the rights 
of the cestui que trust. When it is ascertained that a valid trust has 
heen created, the court enforces it according to the intention of the 
maker, and, if for any reason the trustée named cannot exécute it, or if 
no trustée be named, appoints a trustée, and so molds its decree that 
the rights of the bénéficiai owners are preserved. The maxim of 
equity that "a trust shall never fail for want of trustée" is elementary. 
In this case, as upon the death of John G. Steele, without having ex- 
€rcised the povver of appointment, the plaintiffs are entitled, under 
the terms of the deed, to both the légal and équitable title, we see 
no reason why, as was held by the Suprême Court in Steele v. Smith, 
the intention of John Steele should not be efïectuated by treating thera 
as the owners in fee of the one-half undivided interest in the land. 
If there was no merger of the légal and équitable title by reason of 
the descent of the légal title upon John G. Steele, the légal and 
équitable estâtes remained separate and distinct, and upon his death 
the légal title, in the same plight, descended to his eldest son. If the 
trust is not executed in the plaintiffs, upon the death of John G. 
Steele, it vested in his son, John A. Steele, who is a party to this rec- 
ord and represents the légal title. With the other appellees, every 
person who, under any possible aspect, can hâve any interest in or title, 
either légal or équitable, to the land, are in the record, and will be 
bound by the decree. 

[8] Appellant insists that, when John G. Steele executed a deed to 
Pagan, sufficient in form, and with warranty, for a valuable consid- 
ération, to convey the fee, he extinguished the power to appoint the 
estate by will — "that he was estopped from thereafter exercising, 
by will, the power of appointment." If it be conceded that this con- 
tention is Sound, we do not perceive how it affects the rights of ap- 
pellees. It may be that if, after executing the deed to Pagan, he had 
executed a will appointing the estate, the contingent remainder would 
hâve been destroyed, and, further that his appointée may bave bcen de- 
creed to hold the légal title in trust for Pagan. Thèse questions, how- 
ever interesting, are entirely académie hère, because there are no facts 
to make them of practical interest. Counsel frankly concède that the 
deed to Pagan was not a valid exécution of the power — it could hâve 
no other légal effect than to vest in Pagan the life estate of John G. 
Steele. In the case which the record présents, so far as the rights 
of the appellees are concerned, John G. Steele simply failed to exer- 
cise the power of appointment. In that respect it is on ail fotirs with 
Edmondson v. Dyson, supra. The opinion of Judge Nisbet, in deal- 
ing with this aspect of the case, is interesting. Referring to the fail- 
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ure of the husband of Mrs. R. to exercise the power to appoint the 
f ee by will, he says : 

"He died intestate, and of course wltliout havinj? exereised tbe power. Tlie 
power, therefore, falls to the ground. or rather it Is as though it had never 
been, or as a vold power. Ile had the ability, durlug life, to defeat the re- 
mainder to his helre at law, by appolutlng the fee t() convey to others. Not 
havliig doue so, the proi)erty takes ju.st that direction wliieh the testatrix, an- 
ticipating such a contingency, willed it to take. lîy the provisions tlien of 
the will itself, upon the death of G. L. R., intestate, the iwwer of appointuient 
becomes a nnllity, for she further directs the trustée, uiKin his death intes- 
tate, to convey the property absolutely to his heirs at law. * * « We there- 
fore abstract it, for the future, wholly from the will, except in so far as the 
clause in relation to it may be used as an indicium of intention." 

The learned and resourceful counsel for appellant draws the con- 
clusion that, by conveying the fee to Pagan, John G. Steele extin- 
guished the power — that is, as he puts it, estopped himself from 
exercising it— and therefore the case "must be considered just as 
though the power of appointment had never existed, and being con- 
sidered in this hght it must be held that the deed conveyed a fee 
simple." Without pausing to examine the validity of the proposition 
that the exécution of the deed to Pagan extinguished the power, we 
are unable to adopt the conclusion reached by counsel assuming the 
premise to be correct. We do not think that, by attempting to exécute 
the power in an unauthorized manner, he could destroy the rights of 
the remaindermen, or bring about any other resuit than a failure to 
exercise it would do. 

Without further extending the discussion, leaning to an agreement 
with the décisions of the Suprême Court of South Carolina. as declar- 
ing the law of the state, in respect to the charactér of the trust created 
by the deed, and the construction given to it, we conclude that, when 
the deed of John Steele was delivered, an executory trust was created 
and imposed upon the légal title, that the trustée was required to hold 
the légal title in fee for the purpose of effectuating the trusts declared, 
and that, upon the death of John G. Steele intestate, appellants, his 
widow and children, being his heirs, were entitled to a conveyance of 
the fee. The other questions argued in this court were not discussed 
or specifically decided, because so far as appears they were not raised 
by counsel in Steele v. Smith. We therefore pro hac vice treated 
them as open for our considération. An examination of the atithori- 
ties cited in the briefs brings us to the conclusion that there was no 
merger of the légal and équitable estâtes in John G. Steele upon the 
death of his , f ather, Joseph A. Steele, and that the exécution of the 
deed to Pagan did not affect the rights of the appellees. While we 
hâve, at probably greater length than was necessary, discussed the 
several phases of the case presented upon the argument, we are of 
the opinion that the controlling factor is found in the charactér of the 
trust created by the deed executed by John Steele to Joseph A. Steele. 
When it is found, by adopting the South Carolina décisions, that it 
was executory, it follows that a court of equity will, in its interpréta- 
tion, seek to effectuate the intention of the maker of the deed. Mr. 
Adams says that a court of equity in enforcing an executory trust will 
232 F.— 3 
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give to the langiiage used its légal meaning, unless an intention to the 
contrary is found in the instrument, and that: 

'IThe intention so to inodlfy theni niay be collected from sllghter Indica- 
tions thm wonld lie snflicient, if an executed one, e. g. * * * from an ex- 
l)ress liniitation to the first taker for life followed by a remaiuder to the heirs 
of his body." Ad. Eq. 42. 

The editOT of the third Am. édition cites Garner v. Garner, 1 Desaus. 
('S. C.) 444. See, also, Patrick v. Morehead, 85 N C. 62, 39 Am. Rep. 
684. 

[9-13] It appears, from the cross-bill filed by appellant, that the 
original tract, one-half of which was conveyed in trust, has been divid- 
ed and subdivided, and that certain conveyances hâve been made 
between those holding fractional parts, under some of whom appel- 
lant claims. Eliminating a number of complications not relevant to 
this controversy, it appears that Wilson and Smith and Watson became 
the owners of an undivided interest in 99 acres of the original tract. 
They made partition of this portion of the land between themselves, 
by executing deeds of exchange, and by this arrangement that part 
known as "tract A," 27 acres, was conveyed to Smith and Wilson, 
and the other tracts to Watson. The 27 acres, by successive convey- 
ances, came to appellant and is the subject-matter of this controversy. 
It is conceded by appellees that appellant owns one-half undivided 
interest in the 27 acres, and they seek to hâve partition. Of course 
the partition made between Smith and Wilson and Watson does not 
affect the rights of appellees; but it is claimed that, in making the 
partition, appellants are entitled to certain equities, which will be en- 
forced by the court. They are set up in the cross-bill. It is true that, 
although one tenant in common exécutes a deed to a Etranger to the 
title, describing and purporting to convey the entire tract by metes 
and bounds, the deed is effectuai to convey only his undivided interest. 
This dœs not, in any degree, disturb the rights of the other tenant. 
This may be regarded as elementary, and is not controverted hère. 
If, however, by reason of the fact that the grantee, in the bona fide 
belief that he has, by his deed, acquired a good and valid title to the 
entire tract of land conveyed, places improvements upon it, the court, 
in its decree directing partition, while preserving the rights of the co- 
tenant, will direct the partition to be so made as to conserve the equi- 
ties of ail parties, both by providing for compensation for the better- 
ments, and, if practicable, and without prejudicing the rights of the 
other cotenants, directing the allotment of the part upon which im- 
provements hâve been made to the tenant who made them. 

In this case it is difficult to see how the equity invoked can be admin- 
istered. The parties to this record do not own in common any other 
land than that described in the bill. To bring into the decree the ques- 
tions involved in the cross-bill would necessitate making other parties 
and involve collatéral questions which are foreign to those properly 
cognizable in this caUse. The decree protects the interests of appel- 
lants in regard to the betterments. With the findings of the spécial 
master, upon which the decree is made, we do not find any just cause 
of complaint, in respect to the method directed of making partition. 
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The appellees' right to hâve partîtion is not barred by the slatute of 
limitations. The refusai to permit an amendment to the cross-bill 
was a matter of discrétion in the District Court, rior do we perceive 
any necessity for the cross-bill. The rights of the parties are pro- 
tected by the decree in the original bill Upon a careful considéra- 
tion of the record, we do not find any error. 
The decree is affirmed. 

PRITCHARD, Circuit Judge (concurring). I am of opinion that 
the question whether a rule of property in South Carolina décisive of 
this case was established prior to 1868 is balanced in dùubt; there- 
fore in pursuance of the principle announced by the Suprême Court 
of the United States in the case of Kuhn v. Fairmount Coal Company, 
215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. 228, I concur in foUowing 
the décision of the Suprême Court of South Carolina in the case of 
Steele v. Smith, 84 S. C. 464, 66 S. E. 200, 29 I* R. A. (N. S.) 939. 
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EMPIRE TRUST OO. V. IMPROVED PROPERTY HOLDING CD. OF NEW 

YORK et aL 

(Circuit Court of Appeals, Second Circuit February 15, 1916.) 

Nos. 71, 72. 

1. COÎTSPIBACT <S=322 — JtrDGMENT— PleADINO StrBPLTJSAGB — ALLEGATIONS AB 

TO CONSPIBACT. 

An averment that acts were done In pursuance of a consplracy does 
not change the nature of a civil action, or add anylhlng to Its légal force 
and efiect ; and if the çonspiracy is not made out, the allégation may be 
disregarded as surplusage, and damages recovered against such of the 
défendants as are shown to be guilty of the tort without such agreement. 

[Ed. Note. — For other cases, see Consplracy, Cent Dig. § 24 ; Dec Dig. 

<S=22.] 

2. CONSPIRAOY <g=324 CBIMINAI, PBOSECtTTIOÎÎS ELEMENTS OF OFÏ^NSE. 

In a criminal prosecutlon for consplracy, the unlawful eombination and 
confederacy, rather than the overt acts done in pursuance of it, constl: 
tute the essential élément of the offense. 

[Ed. Note.— For other cases, see Consplracy, Cent Dig. $§ 33, 34; Dec. 
Dig. .®=24. 

For other définitions, see Words and Phrases, First and Second Séries, 
Consî)iracy.] 

3. Appeal and Ebbob ©=1029 — 'Habmless EIbbob — Theobt of Case. 

In an action by the receiver of a corporation against Its dlrectors foi 
an accounting and damages, on the theory that they consplred to sell prop- 
erty to the corporation, which they owned and in whlch they had an in- 
terest, at an excessive priée, It was immaterlal, 1£ true, that the trial 
judge mlscbncelTed the nature of the action, and erroneously took the 
ï)osition that proof of the alleged consplracy was necessary, where the 
court not only found that there was no consplracy, but also found that 
there was no fraud, and no Intent to Inflict a wrong, ar to get an undue or 

4=>For otber cases ses uun* topic ft KBT-NUHBBR in ail K«7-Number«d Dlsests A Indexe» 
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illégal profit, as Us conclusions expressly negatived tiie facts upon wliiclv 
complainant would hâve had to rely to sustain a judgment in liis t'avor 
under a correct understanding of tlie true nature of the action. 

[Ed. Note.^For otlier cases, see Appeal and Error, Cent. Dig. §§ 40;:{5,, 
4f036; Dec. Dig. <S=>1029.] 

4. CoEPORATioNS <&=5.'î17(6)^-Ijiabii,itï of Dieectors — Pebsons Entitled to 

Enforck Liability. 

The gênerai creditors of a corporation hâve as much right as stockhold- 
ers or mortgage bondholders to be proteete<l agalnst the fraud and négli- 
gence of the directors, and hâve a right through a receiver to comiiel the 
directors to make good any loss resulting froni the corporation's ijurchase 
of valueless parcels of real estate, if oceasioned by the fraud or négli- 
gence of the directors. 

[Ed. Xote. — For other cases, see Corjjoratlons, Cent. Dig. §| 1413, 1414; 
Dec. Dig. <g=31T(6).] 

5. Corporations <©=>316(1) — DibectqJis — ;Personal Transactions with Cor- 

poration. 

While, strictly speaklng, the directors of a corporation are not trustées, 
they are the agents of the corporation, and becaiise of this flduciary rela- 
tlonship the dealings of a director in hls own right witli the corporation 
are regarded with great jealousy and subjected to close scrutiny. 

[Ed. Note. — For other cases, see CoriJoratlons, Cent. Dig. §§ 1401, 1402, 
1405,1406,1409; Dec. Dig. <S=>316a).] 

6. Corporations <g=»314(l) — Dieectobs — Personal Transactions with Cor- 

poration. 

The position of directors of a corporation which had only five directors 
was one of great trust, and thelr character as agents dld not permit them 
to exercise their powers against the interests of the corporation, its 
stockholders, or creditors, and they were bound to exercise good faith, 
and not to permit their officiai conduct to be swayed by their private in- 
terest, and they could not dérive any individual advantâge at the expense 
of the corporation and to the Injury of its interests. 

[Ed. Note.-T-For other cases, see Corporations, Cent. Dig. §§ 1393-1395 ; 
Dec. Dig. ®=>314(1).] 

7. Corporations <g=»316(l) — Directors — Personal Transactions with Cor- 

poration. 

A director Is not dlsabled from selling hls own property to hls corpora- 
tion, provided there are enough directors présent who hâve no Personal 
interest in the property, and the sale is open, fair, and honest. 

[Ed. Note.- — For other cases, see Corporations, Cent. Dig. §§ 1401, 1402, 
1405, 1406, 1409; Dec. Dig. <S=316(1).] 

8. Corporations <®=5316(1)^ — Directors- — Personal Transactions with Cor- 

poration. 

If a dlrector's sale of his own property to hls corporation is not open,, 
fair, and honest, the transaction can be set aslde, and the director called 
upon to make good any loSs Inflicted Upon the corporation. 

[l-3d. Note. — For other cases, see Corporations, Cent. Dig. §§ 1401, 1402,. 
1405, 1406, 1409; Dec. Dig. <g=316(l).] 

9. Cokpokatioss ®=>320(11) — Directors — Actions fob Fkaud or Négligence. 

• — sxjfficiency of evidence. 

In an action against directors of a corporation for an accounting and 
damages, évidence held insufflcient to show that the prlce at which real 
estate owned by one of them and other real estate In which others of 
them had a bénéficiai interest was sold to the corporation was grossly 
excessive, or that they acted l^raudulently or negligently, notwithstandlng 
a large différence between' the.lncome which the sellers were obtaining 

<Ss^For other cases see same topic & KEY-NUMBEîi In ail Key-Numbered Dlgests & Indexe» 
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from such property and the interest on bonds of the corporation dellvered 
in paynient for tlie property. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. § 1437 ; Dec. 
Dig. ■&=>320(11).] 

10. COBPORATIONS <S=316(1)— DiKBCTOBS PERSONAL TRANSACTIONS WITH COR- 

PORATION. 

Directors of a corporation, wlien dealing witli themselves, must be 
scrupulous to see that they do not involve tlie corporation in a transac- 
tion unfair or not advantageous to it, and are bound to look ont for the 
interests of the corporation. 

fKd. Note. — For other cases, see Corporations, Cent. Dig. §§ 1401, 1402, 
1405, 1406, 1409; Dec. Dig. <S=316(1).] 

11. Corporations <g=320(ll)— Dikectors— Dealings witii Corporation — 

BUBDEN 01' l'BOOr. 

The burden is on directors of a corporation, dealing wlth themselves, 
to show that the transaction was perfectly fair to the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1437; Dec. 
Dig. <S=320(11).] 

Appeals from the District Court of the United States for the SotJth- 
ern District of New York. 

Suits by Silas W. Howland, as receiver of the Improved Property 
Holding Company of New York, against Henry Corn and others, and 
by the Empire Trust Company, as trustée under a mortgage of the Im- 
proved Property Holding Company of New York, against the Improv- 
ed Property Holding Company of New York and others. From a de- 
cree dismissing the bill of complaint in the first suit, the complainant 
appeals ; and from a decree for the complainant in the second suit the 
défendants the Improved Property Holding Company of New York 
and Silas W. Howland, receiver, appeal. Affirmed. 

The flrst cause Is a suit brought by a receiver against the directors of the 
corporation of whieh he has been appointed receiver, to establish a Personal 
Uability on the part of the défendants for reasons which are hereinafter more 
fuUy stated. The second cause is a suit for the foreclosure of a mortgage 
in which the sanie receiver appeared and answered, settlng up the invalldity 
of certain bonds issued under the mortgage in foreclosure. In the flrst suit 
the receiver allèges as a portion of his cause of action the same facts asserted 
to show invalidity of the bonds in the second and which are relied upon to 
establish a Personal liabllity of the défendants in the first suit. The two ac- 
tions w'ere tried together in the court below and were disposed of In a single 
opinion. 

>Separate decrees were entered — in the flrst suit, on January 11, 1915; in 
the second suit, on August 6, 1914 ; and on Febninry 4, 1915, a suppleniental 
decree was flled. The trial court dismissed the bill of complaint in the first 
SiUit, having found that the directors, the défendants, had been honest in their 
dealings with the curporation. In the second suit the mortgage made by the 
Improved Property Holding Company to the Empire Trust Company as trustée, 
dated May 24, 1909. was adjudged valid, coupon bonds to the face value of 
$1,000,000 were adjudged duly issued, and $223,000 face value of thèse bonds 
were adjudged duly redeemed by payment in cash, and 3>77T,O0O face value 
of the bond.s were adjudged outstanding, légal, and unpaid obligations of the 
Company secured by the mortgage. And the prayers contained in the answer 
of the receiver were denied. An appeal has been takeu in each suit. The 
two cases were argued together in this court. 

The Improved Property Holding Company Is a corporation organized and 
existing under the laws of the state of New York. It was organized to ac- 
qulre and hold improved business properties in the borough of Manhattan, 

$=s>For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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The complainant in the first suit \\as appointed by tVie District Court for tlie 
Soutlieni Uistrict tlie recelver of tlM> liaproved i'rojjerty Holding Company, 
and of ail the property and assets ot tbat œnipany iiot eovered by its niort- 
^-'tiges datfKl June 1, 1900, and May 24, 1909. Tlio (Jouei-al Kealty & Mortgage 
Company is a coriioi-atioii organizAHl and existiiig uiuicr the laws of the state 
of New York, having its prindpal ottice in the oity (*f Xew York. The défend- 
ants in the first suit, with the exception of theGenei'al Kealty & Mortgage 
Company, constituted the board of director.s of the Improved l'roperty Holding 
Company ; Corn being président of the eompany, Bail and Dowling vice-prési- 
dents, aud O'Donohue treasnrer and secretary. 

At ail the times mentioned in the complaint in the first suit. Bail and O'Dono- 
hue are alleged to hâve been offlcers and directors of the General Eealty & Mort- 
gaige Company and are said to hâve controUed its affairs, Iiolding a niajority 
of the stock. Ont of 10,000 shares of the stock lîal). it is alleged, held 4,800 
shares, O'Donohue more than 1,000 shares, and O'Donohue's wife, brother, 
and brother's wife owned In the aggregate o,0(X» shares. It is alleged that 
prior to May 24, 1909, Corn, Bail, O'Donohue and the General Realty & Mort- 
gage Company, through its offieers and directors, entered into a combination 
and conspiracy to cause the Improved Property Holding Company to issue 
and deliver its negotiable 6 per cent, coupon bonds, secured hy à niortgage 
on its property, in the aggregate principal amount of $1,000,000, without re- 
ceiving falr or adéquate considération therefor; to obtain for themselves 
.$555,000 face value of said bonds, without giving any fair or adéquate consid- 
ération therefor, and upon ternis grossly inéquitable, burdensome and uneon- 
scionable as to said Iim>roved Property Holding Company and greatly to the 
advantage of said Corn,' Bail, and O'l>onohue, and said General Realty & Mort- 
gage Company ; to obtain for themselves large sunis as interest on said bonds ; 
to transfer from said General Kealty & Mortgage Company and said Corn to 
the Improved Property Holding Company certain unprofltable and rapidly 
deteriorating parccls of real proi)erty, known as No. 476 Broadway and 
No. .395 Broadway, respectively, in the borough of Manhattan, city of 
New York, and to shift from the General Eealty & Mortgage Gonipany and 
said Corn to the Improved Property Holding Comi)any the burdeus and obli- 
gations Incident to the opération and ownership of said ])roi)erties ; and to 
obtain for themselves large sums of money through the ownership of the bonds 
to be issued; both by selllng or otherwise disposing of some of the bonds, aud 
hy causlng many of tlie bonds to be rede€med at a premium and otherwise. 
Pursuant to the combination and conspiracy and with sucli puiiiose and in- 
tent as aforesaid, the said Corn, Bail, and O'Donoliue, and tlie General Realty 
& Mortgage Company througli its oflicers and dirt-ctors, are said to hâve de- 
vised and consummated the wrongful and illégal scheme and schemes hereln- 
after set fortli. 

It is alleged that pursuant to this illégal conspiracy the défendants caused 
a meeting to be heUl of the directors of the Improved. Property Ilokling Com- 
pany to authorize the exécution of a mortgage dated May 24, 1009, by the 
Improved Property Holding Company to the Empire Tnist Company as trus- 
tée, covering ail the i)i-operty then owned by said Improved Property Holding 
Company, and also to authorize tlie issue, ostensibly for the purpose of se- 
curing capital for the transaction of the business of the Improved Property 
Holding Company and also for other lawful puiposes of its Incorporation, of 
$1,000,000 face value of 6 per cent, coupon bonds of the Improved l'roperty 
Holding Coni])any, secured by said mortgage, aud that tliey further aud in 
llke manner aud with such purpose and intent as aforesaid caused the board 
of directors of the Improved Property Holding C'ompany to authorize and 
direct the purchase hy the Improved Property Holding Company from the 
Gênerai ^;eulty & Mortgage Company and from Henry Corn, respectively, of 
the premises known as No. 395 Broadway and No. 476 Broadway, respective- 
ly, both situated in the borough of Manhattan, city of New York, for .f555,000 
face value of said bonds, $450,000 face value of said bonds to be issued to the 
General Realty & Mortgage Company for premises No. 395 Broadway, sub- 
ject to a mortgage to secure the principal sum of $750,000 and interest, and 
$105,000 face value of said bonds to be issued to Henry Corn for premises 
known as No. 476 Broadway, subject to mortgage to secure principal sums ag- 
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gregatiiig $545,000 and interest. It is alleged that défendants Dowllng and 
Barlow were négligent and remiss in the discliarge of thelr duty as directors 
of the luiproved Property Holding Company and that they failed to exercise 
the degree of care which an ordinarily prudent and diligent man would hâve 
exercise^ under like circumstances in voting for the purchase of premises 395 
and 476 Broadway. 

The varions acts set forth in the complaint are alleged to hâve been wrong- 
ful and illégal, and It is aveiTed were ail parts of and constituted a wrong- 
ful and illégal consplracy and scheœe on the part of the défendants Corn, 
Bail, O'Donohue, and the General Realty & Mortgage Company to dérive 
benefit and profit for theniselves at the expense, regardless of the rights and 
interests, and in violation of the rights and interests, of said Improved Prop- 
erty Holding Company of New York, and in violation of the trust and con- 
fidence reposed in said Corn, Hall, and O'Donohue, as offlcers and directors of 
the Improved Property Holding Company. The défendant General Realty & 
Mortgage Company is alleged to hâve participated in the conspiracy, and 
as the tool and dummy of the défendants Bail and O'Donohue to hâve had no 
independent object and interest, but to hâve been completely subserrlent, at 
ail the times and with respect to ail the acts mentioned, to the said Bull and 
O'Donohue. It is also alleged that each of the défendants becanie liable to 
account for ail moneys and proijerty received by him çtr it by reason of the 
unlawful acts complained of, and that ail of the défendants became Jointly 
and severally accountable and liable to pay to the complainant as receiver of 
the Improved Property Holding Company full compensation for ail loss and 
damages incurred by the Improved Property Holding Company and its cred- 
itors, by reason of the wrougful and illégal acts charged. 

The complainant asks that it l>e adjudged that none of the $555,000 face 
value of the bonds, and none of the interest coupons thereto appertaining, 
issued for the acquisition of the premises No. 395 Broadway and No. 476 
Broadway, are valid or enforceable obligations of the Improved Property 
Holding Company, or entltled to any part of the security of the lien of Its 
mortgage dated May 24, 1909, except such of said bonds and coupons as bave 
come into the liands of purchasers for a valnable considération without no- 
tice, ïhe complainant also asks that the défendants be compelled to account 
before a master and that each of them be decreed to pay to complainant ail 
moneys paid to them by the Improved Property Holding Company as interest 
upon any of said $555,000 face value of the bonds alleged to hâve been wrong- 
fully and illegally issued, and of ail moneys paid to them for the rédemption 
of any of the bonds, and of ail moneys and property received by them, or 
any of them, in return for the transfer, hypothecation or other disposition by 
them, or any of them, of any of the bonds. Damages and an injunetion are 
also asked. 

The défendants deny varlous material all^ations of the complaint and 
ask a decree establishlng the validity of the bonds, $555,000 face value, issued 
by the Improved Property Holding Company to Corn and the General Realty 
& Mortgage Company. 

William M. Chadbourne, of New York City (Henry L. Stimson, 
William M. Chadbourne, and Minturn De S. Verdi, ail of New York 
City, of counsel), for appellant receiver. 

Rosenthal & Heermance, of New York City (Clayton J. Heermance, 
of New York City, of counsel), for appellee Corn. 

Guy Van Amringe, of New York City (George E. Hargrave, of 
New York City, of counsel), for appellee Barlow. 

Lyttleton Fox, of New York City, for appellees Bail and others. 

Roger Poster, of New York City, for appellee Dowling. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The re- 
ceiver of an insolvent corporation sues to recover for the injury he 



40 232 PKDKRAL REPORTER 

clainis the défendants inflicted upon the Improved Property Holding 
Company of New York, hereinaf ter .called the company, by their 
f raudulent and négligent conduct while acting as directors thereof . 
This is the first of the two suits and will be the first considered. The 
second suit is substantially between the same parties and substantially 
raises the same issues, so that the conclusion reached in the first suit 
will enable.us readily to dispose of the questions involved in the sec- 
ond; 

In tire first suit the bill was dismissed because the court below did 
not belieye that any conspiracy to def raud the company had been. enter- 
ed into by those of the défendants who were alleged to hâve conspired 
to bring about the unlawful resuit, and also because the court did not 
belieye that défendants Dowling and Barlow (who were not charged 
with conspiracy or fraud) had not been guilty of a failure toi exercise 
that reasonable degree of care which as directors of the company they 
were bound to give in the discharge of their duties. 

The counsel for appellant argued in this court that the court below 
had misapprehended the nature of the suit and mistakenly assumed 
that conspiracy meant the same in civil suits as in the criminal law, and 
that this misconception of the District Judge as to the nature of the 
action pervaded his whole opinion. This error, it was said, went to the 
very root of the décision, and it was claimed that the court did not 
recognize the fact that the suit was based, not upon a conspiracy, but 
upon the action of the directors in selling to the company, upon terms 
unfair to it, properties in which they were personally interested. It is 
true the court below said : 

"It cannot be too stroiigly inslsted that this bi!l as against tliese défendants 
couiits only upon a conspiracy." 

It was also said : 

"Taking the whole bill, It is impossible to say tliat Ita prayers can prevall 
against the défendants other than Dowling and Barlow, unless a conspiracy 
be shown." 

[1,2] There can be no qtiestion, we take it, but that an averment 
that acts were donc in pursuance of a conspiracy does not change the 
nature of the civil action or add anything to its légal force and efirect. 
In a criminal prosecution for conspiracy the unlawful combination and 
confederacy constitute the essential élément of the ofi^ense rather than 
the ovei^t acts done in pursuance of it. But that doctrine does not ap- 
ply to civil suits for actionable torts. Green v. Davies, 182 N. Y. 499, 
503, 75 N. E. 536, 3 Ann. Cas. 310. In the civil action, if the conspir- 
acy is not made out, the allégation may be disregarded as surplusage. 
Perry v. Hayes, 215 Mass. 296, 102 N. E. 318. The rule is correctly 
stated in 8 Cyc. 647: 

"If a plaintiff fail in the proof of a conspiracy or concerted design, he may 
yet recover damages against sucli of the défendants as are shown to be guilty 
of the tort without such agreement. The charge of conspiracy, where unsup- 
ported by évidence, will he considered mère surplusage, not uec-essary to be 
proved to support the action." 

[3] If the court below misconceived the action, the opinion rendered 
distinctly makes it évident that, if it had apprehended the true nature 
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of the action, the décision would hâve been exactly the same as that 
which it in f act rendered ; for the conchisions which the court feached 
expressly negatived the facts upon which the complainant would hâve 
had to rely to sustain a judgment in his favor under a correct under- 
standing of the true nature of the action. The court below not only 
found that there was no conspiracy, but it found that there was no 
fraud, no intent to inflict a wrong, or to get an undue or an illégal 
profit. The court was convinced that the défendants honestly believed 
that the properties involved were worth the values which justified them 
in the action taken. The court also found that they exercised as di- 
rectors the degree of care and caution which the law required. In 
view of thèse respective findings it is altogether beside the case to 
claim that the District Judge fell into an error which affected the judg- 
ment to the appellant's préjudice. 

This brings us to a more particular considération of the facts as we 
find them upon the record. The company over which the receiver was 
appointed is a hopelessly insolvent concern. It was organized in 1906 
to acquire and hold improved business properties in the borough of 
Manhattan in the city of New York and to collect the rents therefrom. 
The défendants, Corn, Bail, Dowling, O'Donohue, and Barlow con- 
.stituted its board of directors. Corn was made président. The com- 
pany, immediately upon its organization, acquired from Corn nine 
leaseholds of office and loft buildings. Thèse on June 1, 1906, it mort- 
gaged to the Colonial Trust Company as trustée to secure an issue of 
$1,000,000. This mortgage is known as the "A" mortgage. Ail of 
thèse bonds were issued between June 1, 1906, and January 1, 1908. 
The amount of thèse bonds still outstanding is stated to be $637,000, 
the remainder of the issue having been redeemed. The company sub- 
sequeritly acquired four additional leaseholds. The thirteen leaseholds 
thus held were carried on the bocks of the company on May 1, 1909^ 
at a total valuation of $3,582,232.55, subject to underlying mortgages 
aggregating $1,080,000 and to the "A" bonds, of which $910,000 were 
then outstanding. The directors believed that there was a considérable 
equity in the "A" leaseholds over the "A" mortgage. The "A" lease- 
holds, acquired from Corn, were prospérons and were operated by 
him under a contràct with the Holding Company whereby he agreed 
to turn over to the latter a net sum therefrom of $250,0(X). 

On May 26, 1909, the directors held a board meeting and adopted 
two resolutions. The first related to the purchase of the property 
known as 395 Broadway, in the borough of Manhattan and it reads 
as follows : 

"Resolved, that this company purchase the premises No. 395 Broadway from 
General Realty & Mortgage Company, subject to an existing mortgage ôf 
$350,000 and Interest for $450,000, payable in its proposed new issue of bonds, 
and that in addition thereto it sell to General Realty & Mortgage Company 
$300,000, par value, of sald issue of bonds, at 80 per cent, of the face value 
of whiçli $250,000 par value shall be purchased as soon as the intérim cer- 
tiflcatas therefor are ready for delivery, and the balance on or before August 
1, 1909." 

The second related to the purchase of the property known as; 47,6' 
Broadway, also in the borough of Manhattan, and it reads as follows:. 
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"Resolved, that tlils company purchase the premises known as No. 474-476 
Broadway, from Henry Corn, subject to $545,000 of mortgage and interest 
thereon for tlie sum of $105,000 payable in sald bonds, and that Henry Corn 
be ofCered the option of purchaslng $100,000 additional of sald bonds at 80 per 
cent, of the face value, withln one year, unless the company reqiilre the nion- 
ey sooner. In whleh case it may require Henry Corn to exercise the option on 
30 days' notice." 

On thèse two résolutions thèse suits are based. At the meeting at 
which the above resoUitions were adopted it was also voted to author- 
ize the exécution of a mortgage dated May 24, 1909, and known as the 
"B" mortgage. Tliis mortgage was given to secure the, payment of 
bonds to the amount of $1,000,000, dated June 1, 1909, and payable 
June 1, 1924, and bearing interest at the rate of 6 per cent. The mort- 
gage ran to the Empire Trust Company as trustée. And at the same 
meeting the board authorized the sale to the General Realty & Mort- 
gage Company of $3œ),000 face value of "B" bonds at 80. 

The theory of the bill of complaint is that the défendants Corn, 
Bail, and O'Donohue and the General Realty & Mortgage Company en- 
tered into a combination and conspiracy to defraud the company and 
to unload on the latter certain real estate alleged to hâve been unprofît- 
able and rapidly deteriorating property; that the General Realty & 
Mortgage Company owned No. 395 Broadway, and that Bal! and 
O'Donohue owned the majority of the stock of the company and con- 
troUed its afïairs ; that No. 395 Broadway produced in 1909 a net in- 
come of only $11,757.47, with no allowance for dépréciation; that in 
exchanging it for $450,000 face value of "B" bonds the General Real- 
ty & Mortgage Company (which was Bail and O'Donohue) ohtained 
an annual interest charge of 6 per cent, on that amount, or $27,000; 
that the défendant Corn owned No. 476 Broadway, and that it was pro- 
ducing a net income of about $2,326.68 a year ; that in exchanging it 
for $105,000 of the bonds bearing 6 per cent, interest Corn obtained 
$6,300 a year. The bill charges that the loss suffered by the company 
by the taking over of thèse two properties is in excess of $300,000. 
At the time thèse properties were purchased the board of directors con- 
sistèd of five persons, and Corn, Bail, and O'Donohue were three of 
the fiye and voted for the resolutions, and in doing so sold their own 
property tO the company at grossly excessive priées, to their own great 
private advantage and with disastrous results to the corporation. 

The theory of the complaint as respects the other two défendants, 
Dowling and Barlow, is materially différent. They also were présent 
at the meeting of the board of directors when thèse two properties 
were purchased by the company and they voted in favor of that action. 
It is not, however, claimed that either of the two was guilty of any 
fraud, or was engaged in or cognizant of any alleged conspiracy, or 
that their personal interests were adverse to or in conflict with those of 
the corporation of which they were directors, or that they were at- 
temptihg to dérive an individual benefit at the expense of their cor- 
poration. The charge against them is that they were négligent in the 
discharge of their duties as directors, that they voted to take over 
those properties without ascertaining the assessed value of the prop- 
erties for the purpose of taxation, and that they failed to obtain an in- 
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dépendent appraisal of each of them, and also failed to ascertain the 
net income of each for the period preceding the date of the résolution 
for their purchase. 

[4] The acts of which the receiver complains hâve never been com- 
plained of by any of the stockholders of the insolvent company ; nei- 
ther hâve any of the bondholders complained, although the wrongs, if 
wrongs they were, were committed in May, 1909. The only com- 
plaint ever made is that made by the receiver representing the gênerai 
creditors. The gênerai creditors, however, hâve as mvich right as the 
stockholders or the bondholders to be protected against the f raud and 
négligence of the directors, and they hâve a right through the receiver 
to compel the directors to make good any loss which resulted from 
the purchase by the company of valueless parcels of real estate, if it 
appears that the loss was occasioned either by the fraud or the négli- 
gence of the défendants. 

[5] In Koehler v. Black River Falls Iron Co., 2 Black, 715, 721, 17 
L. Ed. 339 (1862), the Suprême Court of the United States laid down 
the principle that the directors of a corporation are trustées for the 
stockholders, and that if they secure to thçmselves advantages which 
are not common to ail the stockholders they are guilty of a breach of 
trust which the courts of equity will remedy. While strictly speaking 
the directors are not trustées, not being clothed with légal title to the 
property which is vested in the corporation, they are the agents of the 
corporation, and because of that fiduciary relationship the dealings of 
a director in his own right with the corporation are regarded with 
great jealousy and subjected to close scrutiny. In Twin-Lick Oil Co. 
V. Marbury, 91 U. S. 587, 590, 23 L. Ed. 328 (1875), the Suprême 
Court, speaking through Mr. Justice Miller and referring to the neces- 
sity in ail such cases of candor and f air dealing, says : 

"If he shouW be a sole director, or one of a smaller number vested with cer- 
tain powers, tliis obligation would be still stronger, and his acts subject to 
more severe scrutiny, and their validity determined by njore rigid prlneiples 
of morality and freedoio from motives of selfishness." 

[6] In the case at bar, with a board of directors limited to five, the 
position which the défendants held was one of great trust. They were 
clothed with power to manage the affairs of the corporation for the 
benefit of its stockholders and creditors. Their character as agents 
did not perniit them to exercise their powers as directors against the 
interests of the corporation, its stockholders, or its creditors. In corn- 
mon with ail directors, the défendants were bound to exercise good 
f aith, and not to permit their officiai conduct to be swayed by their pri- 
vate interest. They could not dérive any individual advantage at the 
expense of the corporation and to the injury of its interests. 

[7, 8] The défendant Corn was the owner of No. 476 Broadway, 
and sold it to the Holding Company, although he was one of its di- 
rectors. The General Realty Company was the owner çf No. 395 
Broadway, and sold it to the Holding Company, although two of the 
directors of the latter, défendants Bail and O'Donohue, were large 
stockholders in the General Realty Company. O'Donohue was a di- 
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rector of tlie latter company, and he and his family owned a little less 
than a half of its capital stoclc at the time of this sale ; and Bail testified 
that he owned nearly half of the stock of the sanie company. Bail 
and O'Donohue were selling a property which they in part beneficially 
owned, and Corn was selling a property which he legally owned, to a 
corporation of which they were directors. Whether they had the right 
to do what they did dépends on the circumstances of the case. A di- 
rector is not disabled from selling his own property to his corporation, 
provided there are enough directors présent who hâve no personal in- 
terest in the property and the sale is open, fair, and honest. See 
Broughton v. Jones, 120 Mich. 462, 79 N. W. 691. If it is not open, 
fair, and honest, the transaction can be set aside, and a director can 
be called upon to make good a loss inflicted upon the corporation by 
his breach of trust. There was in the case at bar, however, no con- 
cealment as to the real ownership of either of thèse properties. And 
we hâve not found any fraudulent conduct on the part of Corn, Bail, 
or O'Donohue, in respect to the sale. Bail testified that the resuit of 
the transaction, the sale of thèse properties to the company, was a very 
serious loss to himself ; that his individual loss was in excess of $100,- 
000, O'Donohue testified that the transaction had been a very heavy 
loss to him ; and Corn testified that the transaction cost him about 
$600,000. 

[9] We think upon the record that the complainant has failed to 
establish the f act which he alleged that the défendants sold their prop- 
erties to the company at what could be regarded at the time as grossly 
excessive priées. Upon this question it is necessary to rèfer to the tes- 
timony of the experts, although we do not deem it necessary to con- 
sider their testimony at any great length. There were six of thèse wit- 
nesses, and one of them, Coleman, testified that he had bought and sold 
for his own account more real estate in the city of New York than any 
other private individual that he knew of, and mortgage loans running 
up into hUndreds of millions of dollars had been made on his appraisals. 
He had been for years gênerai appraiser for the Mutual and Equitable 
Life Insurance Companies, as well as real estate examiner for the state 
superintendent of Insurance, and appraiser at large for the city of New 
York. It is quite unlikely that the opinion of any one else as to the 
value of the properties sold to the company could be more valuable, or 
that he would express upon the witness stand anything but his mature, 
deliberàte, and honest opinion. This witness testified that on May 16, 
1909, the date thèse properties were taken pver by the company, he 
valued l^o. 395 Broadway as worth $1,11,3,000, and No. 476 Broadway 
at from $600,000 to $610,000. The valuation which the défendants 
had pvit upon the properties at the time of the transfer were for No. 
395 Broadway $1,110,000, and for No. 476 Broadway $629,000. An- 
other ofthe experts had placed an estimate of $1,200,000 upon one of 
the properties, and $650,000 upon the other. Another estimated one 
at $1,138,745, and the other at $636,625. It is (rue that the experts 
for the complainant place a much lower estimate upon the properties ; 
but we see no reason why their opinions should be preferred over the 
opinions of the experts called by the défendants, and who had had a 
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wider expérience, and whose fairness and impartiality we see no rea- 
:son to suspect. 

In this connection the fact is not to be overlooked that the Equitable 
Life Insurance Company had loaned on Nd. 395 Broadway the sum of 
$750,000, and had in 1906 renevved the loan for five years at 4 per cent. 
The Mutual Life Insurance Company had loaned $420,000 on No. 
476 Broadway. Thèse companies were as a matter of law permitted 
to loan up to and not exceeding two-thirds of the values of the prop- 
erties upon which they loaned. If we assume that thèse mortgages 
were as large as the lenders could legally make them, the properties 
must, in the opinion of the Insurance companies, hâve been worth at 
least $1,125,000 and $630,000 at the time the loans were made. The 
panic of 1907 led to a fall in the value of real estate, and thèse com- 
panies might not hâve loaned in 1909 the same amount on thèse prop- 
erties they had loaned a few years befofe. But whether they would 
or not is not disclosed by the record. 

In this connection it is observed that in 1902 when the General Réal- 
ty & Mortgage Company acquired No. 395 Broadway, it paid for it 
$1,200,000, by taking it subject to a mortgage of $850,000, paying 
$250,000 in cash, and trading in the equity of the property No. 598 
Broadway at a valuation of $100,000. 

The complainant's counsel has laid great stress in the argument in 
this court upon the fact that according to the figures produced by the 
defendant's accountant the net income from No. 395 Broadway for 
the year ending January 31, 1909, after paying interest on the mort- 
gage on the property, was only $11,757.47, and for the six years frorti 
January 31, 1903, to January 31, 1909, the average yearly income was 
$15,959.75. The average yearly income during the same period, côm- 
puted from the tables of the accountant called by the complainânt, was 
$13,145.75. The total rent roU for the year 1909 from that property 
was $84,330. The gross annual rentals from No. 476 Broadway Were 
between $45,000 and $46,000 in 1909, and complainânt asserts that the 
yearly net income was $2,326.68. The argument then is that there 
must hâve been f raud in this transaction because the company gave its 
bonds in exchange for No. 395 Broadway, the interest charge on the 
bonds being $27,000 per annum, while the net income the property re- 
turned was less than $12,000 for the year 1909; and that the company 
in like manner gave its bonds for No. 476 Broadway, obligating itself 
to pay an interest charge of $6,300 per annum, while thç net income 
the property returned was something less than $2,400. We concède 
the force of the argument, although we do not accept it as conclusive. 
The testimony of the experts shows that it is not conclusive, and that 
the relation between the income of thèse properties and the interest 
on the bonds given in exchange for them is not décisive of the ques- 
tion of the real value of the properties, or of the good faith of the par- 
ties to tlie transaction. , 

The sale by Corn of No. 476 Broadway was not the only sale maide by 
him to the company. Indeed, that company had been organized to take 
over his holdings. The nine leaseholds already mentioned, and which 
the "A" mortgages covered, originally belongedto Corn and were sold 
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by, him to the company. He orig-inally owned ail the stock of tlie coi)i- 
pany, although subsequently dividing some portion of it among the 
other directors and bond purchasers. There is no allégation that there 
was anything irregular or fraudulent in the conduct of Corn as to the 
sale of the "A",leaseholds. It appears that shortly after the incorpora- 
tion of the company, in 1906 there was an issue of what is known as 
the "A" bonds, amounting to $1,000,000, to which référence has al- 
ready been made. In 1909 funds were needed to pay off $100,000 of 
thèse bonds, which matured on June Ist of that year, and money was 
also needed in the construction of the buildings being erected on cer- 
tain properties of the company. This bond issue was authorized to 
provide the necessary funds, and it was agreed to take over No. 395 
and No. 476 Broadway, as the fee of thèse properties could be obtain- 
ed and Mr. O'Donohue was not willing to go ahead and invest in bonds 
secured only by leaseholds.. Mr. O'Donohue was not then in the com- 
pany, but had expressed a willingness to go in if some fee properties 
were acquired ; and upon its being agreed that such properties should 
be acquired he became a director and took a large issue of the bonds. 
On becoming a director he voted with the other directors for the issue 
of the "B" bonds and the purchase of the fee properties complained 
of in this suit. As he had agreed to take a large amount of the bonds, 
he became a director, so that he could look after bis interests and "see 
how things were going to go." :The fee properties then purchased 
we e the only: fee properties the company possessed. 

At the time thèse transactions , occurred Corn was known as about 
the most successful real estate operator in New York City. At the 
same time Dowling had the réputation of being one of the best inf orm+ 
ed real estate men in the city. Bail had a similar réputation. Dowl- 
ing testifîed that: 

Bail did the largest bvislness In loft buildings, In blg deals, of any man In 
New York City; "lie did more, sold more, and represented more purchasers 
than any other man" he knew, and he considered him "the best posted real 
estate broker in New York City on Broadway and the loft district." 

He also testified that Bail was a man of the highest Personal habits 
and character. He testified that: 

He thoirght "Corri was the best man on that class of propefty, of loft build- 
ings, In the dry goods district; he bullt more of them, and had sold more of 
them, and had rented more of them, aud knew more about renting conditions, 
tlian any other man in New York City. I went in and put my money in this 
company on the strength of his ability to rent those properties, as well as hls 
ablUty to build them and hnndle them." 

He stated that he had known O'Donohue for a great many years 
and that his réputation was first class, 

Corn's testimony as to his own opinion concerning those transac- 
tions was as f ollows : 

"Q. Was there any doubt in your mind, at the time of the transfer of 395 
and 476 Broadway, ttot the amount at which the company took thèse prop- 
erties in was a fair yaliiation for the properties? A. No, sir. Q. Pld you 
baye any reàsbn tp believe that there was anything the matter with thèse 
properties, or tbe neighborhood in which they were located? A. Absolutely 
not Q. Did you hâve any notice oi any so-called exodus or migration? A. 



HOWLAND T. COEN 47 

Never. To the contrary, we had a lease made In 1909, whlch your books wlll 
show expired in the beginning of 1910, for that store in the basement, whlch 
was then leased for $9,000, and a new lease was made at an advanee o( $1,000 
a year ; $10,000. Q. Where was that? A. 474-476 Broadway. Q. When was 
that made? A. 1909, to take effect in 1910, and thereafter for flve years. Q. 
Was that after the transfer of the properties to the company? A. Yes, sir. 
Q. At the time of the transfer of the properties to the company, was the build- 
ing fuUy occupied? A. Absolutely complète; full tehancy. Q. Hâve you ever 
had vacaneies there? A, Never had a vacancy there. Q. Can you tell us 
about what the net return was from the rents in that building? A. I thlnk 
they were, as near as I can remember, somewhere between $45,000 gross and 
$46,000 per annum. Q. What were the net returns? A. About $7,000 to $8,- 
000 a year ; somewhere in between $7,000 and $8,000 a year net." 

He was also asked : 

"Q. At the tlme that you made this transfer to the company, Mr. Com, did 
you consider that you were defrauding the company? A. It eost me about 
$600,000. Q. Is your answer 'No'? A. No. Q. At the tlme of this transfer 
did you conspire wlth any one to take any benefit from the Improved Property 
Holding Company? A. No, sir. Q. At the time of this transfer, Mr. Corn, 
did .vou hâve any intention of defrauding the Improved Property Holding Com- 
pany, or any one? A. No." 

Corn was asked whether he thought the building at No. 395 Broad- 
way was a proper improvement for the neighborhood and answered 
in the affirmative: 

"I thlnk," he said, "that it is the flnest structure to-day on Broadway, from 
Fourteenth street south to this building." 

And at that time Corn bought some 1,500 or 1,600 additional shares 
of the stock of the company, paying $65,000 in cash for them, which 
brought his holdings of the stock of the company to nearly 9,000 
shares. His faith in the "B" bond issue is shown by the fact that he 
exchanged at that time $100,000 "A" bonds for "B" bonds, although 
the "A" bonds were selling in the opcn market for 108, and at the time 
of this trial he still held every one of his bonds. 

Barlow testified that he relied in part on what Com, Dowling, and 
Bail told him. He relied particularly upon the judgment of Dowling, 
believing him to be a disinterested party. Barlow had personal knowl- 
edge of the construction of the building at No. 395 Broadway and after 
he knew that the purchase of that property was contemplated he made 
a spécial visit to the building to acquaint himself more fully as to its 
character. He made a like inspection of the property at No. 476 
Broadway. His testimony shows that he believed at the time he voted 
for the resolutions of purchase that the buildings would within a rea- 
sonable time earn enough rentals to carry the charges ; and it appears 
that before voting for the purchase he inquired as to the rentals that 
were being paid at that time. The idea was in his mind, as it was in 
the mind of the others, that No. 395 Broadway could be used as an of- 
fice building, and that, so used, it would produce higher rentals than it 
was then bringing in. He thought it could be converted into an office 
building and that this would greatly raise the square foot rental. 

Dowling has very extensive real estate holdings in the borough of 
Manhattan and has acted in numerous proceedings as an appraiser. 
He was familiar with No. 395 Broadway before it was proposed to 
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purçliase it. He testified that he thought it one of the best-looking and 
best-built stQre and loft buildings he had ever seen, and believed it at 
the time to be worth somewhere from $1,125,000 to $1,150,000. He 
was thoroUghly familiar with the property at No. 476 Broadway and 
thought it worth, ail the company paid for it. 

Bail was interested in the, company from its inception. He testified 
he believed the valuations at which No. 395 and No. 476 Broadway 
were taken over were very f air valuations, and that at the several 
meetings of the board that were held to consider the ptirchase of the 
properties the value to be placed upon them had been the subject of 
discussion, and that at the time of the purchase he knew of the ap- 
praisement of $1,155,000 placed by Coleman on No. 395 Broadway. 
He was asked if he ever had any idea of defrauding anybody, and re- 
plied he had not. As he was a director in both the company and the 
General Realty & Mortgage Company, he felt that he had spécial re- 
sponsibilities resting on him. He testified that he had not expected at 
that time that there was going to be any dropping ofï of values on low- 
er Broadway in the neighborhood of thèse properties. 

O'Donohue testified that he believed the price of $1,110,000 for 
which No. 395 Broadway was to be taken over by the company was a 
fair valuation, and that he had taken steps at the time to inform him- 
self respecting the matter, and that he had gone toi Coleman, regarded 
by him as the best-qualified real estate expert in New York, and asked 
him to appraise the property personally for him, and that he was to a 
very large extent influencée! by his appraisement of it at $1,155,000. 
He also testified, as respects No. 476 Broadway, he was influenced by 
the opinion entertained by Corn and Dowling as to its value. He 
thought the taking over of thèse properties was as fair and honest an 
arrangement as could be made, and that lie had no idea that by enter- 
ing into it he would be taking advantage of any of the stockholders. 

The testimony also shows that the défendants believed the price at 
which the bonds were taken over was a very good price for the com- 
pany. They were taken over at 80, and the company had been trying' 
to sell them for that in the market, but without success. 

We hâve read the voluminous record with care, and we are unable 
to discover that thèse défendants hâve acted fraudulently or negligent- 
ly. Throughout they appear to^ us to hâve acted in thèse varions trans- 
actions in good faith and with honest intentions. The fact that they 
were mistaken in some of their judgments and that losses resulted to 
the company from such mistaken judgment, does not, under the cir- 
cumstances disclosed in the record, entitle the trustée to maintain this 
suit. 

[10, 11] The rule is of course well established that directors of a 
corporation, when dealing with themselves, must be scrupulous to see 
that they do not involve the corporation in a transaction which is un- 
fair or disadvantageous to it. They are certainly bound to look out for 
the interests of the corporation, and the burden is on them to show 
that the trahsaction was perf ectly fair. In this case we think thèse dé- 
fendants hâve sustained the burden which the law imposes upon them. 
In what they did they were not seeking to secure to themselves as in- 
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dividuals undue advantages at the expense of this company. If they 
had sought such private advantages, it would be the duty of this court 
to see that they made good the in jury which they had caused. 

This brings us to a considération of the second suit. That was 
brought by the Empire Trust Company, as trustée under the mortgage 
made by the company (Improved Property Holding Company) on May 
24, 1909, to which référence has already been made in this opinion. 
The receiver of the company, the mortgagor, appeared and answered, 
setting up the invahdity of certain of the bonds issued under the mort- 
gage. The receiver rehes upon the same facts to show the invahdity 
of the bonds that he reHed upon in the first suit to shoiw the personal 
liabihty on the part of the défendants in that suit. For reasons al- 
ready stated, and which caused the receiver's failure to recover from 
the défendants in the first suit, his attempt to establish in the second 
suit the invahdity of certain of the bonds must also fail. 

The decrees in both cases are affirmed. 



UNITED THACKER COAL CO. v. RED JACKET, JR., COAT> CO. et al.* 

(Circuit Court of Appeals, Fourth Circuit. Marcli 4, 1916.) 

No. 140.3. 

1. BOUNDARIES iS=>l^ — DlSPtTTED BoUNDABIES LOCATION — OONFLICTING CALLS. 

It Is the duty of the court in case of couflietlng ealls to reconcile theni, 
if possible, to establish the true location of the lands in controversy ; 
and where the lands were granted by the state as containlng a specified 
numher of acres, the intention of the state to coiivey such acreage should 
be considered. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dig. § 1 ; Dec. Dlg. 
©=>!.] 

2. Boundaries (©=33(.3) — Monuments — Courses and Distances. 

A call for a monument will eontrol a call for courses and distances. 
[Ed. Note. — For other cases, see Boundaries, Cent. Dig. §§ 6-19; Dec. 
Dig. <@=>.3(3).] 

3. Boundaries <©=>37(2) — Disputed Boundaries — Actions — Evidence. 

lu a disputed boundary case, évidence held insufficient to show that a 
call for a survey of land belonging to a third person was a call for a 
monument, which would c-ontrol the courses and distances and give de- 
fendants lands afterwards patented to coniplainant. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dig. §§ 186-189 ; 
Dec. Dig. <©=>,37(2).] 

4. Boundaries i®=59 — Disputed Boundaries — Acreage. 

Where the calls for grants of land were confused, the acreage Is an 
important factor. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dig. §§ 77-89 ; Dec. 
Dig. <S=>9.] 

5. Deeds <&=>90 — Public Lands <g=3lS6 — Construction — Grants. 

While a grant in case of individuals will be construed against the 
grantor, the rule is othervvise as regards a grant by tlie state. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 234-237, 247, 248; 
Dec. Dig. <g=>90; Public Lands, Cent. Dig. § 599; Dec. Dig. ig=>186.] 

@=>For other cases see same topic & KBY-NUMBER in al] Key-Numbered Dlgests & Indexes 
232 F. — 4 •Rehearlng denied May 9, 1916. 
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6. BOUNDAKIES <S=>47(l)-^DlSPUTED BOUNDARIES — WaKîîING OF DISPUTE. 

That défendants, before plalntlffs purchased the lands in contro- 
versy, warned them that they claimed an overlap on such lands, will 
not defeat eomplainants' rights, or entitle défendants to their construc- 
tion of the conveyances, the boundarles belng in dispute. 

[Ed. Note. — For otlier cases, see Boundarles, Cent. Dig. § 22T; 

Dec. Dig. <S=»47(]).] 

Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Bill by the United Thacker Coal Company, a corporation, against the 
Red Jacket, Jr., Coal Company, a corporation, and others. From de- 
cree for défendants, complainant appeals. Reversed and rëmanded, 
with directions. 

Thls is an appeal from a decree of the District Court of the United States 
for the Southern District of West Virginia, entered on the 6th day of Febru- 
ary, 1915, in a suit in e<iuity in which the United Thaclîer Coal Company, a 
corporation, was complainant, and the Red Jacket, Jr., Coal Company, a 
corporation, and Richard Torpin, George Wharton l'epper, and Richard H. 
Harte were défendants. The appellant will hereinafter be referred to as 
complainant, and the appellees as défendants, such being the respective posi- 
tions occupied by the parties in the court below. 

The complainant, being in the actual possession of the tract of land which it 
clainLs, filed its blll to quiet its title against the claims of the trustées and 
their lessee, the Red Jacket, Jr., Coal Company, to any part of the tract. 
The bill avers that it is seised in fee simple and in the actual possession of the 
land in question. It states the grant of the same to the plaintifE by the state 
of West Virginia ; avers that the trustées are claiming to own in fee simple 
a large part of said tract, containing by estimation about 250 acres ; states 
that the claim of the trustées is derived under the grant of 440% acres to 
J. D. Sargeant, and that they claim said tract interloeks with said 382%-acre 
tract ; sets out the said mining lease of January 1, 1909, from the trustées to 
the Red Jacket, Jr., Coal Company, and avers said lessee claims the rlght un- 
der &aid lease to enter upon and mine the coal in said interlock ; states that 
the trustées caused to be made what they claim to be a survey of said 
440%-acre tract in such manner as to embrace about 250 acres of said 382%- 
acre tract, and caused to be marked the Unes of such purported survey by 
painting trees along the same ; avers that there is in f act no Interlock between 
said 440% acres and said 382i^-acre tract; avers that the claims made by the 
flefendants of the existence of said interlock, their survey of such an interlock 
by painting the trees on the ground, and their claim of tltle by the exécution 
of said mining lease hâve cast a cloud upon the title of the plaintifE ; and 
avers that said land is valuable alone for its coal and timber. The prayer of 
the bill is that the plalntiff be decreed to hâve title to its said tract of 382^4 
acres and be quieted in the possession thereof. 

The trustées and the Red Jacket, Jr., Coal Company unlted in the answer 
filed to the bill. In paragraph 5 of the answer a motion is made to dismiss 
the bill for want of jurisdiction, and in paragraph 6 an alternative motion was 
made to transfer the cause to the law slde of the court, if the motion to dis- 
miss should be overruled. The défendants flled their joint and several an- 
swer, whereln they admitted the pendency of the suit of the state of West 
Virginia against the unknown heirs of John Green et al., the decree of sale 
therein on the 23d day of February, 1912, the sale thereunder and the pur- 
chase of the land in question by the complainant, the confirmation thereof by 
decree of Àpril 20, 1912, and the conveyance pursuant thereto by S. B. Robert- 
son, commlssioner, to the complainant, but denied that the state of West 
Virginia had any authorlty, power, or jurisdiction to sell said land so claim- 
ed by the complainant, because she had at a former date and in a like proceed- 

$=3For other casas see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Ing parted with ail lier right, title, and interest therein to one J. D. Sargeant, 
from and thiougli wliom the trustée défendants had acquired title thereto, and 
were still the owners thereof. 

The owner alleged that on the 3d day of July, 1888, in a certain proceeding 
then pending in the circuit court of Logan county (of which Mingo county 
was then a part), having for its object the sale of certain lands for the benefit 
of the school fund, a decree was entered directing the commissioner of school 
lands to sell a tract of 440% acres of land situate on Mate and Pigeon creeks ; 
that, pursuant to said decree of sale, one L. D. Chambers, then the commis- 
sioner of school lands for Logan county, on the 2d of October, 1888, sold said 
land, and J. D. Sargeant became the piirchaser thereof; that afterwards — 
that Is to say, on the 3d day of October, 1888 — a decree was entered in said 
cause confirming the sale so made to J. D. Sargeant, and directing the com- 
missioner of school lands to exécute to Sargeant a deed therefor by metes and 
bounds, conveying ail the rlght, title, and interest of the state In and to said 
tract of land; that subsequently, and pursuant to said decree of confirma- 
tion, the sàid L. D. Ohambers, commissioner of school lands as aforesaid, did, 
on the 5th day of October, 1888, grant said land by metes and bounds unto 
the said J. D. Sargeant by deed regularly executed, dellvered, and recorded, 
and that the said Sargeant subsequently conveyed said land to Richard Tor- 
pin et al., trustées, which said trustées, by subséquent conveyances, transfer- 
red to the présent trustées, who are now vested with the title to said land and 
are the owners thereof ; and that they were the owners of said land at the 
time of the decree of sale entered on the 23d day of February, 1912, in the 
suit of the state of West Virginia against the unknown heirs of John Green et 
al., as well as on the 20th day of April, 1912, when the decree of confirmation 
was entered in said suit, and also upon the 2d day of May, 1912, when S. B. 
Robertson, commissioner of school lands, conveyed said 382%-acre trac-t unto 
the plalntifC. 

The owner further alleged that the complainant, the United Thacker Coal 
Company, which purchased under the decree of February 23, 1912, its agent 
and attomey, Edward C. Lyon, the spécial commissioner maklng the sale, and 
the commissioner of school lands, S. B. Robertson, who conveyed the same 
unto the complainant, one and ail knew that the state of West Virginia had 
theretofore sold said land, andl that the sanie, or so much thereof as con- 
fllcted or interlocked wlth the land now clalmed by the complainant, had been 
regularly conveyed by L. D. Chambers, commissioner of school lands of the 
county of Logan, unto the said Sargeant, and that the title so vested in him 
had been transferred to the trustée défendants In this cause, and notice of said 
prior sale and the présent ownership of the land in question was given by the 
trustée défendants to the said court commissioner, the commissioner of school 
lands, the United Thacker Coal Company, and Its agents, on the day of sale 
under the decree of February 23, 1912, and before said sale was made, and 
that the United Thacker Coal Company purchased said land wlth full 
knowledge of the claim and ownership of the défendant trustées. 

The défendants further answered that they had entered upon said lands 
and caused the same to be surveyed, and had leased the same to their code- 
fendant, the Red Jacket, Jr., Coal Company, and that they had leased the 
same to said company in conjunction with another and adjoining tract of 
land, upon which the Red Jacket, Jr., Coal Company had already entered and 
was mining coal, and that said Red Jacket, Jr., Coal Company, by virtue of said 
lease, has the right to mine and remove ail the coal from the land in con- 
troversy. 

A gênerai replieation was entered, and évidence, both oral and documentary, 
was Introduced. The regularlty of the proeeedings by the state in both cases 
leading to the school land commissioner's deed, in the one case to the 
complainant, and in the other to the défendants, was admitted, and the loca- 
tion of the tract of land clalmed by the défendants and descrlbed In the deed 
of October 5, 1888, from Chambers, school land comrdissioner, to J. D. Sar- 
geant, became the sole Issue. 

The court below located the land of the défendants embraced In the Sar- 
geant deed as contended for by the défendants, and entered a decree declaring 
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that the complainant had no title to or interest in any portion of tlie 440"f.-acrc' 
tract of land claimed by the trustée défendants, except a small portion thei-e- 
of vvliere tlie line of tlie Oliambers deed crosses tlie Pat lïatfield tract, claimed 
by plaintiff uuder anotlior and undlsputed title, whicli portion was excepted la 
tlie deeree by metes and bounds. 

While, among other thinss, it is stated In the motion to transfer the case to 
the law side of the court that the bili does not show the plaintiff to be in pos- 
session of the land in controversy, yet there is no déniai in the answer to the 
allégation in the biil that the coniplainant is in the actual possession of the 
3S2%-acre tract. 

Malcolm Jackson, of Charleston, W. Va., and C. W. Campbell, of 
Huntington, W. Va. (Edward C. Lyon, of New York City, Brown, 
Jackson & Kniglit, of Charleston, W. Va., and Campbell, Brown & 
Davis, of Huntington, W. Va., on the brief), for appellant. 

John H. Holt, of Huntington, W. Va. (E. L. Greever, of Tazewell, 
Va., Maurice G. Belknap, of Philadelphia, Pa., Grëever, Gillespie & 
Divine, of Welch, W. Va., and Holt, Duncan & Holt, of Huntington, 
W. Va., on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). At 
the trial the complainant introduced the original survey and plat of the 
440%-acre tract, which are referred to and made a part of the grant of 
this tract from Chambers, commissioner, to J. D. Sargeant. This sur- 
vey commenced at the white oak corner of the Preston Smith survey, 
and thence runs with three Unes of thàt survey ; then runs eight inde- 
pendent lines until it reaches the Richard Tiller survey ; thence with 
that survey until it calls for "a stake on the line of a survey made for 
Ephraim Hatfield" ; thence runs with one line of the Hatfield survey 
south 65° west 118 pôles to a sugar tree; thence south 89° east 396 
pôles to the beginning. One of the Tiller corners called for is a 
■'double lynn," being the corner from which the next call is "north 
40° west 55 pôles to a stake on a line of survey made for Ephraim 
Hatfield." By stiptilation it was agreed that there was no controversy 
as to the location of the beginning corner, and none as to the location 
of the line for the beginning corner to around the double lynn corner. 

Therefore the controversy as to the location of this tract begins at 
the double lynn corner. It was shown by the défendants that no sur- 
vey made for Ephraim Hatfield could be réached by running from the 
double lynn on the bearing of north 40° west. This testimony is not 
controverted by the complainant. The défendants, therefore, insisted 
that the call "north 40° west 55 pôles" should be rejected as a mistake ; 
that the quadrant should be changed and the call made to read south 
40° west, and the distance extended until it reached the Ephraim Hat- 
field survey of 215 acres. To adopt this contention would increase 
the distance from 55 pôles to about 255 pôles. 

It is also insisted that the call to rurt with the Ephraim Hatfield sur- 
vey "south 65° west 118 pôles to a sugar tree" should belikewise treat- 
ed as a mistake, and that after reaching the Ephraim Hatfield survey 
of 215 acres the line should run with this survey south 65° east 118 • 
pôles to a point, and thence to the beginning corner. It was sh'r-wii 
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that there were a number of Ephraim Hatfield surveys in the vicinity 
of this tract, and also that the Ephraim Hatfield 304-acre survey had 
a line 65° west to a sugar tree. The complainant insisted that the 
Ephraim Hatfield 215-acre tract was not a monument call for any sur- 
vey of this tract, and that there was nothing to change the calls and 
distances so as to reach and run with the Hatfield survey ; that the line 
from the double lynn should continue to run with the Tiller survey 
"north 40° west 55 pôles" as called for; that the next line should be 
south 65° west 118 pôles as called for, and thence to the beginning 
corner. If this contention be correct it would locate the closing line 
of the 440%-acre survey in exact accordance with its location as shown 
in the grant to the plaintifï of the 381%-acre tract. 

Maps were used by both parties at the trial which show the location 
of the Ephraim Hatfield 215-acre, 20-acre, 24-acre, and 304-acre sur- 
veys ; also the Smith 103-acre survey and such lines of the Richard 
Tiller survey as relate to this controversy. The foUowing map will 
show the contentions of the respective parties : 




This map shows the 440% acres in controversy, the 3821/2 acres 
south of and adjoining the 440% acres, and the Ephraim Hatfield 215- 
acre, Ephraim Hatfield 24, and Ephraim Hatfield 304-acre surveys. 
The contention of the complainant is indicated by the solid lines around 
the 440%-acre tract. The contention of the défendants as to the lo- 
cation of this tract is indicated by the broken line, commencing at the 
"double lynn," at the northwest corner of the map, thence by two 
lines to the beginning. The first fifteen lines from the beginning corner 
above Horse Road fork to the double lynn corner are not in dispute. 

While it appears that more than one survey was made for Ephraim 
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Hatfield in that community, and also that the calls in the deed from 
Chambers, commissioner, to Sargeant, do not specify the date of the 
deed of the Hatfield tract to wliich référence is made, nor the number 
of acres contained therein, nevertheless it is insisted by défendant that 
the testimony ofifered in their behalf afifords a satisf actory explanation 
as to thèse points and tends strongly to fix the Ephraim Hatfield 215- 
acre home place as being the tract which is referred to in the deed 
from Chambers, commissioner, to Sargeant. 

The défendants further insist that they hâve shown by the register 
of the land office of Vifginia that prior to the séparation of the state 
of West Virginia from Virginia only seven tracts had been granted 
to Ephraim Hatfield by the state of Virginia, to wit: 84 acres on 
Beech creek; 45 acres on Camp fork of Mate creek; 215 acres on 
Beech creek; 24 acres on Straight fork of Mate creek; 125 acres on 
waters of Mate creek; 215 acres on Mate creek; 70 acres on water 
of Mate creek, It was also shown by the witness Mannakee, a civil 
and mining engineer, that the 84 acres on Beech creek "was approxi- 
mately three miles from the double lynn" ; that the 45 acres on Camp 
fork of Mate creek "lies across the latter creek, from and to the south 
of the land in controversy" ; that Murphy's branch, called for in the 
Ephraim Hatfield patent for 70 acres, "is in a southwesterly direction 
from the land in controversy, and about two miles distant" ; that 
Meadow branch, referred to in the 125-acre patent to Ephraim Hat- 
field, "is southeast of the land in controversy and across Mate creek." 
This, according to défendants' contention, leaves only the 20 (not 
shown on the foregoing map), 24, and 215 acre tracts, which, by stip- 
ulation, were properly located on défendants' trial map, and from 
which it appears that the location of the 20 and 24 acre tracts is such 
that neither of them could be treated as the Hatfield survey mentioned 
in the Chambers deed, and therefore défendants insist that there is but 
one survey left, to wit, the 215-acre tract. 

It is further insisted on behalf of défendants that the foregoing are 
the only surveys made for Hatfield prior to the séparation of West Vir- 
ginia from Virginia, except a 304-acre tract, which was never carried 
into grant; that the testimony of James French Strother covered ail 
sufveys and deeds made to Ephraim Hatfield for lands in the county 
of Logan, West Virginia, prior to the deed of Chambers, commis.sioner, 
to Sargeant; that his testimony shows surveys to Ephraim Hatfield 
for four other tracts, one being for 304 acres, which by stipulation 
between counsel is properly located on défendants' trial map, and it is 
insisted that the lands in controversy could not be located by adopting 
this tract as the monument called for ; that one tract by Chambers, 
commissioner, to Ephraim Hatfield, containing 114 acres situate on 
Beech creek, which, acèording to the évidente of witness Mannakee, 
is not even a trîbutary of Mate creek, and is thrée miles distant from 
the double lynn, and two other tracts, one conveyed by Floyd Hatfield 
to Ephraim Hatfield, containing 50 acres, and one by Ephraim Hat- 
field, son of Wall Hatfield, containing 25 acres, are situated on Double 
Camp bfanch, which, according to the testimony of Mannakee, is across 
Mate creek and south of the lands in controversy; and that, therefore. 
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thèse tracts could not be employed for the purpose of locating the line 
in dispute. 

It is therefore contended by the défendants that the Ephraim Hat- 
field 215-acre tract is the only one that can be properly located as the 
tract called for in the deed f rom Chambers, commissioner, to Sargeant ; 
that this is the only survey made for Ephraim Hatfield to which the 
Hne from the double lynn could be run, so as to use ail the calls in 
the Chambers deed and close the survey ; that to run the Chambers 
deed as plaintiflE contends no Ephraim Hatfield survey could be reached, 
and no running with any line thereof for 118 pôles, as required by 
the next to the last call in the Chambers deed, is done, while, on the 
other hand, when the survey is made as contended by the défendants, 
changing the quadrant from th-e double lynn, the Hatfield survey is 
reached, and the next call thereafter of 118 pôles along one of its 
Unes is met and the line is closed, so as to meet the calls contained in 
the Sargeant deed. 

It is admitted that by adhering strictly to the calls of its deed it 
would be impossible to locate the défendants' tract. That the surveyor 
was mistaken as to the course and distance of the lines that were obvi- 
ously made by projection is shown by an examination of the plat as 
well as the map made by him at the time the land was conveyed by 
the State. Many of the calls, if taken literally, could not be employed 
so as to locate with anything like certainty the 440%-acre tiact. This 
is due, no doubt, to a misconception of the surveyor as to the location 
of the adjacent tracts. Thèse calls, if literally foUowed, could never 
be run so as to connect with the beginning corner. 

[1-3] It is well settled that in a case like the one at bar it is the 
duty of the court, if possible, to reconcile any confîicting calls, so as to 
establish the true location of the lands in controversy. In view of the 
facts and circumstances of this case we deem it important to ascer- 
tain the intention of the grantor at the time thèse respective tracts were 
conveyed. The détermination of this point will aid us materially in 
reaching a correct conclusion as to the true location of the same. 

It appears that it was the purpose of the grantor to convey to the 
défendants and those under whom it claims a tract containing 440%- 
acres, and that it was also its purpose to convey to the complainant 
and those under whom it claims 3821/2 acres. It further appears that 
the State received pay for the number of acres contained in the re- 
spective grants. Under thèse circumstances, it becomes highly impor- 
tant in determining the true location of the lines in dispute to construe 
the calls of thèse deeds so as to conform, if possible, to the respective 
contracts for the sale of the same, and thus effectuate the purpose 
the grantor had in mind at the time. 

It is f air to assume that the surveyor had copiés of the respective 
Hatfield surveys at the time the survey of this tract was prepared. 
No évidence was ofïered as to what transpired at the time this sur- 
vey was made, nor was there any évidence ofïered to show that the 
party who made the same ran the lines from the double lynn corner 
so as to reach the Ephraim Hatfield 215-acre survey. The testimony 
of the surveyor, chain carriers, or other parties présent, would hâve 
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aided thê court below very much in determining this question, but 
for some reason thèse parties were not called to testify, and there is. 
nothing in the record to show why this évidence was not ofifered. 

It also appears from the évidence of the surveyors and engineers 
who surveyed thèse tracts that no marks had ever been made on the 
double lynn as the corner of the 440%-acre survey to indicate that a 
line ran from that corner so as to connect with the Ephraim Hatfield 
215-acre tract, and it further appears that after diligent search no évi- 
dence could be found of any line leading from the double lynn to the 
Hatfield survey in question, nor was there any évidence offered for 
the purpose of showing that a sugar tree had ever stood upon or along 
the Hatfield 215-acre survey. By an examination of the plat of the 
440%-acre survey it is apparent that a mistake was made in platting 
the calls. For instance, the two calls "north 55° west 80 pôles to a 
double lynn," and "north 40° west 55 pôles to a stake in the line of a 
survey made for Ephraim Hatfield," should hâve been platted north- 
west instead of southwest. 

The following is a map showing the original plat: 
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This plat shows the connection of the two southwest lines, Thus 
it appears that if the surveyor had correctly platted the calls of his 
survey the çlosing line would hâve been altogether différent. It also 
appears that the surveyor made other mistakes in copying theTiller sur- 
vey, one of which is "north 73?/2° west 84 to a double chestnut and 
locust." This was çopied in running the line of the 440%-acre tract 
so as to read south 73i/^° west 180 pôles to the double chestnut and 
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locust," and shows as a southwest line. It is but natural that thèse 
mistakes should hâve misled the surveyor as to where he was, when 
by protraction he was on the Tiller line north 40° west 55 pôles from 
the double lynn corner, and caused him to believe that he could con- 
neet with the south 65° west line of the Ephraim Hatfield 304-acre 
survey. 

As we hâve stated, the location of this tract dépends upon the loca- 
tion of a single line of the call of the survey. Upon the testimony as 
introduced in the court below it is contended by défendants that (a) 
"the Hatfield survey, being identified and its lines established, becomes 
a monument, to which course and distance must yield;" that (b) "in 
order to reach a monument or the line of another survey called for, 
the quadrant may not only be changed, but such is the practice in sur- 
veying." 

In support of thèse propositions the défendants insist that it is 
shown by a prépondérance of the évidence that the 215-acre Ephraim 
Hatfield tract was the one the surveyor had in mind at the time he 
wrote the call contained in the deed from Chambers, commissioner, to 
Sargeant, and, this tract being identified as the monument called for in 
the deed, the action of the court below in holding that the quadrant 
should be changed at the double lynn so as to reach the 215-acre 
Ephraim Hatfield tract was correct. It is well settled that, "in deter- 
mining the boundaries of lands, ascertained objects, natural landmarks, 
and reputed boundaries control mère course and distance." Indeed, 
this is conceded to be the rule by counsel for the complainant. 

However, counsel for complainant insist (a) that, if located as de- 
fendants contend, the land in controversy would not lie "on the ridge 
between Mate creek and Pigeon creek," as described by the surveyor 
who made the survey upon which the Sargeant deed is based, and (b) 
that there is no sugar tree corner in the Ephraim Hatfield survey of 
215 acres, and that no line in that survey bas a bearing of "south 65° 
vi'est 118 pôles to a sugar tree," and that in conséquence no such line 
in that survey can be followed for a distance of 118 pôles and bring 
the surveyor to a sugar tree therein, but that there is such a line in 
the Ephraim Hatfield survey of 304 acres, and, theref ore, it must hâve 
been the survey intended; (c) that the true construction of the deed 
from Chambers commissioner to Sargeant is that the call running from 
the double lynn "north 40° west 55 pôles" continues to run with the 
Tiller survey, because a few calls back the survey was made to run 
"with the same," and no indication prior to the call of the double lynn 
had been given that there was to be any departure therefrom. 

From what we hâve said it will be seen that the one question to be 
determined is as to whether the 215-acre Hatfield tract is the boundary 
line or monument called for in the deed to Sargeant. If the évidence 
ofifered in the court below established this fact, then that court was 
justified in entering a decree in accordance with défendants' conten- 
tion. However, to warrant a finding upon this point in favor of the 
défendants it must appear by a prépondérance of the évidence that 
the 215-acre tract was the monument called for in the deed in question. 
In view of the fact that the surveyor failed to give the number of 
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acres, as well as the date of conveyance, when considered together with 
the fact that the "call" specified as being in the line with this tract was 
not found, and the further fact that the call did not terminate at the 
sugar tree, the adoption of this tract as the monument called for could 
only be done by conjecture. While, as we hâve stated, a monument, 
such as a line or natural object, will control course and distance, this 
is only true where the monument called for is capable of being defi- 
nitely located. 

In considering this question it should be borne in mind that the sur- 
veyor did this work by protraction, and it is admitted that he was mis- 
taicen as to many of the calls before he reached the double lynn. If, 
as insisted by counsel for défendants, the other tracts owned by Eph- 
raim Hatfield are incapable of being located as the one the surveyor 
had in mind (which is apparently true), except as to the 304-acre tract, 
even this would not justify the court in adopting the line of the 215- 
acre tract solely because it happened to be nearer the double lynn than 
the other tracts. This is especially true inasmuch as this construc- 
tion of the deed would necessarily resuit in depriving complainant of 
250 acres of; land which the school commissioner undertook to con- 
vey to it, and at the same time give the défendants 289 acres of land 
in excess of the amount which the school commissioner undertook to 
convey to Sargeant. 

We are at a loss to know upon what theory this identification of the 
Ephraim Hatfield survey to which référence is made in the grant can 
be ignored and an entirely différent survey substituted in its place for 
the purpose of locating this tract. In other words, if on account of the 
mistake of the surveyor the Tiller survey could not be connected with 
the Ephraim Hatfield 3G4-acre survey it could not be reasonably in- 
sisted that it should be run to the 21S-acre Hatfield survey, with no 
means of identifying the same other than the fact that it happens to 
be situated near where the line in dispute begins. Eveh if it had ap- 
peared f rom the évidence that the surveyor made a mistake in attempt- 
ing to connect the Tiller survey with the Ephraim Hatfield 304-acre 
survey, we know of no rule which would justify making a new survey 
by the adoption of a monument which could be identified as the one 
called for in the original survey, and this is especially true in view of 
the fact that there is a line in the 304-acre Hatfield tract which literally 
fulfills the terms of the only spécifie déclaration as to the particular 
Hatfield tract which the surveyor had in mind at that time. 

Whilst it is true, as contended by the défendants, that the conten- 
tions of neither of the parties can be sustained by a literal compliance 
with the calls of the grant f rom Chambers, commissioner, to Sargeant, 
nevertheless it is the duty of the court to adopt that theory which 
appears to be most reasonable, and at the same time give to each party,. 
as near as may be, the amount of acreage purported to be conveyed in 
the respective grants. 

[4, 5] Where, as in this instance, the calls of a deed are so vague 
and conflicting as to render it difficult to locate the same definitely, the 
acreage purported to be conveyed to the respective parties becomes an 
important, if not controlling, factor to be considered in determining 
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the trae location of the lands in controversy. In the case of Fie'd v. 
Columbet, 4 Sawy. (U. S. Cir. Ct.) 523, Fed. Cas. No. 4,764, Mr. Jus- 
tice Field says : 

"The désignation of quantity, It is true, wiir not control tlie boundai-ies 
wliere tliey are clearly indicated. Yet, where there is doubt as to tlie true 
description, It may be properly considered." 

Also in the case of Peebles v. Graham, 128 N. C. 227, 39 S. E. 25, 
the court says : , 

"Tlie gênerai rule is that the quantity of land stated tb be conveyed will not 
be considered in determining location or boundaries. But there is. a well- 
known exception to this rule that is as flrmly established as the rule itself, 
and that is that, when the location or boundary is doubtful, quantity becomes 
important." 

The Suprême Court of West Virginia, in the case of State v. Hicks, 
85 S. E. 665, in referring to this question, said; 

"Where the description of land by monuments, distances, or otherwise is 
vague and indefinite, by reason of conflicting Unes, or omission of a Une, or 
from any other cause, the statement of the acreage is an essential part of the 
description." 

In the case of Kirkland v. Way, 3 Rich. (S. C.) 4, 45 Am. Dec. 752, 
the syllabus is in the f oUowing language : 

Syl. 2: "Where the othèr terms of the description, contained in a convey- 
ance of land, are not sufficiently certain and démonstrative, the number of 
acres is an essential part of the description." 

The following West Virginia cases are also very much in point: 
Smith V. Owens, 63 W. Va. 60, 59 S. E. 762 ; Lovett v. West Virginia 
Central Cas Company, 73 W: Va. 40, 79 S. E. 1007. 

In further support of complainant's contention it is insisted that in 
a suit like the one at bar the grant, haying been made by the state, 
should be construed strictly against the grantee. It is the policy of the 
law in construing a deed as between individuals to construe the same 
strictly against the grantor, but in a suit like this, where the state is 
the grai)tor, the grant is to be construed strictly against the grantee. 
This policy is based upon the theory that the state is the trustée or 
guardian of the rights, émoluments, and prérogatives of the people 
as respects the public domain, the same being conferred upon the 
state by the people to be exercised and used for their benefit. There- 
f ore, in a grant from the state, the rights and émoluments thus con- 
ferred should be safeguarded in construing the calls of the same so as 
to avoid the possibility of passing title to a greater number of acres 
than are specified in the grant, and to accomplish this it is the policy 
of the courts to hold the grantee strictly to the calls contained in the 
grant. 

In the case of Shively v. Bowlby, 152 U. S. 1, 14 Sup. Ct. 548, 38 
L. Ed. 331, the Suprême Court, among other things, said: 

"It was argued for the défendants in error that the question presented 
was a mère question of construction of a grant bounded by tide water, and 
would hâve been the same as it is if the grantor had been a private person. 
But this is not so. The rule of construction in the c*ase of such a grant 



60 232 FBDEBAL EEPOIITER 

from the sovereign Is quite différent from that which governs private grants. 
The familiar rule and its chlef foundatlon were felicitously expressed by Siv 
William Scott: 'Ali grants of the crown are to be strietly construed against 
the grantee, contrary to the usual polio' of the law in the considération of 
grants; and upon this just ground, that the prérogatives and rights and 
émoluments of the crown being conferred upon it for great purposes, and for 
the public use, it shali not be intended that such prérogatives, rights, and 
émoluments are dlininlshed by any grant, tieyond what such grant by ne<.'es- 
sary and unavoidable construction shall take away.' The Rebeckah, 1 C. Rob. 
227, 230. Manv Judgnients of thls court are to the sauie effect. Martin v. 
Waddell, 16 Pet. 367, 411 [10 L. Ed. 997]; Central Transportation Co. v. 
Pullman's Car Co., 139 U. S. 24, 49( [11 Sup. Ct. 478, 35 L. Ed. 55]." 

In the case of Charles River Bridge v. Warren Bridge et al, 11 Pet. 
420, 9 L. Ed. 77Z, the Suprême Court also said : 

"But we are not now left to détermine, for the flrst time, the rules by 
which public grants are to be construed in this country. The subject bas al- 
ready been considered in thls court, and the rule of construction, above stated, 
fully establlshed. In the case of United States v. Arredondo, 6 Pet. 738 [8 L. 
lOd. 547], the leading cases upon this subject are coUected together by the 
learned judge who delivered the opinion of the court, and the principle recog- 
nlzed that in grants by the public nothlng passes by implication." 

To the same effect is the case of Dubuque & Pacific Railroad Com- 
pany V. Edwin C. Litchfield, 23 How. (64 U. vS.) 66, 16 L. Ed. 500. 

[6] It is also insisted by défendants that at the time this land was 
sold to complainant a notice signed by Torpin, Pepper, and Harte, 
trustées, by counsel, addressed to John W. Mason, Jr., spécial com- 
missioner, and S. B. Robêrtson, commissioner of school lands of Logan 
county, and to ail bidders and purchasers, which purported to give 
warning by stating that the tract of 382i/è acres then about to be sold 
under decree was covered in whole or in part by the 440%-acre tract 
claimed by such trustées, and is the tract involved in this suit. 

This notice could not in any way affect the question now be- 
fore us. It certainly could hâve no bearing as to the true loca- 
tion of the tract claimed by défendants. Thèse grants must be con- 
strued in the light of the calls contained therein, and a notice of this 
character could be of no value in construing the same. 

When we consider the real point in this controversy, in the light 
of the facts and circumstances, and apply the rules of construction as 
announced by the courts, we are impelled to the conclusion that the 
court below erred in construing the calls of défendants' deed, and that 
the calls of the same should be construed so as to conform to the 
contention of the complainant as indicated on the map that is made a 
part of this opinion. As a resuit of this conclusion the acreage pro- 
posed to be conveyed to the respective parties is increased, rather than 
diminished, thus resulting, as we think, in no injustice to either party. 

For the reasons stated, the decree of the court below is reversed, 
and the cause will be remanded for further proceedings in accordance 
with the views herein expressed. 

Reversed, 
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EATCLIFF V. CLENDENIN. 

(Circuit Court of Appeals, Elghth Circuit. February 24, 1916. On Motion 
for Reliearing, May 1, 1916.) 

No. 4466. 

(Syllahus hy the Court.) 

1. Bankbuptct <S=»302(1) — Administration of Estate— Actions by Trustée — 

Pleadixg. 

Averments, in a suit in equity by the trustée in bankruptcy of a corpora- 
tion against a stockholder to recover dividends paid to the latter, that the 
creditors represented by the trustée held clainis incurred by the corpora- 
tion when the t'unds of the company were paid over to the stockholder 
without any considération, that the corporation was insolvent when those 
payments were made, and the stockholder knew it, that the insolvency 
was unknown to the creditors, and that other unknown sums had been 
misappropriated to the benefit of the stockholder in the same way, stated 
a complète cause of action in equity for the enforcement of the trust, the 
discovery of the unknown amounts, and the recovery by the trustée of 
both the known and the unknown sums. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 456 ; Dec. Dig. 

<S=»302(1).] 

2. Corporations <s=>80(10) — Stockholders—Subscbiption s— Rescission of 

PUBCHASE. 

A stockholder who Is induced by fraud to purchase the stock of a cor- 
poration, and who for years, while the corporation is a going concem and 
is incurring debts to creditors whlch still remain unpaid, receives divi- 
dends or Income from his purchase of the stock, is estopped, after the cor- 
poration becomes insolvent and is adjudged a bankrupt, from rescinding 
his purchase. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 262 ; Dec. Dig. 

<S=80(10).] 

3. Corporations <s=>1ô3 — Stockholdeks — Recovery of Dividends — Subsé- 

quent Creditors. 

Creditors whose clalms were incurred by the corporation subscciuent to 
the payment of dividends sought to be recdvered of a stoclibolder bave no 
equity thereln superior to the equity of the stockholder who received the 
payment in good faith, and they may not recover of hlm. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 579, 580: 
Dec. Dig. <S=15a.] 

4. Corporations <®=3537 — "Solvency"- — Test — Ability to Pay Par Value of 

Stock Immaterial. 

The test of the "solvencj'" of a corporation is the sufficienoy of its as- 
sets and its ability to pay its liabllities therewitli, and the sufflciency of 
its assets and its ability to pay Its stockholders the par value of their 
stock in addition to the payment of its debts are irrelevant to the issue 
of its solvency. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2150; Dec. 
Dig. <g=>537. 

For other définitions, see Words and Phrases, First and Second Séries, 
Solvency.] 

5. Corporations <S=>544(2) — Trust tob Creditors and Stockholders When 

Insolvent — None Winij; Solvest. 

A solvent corporation, like a solvent indlvidual, holds its property free 
from any enforceable trust or équitable lien in favor of its creditors. It 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Irdexes 
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is oiily vrhon It becomes insolvent tliat such a trust or lien in favor, flrst 
of eredltors, and second' of stockliolders, attaches to its property. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 2162; Dec. 
Dig. <®=:>544(2).] 

6. COKPOKATIONS <S=>42r)(5)^ — POWEES AND LlABir.lTIES— REPRESENTATION TÎY 

OeFICEK— ACQUIESCENCE IN TUE Al'PAKBNT AUTIIORITY OF SiNGLE OFFICER. 

Where, without challenge by otîicers or stockliolders of a corporation, an 
ofticer thereof bas been perniitted by the conunon cousent of ail other of- 
fleers and stockholders, and by their acquiescence. to exercise, at his wiU, 
ail the powers of the corporation, and to conduct ail its business for years, 
they and the corporation are estopped froni denylng, to the préjudice or 
injury of innocent parties wlio hâve ;relied on the apparent authority of 
such an ofticer to act for and as the corporation, that he had the actual 
authority so to do. 

PEd. Note.~For other cases, see Corporations, Cent. Dlg. § 1700 ; Dec. 
Dlg. «=13420(5).] 

7. CospoEATioNS <S=>153— DiviDENDS Wbongly Paid— Right or Action by 

Xéùstee. 

A trustée in bankruptcy cannot reqpyer dividends or income paid by a 
corporation, not at ail out of profits, but entirely out of capital, to a stock- 
holder as Income on hia investment in the stock when the corporation was 
not insolvent, was a going concern when the paynients were made, and 
the ■ stockholder received them in feood faith in the full belief that the 
corporation was solvent and prosperous and that he was lawfully entitled 
to the payments. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 579, 5S0 ; 
Dec. Dig. ®=Jl53.] 

Appeal f-rom the District Court of the United States for the Dis- 
trict of Kànsas ; John C. PoUock, Judgfe. 

Suit in equity by John W. Clendenin, trustée in bankruptcy for the 
NevHng Elevator Company, against J. M. RatcUfï. From a decree for 
complainant, défendant appeals. Reversed and remanded, with, in- 
structions to render decree of dismissal. 

T. A. Noftzger, of Wichita, Kan. (George L. Hay, of Kingman, 
Kan., on the brief), for àppellant. 

Charles G. Yankey, of Wichita, Kàn. (R. R. Vermilion, Earle W. 
Evans, J. G. Carey, R. L. Holmes, and W. E. Holmes, ail of Wichita, 
Kan., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. John W. Clendenin, trustée in bank- 
ruptcy of the Kevling Elevator Company, which was adjudged bank- 
rupt on August 6, 1912, brought a suit in equity and recovered a de- 
cree for $4,500, interest thereon, and costs against J. M. Ratclifï for 
amounts paid to him as one of its stockholders by the Elevator Com- 
pany in 1909, 1910, and 1911. 

[ 1 ] The first spécification of error is that the court overruled Rat- 
cliff's demurrer to the complaint on the ground that it disclosed the 
f act that he had an adéquate remedy at law. But the suit was brought 
against Nevling, the président and manager of the corporation, and 
also against Ratclifï. The trustée alleged that some of the creditors 

©=5For other cases see aame topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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who hâve claims against the estate of the bankrupt were continuously 
its creditors during the years 1909, 1910, and 1911, that the corpora- 
tion was continuously indebted during those years to an amount in 
excess of $35,000 and was continuously impairing its capital, that the 
creditors were ignorant of thèse facts and believed it to be solvent 
and prosperous, while it was in truth insolvent for years prior to 1912, 
that Nevling and Ratcliff, who were stockholders and directors of 
the corporation with knowledge of its insolvency, conspired together 
to take the funds of the corporation and to pay them to Ratcliff with- 
out any considération, that pursuant to that conspiracy they paid over 
to him out of the funds of the corporation $4,500 during the years 
1909, 1910, and 1911, and that at other times they paid out of the 
funds of the corporation to Ratcliff additional and further sums the 
amounts of which were unknown to the plaintiff, and the trustée prayed 
that the défendants might be required to set forth what sums be- 
longing to the corporation had been transferred to Ratcliff, and to 
account for and pay over thèse sums to the trustée. The property of 
an insolvent corporation constitutes a trust fund held by its officers, 
first for its creditors, and second for its stockholders, and the exécu- 
tion of a trust and the f ollowing and administering of trust funds are 
immémorial heads of equity jurisprudence. The allégations that the 
existing creditors still hold claims which were owing to them when 
the funds of the corporation were paid over to Ratcliff without con- 
sidération, that the corporation was insolvent when thèse payments 
were made and Ratcliff knew it, that the insolvency was unknown to 
the creditors, and that other unknown sums had been misappropriated 
to the benefit of Ratcliff in the same way, stated a complète cause of 
action in equity for the enforcement of the trust, the discovery of the 
unknown sums, and the recovery by the trustée of both the known and 
the unknown sums. There was no error in overruling the demurrer to 
this complaint. Hayden v. Thompson, 71 Fed. 60, 62, 63, 17 C. C. A. 
592, 594, 595. 

[2] The second spécification is that the court erroneously struck out 
the counterclaim of the défendant Ratcliff. Ratcliff made a separate 
answer. He denied the alleged conspiracy, denied the averments of 
the complaint as to the existence and continuance of the claims of the 
creditors of the corporation, denied that he was ever a director or 
officer of the Elevator Company, denied that he knew anything about 
its insolvency, or the impairment of its capital, or its financial con- 
dition, prior to March, 1912, and alleged that he always supposed and 
believed it to be solvent and prosperous ; and he alleged in his answer 
that this was his relation to the corporation. Nevling was its président 
and gênerai manager ; Ratcliff was a f armer and stockman, who knew 
nothing about the financial condition of this or other corporations, and 
who did not know how to examine their financial condition. Nevling 
told him that the Elevator Company was solvent and prosperous ; 
that if he would put $25,000 into it he (Nevling) and the Elevator 
Company would guarantee him interest on it at 10 per cent, per annum ; 
that in reliance upon thèse représentations he paid into the corpo- 
ration, on or about July, 1908, $25,000, and received for it certificate? 
for 250 shares of its stock, of the par value of $100 per share; and 
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that he received the sums alleged in the complaint, aggregating $4,- 
500, during the years 1909, 1910, and 1911, in payment of the interest 
or income on his investment in good faith, in the belief that the Ele- 
vator Gompany was solvent and prospérons, and that in law and 
equdty he was entitled to receive thèse payments. 

His counterclaim -consisted of a restatement of his investment of 
his $25,000 in rehance upon the statements and représentations of 
Nevling, an averment that he first learned of the insolvency of the 
Elevator Company in March, 1912, an ofïer to bring into court and 
surrender his certiircates of Stock and his interest in the capital stock 
of the Company, and a prayer for an équitable Hen on the assets of 
the Elevator Company for the différence between the $4,500 which he 
received from it and the $25,000 he paid to it. But he bought his stock 
in July, 1908, he first discovered the insolvency of the Elevator Com- 
pany in March, 1912, that company was adjudged bankrupt on August 
6, 1912, and the first appearance of his attempt to rescind his pur- 
chase of his stock in July, 1908, was in March, 1913, about 41/2 years 
after his purchase. Meanwhile the Elevator Company had incurred 
many of the claims now represented by the trustée. Ratclifï's attempt 
to rescind his purchase of his stock, though induced by the f raud of 
the Elevator Company, or of its président, comes too late, and there 
was no error in striking his counterclaim from his answer. A stock- 
holder who is induced by fraud to purchase the stock of a corporation, 
and who for years, while the corporation is a going concern and is 
incurring debts to creditors, which still exist, receives dividends or 
income from his purchase of the stock, is estopped, after the corpora- 
tion becomes insolvent, has ceased to be a going concern, and is ad- 
judged a bankrupt, from rescinding his purchase of the stock against 
a protest of its creditors. Upton v. Tribilcock, 91 U. S. 45, 23 E. Ed. 
203 ; Webster v. Upton, 91 U. S. 65, 23 L. Ed. 384; Sanger v. Upton, 
91 U. S. 56, 23 L. Ed. 220; Chubb v. Upton, 95 U. S. 665, 667, 24 L. 
Ed. 523: Scott v. Deweese, 181 U. S. 202, 213, 21 Sup. Ct. 585, 45 
E. Ed. 822; Lantry v. Wallaœ, 182 U. S. 536, 548, 549, 554, 21 Sup. 
Ct. 878, 45 L. Ed. 1218; Rand v. Columbia National Bank, 94 Fed. 
349, 351, 36 C. C. A. 292 ;_ Scott v. Latimer, 89 Fed. 843, 33 C. C. A. 1. 

[3] Finally, it is speciiied as error that the court rendered a decree 
against Ratcîiflf for the $4,500 which he received from the Elevator 
Company, interest upon it, and the costs of the suit. This was a suit 
in equity by the trustée in bankruptcy of the Elevator Company to 
recover this $4,500 of Ratcliff, a stockholder, in the right of creditors 
of the corporation who held claims against the corporation which 
were incurred before that $4,500 was paid out, on the theory that 
this $4,500 was money of the insolvent corporation which was held 
by its officers in trust for its creditors when it was paid to Ratcliff, 
and that Ratcliff knew this fact and procured the payment of this 
money to him without giving any considération therefor. Facts es- 
sential to this cause of action which the trustée pleaded were, first, 
that there were creditors of the Elevator Company represented by the 
trustée who held claims allowed against the estate of the bankrupt 
which were incurred by the corporation before at least some of this 
$4,500 was paid over to. Ratcliff, for creditors having claims which 
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accrued after those payments hâve no equity^in any of this $4,500 
superior to the equity of Ratcliff. Hamilton v. Menominee Falls 
Quarry Co., 106 Wis. 352, 81 N.W:-876rS79. But-the answer of 
Ratcliff denied that there were any claïms of any creditors which' ac- 
crued before ail of the $4,500 was paid over to him by alleging that 
he had no knowledge or information sufficient to fôrm a belief on 
that subject. The burden, therefore, was on the plaintiff to prove its 
averment of this essential fact and it fflade no proof thereof whatever. 
In the second place, the trustée averred that the Elevator Company 
was insolvent when this $4,500 was paid, and that this money was a 
f und held in trust for the creditors of the corporation ; that RatcHff 
knew this fact and obtained the money without any considération. 
Ratcliff denied thèse averments in his answer, and the burden was on 
the plaintiff to prove them, and there is no substantial proof of any 
of them. On the other hand, the évidence established thèse facts : 

The Nevling Elevator Company was a corporation owned and op- 
erated by a single man, Nevling, who was the président and manager 
thereof, and who conducted ail its affairs without any action of any 
board of directors, or of any other person, except those persons whose 
action he directed. He continued in absolute control and management 
of its affairs from the inception of the transaction related in this suit 
in July, 1908, until the adjudication in bankruptcy in August, 1912. 
About July 7, 1908, he induced Ratcliff to pay into the corporation 
$25,000 and to take 250 shares of its stock by representing to him 
that the corporation was solvent and prospérons, and by either stating, 
as Nevling testifies, or by guaranteeing by the corporation and by 
Nevling, as Ratcliff testifies, that Ratcliff should receive from this in- 
vestment interest at 10 per cent, per annum on his $25,000. In pay- 
ment of this interest or income on Ratcliff's investment Nevling paid 
over to him out of the f unds of the corporation the $4,500 hère in issue 
in the following amounts: On OctoberT3, 1909, $1,500: on January 
24, 1910, $1,000; on July 3, 1911, $1,000; on July 21, 1911, $500; on 
August 26, 1911, $500. During the time of thèse payments the capital 
of the corporation varied from about $31,000 to $41,000 On Tune 
30, 1907, the assets of the company were $58,675, its habilities $38,- 
908.73, its assets exceeded its debts $19,766.33, and its capital was 
impaired $11,933.67; on June 30, 1908, its assets were $47,257.99, 
its liabilities $33,165.87, its assets exceeded its debts $14,C©2.12, and 
its capital was impaired $21,107.88; on Julv 6, 1909, its assets were 
$48,142.63, its debts were $27,557.07, its assets exceeded its debts 
$20,585.56, and its capital was impaired $20,414.14; on June 30, 1910, 
its assets were $57,922.79, its liabilities $45,368.71, its assets exceeded 
its liabilities $12,554.08, and its capital was impaired $28,445.92; on 
June 30, 1911, its assets were $58,454.28, its liabilities were $54,362.25, 
its assets exceeded its liabilities $4,092.03, and its capital was impaired 
$36,907.97. During ail the time until its adjudication in bankruptcy 
the corporation was a going concern. At the first annual meeting of 
the corporation after Ratcliff made his investment Nevling made him 
a director of the corporation, but Ratcliff was not présent, did not 
know that he was made a director until late in the year 1912, and. nevér 
232 F.— 5 
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aCcepted the office, or acted as a director or other officer of ihe cor- 
poration. During ail the time he was receiving the $4,500 he believed 
the Elevator Company to be solvent and that he was lawf ully entitled 
to the payments he received. He never received any notice or knowl- 
edge to the contrary until months after the last payment to him, and 
he received ail the payments in good faith. 

[4] The resuit of thèse established facts is that, as the presumption 
was that the company, which was a going concern, was solvent, the 
plaintifF failed to prove that it was insolvent when any part of the 
$4,500 was paid over to Ratcliflf, for the test of the insolvency of a cor- 
poration is the sufficiency of its assets and its ability to pay its debts, 
and the sufficiency of its assets and its âbility to pay its stockholders 
the par value of their stock in addition to the payment of the debts 
of the corporation are irrelevant to the issue of insolvency. Hamilton 
V. Menominee Falls Quarry ,Co., 106. Wis. 352, 81 N. W. 876, 878: 
Banta v. Hubbell, 167 Mo. App. 38, 150 S. W. 1089, 1092; State of 
Kansas v. Myers, 54 Kan. 206, 217, 38 Pac. 296. 

[5] As the plaintiff failed to prové that the Elevator Company was 
insolvent when the $4,500 was paid: to Ratcliff, it failed to establish 
the :fact that that sum or any part of it was ever charged with any 
enforceable trust or équitable lien in favor of any créditer of the cor- 
poration or in favor of the trustée in bankruptcy. A solvent corpo- 
ration, Hke a solvent individual, holds its: property free from any en- 
forceable trust or équitable lien in favor of its creditors. It is only 
when it becomes insolvent that such a trust or lien in favor, first 
of its creditors, and second of its stockholders, attaches to its prop- 
erty. Hollins V. Brierfield Coal & Iron Co., 150 U. S. 371, 383, 385, 
14 Sup. Ct. 127, 37 L. Ed. 1113; McDonald v. Williams, 174 U. S. 
397, 403, 19 Sup. Ct. 743, 43 L. Ed. 1022.: Lawrence v. Greenup, 97 
Fed. 906, 908, 909, 38 C. C, A. 546, 549;-Great Western Min. & Mfg. 
Co. v. Harris, 128 Fed. 321, 331, 63 C. C. A. 51, 61 ; New Hampshire 
Sav. Bank v. Richey, 121 Fed. 956, 960, 58 C. C. A. 294, 298. So it 
was that the plaintiff failed to prove any of the essential éléments of 
the cause of action he pleaded, and the record discloses no equity in 
his favor which entitles him to recover of the défendant. 

[6] Counsel for the trustée, however, argue that there was no for- 
mal déclaration of a dividend, that no other stockholder had an income 
like that of the défendant paid to him ■ on his investment, that sec- 
tion 1741 of the General Stàtutes of Kansas of 1909 provides that the 
directors of a corporation shall "déclare and make such dividends of 
the profits from the business of the corporation as they shall deem 
expédient, or as the by-laws may prescribe," that this is in légal effect 
to prohibit and the gênerai law of the community forbids the payment 
of dividends out of capital, that thé capital of the Elevator Company 
was impaired when the payments. were made to Ratcliff, that there 
were no profits, and that for thèse reasons the payment of the $4,500 
was unlawful. The answers to this contention are many and con- 
clusive. If the contention stated a cause of action, it was a cause 
of action that was neither pleaded nor tried in the court below. It 
does not state a cause of' action in favor of any creditor whom the 
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trustée represents, because it fails to plead that any such cfeditor 
has any claim which accfued bis fore the $4,500 was fully paid, or that 
the Company was insolvent when that paymfent was made. Hence 
it discloses no injury to and raises no equity in favor of any creditor 
superior to the évident and persuasive equity of the défendant. If 
any injury resulted to any one interested in the property of the corpo- 
ration when the payment was made it must hâve been to Nevling, 
practically the only other stockholder, and he eertainly has no equity 
in this $4,500 superior to that of Ratclifï, and, if he has, the trustée 
does not hold that equity and does not represent Nevlirig's right to 
enf orce it. Nor is it material that there was not a formai déclara- 
tion or résolution of dividend, because stockbolders and officers of 
this corporation by common consent to and acquiescence in the exer- 
cise of ail the' powers of the corporation, and the conduct of ail the 
business of the corporation by Nevling for four years, had estopped 
themselves from challenging his authority to make the agreement with 
Ratclifï and to pay him the $4,^00 pursuant thereto, whether that pay- 
ment was a payment of interest on his investment or of â dividgnd 
on his stock. Where, without challenge by officers or Stoekholders of a 
corporation, an officer thereof has been permitted by the, common 
consent of ail other officers and stoekholders, and by their acquiescence, 
to exercise ail the powers of the corporation, and to conduct ail its 
business for years, they and the corporation are estopped from deny- 
ing to the préjudice and injury of innocent parties who hâve relied on 
the apparent authority of such an officer to act for and as the cor- 
poration, that he had the actual authority so to do. Jenson v. , Toltec 
Ranch Co., 174 Fed. 86, 89,' 90, 98 G. C. A. 60, 63, 64;. Galbrfiith y. 
First Nat. Bank of Alexandria, Minn., 221 Fed. 386, 391, 137 C, C, A. 
194, 199. ... 

[7] And, finàlly, the gênerai principles of equity jurisprudence fOr- 
bid the recovery of this $4,500 of Ratclifï, because his equity jn- it 
is superior to that of the trustée or of any of the creditors whom he 
represents. Ratclifï invested hi^ $25,000 in the/Elevator Corripany 
in good faith, in the justifiable belief that the corporation, which was 
a going concern, was solvent and prospérons, and that he should 
receive from it an income of 10 per cent, per annum on his invest- 
ment. The corporation continued to be a going concern, apparently 
solvent and prospérons, until more thari six months after the last of 
the $4,500 was paid to Ratclifï. , He received the payments in good 
faith, without notice that they were wrongfully made, and in the 
full belief that whether they weré interest of dividends he was law- 
f uUy entitled to them. "A court of equity can act only on the con- 
science of a party. If he has done nothing that taints it no demand 
can attach upon it so as to give any jurisdiction." Boone v. Chiles, 
10 Pet. 177, 210, 9 L. Ed. 388. Ratclifï has done nothing that taints 
his conscience and no demand attaches upon it. 

Where eqtiities are equal the défendant prevails. Ratclifï was in- 
duced by Nevling to put $25,000 into the Elevator Company, and, 
in any event, can receive nothing on account of that investment but the 
$4,500 which has been paid to him as income. He must lose more 
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than $20,000. There is no proof that any créditer has any sucb 
equity. A trustée in bankruptcy cannot recover dividends or in- 
come paid by a corporation, not at ail out of profits, but entirely 
out of capital, to a stockholder as income on his purchase of the 
stock, when the corporation was not insolvent and was a going con- 
cern at the time of the payments, and the stockholder received them 
in good faith in the fuU belief that the corporation was solvent and 
prospérons, and that he was lawfully entitled to the moneys he ob- 
tained. McDonald v. Williams, 174 U. S. 397, 398, 407, 408, 19 Sup. 
Ct. 743, 43 L. Ed. 1022 ; Lawrence v. Greenup, 97 Fed. 906, 909, 38 C. 
C. A. 546, 549; Great Western Min. & Mfg. Co. v. Harris, 128 Fed. 
321, 332, 63 C. C. A. 51, 62. 

Let the decree below be reversed, and let the case be remanded to 
the court below, with instructions to render a decree of dismissal of 
the complaint on the merits.. 

On Motion for Rehearing. 

Counsel for the trustée, Clendenin, présent a motion for a writ of 
certiorari to add to the transcript in this cause a record to the effect 
that there were creditors of the Nevling Elevator Company before and 
at the time that the payments were made to Ratcliff. If, however, this 
évidence were produced and made a part of the record in this court, 
the second ground for the décision, and that was the main ground, that 
the trustée averred that the Elevator Company was insolvent when 
this $4,500 was paid, and that this money was a fund held in trust for 
the creditors i'f the corporation, that Ratcliff knew this fact and ob- 
tained the money without any considération, and that Ratcliff denied 
thèse averments, and the évidence established the fact that the Com- 
pany was not insolvont, and that Ratcliff did not know its condition 
when he received the statements, would still be fatal to the motion 
for a rehearing in this case. 

For this reason the motion for a writ of certiorari must be denied, 
and because the second ground for the décision, which is stated above, 
is still conclusive, the motion for a rehearing is denied. 
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In re RICHARDSON et al. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1916.) 

Ko. 1368. 

1. Bankruptcy <g=5l66(3) — DpBDS oy Trust— Validitt. 

Whçre a new note secured by a deed of trust was taken by a bank in 
part satisfaction of an old debt, the bank does not obtain priority by the 
deed of trust ; it having knowledge that the debtor, who was adjudged a 
bankrupt in les» than four months, was then In faillng circumstances. 

[Ed. ISfote. — For other cases, see Bankruptcy, Cent. Dig. §§ 250, 251, 
255, 25T; Dec. Dig. <Si==>166(3).] 

(ÊssFordiher cases see same topic & KEY-NÛMBER in al! Key-Numbered Dlgests & Indexes 
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2. Eankbuptct <©==166(3) — Bona Fidb Pubchasers — Notice of Insolvenct 
OF Makeb. 

Vi'here a bank in due course of business, without notice that tlie mak- 
ers were insolvent, took notes secured by a deed of trust, tlie fact that 
tlie makers were adjudged bankrupts witbia less tban four montbs does 
net impair tbe security. 

|Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 200, 251, 2Ô5, 
207; Dec. Dig. ®=ie6(3).] 

S. MoRTOAQES ©=2.58 BONA FiDE HOLDEK OF NOTES — PrTORITY. 

A bona fide holder of notes secured by deed of trust takes tlie deed freed 
froin défenses which niisiht bave been urged against the original mort- 
gagee and holder of the notes; the deed being treated as the notes. 

LIOd. Note. — For other cases, see Mortgages, Cent. Dig. §§ CS&-C91 ; Dec. 
Dig. <S=2ô8.] 

4. Bankruptcy iS=299 — Actions — Necessart Parties — Wno Are. 

The bankrupts, who were Indebted to another (iriu, executed notes se- 
cured by a deed of trust. Thèse notes were iudorsed by a single inember 
of the creditor tirm, and were negotiated with two différent bank.s, one 
of which banks already held a note of the bankrupts, which the creditor 
firm had indorsed to it. Helé. that the court of bankruptcy had jurisdic- 
tiori of a proceediiig to set aside Ihe deed of trust, though ail members o£ 
the creditor (irm were not parties; only that meiuber who indorsed the 
second note being a party. 

\¥A. Note. — For other cases, see Bankruptcy, Cent. Dig. § 448; Dec. 
Dig. ®=52ÛS).J 

Appeal from the District Court of tlie United States for the Eastem 
District of Virginia, at Norfolk, in Bankruptcy; Edmund Waddill, 
Jr., Judge. 

In the matter of the bankruptcy of R. H. Richardson and others, 
partners trading as R. H. Richardson & Sons, and as individnals. Pro- 
ceeding by Edward W. Wolcott and others, trustées of the bankrupt's 
estate, against the Peninsula Bank of Williamsburg, Va., and others, 
to set aside a deed of trust as a préférence. The référée found the 
trust deed to be a préférence, and from a decree upholding his find- 
ing tlie défendants appeal. Modified. 

Frank Armistead, of Williamsburg, Va., for appellants. 

Sidney J. Dudley, of Hampton, Va., and Harry K. Wolcott, of Nor- 
folk, Va. (Wolcott, Wolcott, Lankford & Kear, of Norfolk, Va., on 
the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On April 2, 1913, R. H. Richardson & 
Sons, were adjudged involuntary bankrupts. In the course of the 
proceedings an attack was made by creditors on a deed of trust in the 
nature of a mortgage of a tract of land executed by Richardson & 
Son to secure notes now held by the Bank of Williamsburg for $1,- 
800 and by the Peninsula Bank of Williamsburg for $1,000. The réf- 
érée reported the deed of trust altogether invalid as an illégal préfér- 
ence, and this finding was confirmed by the District Court. 

Richardson & Sons were contractors and bouglit lumber from Bo- 
zarth Bros., lum ber dealers, for which they were indebted on December 

^=>For othor cases see same topic & KBY-NUMBER In ail Key-Nurobered Dlgests & Indexe» 
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30, 1912, to the amount of $2,800. This debt was représentée! by an 
open account of $800 and a note or notes given by Richardson & Sons 
to Bozarth Bros, for $2,000, and indorsed by them to the Peninsiila 
Bank. At this time Richardson & Sons had become involved by reason 
of the establishment in légal proceedings in a state court of a debt of 
$9,000 against them in f avor of William H. Hayden, Jr. This adjudi- 
cation however had not been so entered on December 30, 1912, as 
to become a judgment lien on the real estate of the members of the firm 
of Richardson & Sons. In this condition of its afifairs, R. H. Rich- 
ardson, a member of the firm, executed a deed of trust to Thos. W. 
Shelton, trustée, dated December 30, 1912, covering a lot in Newport 
News, to secure "the holder or holders" of three promissory notes of 
the firm for $1,500, $1,000 and $300. At the same time Richardson & 
Sons made the notes called for by the deed of trust, payable to their 
own order. The Peninsula Bank discounted the note for $1,000 with 
the indorsement of W. A. Bozarth, a member of the firm of Bozarth 
Bros. ; but being short of funds it requested W. A. Bozarth to hâve 
the other notes discounted at the Bank of Williamsburg. W. A., Bo- 
zarth took the two notes for $1,500 and $300 to the Bankof Williams- 
burg, and, having indorsed them, received the proceeds from that 
bank. Ail the money received was applied to the payment of the note 
or notes of Richardson & Sons for $2,000 held by the Peninsula Bank 
and the account of Richardson & Sons with Bozarth Bros. 

[1] W. A. Bozarth testified that he had no notice of the insolvency 
of Richardson & Sons. R. V. Richardson, of Richardson & S'ons, 
testified, on thé contrary, that when the new notes and the deed of 
trust were made both W. A. Bozarth and the Peninsula Bank knew 
his firm was in "failing circumstances." Under this évidence the find- 
ing of the référée, concurred in by the District Judge, that Bozarth 
Bros, and the Peninsula Bank had reasonable cause to believe that 
Richardson & Sons were insolvent whenthey took the security, can- 
not be disturbed. The Peninsula Bank having taken the new note and 
the security, the trust deed, in part satisfaction of its old debt, with 
good reason to believe that the mortgagors were insolvent, the deed 
ai trust cannot stand in its. favor against creditors of the same class. 

[2, 3] The Bank of Williamsburg stands on a différent footing, 
There is no évidence that it had any notice of the insolvency of Rich- 
ardson & Sons, or that it did not take the notes for $1,500 and $300 in 
good faith in the usual course oi business. The notes were negotiable, 
and the Bank of Williamsburg took and held them as bona fide indor^ 
sees. This indorsement carried with it the security of the deed of 
trust. The authorities at one time were in serious conflict on the ques- 
tion whether the indorsee of a negotiable note took the mortgage given 
to secure it subject to défenses which might bave been set up against 
the original mortgagee ; but it is now well settled by the great weight 
of authority that the indorsee of a negotiable note takes the mortgage 
given to secure it, if valid on its face, as he takes the note, freed from 
défenses which might hâve availed against the original mortgagee. 
Carpenter v. L,ongan, 16 Wall. 271, 21 L,. Ed. 313; Kenicott v. The 
Superviser, 16 Wall. 452, 21 L. Ed. 319 ; Sawyer v. Prickett, 19 Walh 
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146, 22 L. Ed. 105 ; New Orléans Co. v. Montgomery, 95 U. S. 16, 
24 L. Ed. 346; Chicago Railway Equipment Co. v. Merchants' Bank, 
136 U. S. 268, 10 Sup. Ct. 999, 34 L. Ed. 349; Cudahy P. Co. v. State 
Nat. Bank, 134 Fed. 546, 67 C. C. A. 662; Nashville Trust Co. v. 
Snaythe, 94 Tenn. 513, 29 S. W. 903, 27 L. R. A. 663, 45 Am. St. 
Rep. 74^, and note. 

It seems that the précise point has not been decided in Virginia, 
though the case of Carpenter v. Longan, supra, was cited as authority 
in Stimpson v. Bishop, 82 Va. 190. The case of Evans v. Roanoke 
Savirigs Bank, 95 Va. 294, 28 S. E. 323, has only an indirect if ciny 
bearing on the question. There it was held that a satisfaction entered 
on the record of a deed of trust by the payée of the note secured by 
it was efîfectual against the indorsee of the note in favor of a subsé- 
quent encumbrancer of the property without notice that the original 
payée had parted with the note. But this conclusion was reached on 
the ground that section 2498 of the Code of Virginia provided that 
effectuai satisfaction could be so entered. In the case now before us 
there was no release and the statute referred to has no application. 

[4] There is no force in the position that the court cannot pass on 
the validity of the deed of trust because Bozarth Bros, are not par- 
ties to the proceedings. The Peninsula Bank and the Bank of Wil- 
liamsburg are the sole owners of the deed of trust and the notes it was 
intended to secure, and W. A. Bozarth is the indorser liable to the 
banks. Hence the banks and W. A. Bozarth are the only parties nec- 
essary to hâve before the court in determining the validity of the se- 
curity. It is true a claim may be made to require Bozarth Bros, to re- 
fund the money received on their debt from the Bank of Williams- 
burg, and it may hâve been better to hâve Bozarth Bros, before the 
■court to the end that ail possible questions might be decided in one de- 
cree. But that point was not involved in the issue of the validity of 
the deed of trust. Should the creditors seek to hâve refunded the surti 
of $1,800 received by Bozarth Bros, from the Bank of Williamsburg, 
it will be time enough to bring in Bozarth Bros, as parties so that they 
may be heard on the claim against them. 

The holding that the deed of trust is valid as a security for the notes 
held by the Bank of Williamsburg, makes unnecessary in this pro- 
ceeding considération of the question whether there are aiiy other cred- 
itors in the same class with the preferred creditors who would be af- 
fected by the préférence, since the property covered by the deed of 
trust has been sold and the proceeds $2,000 will not be more than suffi- 
cient to pay the notes held by the Bank of Williamsburg. This conclu- 
sion will exclude Wm. H. Hayden, the judgment creditor, from partic- 
ipation in the fund, and we shall not anticipate any issue that may 
^rise between other parties. 

The resuit is that the deed of trust to Thos. H. Shelton is adjudged 
a valid security as to the notes held by the Bank of Williamsburg, and 
irivalid as to the note held by the Peninsula Bank against creditors of 
the; same class; and the decree of the District Court is modified ac- 
cordingly. 

Modified. 



73 232 FEDERAL ftBPORTEB 

KEYSTONE OOAL & COKE CO. v. FEKETB et al. 
(Circuit Court of Appeals, SIxtb Circuit Aprll 6, 1916.) 

Nos. 2692-2695. 

1. Limitation of Actions ©=122 — Commencement of Action — Ineffectivk 

Sekvice. 

In an action In which ttie period of limitation expired on December 
24th a summons was Issued, dated ' December 21st, and an attempted 
service was made on December 2îth. On motion tliis service was set 
aside, but a motion to disinlss was denied, and défendants subsequently 
api)eared generally, without any further summons and service. Held 
that, under Gen. Code Ohio, § 11230, providing that an action shall be 
deemed commenced as to each défendant at tbe date of the summona 
served on liim, tbe action was commenced on December 21st, and was not 
barred, esp«clally in view of section 11233, providing that, If plaintlfl 
fails otherwise tiian upon the merlts in an action commenced or attempt- 
ed to be commenced in due time, he may commence a new action wlthln 
a year after such fallure. 

fEd. Note. — For other cases, see Limitation of Actions, Cent. Dlg. i§ 
527, 53S ; Dec. Dlg. <S=122. 

For other définitions, see Words and Phrases, First and Second Séries, 
Commencement of Action.] 

2. DïiATH <g=>44 — Parties — Substitution. 

In actions l)y adminlstrators to recover for deaths occurring In another 
state, the t>etitions specified the survivlng relatives, alleged that they had 
been injured l>y the deaths, and either stated expressly or showed by im- 
plication that the actions were brought for tbeir benefit On it appearlng 
that under the law of the state where the deaths occurred the rlght of 
action vested in the survivlng relatives, and not in the Personal représenta- 
tives, the court permitted a substitution of such survivlng] relatives as 
plaintlfCs of record. Held, that thls w^as not error, as the amendment 
made no change, except to substitute the real parties in Interest for the 
plaintlffl, who had supposed he was their trustée. 

[Ed. Note. — For other cases, see Death, Dec. Dig. <@=344.] 

S. Pleading ®=5430(2) — Issub», Pkoof, and Vaeiancb — Waiveb ov Objec- 
tions. 

Where, tliough the case was submltted to the jury and a recovery was 
permitted upon a theory of négligence not dlsclosed in the pétition, de- 
fendant made no objection on the ground of varlance to the évidence as it 
came in, or to the action of the court in submitting thls theory, it waived 
any objection resting upon the varlance. 

[Ed. Note.— -For other cases, see Pleading, Cent Dig. §§ 143&-1441 ; Dec. 
Dlg. @=>430(2) ; Trial, Cent. Dig. §§ 219, 206.] 

4. Masteb and Servant (©=285(1) — Liability foe Injuries — Explosions. 

Employés of a mining company were klUed or injured by an explosion ol 
blasting powder, stored in a boardlng house for company workmen con- 
ducted by W., while a party was in progress. Though the company clalm- 
ed that W. was a lessee under a formai wrltten lease, and that it, as les- 
sor, had no control over the premlses, and that the powder was solely 
In control of mlners boarding in such house and kept there for their own 
convenlence, there was évidence tending to show that the lease was a 
mère form, that the boarding house was for the company's benefit and 
completely under Its control so far as it cared to exercise control, that the 
powder belonged to It and was kept there for its convenlence, that the 
party was assembled wlth the assistance of Its représentative as a part 
of Its policy of properly providing for the needs of Its workmen, and 

^=9For otber citses see same topic & KEY-NUMBER lu ail Ke^-Numbered Digesti & lodezea 
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that its agent knew of the présence of the powder on the occasion in 
question. There wàs also évidence that it was négligence to malntain 
so large a store of powder in the place where it was liept under the eir- 
cumstances. Hel4, that défendant was not entltled to an instructed ver- 
dict. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1008 ; 
Dec. Dig. <©=>28ô(l).] 

5. Trial <S=255(11) — Instructions — Request. 

While défendant was entltled to a charge maldng it clear to the Jury 
that plalntlffs could not recover upoii the theory upon which they did re- 
cover If the lease represented the contract between the company and W., 
and If the relations which it seemed to create were the ones actually exist- 
ing, and while, If such charge had been requested, it would hâve been 
error to dispose of this matter with only the gênerai statement that the 
jury must décide which party had the actual control and management of 
the prenilses and of the powder, the failure to glve such instruction was 
not réversible error, in the absence of any request therefor. 

tBd. Note.— For other cases, see Trial, Cent. Dig. §§ 627-629; Dec. 
Dig. ©=>255(11).] 

6. Appeal and Error <@=>216(1) — Réservation of Grounds of Review — Re- 

QUESTiNG Instructions. 

An exception to the failure to charge specifically as to some theory of 
recovery or défense Is not sufficient upon which to predicate error, when 
there is no prelimlnary request for such instruction. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. ©=216(1) ; 
Trial, Cent. Dig. §§ 627, 628, 630.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; Wm. L,. Day, Judge. 

Four actions, by Michael Fekete, by Frank Thry, by Anna Helm- 
linger, and by Adam Muller, against the Keystone Coal & Coke Com- 
pany. Judgments for plaintifïs, and défendant brings error. Affirmed. 

The Keystone Company operated coal mines in Pennsylvania and owned the 
houses used by the men. One of thèse houses was occupled by Mr. and Mrs. 
Wllding; he worked in the mine, and she ran the house on her own account, 
as a boarding house for company workmen ; a considérable quantity of blast- 
ing powder was stored in a closet off the room used for c-ooklng and eating ; 
Christinas eve, there was a "party" in this room ; durlng the evenlng this 
powder blew up, killlng some and injuring others; and thèse four sults were 
brought in a state court of Ohlo (later removed to the court belovï' because of 
diversity of cltlzenship) to recover for the injuries or deaths. The plalntiff 
in each of thèse cases recovered a verdict, and the Keystone Company brings 
error. The questions involved in the records are substantially the same in ail 
four cases, except as hereinafter specified. 

The merltorious questions involved were whether there was négligence in 
storing this powder in that location, whether the powder belonged to the com- 
pany, and it had control of the premises, so as to make it liable for their dan- 
gerous condition, and whether there was contributory négligence. The plaln- 
tiff in error clalms that, as matter of law, it was entltled to prevall on thèse 
issues, and also claims that the statute of limitations had run, and that a 
new iplalntifC was erroneously substltuted during the trial, and that there were 
errors in the charge to the jiiry. 

Berkeley Pearce, pf Cleveland, Ohio, W. S. Rial, of Greensburg, Pa., 
and James Mathers, of Cleveland, Ohio, for plaintifif in error. 

C. S. Reed and Reedj Eichelberger & Nord, ail of Cleveland, Ohio, 
for défendants in error. 

©=;jFor other cases see Sajne topic & KEY-NUMBER In ail Key-Numbéred Dlg^sts & Indexes 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. Statute of Limitations. The injuries happened December 24, 1910, 
in Pennsylvania. Tlie Ohio statute referring to actions for death 
caused by wrongf ul act in another state, says : 

"Every such action * * * sliall be coniinenced within the tlme prescribed 
for the comnieuceiuent of such action by tlie statute of such other state." Gen. 
Code Ohio, § 10770, as amended, 101 O. L. 198. 

The Pennsylvania period of limitation for "such action" was one 
year. Hence the period expired December 24, 1911. The Ohio stat- 
utes further provide (G. C. § 11230) that: 

"An action shall be deepaed commenced, within the meaning of this chap- 
ter, as to each défendant, at the date of the summons which is served on him." 

The summons issued on each of the three death claims in the state 
court was dated December 21, 1911, and, by the return of the sheriff, 
purported to be served on the Keystone Company December 27, 1911. 
Later this service was set aside, but a motion to dismiss the cause was 
denied. This action was taken after a spécial appearance by the de- 
fendant for the purposes of the motion, and we assume that it was 
taken because the défendant corporation had not been reached by serv- 
ice upon the proper représentative. Still later, and without any fur- 
ther summons and service, défendant appeared generâlly in each ac- 
tion; and when thèse, after much delay, had reached the stage for an- 
swer, it relied upon the foregoing statutes of limitations. 

In our judgment, each action was commenced on DeCember 21st, and 
was not barred. Certainly, defendant's gênerai appearance must hâve 
been in an action then pending ; there is nothing to indicate that it ever 
was commenced over again after the first attempt; we see no way to 
avoid the conclusion that défendant entered its appearance and fîled its 
plea in the same action which had been commenced on December 21 st. 

We are confirmed in this conclusion by the view that if défendant 
had not thus appeared in this action, but had insisted upon an entire 
dismissal, plaintifï would hâve had the right to begin a new suit at any 
time within one year, under the Ohio statute (G. C. § 11233), providing 
that, if the plaintiiï fails otherwise than upon the merits in an action 
commenced or attempted to be commenced in due time, he may com- 
mence a new action within a year after such failure, in spite of the 
fact that the time originally limited theref or bas expired. It is not to be 
supposed that défendant intended to, or that it could, defeat the pur- 
pose of this last statute by voluntarily appearing in an action imper- 
fectly commenced, and then insisting that the action in which it ap- 
peared had never been commenced at ail. 

[2, 3] 2. The Parties Plaintiif. Each of three actions was brought 
by an administrator to recover for the death of his intestate. The pé- 
titions, as amended, specified the surviving relatives, and alleged that 
they had been injured by the deaths in the amounts of the ad damnùm 
clauses. One of the pétitions expressly stated that the action was 
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brought for the benefit of this survivor, and the other two are open to 
no other implication. Tiie answers raised no question of the right of 
the administrators to maintain thèse actions ; but af ter the trials had 
reached the point where the plaintiffs' opening argument to the jury had 
been made, the défendant first suggested that, by Pennsylvania law, 
the right of action for wrongful death vested in the surviving, dépend- 
ent relative, and not in the personal représentative, whereupon the court 
permitted, in each action, a substitution of plaintiffs, so as to make the 
surviving relative the plaintifî of record, and the cases proceeded to 
judgment in that form. This is said to bave been error both because 
the action became a différent one and because the new action was, at 
that date, barred by time ; and to support the claim of error, défendant 
relies upon Railway v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. 
Ed. 983. 

. In that case, as is pointed out in Railway v. Wulf , 226 U. S. 570, 577, 
33 Sup. Ct. 135, 57 L. Ed. 355, Ann. Cas. 1914B, 134, the amendment 
was not merely a change in the nominal party, but presented a différent 
theory of the right to recover and a différent state of f acts ; and it was 
for thèse reasons that the amendment was not permitted. The amend- 
ment in the présent cases made no change, except to substitute the 
real parties in interest for the plaintiff whd had supposed he was their 
trustée. It is true that the case was submitted to the jury and a re- 
covery was permitted upon a theory of négligence not disclosed in the 
original pétition; but no more was it disclosed by the amended péti- 
tion af ter the substitution of parties ; and since défendant made no 
objection, on the ground of variance, to the évidence as it came in, or 
to the action of the court in submitting this thébry, it waived any ob- 
jection resting upon that variance. 

So far as concerns the propriety of the amendment, we cannot dis- 
tinguish thèse présent cases from the Wulf Case. One is the converse 
of the other. There the beneficiary brought suit as plaintiff, and, when 
it was learned that the right of action there involved had vested in the 
Personal représentative, a substitution was permitted. We cannot see 
that it is of any importance that the beneficiary and the personal rep- 
résentative happened to be the same person. We find no error in the 
action of the court below in this respect. See, also, Seaboard Ry. 

v. Koennecke, 239 U. S. 352, 36 Sup. Ct. 126, 60 L. Ed. . We 

assume, as the parties do, but without deciding, that the identity 
of the plaintiff in such an action is fixed by the Pennsylvania, not by 
the Ohio, statute, and that the amendments named the proper parties, 

[4] 3. The Merits. The court held that killed or injured persons 
who knew that the powder was in the closet were guilty of contribu- 
tory négligence and recovery was barred. This holding was fatal to 
other actions, but in thèse four cases, it was found that such knowl- 
edge did not exist. There was évidence tending to support this finding, 
and so the question of conttibutory négligence is not hère. Upon the 
subject of négligence or nuisance, whichever it may be called, it is 
clear enough — -perhaps it is hardly . disputed— that the proofs tended 
to show that it was beyond the liinits of prudence to maintain so. large 
a store of powdèr as som.e évidence indicated this was, in a place like 
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this closet and at a time when the adjoining room was to be occupied 
by a miners' Christmas eve party, involving drinking and smoking, 
and when some of those naturally to be expected to be présent did not 
know the powder was there and when no warning was given for tîîé 
benefit of thèse uninformed persons. The really vital question was 
whether this négligence was properiy imputable to défendant, the owner 
and landlord of the premises or could be imputed only to the tenants 
or subtenants in the house or their invited guests. Ail the injured per- 
sons were of thèse classes. We see no object in detailing the évidence 
upon the issue. On one side, it was claimed that Mrs. Wilding and 
her husband were lessees under a formai written lease ; that the com- 
pany, as lessor, had no control over the premises and that the powder 
was solely in the control of the miners to whom it had been furnished 
f rom time to time ; and that the miners boarding in the house kept this 
store bf powder there for their own convenience, so that they might 
more easily get their daily supply. On the other hand, it was said that 
the written lease was a mère form; that the boarding house was for 
the Company benefit and was completely under its control, so far as it 
cared to exercise control; that the powder in the closet belonged to the 
company, and was replenished and kept there by the company for its 
convenience; and that, on this particular occasion, the party had been 
assembled in this place with the assistance of the company's représenta- 
tive and as a part of its policy of properiy providing for the needs of 
its workmen. It is not now important where the weight of the évidence 
was on this main issue. There was more than a scintilla of évidence 
in plaintififs' favor on each link in this chain, so as to require its sub- 
mission^ to the jury. The weakest link is with référence to the com- 
pany's knowledge that this quantity of powder was in this place at this 
time, but there is testimony that it was aïiown to the company's agent 
just before the explosion, and he said it was ail right. If this is true, 
à warning from him to those présent would hâve prevented liability, 
if not in jury. It was made clear by the charge that the jury must find 
for plaintiffs or for défendant, according as they found this gênerai 
State of facts one way or the other, and we think défendant was not 
entitled to an instructed verdict. The extended discussion in the brief s 
as to the liability of a landlord, where a dangerous nuisance is main- 
tained on the premises by the tenant, becomes immaterial. Each case 
was submitted to the jury and each verdict stands upon the theory that 
the ordinaty relation of landlord and tenant did not exist, but that 
the premises were, in fact, in the possession and control of the land- 
lord, and that the dangerous condition was maintained by it. 

[5,6] 4. Spécifie Brrors in the Charge. Several complaints are 
made, but wé think they are, with one exception, sufficiently covered by 
what has been said, or else that they do not require separate mention. 
The written lease from défendant to Mrs. Wilding, défendant re- 
garded as important, and it was presented by défendant as superseding 
the earlier and rather loose arrangement under which there was more 
reason for saying that défendant had actual control. Though of 
course plaintifïs were not bound by the terms of the lease as the par- 
ties to it were, as against dispute by paroi, yet if this lease in truth 



MANEY BEOS. <fe CO. V. CKANE CI^EEK IRRIGATION, L. & P. CO. 77 

représentée! the contract and the whole of it between the company 
and Mrs. Wilding, and if the relations which the lease seemed to 
create were the ones actually thereafter existing, plaintiffs were not 
entitled to recover upon the theory upon which they did recover. De- 
fendants were entitled to a charge making this clear to the jury, and if 
such a charge had been requested-, it would hâve been error to hâve 
passed the matter by as the court did, with no référence whatever 
to the lease or to that spécifie theory of défense, , and with only 
the gênerai statement that the jury must décide which party had 
the actual control and management of the premises and bf the pow- 
der. Stoll V. Loving (C. C. A. 6th Cir.) 120 Fed. 805, 57 C. C. 
A. 173. However, no such requcst was made, and we hâve repeat- 
edly held that a judgment will not be reversed because the court 
did not submit specifically some theory of recovery or défense which 
he was not asked to dd. Erie Co. v. Schomèr (C. C. A. 6th Cir.) 171 
Fed. 798, 802, 96 C. C. A. 458. An exception was taken in gênerai 
terms to the failure of the court to charge upon the subject of the ef- 
fect of the lease, but such an exception cannot supply: the place of the 
necessary preliminary request. An exception alone is sufficient to 
reach an error of commission in the charge, but it may not be as to an 
error of omission. In such case, it amounts only to the claim that the 
court should hâve said something ; f urther, but the court is not told 
what it is that he should hâve said — is not told even in substance. 
Many times such an exception wiU be ail that the trial judgç thinks 
necessary to inform him sufficiently, and, in his discrétion, he will pro- 
ceed to cover the ground omitted; but the close of the trial, when a 
jury is about to retire, is not the proper; time to bring to the attention 
of the trial judge for the first time, and merely by exceptior^,/a mat- 
ter, the proper disposition qf which requires study and careful for- 
mulation in connection with what has been said. Only in a clear case of 
préjudice — if then — could we feel justified in reversing the judgment 
for a reason based only on stich an exception;- and this is not such a 
case. See Young v. Çprrigan (C. C. A. 6th Cir.) 210 Fed. 442,, and 
cases cited; on page 443, 127 C. C. A. 174. 
The judgment in eacb case will be affirmed. 



MANEY BROS. & CO. v. CRANE CKEEK IRRIGATION, LAND & POWER 

CO. et al. 

CRANE CREEK IRR. dIsT. et al. v. MANEY BÏIOS. & CO. 

(Circuit Court of Appeals, Ninth Circuit. March 6, 1916. Rehearing Denied 

ÏVIay é, tel6.) 

No. 264ft. 

1. Watebs and Water OotrBSE8^=228— •Ibrigatïon— Executort Contract 
OF Sale- — Mortgage bt Vendos» i ; 

A corporation, owner of water rlghts, réservoir sites, and rights of way 
for ditches, which contracted to construct aii, irrigation System and to 
cônvey undivlded Iriterests thereirt fo ëach of twô public irrigation dis- 
tricts In exchange for their bonds àt par,''<;bUM' nbt-therèaftér,;a^ agâinst 

©sjFor other cases see same toplc 4 KBY-NUMBER'in *1I K«y-NUmbered DIgests & lDde«s 
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the. districts, Incumber such ipterests by a mortgage to a construction con- 
trattor having notice Of the ïacts, securing an obligation for the payment 
6f tooney, aild wlilch the districts could not discharge through the médium 
of payment prbvided: for in their cohtracts. 

[Ed. Note.— For other cases, see Waters and Water Courses, Dec. Dlg. 
«==228.] 

2.,Watebs and Wateb Courses iS=5>228 — ^Ibbigation Disteicts — Powees of 
Officers. , , 

In such case the action of the officers of an irrigation district in at- 
temptlng to recogniZe thé valldity of the mortgage was wholly ultra vires, 
and not blnding on the district 

. fEd. Note.— For other cases, see Waters and Water Courses, Dec. Dig. 
<S=>228.1 , , 

Appeal and Cross-Appeal from the District Court of the United 
States for the Southern Division of the District of Idaho; Frank S. 
Dietrich, Judge. 

Suit in èquity by the Poctiahd Wood Pipe Company, Maney Bros. 
&: Co., a copartnership consisting of J. W. Maney, John Maney, Her- 
bert G. Wells, and E. J. Wells, and ôthers âgainst the Crâne Creek 
Irrigation, Land,& Power Company,, thc; -Crâne Creek Irrigation Dis- 
trict, the. Sunnyside Irrigation District, and others. : From a decree 
entered on the cross-bill of Maney Bros. & Co., that company and the 
irrigation districts appeal. Afïirmed. 

Richards & Hagà and McKeèn F. '■ Morirôw, ail of Boise, Idaho, for 
Maney Bros. & Go. 

C. S. Varian, of Sait Làke City, Utah (E. R. Coulter, of Weiser, 
Idaho, of Counèél), fbr Crâne Creek Irrigation, Land & Power Co. and 
others. ■,',,' 

Wilbur, Spencer & Beckett, of Portland, Or., for Portland Wood 
Pipe Co. 

Before GILBERT and MORROW, Circuit Judges, and RUDKIN, 
District Judge. 

RUDKIN, District Judge. This is a companion case of Cranè Creek 

Irrigation District v. Portland Wood Pipe Go., 231 Fed. 113, C. 

C. A. , just decided. In fact, the présent appeal and cross-appeal 

were prosecuted from parts of the same decree. As stated in bur 
opinion just referred to, the Crâne Creek Irrigation, Land & Power 
Company is a private corporation organized and existing under the 
bws of the State of Idaho, and the Grane Creek Irrigation District and 
the Sunnyside Irrigation District are. public corporations organized and 
existing under. the laws of that state. Qp thei22d day of August, 1910, 
the Irrigation ^ Power Company, entered irito two separate contracts 
with the two irrigation district? in' <Juestioii iinder the terms of which 
it agreed to construct and fcbfiïplete dh irrigation system according 
to certain plans and specificaticins agreed upon, and upon completion 
to convey to each of the irrigation districts a certain specified unr 
divided interest therein. Thèse contracts récited that thé Irrigation & 
Power Compatiy WaS the oVl^rier of certain water rights, réservoir sites, 
an.<d rights of way upqn whî<|ih' ^orne construction woirk had beeii per- 
iormed, and it was thereupon, agreed that the réservoir, dams, pipe 

^S3»For other esses <e« svne topie;4 I^^YiNWiMBlïH In ail Key-Numbered Oigesta & Indexes 
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lines, flumes, laterals, and other structures, should be constructed and 
completed by the Ist day of May, 1912, and that when so constructed 
and completed the undivided interest should be conveyed to each of 
the irrigation districts as therein provided. It was further agreed 
that partial conveyances should be made f rom time to time on monthly 
estimâtes as the work progressed, and that upon the completion of 
the work thèse partial conveyances should be followed by final con- 
veyances. In considération of thèse conveyances the irrigation dis- 
tricts agreed to deliver to the Irrigation & Power Company certain 
coupon bonds of the districts at their face value. The contraçts 
with the two districts were identical in terms, except as to the in- 
terest to be conveyed and the considération to be paid. 

On the 29th day of September, 1911, Maney Bros. & Co. entered 
into a contract with the Irrigation & Power Company for the construc- 
tion of a dam forming a part of; the irrigation System, in which it 
was agreed, among other things, that the Irrigation & Power Com- 
pany should exécute its promissory note in tlie:sum of $8,^,000, due 
November 15, 1912, with interest at the rate of 6 per cent.per annum 
from November 15, 1911,,secured by amortgage on ail its prpperty, 
rights, and franchises of a form satisfactory to the contractprs, as 
security for the payment of the note, and any and ail other sums due 
or to become due under the agreenient, and that the note should be 
indorsed by the appellees, Ford, Éutterfield, and; McKinney. On the 
same date a mortgage was executed by the Irrigation & Power Com- 
pany to Maney Bros, to secure the payment of the sum of $87,000 
thus agreed upon. This mortgage was executed to secure a promis- 
sory note for the sum of $87,0ÛO, in lawful money of the United 
States, with interest at the rate of 6 per cent, per annum from Novem- 
ber 15, 1911. Thereafter the Irrigation & Power Company entered 
into a further contract with the Slick Bros. Construction Company for 
the construction of other parts of the system, and the Portland Wood 
Pipe Company furnished materials to Slick Bros, to be used in such 
construction work. Subsequently the Portland Wood Pipe Company 
perfected a lien under the laws of the state of Idaho and instituted the 
présent suit in the court below for :the foreclosure thereof . In that 
suit Maney Bros. & Co. filed a cross-complaint praying for the f ore- 
closure of their mortgage. The court below decreed a foreclosure as 
against the Crâne Creek Irrigation, Land & Power Company and its 
property, but denied any relief as against the irrigation districts and 
their property. From this decree both Maney Bros. & Co. and the ir- 
rigation districts hâve appealed. 

It was conceded at the trial that there was a balance due on the 
Maney Bros. & Co. mortgage in the sum of $35,989.10, with interest 
at 6 per cent, per annum from December 27, 1913, and the decree 
awarded a personal judgment in that amount against the Irrigation & 
Power Company and the sureties on the note, and decreed a fore- 
closure of the mortgage: as against the property of the mortgagor, The 
errors assigned on appeal of Maney Bros. & Co. are based on the re- 
fusai of the court to decree a foreclosure against the property and 
property rights conveyed by the Irrigation & Power Cpmpany to the 



tivo irrigation districts, or toallow an aftp'rney's f eè in excess of $1,000 
on the mortgage 'foreclbsùre. Therè was no error in thèse rulings. 
No doubt the veiidor under an executory contract of sale such as this 
holds the légal title as security for the payment of the purchase price, 
and the title so held mây be conveyed, mortgaged, or devised. The 
right to convey or mortgage, however, is subject to the important qual- 
ification that the vendor' caiinot, by ahy subséquent act of his, restrict 
or impair the rights of the purchàiser under the executory contract, 
or impose burdens upon the property which cannot be removed by 
thé purchaser without departing from the terms of his contract of 
purchase. Hère the irrigation districts agreed to pay for the property 
in irrigation district ' bonds at their par or face value, whereas the 
mortgage called for the payment of lawf ul money of the United States. 
The mortgage could not be satisfied or paid through thé médium of 
irrigation district bonds, and this fact was well known to the parties 
at the tinje of the execvition of the mortgage. 

The powers of irrigation district dfficers are deiined and limited by 
law; and parties deahng v,nth them, or in relation to the property they 
represent, are chargeable with notice of the powers conferred and of 
the mode in which thèse powers must be exetcised. Such officers may 
not purchase property subject to a mortgage where it is without their 
power to pay or discharge the mortgage lien (Voss v. Waterloo Water 
Co., 163 Ind. 69, 71 N. E. 208, 66 L. R. A. 95, 106 Am. St. Rep. 
201, 2 Ann. 'Cas. 978), and property which they hâve contracted to pur- 
chase may nôt be subjected to a lien by the vendor which the irriga- 
tion disttict cannot satisfy or discharge through the médium of pay- 
ment jprovidèd for in the cdiiti'act of purchase. Hère it was without 
the powêr of the irrig^Jiion districts to pay or satisfy the mortgage, 
at least without departing from their contract of purchase, and this 
,fact was well known to the môrtgagors. If the parties to this 'mort- 
gage contemplated or intended that the mortgage should be taken up 
and paid by the districts as a part of the purchase price of the prop- 
erty, the mortgage should hâve beenmade payable in bonds either 
directly of in the alternative, so that this might be done. The mort- 
gage, howéver, contained no such' provision. It was payable only in 
lawful money of the United Sta:tés, and it could not be discharged 
or satisfied by a tendér df irrigation district bonds. The irrigation 
districts assumed nb' obligation to pay cash by their contract of pur- 
chase, and to permit a fôreclosure of the mortgage against their prop- 
erty at this time f ôr f ailure to redeeni the mortgage in cash wduld 
work a manifest fraud against, thero. Such a fesult must havé been 
contemplated, or should hâve been contemplated, when the niortgage 
was takeni For thèse reàsons thé tou'rt 'cbmmitted no error in deny- 
ing a foreclosuré against the property 'conveyed to the irrigation dis- 
trictS'.\ ^ ' ■^' ■ '^ '■;■ ,■; ' ■ ' ■ ' ^ 

îh this connection wé'havé not byerlboked the provision of the mort- 
gage requiring the mortga,géés to releàçe the lien of the mortgage on 
the t^roperty tb bé conveyed ;to' thé Stfrtïiy'side Irrigation District upon 
the deposit as additionai Security With thé câshier bf the Boise Na- 
'tibn"al Bank of $75,000 fiai* value of the legally issued bonds bf the 
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district, tfie legalit}'' of which should fifst be apprqvedby thè' Suprême 
Court ,of the state of Idaho, or the like provision for the^.'rçleasè of 
the mortgage on the property to be conveyed to the iÇrane Çreek, Irri- 
gation District by depQsiting-^ $50,000 par value pf . the bonds of that 
district. But thèse were burdens ,which the parties to'the mortgage 
could not lawfully impose on the irrigation districts. 

[2] Our attention has bèen called to certain resolutions adopted by 
the dîstfict recognizing the validity bf this mortgage; but such resolu- 
tions were adopted without considération, and thè attempt on the part 
o£ the district ofificers to subject the property of the districts to the 
lien of the mortgage is so manif estly ultra vires that it calls for no dis- 
cussion. It is further claimed that the irrigation districts had no power 
to contract for the payment in bonds of an irrigation System to be 
thereafter constructed; but the contract has been made and executed, 
and it does not lie with the mortgagors in this case to challenge or 
question what has already bçen accomplished. 

The action of the court below in fixing the amount of the attorney's 
fee was based largely on the ground that the principal services were 
performed in an unwarranted attempt to subject the property of the 
irrigation districts to the lien of the mortgage. In vievv of this fact, 
and of the further fact that the foreclosure was not contested by 
the mortgagor, we are liriable to say thàt the allowance was inadéquate 
or improper. 

The claim of the irrigation districts that the property of the Irriga- 
tion & Power Company was not subject to foreclosure, because the 
Irrigation & Power Company was a tenant in common with the irriga- 
tion districts in a part of the property, is so utterly without merit as 
to require no discussion. 

The rjghts of the POrtland Wood Pipe Company were disposed of 
in our former opinion. 

The decree is affirmed, without costs to either party. 



' COOPER V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Mardi 17, 1016.) 

No. 82. 

1. Criminal Law <S==>11.59(2)—Review— Questions of Fact,, 

Whether àecusecl deviséd a scheiiie to defraud, and wbether it was car- 
ried ont by the use of the mails, are questions of fact, the détermination 
of which by;the jury cannot he reviewed, wUere there was évidence to sus- 
tain it. :■: : i : /.. ; :'■,'.■ ■ . , 

(Ed, Xot^.,— Fpjcothçir cases, see Crimlnal La w,, Cent. Dlg. § 3075; Dec. 

: Dig. (Ê=>ii59(2).ïi ;;'.;;.;■ 1 ., ;,, , 

2. -Crimixal Law <gii9ll70%'(l) — EViden'ce— IncRi.ùinATTng Self— AoREEUENy, 

The constitutioBal rlgits of acciis^d ,were not' infrlnged by his beiiiè 

asked if, a slgnatu;fë. . shwyn hirn was genuine, whère it had been agreed 

between coupsçl,,,in.,',9E4er to exp'edlte , the Introduction of exhîbits, that 

i3=»For otlierc»B«««e»i*«ailB;t»»ic aaKEYiNUMBER ta ail Kçr-Numbnreâ Dlgest» & Indexe» 
232 F.— 6 
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when there was no question as to defendant's signature the paper migbt 
be recelved wlthout proof of signature. 

[Ed. Note.— For other caàes, see Crlmlnal Law, Cent. Dlg. | 3129 ; Dec. 
Dig. ®=9ll70%(l).] 

3. Cbiminai, Law ®=9ll7ÔVi(6)— Sarmléss Ebeob— Miscondtjct of Cottnsel. 

Where counsel for thê government persisted In the question af ter It 
became apparent that coUnsel for the défendant ohjected, but the court 
*uled that défendant dld not haye to admit thé signature unless he wanted 
to, and that the government would haye to prove It, and ofCered to In- 
struet the Jury that It wâs an entlrely voluntary admission, there was no 
prejudicial error. '■ 

[Ed. Note.— For other cases, see Crlmlnal Law, Coilt. Dlg. § 3134; Dea 
; Dlg. <®=>llT0y2(6).] • :: r ■ '■ 

4. Cbiminal Law <ês=>720(3)-*.TriàI/— Argument of CotJNSEi.. 

In the trial of oneof four défendants Indicted for using the mails to 
defraud, where one of the codefendan^s had testlfled wlthout objection 
that ^e hàd pleaded gùllty, the prosecùting attorney could comment on 
that fâet. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent. Dlg. §§ 1670, 1671 ; 
Dec. Dlg. <S=»720(3).] . ■ ■ 

B. Cbiminal Law <&=5ll34(l)— Rbview— Stjspended Sentence. 

Eullngs by the trial court -on an lodlctment, sentence under wMch was 
suspended, can be reviewed, notwlthstandlng the fact that imprlsonment 
thereunder seems remote. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent. Dlg. §§ 2986, 3056; 
Dec. Dlg. <S=>1134a).] 

6. CoNSPiBACT ®=45— Evidence— Admissibilitt: — Continuation of the Of- 
fense. 

Under an Indlctment whlch charged a consplracy to use the mails to de- 
fraud In the sale of bonds of a real estate eompany, and alleged that the 
acts in furtherauee thereof continued to a date which was wlthln two years 
of the fillng of the Indlctment, évidence that the office of the eompany 
was kept open np to that date after a date three years before the flling 
of the Indlctment was admissible: to shlow; that the prosecutlon was not 
barred. 

[Ed. Not& — For other cases, see Consplracy, Cent. Dlg. || 100-104 ; Dec. 
Dlg. <Ê=»45.] 

T. Cbiminal Law ©=>390 — Evidence — Admissibility — ^Intent of Codefend- 

ANTS. 

Where two of four défendants jolntly Indicted for consplracy had plead- 
ed guUty, It was properto , refuse to permit them to testlfy as to thelr 
Intent in doing certain acts, since tlieir intent was not In issue, and they 
could only liifer the Intent of the défendant on trial, whlch inference waa 
for the jury to draw. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dlg. § 858; Dec, 
Dlg. <s=3390.] 

In Error to the District Court of the United States for the South- 
ern EHstrict of New York. 

William H. Cooper was convicted of using the mails in furtherance 
of a scheme to defraud, and he brings error. Affirmed. 

Thls case cômes hère on writ of error to revIew jndgments of conviction on 
two Indictments under sections 215 and 37 of the United States Criminal Code 
(Act March,4, 1909, c. 321, 35 Stat. 1130, 1096 [Cpmp. St. 1913, S§ 10386, 10201]). 
The flrst Indlctment charges the défendant, t«Kether -wltli Claude J. Vaa Slyké, 
James A. Boblnson and Etnést Sharp, with haylng dsriaed a scheme to de- 
fraud and using the mails in furtherantie of such sehame. The défendants 
Van Slyke and Bobisson plëaded guilty and à serenutot WM grantad as to the 

«s>For other euM «m mo* toplc t KKT-MVMBBRlnall K*7-Muib«r«A BICMto * IndazH 
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défendant Ernest; Sharp. The court suspended sentence on the indietment 
under section 37 and the défendant Cooper was sentenced to imprisonment for 
a period of three years in the penltentiarj' at Atlanta upon the three counts 
of the Indietment under section 215 of the Crlminal Code. 

Griggs, Baldwin & Baldwin, of New, York City (Martin Conboy, of 
New York City, and Worth E. Gaylor, of counsel), for plaintiff in 
error. 

H. Snowden Marshall, U. S. Atty., of New York City (Charles 
H. Griffiths, of New York City, of counsel), for the United States. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). The 
controlling question in this conttoversy is whether the défendant, 
with others, devised a scheme to defraud Margaret N. Huckill, and 
other persons, by obtaining money, and property, from them by false 
and fraudulent statements regarding the resources and management 
of the New York Central Realty Company. Was it their purpose to 
use the money so received from said persons for their own use and 
benefit? i 

The scheme of the défendant Cooper, as charged, was that subsé- 
quent to 1905, açting with the other défendants, he issued mortgage 
bonds, secured by the real estate owned by the company, in sums 
greatly exceeding the value of th^land covered by the mortgage and 
sold them to varions parties by means of false statements as to their 
value, made through the mails andiotherwise. 

The government asserts that the bonds which the Realty Company 
put out and sold to the public with the représentation that they were 
amply secured by the mortgage on the real estate were not so secured 
and that thèse représentations of the défendant Cooper and of others 
connected with the company, express and implied, that the bonds were 
first class securities, were false and were made with intent to secure 
for his own benefit purchasers of securities the value of which was, to 
say the least, exceedingly doubtf ul. 

[ 1 ] The questions whether a scheme to defraud was devised by 
the défendant and was carried out by the use of the mails were ques- 
tions of fact with. which this court is not concerned. We are to déter- 
mine whether there was sufficient testimony to warrant the submission 
of thèse questions to the jury. Clearly, the court on his proof would 
not hâve been justifiedin ruling that there was no évidence on which 
the jury should pass. The questions of fact were clearly stated to 
them by the trial judge with a référence to the rules which were to 
détermine their action and gviide their; délibérations. We hâve no 
doubt that upon the évidence adduced they were justified in reaching 
a verdict of guilty. If there was évidence to sustain it, this court can- 
not reverse the judgment. 

[2] The proposition that the defendant's constitutional rights Avere 
invaded by the United States attorney's asking if a signature shown 
him was his; cannot be maintained. In order to save time and ex- 
pedite the introduction of exhibits it was agreed between counsel that 
when there was ho question regarding the signatures of the défend- 
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ant and others connected with the Realty Company being geniiine, the 
paper in question might be received and no objection would be inter- 
posed that the signature was net proved. The question, in view of 
what had preceded it, was quite natural. We are convinced that the 
only object of the United States attorney was to save time by the ad- 
mission of a fact which was a mère niatter of routine. 

[3] The question was, however, persisted in by the United States 
attorney after it becanie apparent thàt counsel for the défense ob- 
jected. The situation is made stiiïiciently plain by a short extract from 
the record : 

"The Court : Of course the United States attorney Is presuming on the 
praCtice. I do net kuow ofany objection prior to thls tiuie; but you don't 
iiave to admit it unless yoij wçint to and,, therefore, he lias to prove it. 

"Mr. Coùboj : My objectioii is, of course, to the request that We shall ad- 
mit it. 

"The Court: I do not see any objection to that because it seems to hâve 
been the course betweeu you to make that request frequently, and in many 
cases it has been granted. . . , . 

"Mr. Conboy. We except. ", 

'•The Court : However, in this case he will havé to prove the signature be- 
fore It Is admitted. * * * i wlU say to the Jury that there is no reason why 
you should admit it, if j'OU dan't want to, Jt is entirely a voluntary admission. 

"Mr. Conboy,: My objection is to being requested. * * « 

"The Court: There is a question, they do not admit it, and you will bave to 
prove it." ' ; 

■«''■'■■■■■ 

We cannot'believe that' this technical error, if ît be one, produced the 
slightest injurious effect upon'the jury. It seems to us that the con- 
tention that the défendant Was pfejudiced by what took place between 
court and counsel is too visionary to beconsidered. 

[4] The statertient by the assistant 'United States attorney that 
Robinson, a witness for the' défense, had' pleaded guilty wôuld not 
hâve been prôper were it hot for the fact that Robinson had previ- 
bùsly testified without objection that he had so pleaded. This being a 
fact in thë case, we see ho 'réversible error in referring to it. The 
statement was merely the itération bf a fact known to the jury and 
proved in the case. 

The third indictment, found on February 4, 1914, is based upon 
section 37 of the Criminal Code, which makes it an offense for two 
or more persons to conspire tO commit ah offense against the United 
States. It charges the défendants, ahd other persons unknOwn, with 
a 'Conspiracy to devise a schèmè to defraud similar to that charged in 
the other ihdictments. ' ' , 

[5] The court suspended sehtëncç . under this '. indictment, but the 
défendant is.entitled to haVe the action of the trial court reviewed, not- 
withstanding the fact that itnprisonment thereunder seems exceedingly 
rémote. We hâve examined'thé varioûs objections to this indictment 
and those taken on the trial thereof and do not find any réversible 
error, eithër in the form of the indictment or the évidence relièd on 
to sustain it. '-: , ' 

[6] The indictment in question àllëgcd that the conspiracy charged 
was cârried on up to the Ist of Màrch,19l2.' The proof showed that 
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the indictment was found on February 4, 1914, and to avoid the statute 
of limitations it was necessary to show that the office of the Realty 
Company on Broadway was maintained after February 4, 1911, and 
prior to March 1, 1912, as charged. The court took great care to in- 
struct the jury upon this question. As was said by the Suprême Court 
in United States v. Kissel, 218 U. S. 601, 31 Sup. Ct. 124, 54 L. Ed. 
1168: 

"ïhe overt acts relied upon coming down to within three years of the in- 
dictment are alleged to hâve been doue in pursuanee of the conspiracy." 

[7] The court correctly ruled that it was npt compétent for the 
défendants Van Slyke and Robinson to testify as to their intent in 
doing certain acts. They had pleaded guilty and their intent was not 
an issue in the case. Cooper's intent was an issue in the case, but thèse 
witnesses did not know what it was except as it could be inferred f rom 
his acts and this inference was for the jury to draw. 

The trial of this action occupied nearly 4 weeks; the printed record 
contains 1,788 pages, the charge covers 74 pages and the jury delib- 
erated over 10 hours. 

It is rarely the case that the record of a trial of such magnitude 
and importance does not show that events occurréd and rulings were 
made which, in the light of deliberate examihation, might better hâve 
been omitted. In the présent case, however, there are few such in- 
stances. We cannot avoid the conclusion thât the défendant has had 
a perfectly fair and impartial trial and that no error occurréd which 
would justify a reversai of the judgment. The issue was one of 
fact and the jury were fully justified in rendering a verdict of guilty. 

The judgment is affirmed. 



DANA V. MOKGAX et al. 

(Circuit Court of Appeal s. Second Circuit. Mareh 14, 1916.) 

No. 178. 

1. Judgment ©=701 — Conclusivbness— Stockiioldeb's Suit. 

A judgment of a state court, digniissing a suit, brougfit by a stockhold- 
er, on behalf of himself and ail other stoekbolder.s similarly sltuated 
who cared to joiri, agaiiisl the corporation aiid ûh offlctr, to set aside a 
contract for the eonipén.sation of tlie offleer ae ultra vires, and to compel 
a return of the moueys received by the ofHcer, is conclusive, In the ab- 
sence of fraud or collusion, agalnst a subséquent suit by another stock- 
holder, on behalf of himself and others, to hâve the same contract set 
aslde as a fraud on the corporation,' and to hâve the moneys received 
thereunder returned, where the second stockholder knew of the pendency 
of the first suit, but did not intervene therein, since the rights sought to 
be enforced were the rights of the corporation, and not direçtly the rights 
of the stockholder, ând, the Corporation having been a party to the flrst 
suit, its rights were thereby concluded. 

[Éd. Note.— For other cases, see Judgment, Cent. Dig. § 1226; Dec.' Dig. 
<g=5701.] 

^=3For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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2. JUDGMEJÎT, <g=3701 — 'CONCLUSIVENESS— StOCKH01.DER'S SuIT ISSUES. 

The fact'that the objection of frâud was iiot raised In the first suit 
does riot 'afïect the concluslveilesg of thè judgment, shice the same relief 
was asked, and if the plalntliï, in the second swit had Intervened in the 
flrst, as he had a right to do, he could hâve advanced any ground that 
might exlst for holding the contract invalld. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1226; Dec. 
Dig. ©=5701.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Charles A. Dana, in behalf of himself and other stockholders, 
against Edwin D. Morgan and another. From a decree dismissing the 
bill (219 Fed. 313), plaintiff appeals. Affirmed. 

This cause conjes: hère on an appeal from a decree of the District 
Court ;0f the United States for the Southern District of New York, 
filed on January 14, 1915. The deferidarit company is a corporation 
organized and existing urider the laws of the state of Colorado. It 
was formed for the purpose of raising and selling live stock and for 
purchasing, leasing and working gold and silver and other mines in the 
repiiblic of Mexico. The company has a capital stock of $1,500,000 
and thé inçorpora,lprs were inen of ; means, and among them were 
George Bliss, Théodore K, Gibbs and Edwin D. Morgan, at one time 
Governor of New York and grandfathér of the défendant Morgan. 

The plaintiff, as the executor of Charles Dana, is the owner of about 
4,000 shares of the stock ofi the défendant company, and is a citizen 
and résident of New York. The défendant Morgan is a citizen of 
Rhode Island, It is alleged that he répresents, in himself and on be- 
half of his father's estate or othér relatives, about 19,000 shares of the 
stock of the défendant company. He became président of the compa- 
ny, serving in that capacity without salary. In 1910 he resigned as 
président, and subséquent to his résignation and on December 7, 1910, 
entered into a contract with the company whereby it was agreed that 
he should a,ct ï^s the gênerai agent of the company for a period of 10 
years beglrihirig with the yeàr 1911. The contract provided the amount 
of compensation which Morgan was to receive for his services. But 
as the provision relating to that subject is complicated and lengthy it 
is not set forth in détail iti this coninection. The original contract of 
Decçmber 7, 1910, was modified on May 8, 1911, in respect to the com- 
pensation which Morgan, was to receive for his services. But it is not 
necessary to state the terms as changed. Under each contract he was 
to recéiVe his compensation through commissions. And it is alleged 
that during the years 19!ri,;aiîd 1912 the défendant Morgan received 
under the contracts more ithan the sum of $32,000. 

The contract of December, 1910, and the subséquent contract of 
May, 1911, were eaçh submitted by the directors to a stockholders' 
meeting, a't' which: théy wçré ràtified and confirmed. Thç first contract 
was ratified by a vote of 81,489 shares in the affirmative as against 
19,810 shares in thenegjtiye ; the Morgan stock not being voted. At a 
subséquent meeting of the stockholders the contract of 1911 received, 

©saFor other cases see same toplc & KEY^NUMBER >n ail Key-Numbered Digests & Indexes 
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along with other matters submitted for approvâl, a ratifying voie of 
99,033 for as against 38,714 in the négative. 

Parson, Clossom & Mcllvaine, of New York City (Herbert Parsons, 
of New York City, of counsel), for appellant. 

William W. Cook, of New York City, for appellee Morgan. 

Boothby, Baldwin & Hardy, of New York City (Charles F. Brown, 
of New York City, of counsel), for appellee Corralitos Co. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This is 
a stockholder's suit. The plaintiff sues on behalf of himself and ail 
other stockholders who did not consent to the making of the contracts 
complained of and who are willing to con tribu te tJD the expense of the 
action. The complaint states thàt the commissions which the défend- 
ant Company agreed to pay défendant Morgan under the contracts were 
excessive and beyond what the earnings of the conipany warranted and 
that they were more than the fair and reasonable value of his services. 
The bill allèges : 

'The excessive coïiîpensatlon thereby sought to be secured to the defeùdant 
Morgan has beéh and will hâve to be paid out of moneyâ which of rlght and 
In the exercise of sound discrétion should be distrlbutêd to the stockholders 
of the said corporation as dlvldends or used for the development of its prop- 
erty or in the satisfaction of the mortgage or tlie reflrement of its preferred 
stock ; and such sums as hâve been paid bave tieèn so paid and such sunis 
as the said pretended contracts contemplate shall be paid are to be so paid In 
fraud of the rlghts of the défendant company and of its stockholders. Each 
of the said pretended contracts was niade in bad falth, was in fraud of and 
was oppressive and unfair to the défendant conipai^y àud the stockholders 
thereof and contemplâtes a dissipation of the profits and assets of the said 
corporation and the waste of its capital." 

The bill also allèges that the plaintiff did not consent to the making 
of either of the contracts and that he has not consented to the making 
of any payment to the défendant Morgan under the contracts. The 
bill also allèges that it is impossible to get the corporation to bring the 
action and that it is therefore made a party: défendant. A decree is 
sought directing repayment to the défendant company by the défend- 
ant Morgan of tbe excess of compensation which the défendant com- 
pany has paid to him under the contracts. 

This suit was commenced in November, 1913, and it appears that in 
November, 1912, a stockholder in the same company, James Harold 
Warner, commenced a suit against thèse same défendants in the Su- 
prême Court of the state of New York on thèse same contracts. The 
suit was brought by Warner in the words of the complaint "on behalf 
of himself and ail the stockholders of the Corralitos Company who did 
not consent to the making of either of the two contracts." The bill 
in that suit alleged : 

"That the amount of the salary fixed by each of the said contracts Is gross- 
ly disproportlonate to the reasonable value of the services which défendant 
Edwin D. Morgan bound himself in the said contract to render ; that the rea- 
sonable value of the said services is not more thari .$2,500 per year. On in- 
formation and bellef that the sum of $32,000 has been paid to défendant Ed- 
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'Win JJ. Morgan' iiBder tlie,said contraets. Tliat tlie plainti.ff did not consent 
to the payment thereof or any part thereof. , , 

"Wherefore tlie plaiiitiff deiiiands' judgméiit agalnst the défendants thut 
the said contraets be set aside and tliat défendant Edvvin D. Jîorgan ar-connt 
for the suius of nioney wlilch he lias received uuder tlie sald contraets and 
tliat défendant the Corralit os Company be enjoined, pendlug the détermination 
of this action, from paylng any more money to défendant Edwin I). Morgan 
under either of the said contraets and for such further and other relief as may 
be just, together with the costs and disbursements of this action." 

The demand for judgment in the case at bar reads as follows: 

"Wherefore, the plaintifl: demanda judgment against the défendant that the 
said preterided contraets be eét aside and cancelled, tliat the défendant Mor- 
gan aceount for the sums of money \yhich he has received under the said 
pretended contraets, that he pay baclv to the défendant company the différence 
between the sums of money so received and the fair and reasonable value of 
his services rendered to the défendant company during the p€riod for which 
he received the said sums, and that the défendant company he enjoined peud- 
ing the détermination of this action, from paying any more money to the de- 
fendant Morgan under either of the said pretended contraets; and for snch 
further and other relief as may be juSt, together with the c-osts and disburse- 
ments of this action." 

In the .suit in the New York court judgment was entered for the 
défendant and the bill was dismissed. Warner v, Morgan, 81 Mise. 
Rep. 685, 143 N. Y. Supp. 516. That court in its findings of fact 
f ound that the contraets were within the company's chartered powers, 
that there was no proof that they were f raudulent or oppressive, that 
the contraets were exceptionally favorable to the défendant company, 
and that the contract as rnodified by the contract of May 8, 1911, was 
in ail respects valid. And this judgment has been affirmed by the 
Appellate, Division, 165 App, Piv. ,903, 149 N. Y. Supp. 1117. 

It appears that the plaintifï in the case at bar was well aware, at 
the time, of the pendency of the suit in the New York court; that he 
knew of it from the time of its commencement and could at any time 
hâve intervened therein and become a party thereto. He did not, how- 
ever, see fit to do so. And it is claimed now that he is concluded by 
that judgment and that the question involved in this case is res adjudi- 
cata. The court bêlow dismissed the bill on that ground. 

■ It is évident that the plaintif?' în this court seeks exactly the same 
resuit that the plaintiff in the New! York suit sought. They both at- 
tempted to hâve the contraets under -which the défendant was employed 
set aside. And they both àlleged that the défendant has received from 
the company for his services under thèse contraets a rémunération 
grossly in^excess of the value of his services, and they both sought to 
require him to aceount to the company for the moneys he has so re- 
ceived. ' " ■■ ' ■ '.' , : . ]■ 

[1 ] Warrièr prfedicated his s|uit on the theory that the contraets were 
ultra vires arid'the plaintiff has predicated this suit upon the theory 
that the contraets were made in bad f aith and in fraud of the company. 
But:we are not able to see that this différence in the method by which 
thësè tvi'o' plaintiff s sought to maintain their suits affects in any way 
the resuit. , Thé cause of action was the same. The right of the plain- 
tiff to -sue is, in; this case, as it was in the Nevy York case, a right to. 
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sue for the wrong alleged to hâve been donc to the défendant dorpora- 
tion. Neither suit was brought to redress a wrongwhich was personal 
to the party who brought the suit. There is a vaât différence between 
the right of a shareholder to sue for the redréss of an in jury donc to 
the corporation, and the right to sue to redress an injury donc to the 
shareholder individually. The judgment in the state court is conclusive 
not ohly upon the stockholders who brought the Suit but upon the cor- 
poration also and upon: those who had the right to intervene but did not 
avail themselves of it. Burland v. Earle, [1902] 'A, C. 83, 71 U J. P. 
C. 1 ; Willoughby v. Chicago Junctiùn Railways,"etc.:, Co., 50 N. J. Eq. 
656, 25 Atl. 277; Appleton v. American Mailing Co., 65 N. 'J. Eq. 375, 
54 Atl. 454; Goodbôdy v. Delaney, 80 N. J. Eq. 417, 83 Atl. 988; 
Hearst v. Putnam Mining Co., 28 Utah, 184, 77 Pac. 753, 66 L. R. A. 
784, 107 Am. St. Rep. 698; Jones v. Johnson, 10 Bush (Ky.) 649; 10 
■Cyc. 993. 

It makes no différence, in the absence of fraud or collusion, that a 
stockholder's suit is prosecuted by one or more, or by ail, the stock- 
holders ; the suit being brought on behalf of ail others of like interest 
joining therein. As was said in Brinckerhoff v. Bostwick, 99 N. Y. 
185, 1 N. E. 663, the action is really the action of ail the stockholders, 
as it is necessarily commenced in their behalf and for their benefit. 
And as in such suits the Wrong to be rédressed is the Wrong donc to the 
corporation and as the corporation is a necessary part to the suit, it 
inevitably follow*s that there can be but one adjudication on the rights 
■of the corporation. And it is undoubted law that the judgment in the 
State court is an estoppel and a finality not only as to ail matters actu- 
ally litigated in the suit but also as to ail matters which were not but 
might hâve been presented to the court and passed upon therein. See 
Landon v. Bulkley, 95 Fed. 344, 27 C. C. A. 96. 

The plaintiff in support of his contention that he is not concluded 
refers us to Wabash Railroad Co. v. Adelbert Collège, 208 U. S. 38, 
28 Sup. Ct. 182, 52 L. Ed. 379, which he cites as "the leading authot- 
ity." But the doctrine announced in that case has no application to 
the facts of this case. The plaintiff in the case there relied on had not 
brought a stockholder's suit and had not asserted a right of the corpo- 
ration. He was asserting a right which he possessed in his individual 
capacity. The railroad company had issued what were known as 
"equipment bonds," and at the time of their issuance they were un- 
secured. Subsequently the railroad company Consolidated with cer- 
tain other railroad companies and the theory of the plaintiff was that 
the consolidation resulted in giving to thèse originally unsecured obli- 
gations an équitable lien upon the property of the corporation which 
issued them, and that the equity of rédemption of that property went 
into the hands of the consolidated corporation encumbered by that lien. 
The holders of some of thèse bonds brought suit against the Wabash 
Company and alleged that the suit was brought "on their own behalf, 
as well as in behalf of ail those in like interest who may corne in and 
contribute to the expenses of and join in the prosecution of this sUit." 
No notice of the pendency of the .suit Was given to the other holders 
of the bonds other than by this allégation of the bill. The trial cpUrt 
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held a lien existed and the i Suprême Court reversed it ànd denied the 
existence of the lien. Thatwas in Wabash, etc., Railway v. Ham, 114 
U. S. 587, 5 Sup. Ct. 1081, 29 L./Ed, 235. Thereafter another holder 
of .similar bonds issued by,^ the Wabash brought a similar suit and it 
was contended that the judgment in the former case constituted a bar 
to the daim- for lien of ail the holders of the equipment bonds, whether 
they were . parties or privies to the first suit or not. The theory on 
which counsel relied was that the first suit was a représentative or class 
suit and that the judgmentbound ail of the class, even if not parties 
or privies. But the Suprerne Court held that the first suit was not a 
representgitive suit in the sensé that the judgment in it bound those who 
were not parties to it, We do not doubt the correctness of that déci- 
sion as applied to the façts of that case. But in the case at bar the 
plaintiff in the New York suit was asserting the right of the corpora- 
tion and the corporation was a party to the suit and concluded by that 
judgment. So that wheh Dana filed the second suit to vindicate the 
right of the corporation he was seeking to vindicate a right which the 
New York; court had conclusively determined as against the corpora- 
tion, itself, and thereforé aS: against him, did not exist. The principle 
certainly cannot at this late day be successfully challenged that every 
member of a corpora.tiûi3, is,so far privy in interest in a suit against the 
corporation, that heis bound by- the, judgment against it. 

The plaintiff's difficulty is that heapparently overlooks the real na- 
ture pf a stockholder's suit. The true theory of such a suit is well 
stated by Pomeroy in his work on Equity Jurisprudence (volume 3, § 
1095). He:says:' 

"The stockholfler does not bring such a suit because his rights hâve been 
directly- yiojated, ,or because the cause of action is his, or because he is en- 
titled to the relief sought; he ig permitted to sue in this manner simply in 
order to set in motion the judlciai machinçry of the court. Thestockliolder, 
either indîvidûàlly or as a représentative of the class, niay commence the suit, 
and may prosecute it to judgment; but in every other respect the action is 
the ordinary , one brought by thç corporation ; it is niaintained directly for 
the benetit of the corporation, and the final relief, when obtained helongs to 
the corporation and not to the stoclcholder plaintiff. The corporation Is, there- 
foré, an indispensably necessary party, not simpl.v on the gênerai principles 
of equity pleading, in order- that it niay bè bound by the decree, but in order 
that the relieft when granted, may be awarded to it, as a party to the record, 
by the decree. This view comptetely answers the objections whieh are some- 
times raiséd in suits of this cîass, that ttie plaintiff has no interest in the sub- 
ject-nïatter of the eontroversy; nor in the relief. In tact, the plaintiff has no 
.such direct Interest ; the défendant, corporation alone has any direct interest ; 
the plaintift' is permitted,, notwlthstanding his want of interest to maintain 
the action solelyto prevent an otherwise complète fallure of justice." 

In Cook on Stockholders, § 692, the law is correctly stated as f ol- 
lows: 

"The l-ulè that the corporation itself is an Indispensable party défendant to 
such suit is due to the f act that ail other possible future suits by the corpora- 
tion are thereby prevented, the rights of the corporation are duly ascertained 
and the remedy made effectuai against the corporation as well as othërs." 

In Alexânder v. Donohoei 143 N. Y. 203, 38 N. E. 263, Judge Earl 
speaking for thc' New York Court of Appeals as to a stockholder's suit 
said: .'^ , : 
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"Sulng as a stockholder the plaintifï's right of action is a déiivatlve one. 
He sues, not primarily In his own rights, but in thé riglit of the corporation. 
The wrongs oï whlch hé complains é.ré wrongs to the coirporatlon. Tliej'' were 
not aimed at hlm and did not involve his Personal, individual rights. He suf- 
ters as a member of the corporation." 

The plaintiff insists that the judgment of the New York court does 
not aiïect him, as he was not a party to it, a privy tb it, or represented 
in it. The answer is that the corporation whose interest he seeks to 
represent in this suit was a party to that action and is concluded by it 
and that that côncludes hitti. 

[2] The plaintiff also insists that he has not had his day in court on 
the issues he présents. The complaint does not lie in his mouth to 
make. He knew of the pendency of the other suit and he had an op- 
portunity to be heard in it. It was expressly for thç benefit of any and 
ail the stockholders who might come in and contribute to its expense. 
At any time before decree he might hâve been made a party if he had 
chosen to intervene, and having become a party he might hâve irif orm- 
ed the court of anything he deemed important to bring to its attention 
and might hâve had the bill of complaint amended if the court con- 
cluded an amendment necessary. The question whether he should in- 
tervene, or commence an independent suit was çonsidered by him and 
he concluded that he would not participate in the New York suit. He 
had his opportunity anddecHned to avail himself of it. 

, In view of the conclusion which we hâve reachQd.it is not necessary 
to consider any of the other matters submitted to the court. 

Decree, affirmcd. 



UNITED STATES v. THIP.01>ÉArX: ; 

{Circuit Court of Appeals^ Fif th Circuit. April 15, I&IS. Kehearlng Dianied 

May 20, 1916.) 

■ Ko. 27i)o. 

1. Exceptions, Bill of <S=»39(1) — Time to File— Expiration ,of Tkk;m:-, 

The right to a bill of exceptions expires with the adjoumméiit of the 
terni at whieh the case was tried, unless there Is au order, âgreëment' of 
counsel, or ruling of the court gi-anting time withiii vphich to tile' bills. 

[Ed. Note. — For other cases, see Exceptions, Bill of , Cent. -Dig. §§54, 56; 
Dec; Dig. <Ê=3a9(l).] 

2. Public Land.s <g=.()0— Swamp LANDs—PîxfiDExcis— Sélection by State. 

In an action to recover the value of «'ood eut on certain land, to whieh 
défendant claimed title from the state of Louislana, évidence held to 
show that the lands were seleeted by the state as swamb lands under the 
spécial grant to that state by Act Mareh 2, 1S49, c. 87, 9 Stat. 352, so as to 
justify a direeted verdict. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 186, 187; 
Dec. Dig. i®=>60.] 

a. Public Lands i©=»60— Actions fob Timbëb—Evidence — Characteb of 
Lands. 

In an action to recover the value of wood eut on a tract of land which 
défendant claimecl under a grant from the state of LouLslana, whlch 
claimed it as swamp lands seleeted by it under Spécial Act March 2, 184», 

<S=3For other cases see same toplc & KBY-NÎJMBER In ail Key-Numbered Dlgests & Indexe* 
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o. 87, 9 Stat. 352, paroi évidence Is admissible to show that in 1850 the 
land was in fact swamp and overflowed lands, siiice, if it was such lauds, 
the state's title was valld under Swamp Laud Aot Sept. 28, 1850, c. 84, 9 
Stat. 519. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 186, 187;, 
Dec. Dig. <S=300.] 

In Error to the District Court of the United States for the Western 
District of Louisiana ; Aleck Boarman, Judge. 

Action by the United States : against Oneziphore Thibodeaux to 
recover the value of wood eut and removed from a homestead entry. 
Judgment for défendant on a directed verdict, and the United States 
brings error. Affirmed. 

Geo. Whitfield Jack, U. S. Atty., and Robert A. Hunter, Asst. U. 
S. Atty., both of Shreveport, La. 
E. B. Dubuisson, of Opelousas, La., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY,, 
District Judge. 

FARDEE, Circuit Judge. This is a suit brought by the United 
States to recover the value of wood eut and removed from an alleged 
unperfected homestead entry in a New Orléans, La., land district. The 
défendants answered, generally denying plaintiff's pétition, and special- 
ly denying that the United States was the owner of the land described 
in the pétition, and averring that the said lands were swamp lands in- 
uring to the state of Louisiana under an act of Congress entitled "An 
act to aid the state of Louisiana in draining the swamp lands therein," 
approved March 2, 1849, and set forth a title under a patent from the 
state of Louisiana down to the présent défendants. From an adverse 
verdict and judgment, the United States sued out this writ of error, 
assigning errors relating to the admission of évidence and the charge 
and refusais to charge of the trial court. 

We find in the case no commendable, if légal and sufficient, bill of 
exceptions. What purports to be and is headed "Bill of Exceptions" 
commences with the title of the case ; the list of the officiais of the 
court; the filing of the original pétition on February 9, 19n, which 
is fully set out; the service of citation on the 13th day of February, 
1911; the subséquent filing on the 8th day of May, 1912, of an an- 
swer fully transcribed, and indorsed with statement that at a later 
date by consent the trial of the cause was continued from time to 
time and term to term until finally it was agreed that the same should 
be tried at Opelousas, La., on January 27, 1915, and at said date, 
the parties announcing themselves "Ready," the jury was fully im- 
paneled, whereupon the following proceedings were had, the following 
évidence adduced, and the following objections were made and bills 
of exception taken, noted; and allowed during said trial, to wit: 
(Thereupop f ollows the court proceedings, appearances, and évidence, 
etc., giving and containing ail the proceedings and évidence, documents, 
and exhibits up to the rendition of the verdict and judgment on Janu- 
ary 28, 191.5, on which day, the court adjourned.) 
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The next entry in said bill is an agreement of parties, dated May 
25, 1915, in which it is agreed, among other things pertaining to the 
suit, that: 

"Certain maps need not be eopied or attached to the bill of exceptions, but 
shall be deemed and considered as a part of said bill of exceptions to the same 
estent as If foriually inserted therein." 

And thereupon the bill was authenticated by the court as follows : 

"Jixaniined and approved as to facts, but not as to légal sufllciency, this 
26th day of May, 1915." Indorsed, "Filed May 31, 1915." 

[1] The record shows that the term of court in which this case was 
tried was duly adjourned on the 28th day of January, 1915. Up to 
that date there does not appear to hâve been any order nor agreement 
of counsel nor rule of court granting time within which to file bills 
of exception. Without such order, agreement, or rule, the right to bill 
of exceptions expired with the adjournment of court. See Miller v. 
Morgan, 67 Fed. 82, 14 C. C. A. 312; United States v. Jones, 149 U. 
S. 262, 13 Sup. Ct. 840, 37 L. Ed. 726. 

From subséquent printed matter in the transcript we find that to a 
pétition filed on the 22d day of February, 1915, is attached the follow- 
ing order : 

"The foregolng pétition and agreement of counsel beiug considered, it is 
ordered that the plalntlff, the United States of America, be and Is hereby 
granted an extension of time of 60 days to begin from the expiration of time 
originally allowed hereln, to wit, 30 days from January 28, 1915, in which to 
tile an assignment of errors and bills of exception in the above numbered and 
entltled cause. Said assignments of error and bills of exception to be flled 
on or before the 28th day of April, 1915. Thus done, read, and signed at 
Shreveport, Louisiana, the 22d day of February, 1915." 

And thereafter, it appears, further extensions of time to file bills of 
exception were granted. 

[2] If we assume from thèse orders extending time that the first 
order was granted before the term ended, then we find, passing over 
objections to évidence rejected and charges refused, that over the 
objections of the government the trial judge directed a verdict for the 
défendants. If this charge was correct, then the judgment should be 
affirmed; if not correct, then the judgment should be reversed. As 
stated in brief of counsel for défendants in error ; 

"Tlie question to be decided is purely one of law, and is ; Did the land in 
controversy inuré to the state of I.oulsiana under the act of Coiigress of Mardi 
2, 1849 (9 Stats. .'352), grantiui; to the state the whole of the swamp and over- 
flowed lands therein, 'which may be or are found unfit for cultivatiou ?' Sec- 
tion 1 of the act provides that such lands 'slia'.l be and the same are hereby 
granted' to the state of Louisiana. Section 2, that the Seoretary of the Treas- 
ury, afterwards the Seoretary of the Interior (Act Slarch 3, 3 849, c. 108; 9 
Stat. 395) shall cause a Personal exaniinatlon to be made, under the direction 
of the Surveyor (Jeneral of the state, 'by experienced and faithful deputies, 
of ail the swamp lands therein which are subject to overflow and unfit for 
cultiyation, and a list of the same to be made out, and certifled by the depu,- 
ties and Surveyor General to the Secretary of the ïreasury, who shall approve 
the same, so far as they are not claimed or held by individu als ; and on that 
approval, the fee simple to said lands shall vest in the said state of Louisiana, 
subject to.the disposai of the Législature thereof.' The évidence shov)^s( that 
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tberè was selectwl on behalf'of, and on May 5, 1S52, approved to, the State, 
urider said act, in town.sîiip 14 soutli, range 4 east: 

Tlio wliole oC section 23, containinj; 030.92 acres 
ïlie wliole of section 24, containiiig 6-10.()4 acres 
The «hole ol section 25, contnlnilig 5!)4.to acres 
Tho wliold Of section 20, contiiiniiig 0;{!).52 aci'es 
Tlie «iiole of section 27, contîilniug (i8!).S4 acres 
The whnie of section 2<S, coiitaining 040.72 acres 
Tlié whole of section î',2. contiiining 640.48 acres 
, The wliole of section .33, containing 024.i)(i acres 
The wliole of sîeçtion 34, containilig 427.96 acres 
Tho whole of section 3o, Containing 201.00 ac'res 
The wliole of section 30, coutainiiig .S.56 acres 



Aggregating 5,608.03 acres 

— atid 'ail the unsurveyed iiërtion descrlbed as seainarsh in townshlp 14 
south, range 4 east, excépt .section 16,' fontainlng 18,622 acres. 

"At the time wheii thfe .sélections were luade, two oHlcial plats of the town- 
shii) were in. existeijce— one approved Jlay h 1848, otCered by plaintift; and 
one' approved Decemlier 8, 1842, offered' by défendant. Plaintlff contènds tliat 
the sélections were inade f roin' tht' ninp of 1848; and défendant that they were 
niade from that of 1842. I snbmit that défend ànt's contention is the more 
reasonstble, hecïmse an inspection ôf the two aiaps wlll show that, accordlng to 
the naap of 184fJ,.oi(ly the northern fringe and a sniall porfjoti of the western 
fringë of the townshlp were surveyed. while according to that of 1842 only 
the southem portion was surveyed. Now the spécifie sections desiguated as 
havmg been' seleeted, and- thelr acreage, :aiîe..pFeclsely the sections shown to 
hâve ' been surveyed by the niap of 1843, with the exact , acreage agsigned to 
them on that niap. AU th<3 Iw lance :of the towiisbip, accordlng to the map of 
1842, was sea uiarsh. It is ibiit. a reaaonable presnmption, therefore, to as- 
sume that the man makiiig:the sélections liad before hini the uiap of 1842, and, 
haVing spedtically designated the sections appearing tliereon as surveyed, with 
thelr acreage,;;he'then selectediithe balance designated, as: sea marsh, exceptlng 
the school section, and appi-osimated the wholg.of said .balance at:18,622 acres. 
That acreage covered more than the balance of the townshlp, liecause, if it 
be add^d tO; the aggregate acreage of the designated sections, we hâve an even 
greatér total than a townshlp eohtains. The sélections could not hâve been 
made from the map of 1848, becanse not one of the spécifie sections selectéd 
is showri on that map, and not one of the sections, shown on that map as sur- 
veyed was .specifically seleeted.'' ; . ,, , 

With this view of the. case, we concur,^ and, as the , défendants in 
error hâve an. admitted title to the lands in question from the state of 
ïiouisiana, we find that verdict in their f avor was properly directed. 

[3] And it may be noti.ced that the directed charge may be sustained, 
because the case shows that in 18.Î0 the lands in question were in fact 
swamp and overflowed lands. In the conglomerated bill of exceptions 
we find admission as foUows : 

"It is admitted l)y and bëtween counsel for défendant that the wltness, 
Theolin Landry, wlll swear that he is 74 years old, and has known the land 
in controversy since he was a sniail boy, and that it has always been of a 
swampy character and unfit for cultivation ; that the laud Is, liowever, mueh 
hlgher or better drained to-day than it was formerly, and especially in the 
décade between' 1860 and 1870, durlng whlch he as.sisted at a survey of a 
boundary Une of the township;' that the land has been in possession of the 
défendant and his authors as far back as 1860 ; he thinks It was 1855 or 1860 
wheû possession was flrst taken of tlie land, and the défendant and his authors 
have always been lu possession. Tlie land is used for pasture — ^no part hav- 
Ing been cultivàted either by the défendant or his authors. Counsel for the 
govemment admlts that the wltness above referred to wlll swear to the facts 
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aboTC set forth, but counsel for the govemment objects to the Introduction 
o( any paroi testimony for the pùrpose of showing that the land In question 
was swamp and unfit for cultlvatlon, on the ground that such testimony Is in- 
admissible to establish defendant's contention that sald land inured to the 
State under the swamp land grant acrt. And sald testimony Is therefore In- 
compétent and irrelevant. (Objection overruled; to which mllng biU la re- 
served by counsel for the govemment.)" 

We think this admission was admissible under the issues presented, 
and there is f ound no évidence to the contrary. If the lands were in 
f act swamp and overflowed lands in 1850, then the defendant's title 
was good. See Wright v. Roseberry, 121 U. S. 488-521, 7 Sup. Ct 
985, 30 L. Ed. 1039; Irwin v. San Francisco Savings Union, 136 U. 
S. 578, 10 Sup. Ct. 1064, 34 L. Ed. 540; United States v. Chicago, 
Milwaukee & St Paul Ry., 218 U. S. 233,, 31 Sup. Ct. 7, 54 L. Ed. 
1015. 

Judgment afïirmed. 



GENERAL FIIiM CO. T. SAMPONEE. 

(Circuit Court of Appeals, Sixth Circuit. April 4, 1918.) 

No. 2752. 

1. COUBTS l$=»351 — ^DlSCOVERT <g=>4, 6 — FEDERAL COUET» — BlUC OF DiSOOVEBT 

IN Aid of Action oe Défense at Lavv. 

Statùtory provisions of a state, under which a jtarty to an action at 
law may requlre tlie production of books or wrltings contàinlng évidence 
in advanceof trial, do not apply to procédure in the fédéral courts; but 
Rev. St § 724 (Comp. St. 1913, § 1469), authorizes the court to requlre the 
production of such évidence "in the trial of actions at law." Whlle thIs 
provision does not deprive a court of equity of jurlsdiction to entertaln a 
blll of discovery in aid of an action at law before trial, it Is Intended as 
a substitute for such blll, and the équitable Jurisdiction will not be exer- 
cised to requlre a plaintiff to produce in advance évidence which is nec- 
essary to sustain his action, nor unless it appears that the party asking 
the discovery has good ground for asSertlng the fact sought to be proved 
by such évidence. 

[Ed. Note. — For other cases, see Courts, Cent Dig. 5 924; I>ec. Dig. <§=> 
351; Discovery, Cent Dig. §§ 5, 7; Dec Dig. <S»4, 6.] 

2. Champebtt and Maintenance ©=ï4(8)-^jHampebty as Défense — ^Plead- 

INQ. 

The défense of cbamperty need not be pleaded; but, if it appears on 
the trial that a contract is vold as against public poliey, the court is 
bound to so déclare, and deny relief. 

[Ed. Note. — For other cases, see Cbamperty and Maintenance, Cent Dig. 
§ 19 ; Dec. Dig. <S=4(S).] 

8. DiSCOVEET ®=6 — "FiSHING BiLL." 

A discovery, sought upon suspicion, surmise, or vague guesses, is called 
a "flshlng blll," and will be dismissed. 

[Ed. Note. — For other cases, see Discovery, Cent Dig. S 7 ; Dec. Dig. 

Appeal f rom the District Court of the United States for the North- 
ern District of Ohio; John H. Clarke, Judge. 

Bill of discovery by the General Film Company against Joseph H. 
Sampliner. Bill dismissed, and complainant appeals. Afïïrmed. 

fsaVoT other cases see same topic A KET-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Richard' Inglis and Bulkley, Hâuxhurst, Inglis & Saegèr; ail of 
Clevelând,: Ohio (Caldwell, MàçsUcli' &"Reed, of New York 'City, of 
cGUneel), for appellant. ii ,■ . , , 

J. H. Samplinerj of Cleveland, Ohio;-pro se.: 

Before WARRINGTON and -RNAPPÉN, Gircuit Judges, and' 
SANFORD, District Judge. 

KNAPPEN, Circuit Judge. The appellee (whom we shall càll 
plaintifï), claiming to be the assignée of tlae Lake Shore Film & Sup- 
ply Company, brought, suit at law 'aga'inst appellant in the court be- 
low for treble damages, alleged to haVe accrued to the Lake Shore Com- 
pany under the Sherman Anti-Trust Act (Act July 2, 1890, c' 647, 
26 Stat. 209 [Comp.St; 1913, §§'8820-8830]) by reason of an alleged 
■conspiracy to monopolize the motion-picture business of the United 
States and to restrict trade and commerce therein between the several 
States, and for other alleged unlawful and injurions acts. 

The pétition in the s.ujt at law alleged that, on or about a date nam- 
ed, plaintifï "became the owner by assignment, of ail the right, title 
and interest of the Ivake Shore Film & Supply Company * * * 
in and to ail its claim for damages by it sustained, by reason of the 
violation of" the fédéral act referred to, "by the various parties here- 
inafter specifically mentioned." A,ppellant answered the pétition spe- 
cifically denying the alleged assignrrient to plaintifï. Later, appellant 
filed its bill in equity in the same court, setting up the suit at law, in- 
cluding the claimed assignment to plaintifï and its déniai thereof . 
The bill further alleged on information and belief that the Lake Shore 
Company had "neyer assigned by proper, légal and binding corporate 
action, any such alleged cause of action, * * * " appellant stat- 
ing as the source, among others, "of its information and ground of its 
belief," certain testimony given in advance of the trial of the action 
at law by an officer and director of the Lake Shore Company at the 
date of the alleged assignment. It also alleged the request of appel- 
lant for an inspection of the assignment "to ascertain whether or not 
the same was duly made," and • plaintiiï's refusai to exhibit the as- 
signment or a copy of it; also that appellant "is désirons of examin- 
ing said assignment and ascertaining its validity for the purpose of 
substantiating its défense against said action at law * * * and 
further to substantiate the position of your petitioner * * * th^t 
if said alleged .cause of action was in form assigned to [plaintifï] the 
attempt to assign the same was champertous, and also that the [plain- 
tifï] in such case, is not the real party in interest to bring any suit 
Gn said alleged cause of action." The bill also alleged inabiUty to 
ascertain and prove the facts as to' the alleged assignment without 
an inspection of thé instrument, inability to obtain inspection except 
by bill of discovery, and possession by plaintiff of the assignment, 
and prayed that plaintifï "be required toappear under oath and tes- 
tif y as to the form and manner of .said alleged assignment, and if said 
41eged assignment is .in writing, to permit the plaintifï [appellant] to 
inspect the same and take copies thereof." 

Appellee made a motion to dismiss the bill, presumably under gen- 



GENERAL FILM CO, V. SAMPLINER 97 

eral equity rule No. 29 (198 Fed. xxvi, 115 C. C. A. xxvi). The mo- 
tion was sustained and the bill dismissed for the reasons, stated by 
the District Judge, that appellant had an undoubted right to compel 
production of the assignment at the trial, and that the proceeding in 
equity was clearly "a fishing expédition upon the part of the défend- 
ant in the suit at law, for the purpose of procuring inspection of the 
assignment to SampHner for the purpose of using it if it serves its 
purpose or of not using it if it proves unfavorable." The appeal is 
from this decree of dismissal. 

[1] The Ohio Statutes (G. C. §-§ 11551 and 11552) empower the 
court, in an action at law, to require a party to produce books and 
writings which contain évidence pertinent to the issues "in cases and 
under circumstances where they might heretofore hâve been com- 
pelled to produce them by the ordinary rules of chancery," and give 
either party the right to demand of his adversary an inspection and 
copy, or permission to take a copy, of a book, paper or document in 
the adversary's possession containing évidence relative to the merits 
of the action or défense. But state statutes of this nature are held 
inapplicable to the procédure in fédéral courts, either under section 
721 of the Revised Statutes (Comp. St. 1913, § 1538), which gives, 
with certain exceptions, to the laws of the several states the efifect, in 
the courts of the United States, of rules of décision in trials at com- 
mon law, or under the Conformity Act (section 914 [Comp. St. 1913, 
§ 1537]), and because of section 861 of the Revised Statutes (Comp. 
St. 1913, § 1468), which provides that the mode of proof in the trial 
of actions at common law shall be by oral testimony and examination 
of witnesses in open court, subject to certain exceptions which the in- 
stant case does not présent. Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 
724, 28 L. Ed. 1117; Hanks Dental Ass'n v. International, etc., Co., 
194 U. S. 303, 24 Sup. Ct. 700, 48 L. Ed. 989. 

Section 724 of the Revised Statutes (Comp. St. 1913, § 1469) em- 
powers the courts of the United States "in the trial of actions at law" 
to require the parties "to produce books or writings in their possession 
or power, which contain évidence pertinent to the issue, in cases and 
under circumstances where they might be compelled to produce the 
same by the ordinary rules of proceeding in chancery." But the 
words "in the trial" hâve been authoritatively construed to mean "on 
or at the trial," and so not to authorize a requirement of such pro- 
duction "before the trial." Carpenter v. Winn, 221 U. S. 533, 538, et 
seq., 31 Sup. Ct. 683, 55 L. Ed. 842. In the latter case it was said 
by Mr. Justice Lurton (221 U. S. 539, 31 Sup. Ct. 685 [55 L. Ed. 
842 1) that procédure for discovery in chancery of évidence material 
to the maintenance or défense of an action at law "is still open if it 
is desired to hâve the évidence produced before the trial. A court 
of equity does not lose its jurisdiction to entertâin a bill for the dis- 
covery of évidence or to enjoin the trial at law until obtained, because 
the powers of the courts of law hâve been enlarged so as to make 
the équitable remedy unnecessary in some circumstances." While this 
statement was perhaps unnecessary to a décision of the question be- 
fore the court, we should accept it as authoritative. It has been sa 
232 F.— 7 
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accepted by other courts ;^ and the proposition receives support f rom 
Southern Jr'acific R. R. Co. v. United States, 200 U. S. 341, 351, 26 
Sup. Ct. 296, 50 L. Ed. 507, as well as from the authorities cited in 
Carpenter v. Winn. The discovery obtainable by bill in equity is, of 
course, by answer. 1 Bâtes, Fed. Eq. Proc. ,§ 118. 

The District Court thus had jurisdiction to entertain a bill of dis- 
covery in aid of the action at law. The question is whether appel- 
lant's bill présents a case calling for the exercise of such power. The 
discovery sought relates to two matters of défense to the action at 
law : (a) That plaintiff is not the real party in interest, and (b) that 
the assignment is champertous. 

The first défense, except so far as involved in the défense of cham- 
perty, is presented by a déniai of plaintiflf's allégation of the assign- 
ment under which he claims. This déniai puts upon plaintiff in the 
suit at law the burden of proving the assignment, and he cannot well 
make such proof without a production of the written assignment, if it 
exists. A défendant in a suit at law is not entitled to a discovery in 
equity of his adversary's évidence sustaining his action. Carpenter 
V. Winn, supra, 221 U. S. at page 540, 31 Sup. Ct. 683, 55 L. Ed. 842, 
and cases there cited. It is obvious that further information by way of 
discovery is unnecessary to enable appellant to properly plead this dé- 
fense. Indeed, it bas already so pleaded. 

As to the défense of champerty: It is the rule that in order to 
«întitle a défendant in an action at law to a discovery of évidence in 
his adversary's possession it must appear that défendant bas good 
ground for asserting the fact that the évidence will so disclose, and 
usually he is required to give the sources of his information. "A dis- 
covery sought upon suspicion, surmise or vague guesses is called a 
'fishing bill,' and will be dismissed." Carpenter v. Winn, supra, 221 
U. S. at page 540, 31 Sup. Ct. 683, 55 L. Ed. 842, and cases there cit- 
ed. See Childs v. Railway Co., supra, 221 Fed. at page 223, 136 C. 
C. A. 629. The fact that there is an available statutory remedy by 
way of inspection upon the trial, and that the object of the fédéral 
statute is, as stated in Carpenter v. Winn, supra {221 U. S. 537, 31 
Sup. Ct. 683, 55 L. Ed. 842), "to provide a substitute for a bill of 
discovery in aid of a légal action," or as stated in American Litho- 
graphie Co. V. Werckmeister, 221 U. S. at page 609, 31 Sup. Ct. 676, 
55 L. Ed. 873, "to provide, by motion, a substitute quoad hoc for a 
bill of discovery in aid of a légal action," furnishes ample reason for 
at least adhering to the ancient strictness affecting the remedy by bill. 

[3] While the bill in this case allèges certain information to the ef- 
f€ct that there has not been a valid and légal assignment to plaintiff, yet 
as respects the défense of champerty the statement is merely that peti- 
tioner desires to examine the assignment to ascertain its validity "to 
substantiate the position of your petitioner * * * that if such al- 
leged cause of action was in fact assigned to said * * * Samplin- 

1 United Cigarette Mnch. Co. v. Winston, etc., O). (C. C. A. 4tli Cir.) 194 Fed. 
947, 957, 114 0. C. A. 583; Clieatliam Electric, etc., Device v. American Auto- 
matic Swltch Co. (D. C.) 198 Fed. 498; Childs V. Kallway Co. (C. C. A. Sth 
Clr.) 221 Fed. 219, 223, 136 O. C. A. 629. 
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er, the attempt to assign the same was champertous." This manîfestly 
fails to allège the existence of reasonable ground for believing that 
the assignment was champertous, and the proceeding was thus, as 
held by the district court, "a fishing bill" within the authorities, and 
was rightly dismissed. We are the better content with this conclusion 
from the fact that it is difficult to see how plaintiff can be prejudiced 
by such dismissal. Several pertinent suggestions présent themselves : 

x^ppellant has the absolute right under the statute to inspect the as- 
signment upon the trial of the action at law, which, apart from the 
question of pleading, wou'ld ordinarily seem an adéquate protection. 
United States v. Bitter Root Co., 200 U. S. 451, 475, 26 Sup. Ct. 318, 
50 L. Ed. 550. He has also the right to oral examination of the ad- 
verse party upon the trial. Were it necessary to plead champerty, 
it not only may be pleaded upon belief, but it would seem almost a 
matter of , course to permit amendment upon the trial of the action 
at law, under the issue f ramed as to the validity and effectiveness of the 
assignment to plaintiff, tp meet a champertous situation if developed. 

[2] But the défense of champerty is not usually required to be 
pleaded. When it appears upon the trial, even in the absence of 
pleading, that a contract is void as against public policy, the court is 
bound to hold the contract void and deny relief. Oscanvan v. Arms 
Co., 103 U. S. 261, 266, 26 L. Ed. 539; Eee v. Johnson, il6 U. S. 48, 
52, 6 Sup. Ct. 249, 29 L. Ed. 570; Peck v. Heurich, 167 U. S. 624, 
627, 629, 17 Sup. Ct. 927, 42 L. Ed. 302 et seq; Brown v. Ginn, 66 
Ohio St. 316, 324, 325, 64 N. E. 123. In Peck v. Heurich, supra, the 
défense was the gênerai issue (167 U. S. 625, 17 Sup. Ct. 927, 42 L. 
Ed. 302), but the court dismissed the proceeding when it appeared on 
the triai that the conveyance was champertous. In Brown v. Ginn, 
supra, the plea was only that the plaintiff was not the real party in 
interest (66 Ohio St. 317, 64 N. E. 123); but when it appeared on the 
trial that the assignment was champertous it was held (66 Ohio St. 325, 
64 N. E. 123) that even if the légal title to the right of action restée! 
in the assignée, "so as to constitute him the real party in interest, and 
thus enable him to bring the action in bis own name, such action can 
not be maintained because against public policy." The fact that in 
the earlier case of Stewart v. Welsh, 41 Ohio St. 483, 502, the dé- 
fense of champerty seems to hâve been pleaded is not significant. 
That case does not involve the question of the necessity of pleading. 

The decree of the District Court dismissing the bill of complaint 
is affirmed with costs. 
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LEWIS et al. v. JONES et al. 

In re KIVERSIDE FERTILIZER CO. 

(Circuit Court of Appeals, FUth Circuit. April 15, 1916. Eehearing Denled 

May 15, 1916.) 

No. 2811. 

1. MoBTGAGEs ig=5l86(3) — Pkiobity — Unrecorded Mobtgage — Notice — Btjr- 

DEN OF PrOOF. 

TJnder Clv. Code Ga. 1910, § 4530, providing that notice sufficient to 
excite attention and put a party on inqulry is notice of everytliing to 
wliicli It is afterwards found such inquiry might hâve led, and that 
ignorance of a fact, due to négligence, is équivalent to knowledge in fixing 
the rights of the parties, and section 3260 providing that mortgages not 
recorded are postponed to ail other liens, but tlmt if the younger lien is 
created by contract, and the party receiving it has notice of the prior 
unrecorded mortgage, then the lien of the older mortgage shall be held 
good against him, the burden is on the holder of the senior unrecorded 
mortgage to show clearly actual notice of the mortgage to the former 
mortgagees. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. § 454; Dec. 
Dig. <S=>18e(3).] 

2. MoBTGAGEs (g=>186(5) — Priobity — TJnbecobded Mobtgage — Evidence — Ac- 

tual Notice. 

Proof that mortgagees vcere informed before they toolc their mortgage 
that there was a prior mortgage against the property, but were not told 
that it vi'as unrecorded, does not show such notice to the mortgagees of 
the existence of the senior unrecorded mortgage as gives it prlority under 
Clv. Code Ga. 1910, § 3260, where it was understood by ail the parties that 
the prior mortgage was to be pald off out of the money advanced to 
the mortgagors to clear the property of ail prior liens, and before the 
mortgage was taken, the mortgagees' attorney made a search for ail 
liens of record and inquired concerning outstanding accounts, but was 
not informed of the prior unrecorded mortgage. 

[Ed. Note.^ — For other cases, see Mortgages, Cent. Dig. § 454 ; Dec. 
Dig. ®=>186(5).] 

Walker, Circuit Judge, dissenting. 

Appeal frorti the District Court of the United States for the South- 
ern District of Georgia; WilUam T. Newman, Judge. 

In the matter of the Riverside Fertihzer Company, bankrupt. From 
a decree of the District Court, awarding priority to the unrecorded 
mortgage of George S. Jones and another, Charles B. Lewis, trustée 
in bankruptcy, and another, appeal. Reversed and remanded. 

CHfford L. Anderson and Daniel W. Rountree, both of Atlanta, Ga., 
for appellants. 

Orville A. Park, of Maçon, Ga. (Hardeman, Jones, Park & Johnston, 
ci Maçon, Ga., on the brief), for appellees. 

Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

FOSTER, District Judge. In this matter it appears the real estate 
surrendered by the bankrupt was burdened with a valid mortgage in 

«gssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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favor of the Pratt Engineering & Machine Company, executed Sep- 
tember 27, 1912, and recorded September 28, 1912, for over $170,000 
in principal, interest, and costs. George S. and Bruce C. Jones also 
held a valid mortgage on the same property, executed on April 17, 
1912, and recorded October 16, 1912, for $3,500 and interest. Not- 
withstanding the Pratt mortgage was registered over two weeks be- 
fore the Jones mortgage, the Messrs. Jones claimed priority on the 
ground of actual notice to the Pratt Engineering & Machine Company, 
and the District Court decided in their favor. From that decree the 
trustée and the Pratt Engineering & Machine Company hâve appealed. 
[1,2] The Georgia Code contains the following provisions: 

"Sec. 4530. Notice sufficient to excite attention and put a party on in- 
quiry is notice of everytliing to wlileh it is afterwards found sucli inquiry 
miglit hâve led. Ignorance of a fact, due to négligence, is équivalent to 
knowledge, in fi.xing the rlghts of parties." 

"Sec. 3260. Effeet of Failure to Record. — Mortgages not recorded within 
the tlme required remain valid as against the mortgagor, but are postponed to 
ail other liens created or obtained, or purchases made prior to the actual 
record of the mortgage. If, however, the younger lien is created by con- 
tract, and the party receivlng it has notice of the prior unrecord-ed mortgage, 
or the purchaser has the llke notice, then the lien of the older mortgage shall 
be held good against them," (Italics ours.) 

The burden was, of course, on the older mortgagees to clearly show 
actual notice to the junior mortgagees. From the évidence in the 
record, which is not in conflict, except as to certain conversations be- 
tween the parties, it appears the bankrupt was building a plant, and, 
while the buildings were in course of érection, having some financial 
and other troubles in regard thereto, it entered into a contract with the 
Pratt Engineering & Machine Company to complète it. Before mak- 
ing the contract there was considérable negotiating between the par- 
ties, and it was thoroughly understood and agreed that the Pratt Engi- 
neering & Machine Company was to hâve a first lien on the property. 
To make certain of this, the Pratt Engineering & Machine Company, 
advanced $25,000 for the purpose of paying and clearing off ail ex- 
isting liens, or debts that might become liens, superior to its mortgage. 
In the beginning of negotiations Mr. Baxter Jones, a brother of the 
senior mortgagees and président of the Riverside Fertilizer Company, 
mentioned the claim of his brothers to the représentative of the Pratt 
Engineering & Machine Company, Mr. Hurt, but stated it did not 
amount to anything and would be taken care of. Later on, at a con- 
férence at Atlanta, at which Mr. George S. Jones was présent, he men- 
tioned the mortgage as a claim that would hâve to be paid. At that 
time Mr. George S. Jones, who is an attorney at law, was interested in 
the completion of the plant, and was prepared to go to New York 
on behalf of the Riverside Fertilizer Company, to make other financial 
arrangements, if the negotiations then pending with the Pratt Engi- 
neering & Machine Company should fall through. Regarding this in- 
terview Mr. George S. Jones testifies (Record, page 38) : 

"We went downstairs, and he and Mr. Baxter Jones sat over at one table 
by theniselves, Mr. Hall, Mr. Park, and I at another, while dinner was 
being brought in. Mr. Hurt and Mr. Ba.xter Jones finally came over to our 
table, and I inquired of Baxter how they were getting on, and so far as I 
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recollect this is about ail tliat was said; Baxter said lie lioped to ,be able to 
effect some Icind of au agreementj but it would be necessary for liini and Mr. 
Hall to dispose of the lieus on tlie property. Tliere was some talk about 
what liens there vvere on the property, and I stated to Mr. Hurt at that time, 
as I recollect it, at tlie table, tliat Bruce Jones and I held a mortgage on 
the property securing a .$;{,500 advance, and that tliat was to be taken eare 
of aniong the others whicU had been nientioned. Tliat, so far as I recollect, 
had not been mentioned up to that tinie; in fact, there was very llttle said." 

There is a direct conflict between him and Mr. Hurt as to this con- 
versation, Mr. Hurt denying that anything was said as to the Jones' 
claim being secured by mortgage. Mr. Park, the only disinterested wit- 
ness, did not testify, and the testimony of Mr. Hall and Mr. Bruce 
Jones does not aid in solving the conflict. We will assume, however, 
that the conversation was as related by Mr. Jones; but beyond ques- 
tion it Was understood by ail parties présent at this time that the 
Jones daim was to be paid out of the money advanced by the Pratt 
Engineering & Machine Company, and was not toxemain as a ranking 
lien on the property. Before the transaction was completed the Pratt 
Engineering & Machine Company sent an attorney, Mr. George P. 
Whitman, to Maçon, whérp the Jones mortgage would hâve been re- 
corded, to search the records for ail outstanding liens. He found some 
liens recorded, but not the Jones mortgage. He also looked over the 
books.of the Riverside Fertilizer Company, saw the ''bills payable" ac- 
count, but no mention in the books of any mortgage. He discussed 
the recorded liens with Mr. Hall or Mr. Baxter Jones, officersof the 
Riverside : Fertilizer Company, and nothing was said about the Jones 
mortgage. There is not a line of évidence to the effect that the Pratt 
Engineering & Machine Company was ever told the Jones mortgage 
was imrecorded. And there can be no doubt it was intended by ail 
parties 'that it was to be paid out of the $25,000 loaned by the Pratt 
Engineering :& Machine Company for the purpose of clearing olï prior 
liens. Under ail the circumstances, it is difficult to iniagine what more 
the Pratt Engineering & Machine Company could hâve been expected 
to do. They were dealing with honorable men in a fair, operi manner, 
and no doubt, but for some imtoward happening, undisclosed by the 
record, the Jones mortgage wonld hâve been discharged with the Pratt 
money. The universal rule regarding notice is well stated by the Su- 
prême Court of Georgia in the case of Jordan v. Pollock, 14 Ga. 157: 

"Loose, suspicions, va .sue r-uinors or reports will not do; * * * but 
knowledge inust be bronght home to the party, so that mala fldês marks the 
transaction, if he afterwards buy." 

Under the facts of this case there could be no suspicion of bad faith 
on the part of the Pratt Engineering & Machine Company, and the 
knowledge brought home to them at no time amounted to notice that 
the Jones mortgage was an active, adverse, unrecorded claim on the 
property, that might be defeated by the mortgage of the property to 
them. 

Having reached this conclusion, it is unnecessary to pass upon the 
other assignments of error in the record. 

The decree will be reversed, and the case remanded, for such other 
proceedings as may be necessary and in accordance with thèse views. 
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WALKER, Circuit Judge (dissenting). I am unable to corne to the 
conclusion announced in the foregoing opinion. Before the mortgage 
to the Pratt Engineering & Machine Company was made, the repré- 
sentatives of that Company were informed of the existence of a prior 
mortgage of the same property to George S. and Bruce C. Jones. Un- 
der the statutory provisions which hâve been quoted, this information 
had the effect of preventing the subséquent mortgagee acquiring a 
lien superior to that of the prior mortgage, unless the prior mortgagees 
by contract waived their rights under their mortgage, or, in favor of 
the subséquent mortgagee, estopped themselves from asserting those 
rights. It does not seem to me that anything in the record supports 
the conclusion that they lost their priority, either by contract or by 
estoppel. They did not agrée to relinquish any right they had, and it 
is not made to appear that they said, did, or omitted to do anything 
calculated to mislead the subséquent mortgagee into the belief that, in 
acquiring its mortgage, it was getting a prior lien on the mortgaged 
property. 
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In re EIVERSIDE PERTILIZER CO. 

(Circuit Court of Appeals, Flfth Circuit. April 15, 1916.) 

Xo. 2812. 

Pétition to Superintend and Revise Proceedings of the District 
Court of the United States for the Southern District of Georgia; 
William T. Newman, Judge. 

In the matter of the Riverside Fertilizer Company, bankrupt. Péti- 
tion of Charles B. Lewis, trustée, from allowance of claim of George 
S. Jones and another. Pétition to revise denied. 

See, also, 232 Fed. 100, — C. C. A. — . 

Clifford L. Andersen and Daniel W. Rountree, both of Atlanta, Ga., 
for petitioner. 

Orville A. Park, of Maçon, Ga. (Hardeman, Jones, Park & Johns- 
ton, of Maçon, Ga., on the brief), for respondents. 

Before PARDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. The case herein involved is disposed of under the 
appeal between the same parties, as per décision this day rendered. 
232 Fed. 100, C. C. A. . 

The pétition to revise is denied. 

WALKER, Circuit Judge, dissenting. 
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LILLIE V. DENNERT. 

(Circuit Court of Appeals, Sixtli Circuit. May 2, 1916.) 

No. 2734. 

1. JrRY <S=>19(1)— RiGHT TO JrEY Trial. 

Under tlie modem practice of allowing a motion to enter satisfaction 
of a judgment at law, by reason of its payment or diseliarge, as a sub- 
stitute for tlie writ of audlta querela, tlie trial of controverted issues of 
fact arlslng uuder such motioii Is ordlnarily to be had lu the same man- 
ner as under sucli writ ; that is, by jury trial. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 104 ; Dec. Dig. 
®=19(1).] 

2. Courts iS=3356 — Review— Question ReviewAble^Objectioxs. 

Where a motion to enter satisfaction of a judgment was tried to the 
court, but a jury was not walved, the ai>pellate court on writ of error will 
not, no objection havlng been made, consider whether the order of the 
lower court was a mère award of an arbitrator, but will treat the décision 
as oue which can be reviewed. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. 
iS=3356.] 

3. Appeal anu Error (@=i859 — Writ of Erroe — Matters Reviewable. 

ïlie rlght of review under writ of error is limlted to questions of law, 
and does not exteiid to matters of fact ; therefore, where a motion to 
enter satisfaction of a judgment was tried to the court, matters of fact 
cannot be reviewed, save in so far as tlie appellate court may détermine 
whether there was any évidence which would warrant tlie finding. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3441- 
3445; Dec. Dig. <g=S59.] 

4. Judgment <S=3S7S(2) — Satisfaction — Effect. 

Where one ot two joint tort-feasors satisfled a judgment agalnst both, 
the judgment was diseharged, though lie induced a third person to pay 
the judgment for him and to malce an assignment. 

[Ed. Note. — For «ther cases, see Judgment, Cent. Dig. § 1654; Dec. 
Dig. ®=387S(2).] 

ô. JCDCMENï <g=3894 — Satisfaction — Evidenoe. 

On motion to enter satisfaction of a judgment, évidence held to warrant 
a iinding tliat oue of the two joint tort-feasors agalnst wliom It was ren- 
dered satisfled tlie judgment througli the agency of a third person. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1706-1709, 
1712 ; Dec. Dig. <g=>894.] 

In Error to the District Court of the United States for the West- 
ern District of Michigan; Clarence W. Sessions, Judge. 

Charles P. Lilhe, the assignée of a judgment, moved for an exécu- 
tion against Paul Dennert, one of the défendants, who filed a pétition 
praying the court to enter satisfaction of the judgment. Satisfaction 
of the judgment was ordered entered, and Charles P. Lillie brings er- 
ror. Affirmed. 

G. C. Brown, of Grand Rapids, Mich., for plaintifï in error. 
C. J. Ilall, of Grand Rapids, Mich., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SAK- 
FORD, District Judge. 

®=oFor other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digesta & Indexes 
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SANFORD, District Judge. This writ of error is brought to review 
an order entering satisfaction of a judgment obtained in the court be- 
low. 

On December 17, 1913, one Charles R. Horrie, the plaintiff in an ac- 
tion at law brought against one Edgar P. Daggett and Paul Dennert, 
the défendant in error, as joint tort feasors, obtained a judgment 
against them jointly for $2,683 and costs. On February 9, 1915, this 
judgment vvas assigned by Horrie to Charles P. Lillie, the plaintiff in 
error. 

This assignment having been filed in the clerk's office, Lilhe moved 
the court for the issuance of a body exécution against Dennert. This 
motion, being resisted, was heard by the trial judge on oral testimony 
taken before him, and was, after such hearing, denied. On applica- 
tion of Lillie an exécution and a garnishment against Dennert were 
then issued for the admitted purpose of cohecting the entire judgment 
out of his property. Thereupon Dennert filed a pétition, in which 
he alleged, in substance: that his co-defendant Daggett had paid the 
full ^mount of the judgment to the plaintiff Horrie and satisfied the 
.same; that, while this payment purported to bave been made by Lillie 
and an assignment of the judgment had been taken by him, the money 
paid to Horrie was in reality the money of Daggett, the payment, as 
a matter of fact and law, the act of Daggett, and the action taken by 
Lillie a mère sham and prêteuse; and that Lilhe had refused to dis- 
charge the judgment of record as he ought to do, and was attempting 
by his proceeding to compel a contribution by Dennert to Daggett a 
joint tort feasor, not warranted by law. And he thereupon prayed that 
an order be entered withdrawing the exécution, discharging the gar- 
nishment and entering satisfaction of the judgment. 

Lillie answered this pétition, denying the foregoing allégations of 
fact, and alleging, in substance: that he had paid Horrie the amount 
of the judgment with his own money; that no part of it was received 
by him from or for Daggett; that he took the assignment as his own 
property, with ail rights to enforce it given.by law; that it had not 
been paid and was whoUy unsatisfied ; and that he was its individual 
and sole owner. 

The issues raised by this pétition and answer were heard and de- 
termined by the trial judge upon the oral testimony heard by him on 
the previous motion for body exécution, a transcript of which was filed 
with the pétition and incorporated therein by référence; upon the con- 
sidération of which, without handingdown any opinion or making any 
finding of facts, he entered an order that the judgment was fully paid 
and satisfied on February 9, 1914, directing the clerk to make an 
entry of such satisfaction, recalling the exécution and dismissing the 
garnishment proceedings. 

Lillie by his writ of error now seeks to review this order. It has 
been held that such an order is a décision from which a writ of error 
will lie. See McCutcheon v. Allen, 96 Pa. 319, 329; also Cooley v. 
Gregory, 16 Wis. 303, in \vhich an appeal was allowed. In view of 
the resuit which we reach on the merits, we assume, without deciding, 
that the proper remedy has been adopted. 
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[1] The scope of the review permissible under such writ of effor 
is, however, in the instant case, a matter o£ grave doubt. Under 
the established modem practice allowing a motion to enter satisfaction 
of a judgment at law, by reason of its payment or discharge, as a 
substîtute for the ancient writ of audita querela, the trial of contro- 
verted issues of fact arising under such motion, is ordinarily to be had 
in the same manner as under such writ, that is, by jury trial; to 
which several state courts hâve held the parties are entitled as a mat- 
ter of right. Harding v. Hawkins, 141 111. 572, 584, 31 N. E. 307, 
33 Am. St. Rep. 347; Bruce V. Barnes, 20 Ala. 219, 222; McCutcheon 
V. Allen (Pa.) supra, at page 323; Hottenstein v. Haverly, 185 Pa. 
305, 308, 39 Atl. 946; Cooley v. Gregory (Wis.) supra, at page 326; 
and other cases therein cited. And see 2 Black on Judgments (2d Ed.), 
§ 1014, p. 1491. 

[2, 3] Sections 648 and 649 of the Revised Sta tûtes (Comp. St. 
1913, §§ 1584, 1587), however, provide that the trial of issues of fact 
in the Circuit Courts shall be by jury, except in certain cases not hère 
material, unless the parties or their attorneys file with the clerk a stip- 
ulation in writing waiving a jury; in which case they may be tried 
and determined by the court. Neither of thèse sections is repealed by 
the Judicial Code; and they, — as well as Section 700 providing for 
review, — are clearly made applicable to the District Courts, as now 
constituted, by Section 291 of that Code. Act March 3, 1911, c. 231, 
36 Stat. 1167 (Comp. St. 1913, § 1268). If, therefore, the issues of 
fact arising under a motion to enter satisfaction of judgment are to be 
considered as coming within the class of issues embraced within Sec- 
tions 648 and 649 of the Revised Statutes, it would seem clear that 
where the parties, without filing a written stipulation waiving a jury 
trial, either expressly, or, as in the instant case, impliedly, submit the 
détermination of the controverted issues to the trial judge, as, in ef- 
fect, to an arbitrator, his conclusion is, — at least in the absence of a 
finding of facts, — not subject to review under writ of error, on a con- 
sidération either of the questions of fact or of law, or of mixed fact 
and law, arising on the évidence heard before him. Campbell v. Boy- 
reau, 21 How. 223, 226, 16 L. Ed. 96; Bond v. Dustin, 112 U. S. 604, 
606, 5 Sup. Ct. 296, 28 L. Ed. 835 ; Andes v. Slauson, 130 U. S. 435, 
438, 9 Sup. Ct. 573, 32 L. Ed. 989; St. Louis v. Rutz, 138 U. S. 226. 
241, 11 Sup. Ct. 337, 34 L. Ed. 941 ; Lupton's Sons v. Auto Club, 225 
U. S. 489, 494, 32 Sup. Ct. 711, 56 L. Ed. 1177, Ann. Cas. 1914A, 699. 

And see Edwards v. Ladow (6th Cir.) 230 Fed. 378, C. C. A. . 

In the absence, however, of any objection interposed in this behalf 
by the défendant in error, we are not disposed of our own motion, 
to apply the rigor of this rule to the instant case, but shall assume, 
for présent purposes, without détermination, that it is not appli- 
cable, in its strict sensé, to the subordinate issues of fact submitted 
to th« détermination of the trial judge upon a motion to enter sat- 
isfaction of judgment of the court; that in such matter he acts in 
his judicial capacity rather than merely as* arbitrator, and that hence, 
as to the questions thus determined by him, we hâve authority, un- 
der a writ of error to review the évidence for the purpose of de- 
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termining whether any error of law has been committed. It îs en- 
tirely clear, however, that as the right of review under writ of error 
is limited to questions of law and does not extend to matters of 
fact (Andes v. Slauson, supra, 130 U. S. at p. 348, 9 Sup. Ct. 573, 
32 L. Ed. 989), we can not in anj' event review the conclusion of the 
trial judge in so far as it dépends upon a mère considération of the 
weight to be given the évidence introduced before him, and that his 
conclusion is to be accepted by us as final if there was any évidence 
upon which, as matter of law, it could properly hâve been reached. 
See, by analogy, Hathaway v. Cambridge, 134 U. S. 494, 498, 10 Sup. 
Ct. 608, 33 L. Ed. 1004; Runkle v. Burnham, LS3 U. S. 216, 225, 14 
Sup. Ct. 837, 38 L. Ed. 694; Dooley v. Pease, 180 U. S. 126, 131, 21 
Sup. Ct. 329, 45 L. Ed. 457 ; West Virginia Railroad v. United States 
(4th Cir.), 134 Fed. 198, 202, 67 C. C. A. 220; and Louisville Railroad 
V. United states (D. C.) 216 Fed. 672, 679 (three judges), and cases 
therein cited. 

[4,5] The following facts are shown by the undisputed évidence: 
Àfter the rendition of the judgment in Horrie's favor and notice 
from his attorney that he was about to obtain an exécution thereon, 
Daggett, under the advice of his attorrley, offered to pay Horrie one- 
half of the judgment, if he would proceed against Dennert for the 
other half ; and deposited in bank one-half of the amount of tlie judg- 
ment, taking therefor a certificate of deposit with which he intended 
to make the proposed payment. This proposition was declined by 
Horrie ; his attorney stating; however, that in order to assist Daggett, 
he would be willing to assign the entire judgment to some third per- 
son. Thereupon Daggett's attorney advised him to get some one 
friendly to him to buy the judgment, but with his own money and as 
an actual pUrchase. Daggett accordingly saw Lillie, who was his 
friend and business associate, and asked him, as Lillie states, "to buy 
that judgment for him"; telling Lillie at the time that he would see 
that he did not lose anything by it. Lillie agreed to do this; and in 
order that he might obtain the money with which to make the purchase, 
Lillie and Daggett went together to the bank in which Daggett held 
his certificate of deposit, being the bank in which Daggett's company 
regularly did business and in which he was well known, but at which 
Lillie had not donc business for several years or apparently ever made 
a previous loan. Daggett and Lillie saw the cashier of this bank and 
arranged for a loan to Lillie for the full amount of the judgment; 
Lillie giving the bank his three months' note therefor, without endorse- 
ment. After Lillie had given this note, Daggett stated that he had a 
certificate of deposit for one-half of the amount which he had forgot- 
ten to bring, and told the cashier that he would bring it in and deposit 
it as security on the note. This he did on the next day. Lillie took 
the money thus obtained from the bank on his note, and with it paid 
Horrie the full amount of the judgment ; taking from him the assign- 
ment which is now in question. Subsequently on receiving from the 
bank notice of the maturity of the note, Lillie nptified Daggett, who 
said he would take care of the interest; the note being accordingly 
renewed by Lillie and the interest paid by Daggett. This renewal; 
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note is still unpaid and outstanding in the hands of the bank as LilHe's 
individual obligation alone. Lillie, however, admitted that he did net 
buy the judgment as an investment for bis own money ; that he had 
no Personal interest in the matter and did what he did for Daggett 
as his friend; that he understood at the time that the judgment was 
to be bought in his name in order that he might collect one-half of it 
from Dennert, and that, as Daggett could not pay it in his own name 
and collect from Dennert, it was necessary to bave the assignment 
taken in the name of a third party ; and that the whole arrangement, ■ 
so far as he was concerned, was made for Daggett's benefit. And 
he further admitted that he had ne ver made any demand upon Daggett 
for payment of the judgment, but stated that if he had to pay the 
note, he intended to look to Daggett on his word to hold him harm- 
less. ■ 

Daggett also admitted that, realizing that he could not himself pay 
the judgment and then collect the one-half from Dennert, lie went 
to Lillie as his friend and asked him to take up the judgment for him, 
promising him at the time that he would see him through and see that 
he did not lose anything. 

It is not disputed that if the judgment was in fact paid by Daggett, 
one of the joint tort feasors and judgment debtors, this operated as a 
satisfaction and discharge of the judgment. Klippel v. Shields, 90 
Ind. 81, 82; Booth v. Farmers' Bank, 74 N. Y. 230, 232; Hammatt 
V. Wyman, 9 Mass. 138, 142; Sager v. Moy, 15 R. I. 528, 9 Atl. 847. 
It is earnéstly insisted, hOwever, in behalf of Lillie, that the undis- 
puted évidence does not warrant such conclusion, but that it shows, on 
the contrary, that the judgment was in fact bought by Lillie with 
his own money and as a stranger to the judgment, although as an ac- 
commodation for Daggett; that he took an assignment thereof with 
the express intention of keeping the judgment alive and enforcing 
its collection; that under such circumstances the purchase of the judg- 
ment by him did not operate as a discharge, under the rule stated in 
McAleer v. Young, 40 Md. 439, and other cases on which he relies ; 
and that, irt any event, the giving of security to him by Daggett for 
one-half of the judgment, operated at the most, as a payment of one- 
half of the judgment, and did not discharge the remaining one-half, 
which he is now entitled, in any event, to enforce against Dennert. 

After careful considération we are, hoWever, of the opinion that, 
under the undisputed évidence, there was ample room for an inference 
of fact that while the entire loan in the bank was ostensibly made in 
Lillie's name, and the note, as between himself and the bank, con- 
stitutèd his individual debt, yet, as between Lillie and Daggett, the 
entire transaction amounted, in substance and in efifect, to the bor- 
rowing of the money by Lillie as the agent for Daggett, as an undis- 
closed principal, the entire note constituting, as between them, Dag- 
gett's obligation rather than Lillie's; that the judgment having been 
purchased with the proceeds of this note was, in substance and efïect, 
bought by Daggett, acting by indirection, through the instrumentality 
of Lillie; in short, that Lillie acted in the entire transaction merely 
as a inan of straw for and in behalf of Daggett, as the real actor. 
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If, however, the judgment was thus in fact bought by Daggett, one 
of the joint tort feasors and judgment debtors, this clearly operated 
as an entire discharge and satisfaction of the judgment, even although 
the purchase was ostensibly made by LilHe and the assignment taken 
in his name in the effort to keep the judgment aUve as an obhgation 
against^Dennert. Boyer v. Bolender, 129 Pa. 324, 328, 18 Atl. 127, 
15 Am. St. Rep. 723; Tompkins v. Bank, 53 111. 57, 59; Ten Eyck 
V. Craig, 62 N. Y. 410, 416; Booth v. Farmers' Bank, supra, 74 N. 
Y. at page 232. And see Harbeck v. Vanderbilt, 20 N. Y. 395. And 
as the évidence, in our opinion, warrants an inference that this was the 
fact, we cannot say that the conclusion of the trial judge that the judg- 
ment was paid and discharged, is supported by no évidence upon 
which, as matter of law, it could hâve been properly based. Findihg, 
therefore, no error of law in the order entering satisfaction of the 
judgment, it must accordingly be affirmed, with costs. 



CURTIS V. LOUISVIIXE & N. R. CO. 

(Circuit Court of Appeals, Sixtli Circuit. May 2, 1916.) 

No. 2731. 

Railboads <S=320— Opération— Care — Statxtte. 

Sliannon's Code Tenu. §§ 1574-1576, wlaicli arbitrarily require certain 
précautions to be talven when any obstruction appears on the railroad 
tracks, and déclare absolute liability in the absence of such précautions, 
apply only wtien the person or obstruction appears on the track in front 
of an engine or within latéral striklng distance before the collision oecurs, 
and do not apply where the person first cornes within strlking distance 
at a point which the head of the engine has already passed, or into danger 
at the very instant of the engine's arrivai. 

[Ed. Note.— -For other cases, see Railroads, Cent. Dlg. §§ 1014-1016, 
1019 ; Dec. Dig. <S=>320.] 

Railroads <@=3346(1) — Crossing Accidents— Actions— Burden or Proof. 

In an action under Shannon's Code Tenn. §§ 1574-1576, for the deatli of 
one run down by a train, plaintiff, wlio contended that the railroad Com- 
pany did not take the required précautions has the burden of showing 
that his intestate was upon the tracks ahead of the engine. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 1117 ; Dec. Dig. 
<S=>346(1).] 
Railroads ®=3348(1) — Crossing Accidents— Evidence— Sufficiency. 

In an action for the death of plaintiff's intestate, who was killed at a 
railroad crossing, where plaintiff relied on the failure of the railroad Com- 
pany to take the précautions by Shannon's Code Tenn. §§ 1574-1576, évi- 
dence held insufllcient to show that deceased was upon the tracks in front 
of the engine se that the statute would apply. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1138, 1140, 
1141 ; Dec. Dig. (@=>348(1).] 

Railroads <S=>327(2) — Crossing Accidents— Conteibutory Négligence. 
Where the view was only partially obstructed and, had he looked, save 
in two places, one where there was a woodpUe and the other where there 
was a eut deceased must hâve seen the train, which was lighted, he was, 
It appearing that according to scliedule the train was expected about that 
time, guilty of contrlbutory négligence as a matter of law in driving onto 
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the tracks just in front of the train, or so close to the tracks that his 
horse became friglitened. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 1044 ; Dec. Dlg. 
<©=327{2).] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sanford, Judge. 

Action by C. D. Curtis, administrator of Charles C. Curtis, deceased, 
against the Louisville & Nashville Railroad Company. There was a 
judgment for défendant, and plaintiff brings error. Affirmed. 

G. W. Pickle, of Knoxville, Tenn., for plaintiff in error. 

Jas. G. Johnson, of Knoxville, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Charles C. Curtis was killed by a Louis- 
ville & Nashville train at a grade crossing in Eastern Tennessee, at 
10 o'clock on an evening of September. This action was brought by 
his administrator, to recover for the death, under the Tennessee stat- 
ute. There was the requisite diversity of citizenship to give jurisdic- 
tion ; but on the trial the court below directed a verdict for the de- 
fendant, and the administrator brings error. 

[1,2] The Tennessee statutes (Shannon's Code, §§ 1574-1576, and 
subdivision 4 of section 1574) arbitrarily require certain précautions 
to be taken, when any "obstruction appears ùpon the road," and dé- 
clare an absolute liability in the absence of such required précautions. 
It is the settled Tennessee construction of this statute that it is to be 
applied only when the person or other obstruction appears upon the 
track in front of the engine or within latéral striking distance before 
the collision occurs, and that it does not apply in a case where the per- 
son first cornes within the striking distance at a point which the head 
of the engine bas already passed, or at the very instant of the en- 
gine's arrivai (see reviews by this court of the-Tennessee cases in Rail- 
way V. Truett, 111 Fed. 876, 50 C. C. A. 442; Railroad v. Sutton, 179 
Fed. 471, 103 C. C. A. 51 ; Railway v. Koger, 219 Fed. 702, 135 C. 
C. A. 374) ; also that, in order to niake out a case under the statute, 
the burden is on the plaintifï to show that the obstruction did appear 
on the track ahead of the engine (Railway v. Hawk [C. C. A. 6] 160 
Fed. 348, 353, 87 C. C. A. 300, and Tennessee cases cited). 

[3] The first count of the déclaration in this case was based upon 
this statute. There was no surviving eyewitness of the accident. Cur- 
tis was in a buggy driving a single horse, going east along the high- 
way at about right angles to the railroad. The north-bound train 
reached the crossing at about the same time. The horse and buggy and 
Curtis were found at différent spots, but ail west of and within a f ew 
feet of the railroad track, and within a few feet north of the center 
of the highway. , The only mark found on the engine indicating a 
collision was that the flagstaff holder, near the léft-hand end of the pilot 
beam, was bent. The fireman, looking up after putting in coal, caught 
a glimpse of the horse apparently rearing away from the side of the 
engine. Thèse f açts as to the flagstaff and as to what the fireman saw, 
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coupled with the inf erence to be drawn f rom the location of the bodies, 
constitute the only évidence on the issue whether the horse was upon 
or close to the track ahead of the engine, so as to make it possible to 
say that the horse constituted an "obstruction upon the track" within 
the meaning of this statute. We are quite clear that thèse facts, coupled 
with ail permissible inferences, cannot meet the burden of proof which 
rested upon plaintiff on this issue. Remembering that the horse was 
going eastwardly, thèse facts and inferences, separately and collec- 
tively, tend to détermine the issue in the négative, viz., that the horse 
w^as not upon the track or within striking latéral distance until, at the 
earliest, the same instant when the front of the engine arrived at the 
same spot. So far as this count.is concerned, the direction of verdict 
must be sustained. 

[4] The court below found that the undisputed facts disclosed such 
contributory négligence as would bar any right of recovery at common 
law under the second count, and so found it unnecessary to décide 
whether there was any évidence tending to show négligence by the rail- 
road. If this did exist, it consisted in not giving the customary signais 
by bell and whistle when approaching the crossing. We assume, with- 
out deciding, that the évidence tended to show a breach of duty by the 
railroad in this respect, and so we come to the existence of contributory 
négligence as the controlling question. This requires some further 
statement of facts. About a half mile south of the crossing, the rail- 
road emerged from a deep eut. The railroad track at this point was 
8 feet higher than at the highway crossing, and, between the two 
points, was straight. The view of a north-bound train, by a person 
going east on the highway, for 300 feet toward the crossing was whoUy 
unobstructed for this half mile, except for two things. About 300 
feet west of the crossing, there began, on the south of the highway, a 
slight rise or hill which reached its highest point east of the railroad. 
This led to a eut by both highway and railroad, and a resulting em- 
bankment on the south of the highway and west of the railroad. This 
bank was highest along the edge of the railroad eut and this edge was 
42 feet from the nearest rail. A supposedly accurate survey shows 
that the bank at the edge was 4% feet high ; the extremest supposi- 
tion or estimate by plaintiff's witnesses is that it was 6 feet high. From 
this height it ran down to nothing toward the west, and also ran down 
to nothing at the south, at a distance of some 300 or 4C0 feet. Along 
the top of this bank, commencing 50 to 100 feet south of the highway, 
was a pile of cordwood, 5 or 6 feet high, 4 or S feet wide, and run- 
ning along the edge of the bank parallel with the track for a distance 
the highest estimate of which is 60 feet. There is also a suggestion in 
the argument that weeds were growing along the top of the bank. 

The trial court considered only the situation arising after Curtis 
emerged from behind whatever obstruction was presented by this 
bank and woodpile, and finding that there was then a distance of 42 
feet between the rail and Curtis, or say 25 feet between his horse's 
head and the overhang of the train, concluded that the opportunity 
to see the approaching train was so ample as to require the inference 
that Curtis had not exercised due care. If he had been on foot, this 
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resuit would probably not be questioned; but ît is suggested that he 
may hâve lost control over a frightened horse, and so hâve been in 
a situation analogous to that disclosed by Railway v. Truett, supra. 
There is no testimony that the horse was Hkely to be frightened. Plain- 
tiff's proof is directly to the contrary. The facts diiïer materially 
f rom those in the Truett Case, and it is difficult, if not impossible, to 
distinguish the circumstances of the présent case from those of Rail- 
road V. Freeman, 174 U. S. 381, 19 Sup. Ct. 763, 43 L. Ed. 1014, in 
which the Suprême Court held that the inference of contributory nég- 
ligence was conclusively established. However, it is not necessary to 
rest that inference upon what occurred after passing the 42-foot line. 
Curtis lived within 100 feet of this crossing, east of the railroad; he 
was entirely familiar with the crossing and with the train schedule; 
this was a regular train, running at its usual speed, 30 to 40 miles an 
hour, and was practically on time. Curtis was therefore bound in un- 
usual degree to be on the lookout for this train at this time. He was 
riding in an open buggy, and his eyes would be well above the highest 
point of the bank. The engine carried a headlight, in good condition 
and burning brightly, and ample to be seen by him; the train, 500 
feet long, consisting of both day coaches and Pullmans, was lighted in 
the usual way. Both the engine headlight and the upper part of the 
cars would hâve been exposed to Curtis' view constantly over the top 
of the bank, and, indeed, fully exposed, except for the less than one 
train length which the bank extended south from the highway. There 
is no proof whatever that there were any weeds on the bank at this 
time — proof either specifically or that their présence was customary. 
The only proof is from plaintiff's witness, who says that he does not 
know whether there were any weeds at this time, but that it was cus- 
tomary to eut them down in August, and this was in September. Clear- 
ly, the woodpile is the only thing which could bave obstructed Curtis' 
view, and it is impossible to figure out how this could bave obscured 
his view of the train, except momentarily, while Curtis was moving 
east and the train going north. Further, a train moving at the speed 
of this train, even if running with the steam shut off, makes a great 
noise ; there was nothing else, unless the rattle of the moving buggy 
wheels, to cover up this noise ; and although the wind was blowing 
from the north, yet plaintiff's witnesses, situated still further north, 
clearly heard the roar of this particular train as it came out of the eut 
and came on toward the crossing. They remember this as distinctly as 
they remember that the whistle was not blown. 

Putting together ail the testimony and allowable inferences, one of 
three conclusions is compelled : First, that Curtis saw the train coming, 
and, misjudging its distance, tried to cross ahead of it, demonstrating 
his négligence; second, that he saw the train coming, and stopped and 
waited too close to the track, so that the horse was hit by the train or 
drawn against the train, indicating not only his lack of care, but also 
that the absence of whistle or bell was of no importance; or, third, 
that he failed during ail the time of approaching the track for 300 feet, 
to use any care in either looking or listening for this train. We must 
consider this case within the rules which the Suprême Court has de- 
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clared in Railroad v. Houston, 95 U. S. 697, 24 h. Ed. 542, Schofield 
V. Railway, 114 U. S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224, and in Rail- 
road V. Freeman, supra, which are stated by Judge Hook, for the 
Eighîh Circuit Court of Appeals, in Tomlinson v. Railroad, 134 Fed. 
233, 67 C. C. A. 218, and which we bave appHed in (e. g.) Kallmer- 
ten V. Cowen, 111 Fed. 297, 49 C. C. A. 346, and Railroad v. Hurlburt, 
221^ Fed. 907, 137 C. C. A.. 477. 
The judgment is affirmed. 



HALFPENNY et al. v. MILLER. 
(Circuit Court of Appeals, Fourtti Circuit. February 2, 1916.) 

No. 13SS. 

1. Appeai, and Errok ©=580(1)— Décisions Appealabi.e— Finality op Detek- 

mination. 

In an action for a partiiership settlement, a nia,ster to wliom the case was 
referred preseiited a statement of the accounts, with a fliuling that défend- 
ants owed plaintiff $219.10. A decree was entered, contirming the report, 
dissolving the partnership, adjudglng that plaintiff recover such sum against 
the défendants, ordering a reeelver to sell certain partnership property, 
and contlnulng the cause for fnrther proceedlngs. A subséquent decree 
conflrmed the recelver's sale, tlxed the fées of the receiver and spécial mas- 
ter, ordered the receiver to pay one half the funds in his hands to plaintiff 
as his share, and to pay the other half to plalntitî to be credlted on his 
recovery against défendants, and adjndged costs In favor of plaintiff, wlth 
the rlght to issue exécution therefor, and for the amount reniaining un- 
pald on the decree lu his favor. Hcld that, vvhlle the flrst decree deterniln- 
ed the main controversy between the parties, as the partnership property 
was yet to be sold, the balance in the hands of the receiver ascertalned and 
disposed of, and the liability for c«sts deternilned, and as the final balance 
In favor of plaintiff had not been fixed, with leave to issue exécution, it 
was at least doubtful whether the flrst decree was a final decree for the 
purposes of appeai, and, under the prlnciple that ail doubts should be re- 
solved in favor of retalniug an ai)peal, a motion to dismlss an appeai from 
tlie second decree would be refused. 

[Ed. Note. — For other cases, see Appeai and Errer, Cent. Dig. §§ 494-500, 
508, 505-509 ; Dec. Dig. ®=>80(1).] 

2. Appeal and Error ©=5801(1)— Motions to Dismiss. 

Motions to dismlss appeals without considération of the merits should 
not be granted, except when It clearly appears that there has been a fatal 
failure to couiply wlth légal requirements. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 3161, 
3164 ; Dec. Dig. <@=;>801(1).] 

3. Partnership <S=»333— Dissolution and Settlement- Accounting. 

Where, on a partnership settlement, the master's statement of the oper- 
ating aceount showed, not only that défendants owed the i>artnei'ship 
.$1^2,503.72, but also that the partnership owed plaintiff the same amount, 
défendants having received such amount in excess of what they pald In, 
and plaintiff that inuch less than he pald in, the aceount was properly set- 
tled by charging défendants, as due plaintiff, the full amount thereof, 
though, had the aceount showed that détendants owed the partnership 
such amount, and that the partnership owed i)laintiff nothing, the balance 
would hâve been a partnershii) asset, and plaintiff would hâve been en- 
titled to judgment for only one-half thereof. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 792-796; Dec. 
Dig. ©=.333.] 

©=3por other cases see samè topid & KEY-NUMBBR In ail Key-Numbèred Digests & Indexes 
232 F.— 8 
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Appeal from the District Court of the United States for tht South- 
«rn District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Suit by A. G. Miller against John Halfpenny and another, late 
partners trading as Halfpenny & Hamilton. From a decree, défend- 
ants appeal. Affirmed. 

W. B. Maxwell, of Elkins, W. Va. (H. M. McCaughey, of Phila- 
delphia, Pa., and É. h. Maxwell, of Elkins, W. Va., on the brief), for 
appellants. 

Andrew Price, of Marlinton, W. Va., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. This action was instituted by A. G. 
Miller against John Halfpenny and R. C. Hamilton for the settle- 
ment of a partnership. By the terms of the partnership contract the 
losses and profits were to be shared, one-half by Miller, who was in 
charge of the opération of the lumber mills in West Virginia, and 
one-half by Halfpenny and Hamilton, who did business in Philadel- 
phia and had charge of selling the lumber. 

[1,2] The District Court referred the case to a spécial master to 
report the proper settlement. That was little material dispute as to 
the facts, and no charge of intentional wrongdoing. The difficulty 
was the adjustment of a complicated account. The master presented 
to the court a thorough and careful statement of the accounts and 
his reasoning thereon; his finding being that the défendants Half- 
penny and Hamilton owed the plaintiiï Miller on December 31, 1910, 
the sum of $2,191.10. By a decree entered November 18, 1913, the 
report of the master was confirmed in accordance with the opinion 
of the court iiled on the same day; the copartnership was dissolved; 
recovery for $2,191.10 and interest was adjudged in favor of Miller 
against Halfpenny and Hamilton; and the receiver was ordered to 
pay two small debts, and to sell a tract of land, the property of the 
partnership. By this decree the cause was "continued for further 
proceedings." On June 19, 1914, by another decree, the sale made 
by the receiver was confirmed ; the fées of the receiver and the spé- 
cial master were fixed; the receiver was ordered to pay one half of 
the funds in his hands to Miller as his share as a member of the part- 
nership, and the other half, the share of Halfpenny and Hamilton, to 
Miller to be credited on his recovery of $2,191.10 against Halfpenny 
and Hamilton ; and costs were adjudged in favor of the plaintifï 
against the défendants with the right to issue exécution for costs and 
for the amount remaining unpaid on the decree in his favor. The pé- 
tition fof appeal and the order allowing it were dated December 17, 
1914. 

At the hearing in this court a motion was made to dismiss the ap- 
peal, on the ground that the decree of November 18, 1913, was a 
final decree, and that therefore the appeal on December 17, 1914, 
was too late. The accepted définitions of a final decree are sometimes 
difficult to apply. In Keystone M. & I. Co. v. Martin, 132 U. S. 91, 
10 Sup. Ct. 32, 33 L. Ed. 275, it was held that a decree for an in- 
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junction leaviBg an account to be afterwards taken was not final. 
The authorities are reviewed, and the rule reaffirmed, that for a de- 
cree to be final it — 

"must terminate the litlgation between the parties on the merits of the case, 
so that, if there should he an affirrnance hère, the court below would hâve noth- 
ing to do but to exécute the judgment or deeree it had already rendered." 

In Lewisburg Bank v. Sheffey, 140 U. S. 445, 11 Sup. Ct. 755, 35 
L. Ed. 493, the court thus speaks of a deeree which it held to be; 

final : 

"This flnally determined the entire controversy Utigated between the parties 
and nothing remained but to earry the deci'ee into exécution. The bringing 
of the fund into court was for the final distribution as decreed, and not to be 
held pending the ascertainment of the prineiples upon which it should be dls- 
tributed." 

In the case now before us it is true the deeree of Novembèr 18, 
1913, determined the main controversy between the parties — the 
method of taking the accounts and the balance on such accounting 
in favor of Miller. Hence, under the authorities cited, there is strong 
reason to say the deeree was final. But the land was yet to be sold, 
the balance in the hands of the receiver to be ascertained and dis- 
posed of, and the liability for costs to be determined. Besides, the 
final balance in favor of Miller had not been fixed with leave to is- 
sue exécution therefor; for the reCeiver had in his hands funds be- 
longing to Halfpenny and Hamilton applicable to the balance of $2,- 
191.10 found against them on the gênerai accounting taken of part- 
nership transactions. Thèse matters were not adjudged and the 
rights and liabilities of the parties finally settled until the deeree of 
June 19, 1914. It is, therefore, at least doubtful whether the deeree of 
Novembèr 18, 1913, should be regarded the final deeree for purposes 
of appeal. Dainese v. Kendall, 119 U. S. 53, 7 Sup. Ct. 65, 30 L. 
Ed. 305; Lodge v. Twell, 135 U. S. 232, 10 Sup. Ct. 745, 34 L. 
Ed. 153; McGourkey v. Toledo & Ohio Central R. Co., 146 U. S. 
536, 13 Sup. Ct. 170, 36 L. Ed. 1079; Covington v. Covington First 
National Bank, 185 U. S. 270, 22 Sup. Ct. 645, 46 L. Ed. 906. Mo- 
tions to dismiss appeals without considération of the merits should 
not be granted, except when it clearly appears that there bas been a 
fatal failure to comply with légal requirements. On the principle 
that ail doubts should be resolved in favor of retaining an appeal for 
décision on the merits, the motion to dismiss is refused. 

[3] Corning to the merits, the défendants contend that there was 
a fundamental erfor in the conclusion from the statement made by 
the master that Halfpenny and Hamilton owed Miller on the oper- 
ating account $12,503.72 ; that the conclusion should hâve been that 
the balance due by Halfpenny and Hamilton, was a partnership asset 
of which Halfpenny and Hamilton themselves were entitled to one- 
half ; and that therefore the débit against them on this account in 
favor of Miller should hâve been only one-half, $6,251.86. 

This position is founded on a misapprehension. Had the state- 
ment of the operating account showed that the défendants owed the 
partnership thereon $12,503.72 and that the partnership owed the 
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plaintiff nothing on that account, then the balance of $12,503.72 would 
hâve been a partnership asset, divisible one-half to the défendants 
and one-half to the plaintifï. But the statement showed not only a 
balance against the défendants of $12,503.72 in favor of the partner- 
ship, but a balance against the partnership in favor of the plaintifï 
of. $12,503.72. In other words, including the share of loss chargeable 
to each party the défendants had received from the operating account 
$12,503.72 more than they had put in, and the plaintifï had received 
$12,503.72 less than he had put in. It follows that this account was 
properly settled by charging the défendants as due to the plaintifï 
$12,503.72. 

The exceptions to the master's report relating to the charges of 
interest and discount are so fully and satisfactorily disposed of by the 
District Court that they require no further discussion. There are 
numerous assignments of error relating to small items of the ac- 
count : without detailed discussion it is sufïicient to say that the mas- 
ter has disposed of thèse items as fairly as was possible under the 
circumstances. 

Affîrmed. 



UNGLES-HOGGETTE MFG. CO. v. FARMERS' HOG & CATTLE POW- 

DERCO. 

(Circuit Court of Appeals, Elghth Circuit March 20, 1916.) 

No. 4453. 

1. Tkade-Mabks and Trade-Nàmes <S=>3(4) — Desceiptive Mabks — "Dip" — 

"Dby-Dip." , 

The componnd word "dry-dip" cannot be appropriatod as a trade-mark 
for a powder to be sprlnkled orer animais to rld tbein; of vermln, sinco 
"dip" as a noun has a well-established meanlng as a Uquld préparation 
luto whlch objects may be dipped or iuimorsed, as for cleansing, coloring, 
and the like, and In connection with animal husbandry means a liquld 
préparation into which infected animais may be plunged for treatment, 
and a "dry-dip," therefore, presumptlvely means a dry or powdered prép- 
aration Intended to perform the same service. 

[Ed. Note. — For other cases, see Trade-Marlis and Trade-Names, Cent. 
Dîg. § 7; Dec. Dlg. <S=»3(4). 

For other defiuitlons, see Words and Phrases, Plrst and Second Séries, 
Pip.] 

2. TliADE-MABKS AND TbADE-NAMES ®=»8— DESCRIPTIVE MABKS— AEBITBABT 

Sfellinq. 

Nor can there be an appropriation of the word "dridlp" as a trade-mark 
for siich a powder, slnce that Is Idem sonans with the other spelllng, and 
Act March 3, 1881, c. 138,. § 2, 21 Stat. 503, providing for the registratlon 
of trade-marlis, requlres as a condition to registratlon a showlng that no 
other person has the rlght to use the mark sought to be registered, either 
tn the Identlcàl form or iri any such near resemblance thereto as mlght 
be calculated to deceive, thereby indlcatlng the disapprobation of Congress 
to the use of any word as a trade-mark tendlng to deceive or confuse the 
public. 

[B:d. Note. — For other cases, Bee Trade-Marks and Trade-Names, Cent. 
Dig.§12; Dec. Dlg. ®=8.] 

^=3For other cases se« same tapie & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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3. Traiie-Marks axd Trade-Names iS=>4ô— Registration— Effect. 

The resistration of a trade-mark under Act March 3, 1881, c. 138, § 7, 
21 Stat. 503, is only prima faeie évidence of ownershlp, and confeivs no 
riglit to tlie use as a trade-marli of a descriptive name, wliieh could not be 
appropriated as such at common law. 

[Ed. Note.— For otlier ea.ses, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59 ; Dec. Di{?. ®=>45.] 

Appeal from the District Court of the United States for the District 
■of Nebraska; Thomas C. Munger, Judge. 

Suit for injunction by the Ungles-Hoggette Manufacturing Com- 
pany against the Farmers' Hog & Cattle Powder Company. Decree 
for the défendant, and plaintiff appeals. Affirmed. 

Maxwell V. Beghtol, of Lincoln, Neb. (Edmund C. Strode, of Lin- 
coln, Neb., on the brief), for appellant. 

Samuel P. Davidson, of Tecumseh, Neb., for appellee. 

Before ADAM S and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

ADAMS, Circuit Judge. This was a bill to restrain infringement of 
a trade-mark consisting of the word "Dridip," which the plaintiff, 
Ungles-Hoggette Manufacturing Company, claims to hâve adopted and 
appropriated as a trade-mark, to indicate the origin and ownership of 
a certain lice and vermin destroyer manufactured by it. It alleged 
in its bill that the défendant, Farmers' Hog & Cattle Powder Company, 
infringed upon its trade-mark by using the words "E>ry-Dip," or 
"Farmers' Dry-Dip," on packages of lice and vermin destroyer man- 
ufactured by it. 

Défendant denied that: plaintiff had appropriated, or by use or other- 
wise had acquired, the right to the exclusive use of the word "Dridip" 
as a trade-mark for its product, on the ground that that word, instead 
of indicating the origin and ownership of its product as it lawfully 
might, was descriptive of that product, and was not the subject of ex- 
clusive appropriation by plaintiff as a trade-mark. Défendant also de- 
nied infringement. 

The District Court heard the proof and rendered a decree dismiss- 
ing the bill. Plaintiff appeals. 

[1] The word "dip," as a noun, has a well-understood meaning. 
Any liquid préparation into which objecte may be dipped or immersed, 
as for cleansing, coloring, lacquering, and the like, may be properly 
described as a dip. See "dip" in Webster's International Dictionary 
and Funk & Wagnalls Dictionary. Such common use of the word 
"dip," as a noun, is conceded by plaintiff's counsel. In connection with 
animal husbandry this word, taken by itself, therefore, signifies some 
liquid préparation, consisting of a mixture of parasiticides, like sulphur, 
coal-tar créosote, arsenic, or similar agents, into which animais infected 
with lice and other vermin may be plunged for treatment. 

The word "Dry-Dip," employée! in connection with animal hus- 
bandry, would presumptively mean some dry or powdered préparation 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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intended to perform the same service. This proposition, however, is 
net left to presumption or spéculation, as counsel specifically agreed 
(among other facts bearing on the case, which, in view of the conclu- 
sion reached by us, it is unnecessary to state), that "the dry dip sold 
by the défendant and the dridip sold by plaintiff is a dry powder, and 
is used by sprinkling on the animal." So it appears that the dry-dip 
served the same purpose and accomplished the same resuit as the liq- 
uid dip, with an unimportant différence — in their application. The in- 
fected animal is driven or plunged into the liquid dip, while the dry 
dip is sprinkled upon the infected animal. In view of thèse consid- 
érations, plaintiff certainly could not hâve appropriated the compound 
Word "Dry-Dip" as its trade-mark. Such a word would unquestion- 
ably hâve been accurately descriptive of the article sold or dealt in 
by it. 

[2] Does the fact that plaintiff misspelled the first member of its 
compound word, in such a way, however, that its necessary pronunci- 
ation is the same as "Dry-Dip," make the misspelled word any more 
available to exclusive appropriation by it? We think not. In Trini- 
dad Asphalt Manufacturing Co. v. Standard Paint Co., 163 Fed. 977, 
90 C. C. A. 195, affirmed by the Suprême Court in 220 U. S. 446, 31 
Sup. Ct. 456, 55 L. Ed. 536, we had occasion to consider whether the 
plaintiff could secure a trade-mark in the word "Ruberoid," notwith- 
standing the conceded right of the public to make use of the word 
"rubberoid," and we there said: 

"A public rlght in 'rubberoid' and a private nionopoly of 'ruberoid' cannot 
coexist. They are inconsistent and trespass upon each other, and under the 
law of trade-mark the lattermust glve way. To the contention that 'ruberoid' 
is fanciful or arbitrary, it must be sald that no one can restrict or destroy 
the public right by the coinage and monopoly of a word that is a near imita- 
tion of one, the use of whieh is open to ail for the truthful description of 
articles of trade and commerce." 

To thèse propositions many illustrative cases are cited to which at- 
tention is directed. In addition to the teaching of that case, which 
seems to us conclusive of this, attention may be called to the fact that 
Act March 3, 1881, c. 138, 21 Stat. 502, entitled "An act to authorize 
the registration of trade-marks and protect the same," requires as a 
condition to such registration that the applicant must make a showing 
that: 

"No other person, flrm, or corporation has the right to use the marli sought 
to be registered, either in the Identical form or in any such near resemblcmce 
thereto as rivight he calculated to deceive." Section 2. 

While this act relates to registration only of a trade-mark, it never- 
theless discloses the disapprobation of Congress to the use of any 
word ais a tirade-mark which may tend to confuse or deceive the pub- 
lic. The word "E)ridip" niay be a misspelling of the word "Dry-Dip." 
This, however, dépends upoii whether the phonetic method of spelling 
is practiced or not (many educated and more uneducated persons do 
practicé it). But, however. this raay be,, there can be no possible differr 
ence in the pronunciation of the two words. They sound alike to any 
listener or bystander. 
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The rule governing the doctrine of idem sonans is that absolute ac- 
curacy in spelling words is not required in légal documents or pro- 
ceedings, whether civil or criminal. If the name, as spelled in a 
document, however incorrectly, conveys to the ear, when pronounced 
according to the commonly accepted methods, a sound practically 
identical with the name as correctly spelled, the name thus given is 
a sufficient désignation of the individual referred to, and no advantage 
can be taken of the clérical error. See Ilubner v. ReickhofF, 103 lowa, 
368, 72 N. W. 540, 64 Am. St. Rep. 191 ; Robson v. Thomas, 55 Mo. 
581. Manifestly then, the word "Dridip" could no more be appropri- 
ated as a trade-mark than the concededly descriptive word "Dry-Dip." 

[3] Some argument is made that the fact of registration of the word 
"Dridip" as a trade-mark conferred upon the plaintiff some additional 
right. This is not correct. If there be no valid common-law trade- 
mark by the appropriation and use of a word or symbol that indicates 
origin or ownership, as distinguished from describing the article man- 
ufactured or sold, the bare fact of registration cannot make it so. Reg- 
istration is only prima facie évidence of ownership. See Act March 
3, 1881, c. 138, § 7, 21 Stat. 502. If that presumption is overcome 
by the facts in a given case, then registration is of no avail. 

Our conclusion is that the word "Dridip" is so descriptive of the 
article manufactured and sold by plaintiff that it cannot be the sub- 
ject of a lawful trade-mark. With this conclusion, no considération 
need be given to the défense of a noninfringement. 

Judgment of the District Court is affirmed. 



WARD V. AMERICAN AGRICULTURAL CHEMICAL CO. 

In re FLOTD & HAYES' ESTATE. 

(Circuit Court of Appeals, Fourtli Circuit. February 29, 1916.) 

No. 1397. 

1. Bankbuptcy <g=>184(2) — Ownership of Peopebty — Choses in Action — Re- 

CORDING. 

A contract between the seller and buyer, whereby the latter agrées to 
asslgn ail accounts, notes, etc., taken for the property when resold, and to 
coUect them in trust for the seller, is not required to be recorded by the 
statutes of South Carollna as Interpreted by the Suprême Court of that 
State, and entitles the seller to the possession thereof as against the buy- 
er's trustée In bankruptey. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 276 ; Dec. Dig. 
<S=>184(2).] 

2. CouBts ®=>366(1) — RuLES or Décision — CoNSTEUcnoN of State Statutes. 

The construction of the South Carollna recording acts as not applylng 
to the assignment of choses in action is bindlng on the fédéral courts, 
though contrary to an earlier décision of the fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 956, 957, 967; 
Dec. Dig. <S=>366(1).] 

Appeal from the District Court of the United States for the East- 
ern District of South Carollna, at Charleston; Henry A. Middleton 
Smith, Judge. 

^sfFor other cases see same topic à KEY-NUM6ER in ail Key-Numbered Digests & Indexes 
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In the rhatter of the estate of Floyd & Hayes, bankrupts. From 
an order allowing in part the claim of the American Agricultural 
Chemical Company (225 Fed. 262), R. E. Ward, trustée in bank- 
ruptcy, appeals. Affirmed. 

F. L. Willcox, of Florence, S. C. (Willcox & Willcox, of Florence, 
S. C, on the brief), for appellant. 

W. C. Moore, of Dillon, S. C. (Sellers & Moore, of Dillon, S. C, 
on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, 
District Judge. 

WOODS, Circuit Judge. This appeal involves the right of the 
American Agricultural Chemical Company to certain notes, mort- 
gages and open accounts claimed by it under a contract with the 
bankrupt firm of Floyd & Hayes.. The contract dated January 14, 
1914, provided that the American Agricultural Chemical Company 
would furnish Floyd & Hayes a quantity of fertilizer for which they 
gave their unconditional promise to pay at a future time. The con- 
tract contained the foUowing stipulations : 

"On May 1, next, or when ealled ou, yoii agrée to deliver us ail cash for cash 
sales, and ail the notes you hâve taken and a llst of accounts that are due from 
Ijurchasers of the aboye-nained fertilissers, for the !?ross arnonut of tinie sales 
of same, thèse notes and accounts to be returned to you before niaturity for 
collection, and ail proceeds as collected jnust be apt)lled to the payment of y(mr 
obli.s;ation to us, whether the same shall hâve luatured or not. Homestead 
and ail other exemptions are hereby wai^-ed as to any debt arising under this 
contract. And it is further agreed that ail fertillzers shlpped to you as well 
as ail notes, a,ccounts, cash or other proceeds from the sale of sald fertillzers, 
which mày at any time be in your possession, or in the T)ossession of yonr rep- 
résentative, are our i)roperty, to be lield by you as onr agent in trust for the 
payment of your obligation to us, the tirie thereto shall not puss until your 
obligation to us is paid." 

Pursuant to this contract, the American Agricultural Chemical 
Company delivered to the bankrupts fertillzers to the value of $9,- 
358.16. On June 20, 1914, Floyd & Hayes executed and delivered to 
the Company an assignment of the notes, mortgages and open ac- 
counts, and turned over with the assignment the notes and mortgages 
and a list thereof. About September 1, 1914, the notes and mort- 
gages were returned to Floyd & Hayes for collection and a trust 
receipt for them was taken. Prior to filing the pétition in bank- 
ruptcy the bankrupts had collected on the accounts, notes and mort- 
gages and turned over to the. company in money and cotton $1,976.18. 

Floyd"& Hayes were adjudged bankrupts on January 1, 1915. The 
contract was, not fecorded, and the question is whether the Company 
is entitled tohqlcl the notes, mortgages and book, accounts against 
the trustée in bankruptcy. 

[1,2] Practicallv the same question arose as to book accounts in 
Townsênd V. Ashepoo Fertilizer Co., 212 Fed. 97, 128 C. C. A. 613, 
and this court held that, under the broad terms of the South Carolina 
recording statutes, record of such a paper in the nature of a mort- 
gage of accounts was necessary to its validity against subséquent 
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■créditors and purthasers without notice. The prirtdple which the 
court thought applicable was thus stated: 

"Nothing is better settled than that a preditor owns debts owlng to hlm as 
property ; and we are unaWe to see what warrant the court would hâve to ex- 
clude sueh property froni the opération of a statute covering ail Personal prop- 
ertj', on the grouud that the property is choses in action and intangible. Secret 
liens ni^y be valid in the absence of a statute condenining thehi. Greey v. 
Dockendorff, 2.31 TT. S. 513, 34 Sup. Ct. 3 66, 58 L. Ed. 339. But they are under 
.lust condemnatlou in the business world, and we are not inclined to Indulge 
retlnemehts in the interprétation of the statute in order to protect those who 
fail to record their papers, and then when disaster conies brjng them out 
against subséquent credltors. Kesides, nothing is more plainly within the inls- 
chlef at which the statute was directed than an unrecorded mortgage of a nier- 
chant's accounts, especially of the accounts of a merchant llke Root dolng what 
Is known as an advancing business. Ail know that the debts owlng to such a 
merchant constitute an important asset, sometimes the chlef asset, on which 
his crédit rests, and those who crédit Wm do so on the faith of thèse debts as 
hls property." 

The court was not inadvertent to the cases of Williams v. Pay- 
singer, 15 S. C. 171, and Patterson v. Rabb, 38 S. C. 138, 17 S. E. 
463, 19 L. R. A. 831, and of course recognized their binding author- 
ity. In thèse cases there was an assignment and delivery of a note 
or bond and the mortgage securing it, and it was held, in accordance 
with the gênerai rule, that the recording of the assignment was not 
necessary to the protection of the assignée against those who dealt 
with the original mortgagee as if he were the owner. Booth v. Ke- 
hoe, 71 N. Y. 341; Kirkland v. Brune, 31 Grat. (Va.) 126; Tingle 
V., Fisher, 20 W. Va. 497; Brady v. State, 26 Md. 290; Bacon v. 
Bonham, 27 N. J. Eq. 209; National Bank v. Purifier Co., 84 Mich. 
364, 47 N. W. 502. But it seemed to us that a transaction of that 
sort might well be distinguished from a written contract providing 
that goods sold to a merchant should remain the property of the 
seller and that al! accounts or other évidences of indebtedness taken 
for the goods "shall represent the goods sold" and remain the prop- 
erty of the seller as security for his debt. If not distinguishable, a 
merchant doing an advancing business of $50,000 a year and carrying 
a stock of goods of $10,000 may, by an unrecorded blanket mortgage 
of ail his bock accounts and other choses in action then in existence 
or thereafter made, completely deceive the business public and sub- 
séquent créditors and purchasers. 

Since the décision of Townsend v. Ashepoo Fertilizer Co., supra, 
however, and probably in view of that décision, the Suprême Court 
of South Carolina has used this language in Carolina Nat. Bank v. 
City of Greenville, 97 S. C. 291, 81 S. E. 634: 

"The first proposition argued by the appellant's attorneys Is that the asslgu- 
jnent executed by Bowe & l'âge on the 2d of September, 1910, in favor of the 
plalntlff, was null and void, on the ground that It ^vas not recorded. Walving 
the objection that thls question is not properly before the court for considéra- 
tion, for the reason that it was not set up as a défense, the court takes thls 
opportunity to reafflrm the doctrine, already settled In thls state, that the as- 
signment of a chose in action, Is not embraced within the provisions of the 
recording acts, as wlU appear by référence to the cases of WiîUams & Co. v. 
Paysinger, 15 S. C. 171, and Patterson v. Kabb, ,38 8. C. 138, 17 S. E. 463, 19 
L. R. A. 831. The case of Williams & Co. v. Paysinger, supra, \vas cited with 
;approval In Slngleton v. Slngleton, 60 S. C. at page 235, 38 S. E. 462." 
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The contract assigned to whichthe Suprême Court of South Caro- 
lina referred was one made by Bowe & Page with the city of Green- 
ville for street paving, and the payments for which it provided from 
the city of Greenville seemed to constitute the main assets of the 
business in which the contractors were engaged. The language of 
the court in this case must be regarded as laying dovm a construc- 
tion of the South Carolina statute contrary to that adopted by this 
court in Townsend v. Ashepoo Fertilizer Co., supra; and the con- 
struction of the State court is controlling. We think the District 
Court was right in so regarding it, and holding that the recording 
statutes of South Carolina hâve no application to the réservation of 
title or assignment of the choses in action claimed by the appellee 
under its contract with Floyd & Hayes. 

AfErmed. 



McGRAW V. WALSH. 

(Circuit Court of Appeals, Fourth Circuit March 2, 1916.) 

Nb. 1430. 

1. Mkchanios' Liens ©=5246— Stjits to Enfoece— Existence of Otheb Eemedt. 
"Where a créditer havlng a mechanlc's lien also held stocks and bouds- 
as collatéral seeurlty for lils debt, he had a rlgkt to enforce elther security 
or both, unless enjolned by tbe court 

[Ed, Note. — For other cases, see Mechanics' Liens, Cent. Dlg. { 431;, 
Dec. Dlg. (g=3246.] 

<s. Mechanics' Liens <ê=î251— Sale— Enjoininq — Conditions Précèdent. 

One seeklng' to enjoln a sale for tbe satisfaction of a mechanlc's lien oa 
the ground that the Uenor held stocka and bonds as security for his debt 
and had not accounted therefor Was bound to show a demand for the re- 
turn of the seoiirltles, accompanled by payment or tender of the amount 
due, before he could bave the enforcement of the decree of sale enjolned, 
as the duty was on him to pay hls debt as a condition of the retum of the 
security, and not on the Uenor to produce the security before the debtor 
was ready to pay. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dlg. i 439; 
Dec. Dlg. <S=s3251.] 

3. Mechanics' Liens <S=>251^Saues— Enjoinino — Ajtidavits. 

A sale under a decree establishlng a mechanlc's lien would not be en- 
jolned on the ground thât thé Uenor had misapproprlated collatéral se- 
curity held by him, where the allégations as to the niisapproprlatlon of the 
securlties were made upon information and belief, wlthout stating the 
sources and nature of the information, especially as the movlng party wa» 
a party to the suit to enforce the mechanlc's lien and had ample oppor- 
tunlty thereln to ask that the Uenor be required to brlng the securlties 
into court before enforcing the lien, but made no effort to that end. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dlg. S 439 ; Dec. 
Dlg. <S=s251.] 

4. Courts «©=3493(2) — CoNixicTiNa Jueisdiction — State and Fedebal 

Couets. 

That a State court had in a separate proceeding ordered a sale of the 
same property and ft différent application of the proceeds was no ground 
for enjoining a sale under the decree of a fédéral court establishlng a me» 
chanic'a lien, where the fédéral court flrst acqulred Jurisdiction of the 
subject-matter. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. § 1347; Dec. Dlg. 
«Si=»493(2).] 
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Appeal from the District Court o£ the United States for the North- 
ern District of West Virginia, at Wheeling ; Alston G. Dayton, Judge. 

Suit by J. J. Walsh, Jr., surviving partner of himself and Frank 
G. Walsh, deceased, doing business as J: J. Walsh & Son, against the 
Grafton Hôtel Company. From an order denying the pétition of John 
T. McGraw to restrain a sale in satisfaction of a mechanic's lien, the 
petitioner appeals. Affinned. 

T. S. Riley and John J. Coniff, both of Wheeling, W. Va., for ap- 
pelant. 

J. M. Ritz and John A. Howard, both of Wheeling, W. Va., for 
appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. After protracted litigation in the District 
Court for the Northern District of West Virginia and in this court, 
J. J. Walsh, Jr., established a mechanic's lien on the property of the 
Grafton Hôtel Company known as Willard's Hôtel for about $50,000 
and interest, in the case of Graftqn Hôtel Cp. y. Walsh, 228 Fed. 5, 
— - C. C. A. -■ — . Under an order of the District Court the property 
was advertised for sale for the satisfaction of the .amount due on 
the lien. On January 16, 1916, John T. McGraw filed his pétition 
in the District Court askingfor an order restraining the sale. The 
pétition was denied, without answer or demurrer, on the ground that 
it stated no. facts warranting the relief asked; and the petitioner ap- 
pealedi The facts alleged in the pétition or admitted at the hearing- 
may be thus summarized: 

John T. McGraw was the only person interested . in the corpora- 
tion and the hôtel property, and therefore the sole party in interest in 
the litigation with Walsh. In th.e course of that litigation it was ad- 
mitted by Walsh in his testiniony that, he had:received from McGraw 
bonds and stocks amounting in the aggregate at par value to the sum 
of $348,800 as security for any balance tha,t might be due Walsh on 
his contract for building the hôtel. Walsh testified that he was able 
and willing to return the securities whenever he réceived the balance 
due him on the contract. The court enjoined Walsh from disposing 
of the securities pending the litigation; and the injunction is still in 
forcer The charge is.made on information .and belief that Walsh 
has disposed of a number of. thèse securities as collatéral for his own 
debts or the debts of a corporation in which he is interested. But 
the sources of information upon which the belief is founded are not 
given. There is an allégation that the securities are worth at least 
$200,000, and that Walsh is insolvent. On thèse allégations the court 
was asked to enjoin the sale, "until there shall be a proper accounting 
between the said Walsh and this petitioner as to said securities, and 
until at least the said Walsh shall produce within the jurisdiction of 
this court so much of said securities as he can produce." 

[1, 2] From the pétition it appears that Walsh had two securities — 
the mechanic's lien, and the stocks and bonds referred to in the péti- 
tion. He had a right to enforce either or both, unless enjoined by the 
court. Nothing appears in the pétition to show that he will not be 
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able to regain possession of the stocks and bonds for delivery to the 
petitioner, by using the money due to him on the judgment when he 
receives it. The primary duty is on the petitioner to pay his debt as 
a condition of the return of his collatéral, and not on Walsh to pro- 
duce the collatéral before the petitioner is ready to pay. It seems 
clear, therefore, that before the petitioner can bave the enforcement of 
the decree of sale enjoined he should show demand for the return of 
his securities accompanied by payment or tender of the amount due. 

[3] But if there were no other reason, the pétition must be denied 
because ail the allégations of misappropriation of the securities are 
made upon information and belief without stating the sources and 
nature of the information. 1 Foster's Fed. Practice, 293 ; 1 High 
on Injunctions, 35 ; Lake Shore Ry. Co. v. Felton, 103 Fed. 227, 43 
C. C. A. 189. No extraordinary circumstances are alleged taking the 
case out of the gênerai rule ; on the contrary, the circumstances are 
strong against relaxation of the rule. McGraw was a party to the suit 
to enforce the mechanic's Hen, and had ample opportunity to ask that 
Walsh be required to bring the securities into court, before enforcing 
the lien ; but he made no effort to that end. When he cornes now and 
asks that this judgment obtained after long and expensive litigation be 
enjoined he should make satisfactory proof of the wrong alleged and 
of irréparable injury. A mère statement of misappropriation of the 
securities on information and belief without indication of the sources 
of the information falls far short of satisfactory proof. 

[4] The fact alleged in the pétition that the state court bas in a 
separate proceeding ordered a sale of the same property and a dif- 
férent application of the proceeds of the sale does not affect the mat- 
ter, since it is conceded that the fédéral court first acquired jurisdic- 
tion of the subject-matter. 

It may be the duty of the District Judge upon proper showing to 
require Walsh to produce and surrender the collatéral securing the 
judgment debt as a condition of receiving the proceeds of the sale in 
satisfaction of the amount due on the decree. Upon that point we ex- 
press no opinion. 

Affirmed. 



In re H. B. HOLLINS & CO. In re EVERETT et al. In re FIRSï NAT. 

BANK et al. 

(Circuit Court of Appeals, Second Circuit. March 14, 1016.) 

No. 126. 

L Bànkruptcy <S=5l40(.3) — Property — Collatéral Securities. 

Wlieu a bankrupt lias pledged to secure a loan liis own securities, secu- 
rities ol: his eiastomers riglitfully, and securities of his customers wrong- 
fully, tlie customers became suretles for him as principal to the lender, 
and the securities must be applied to the pajinent of the loan as follows: 
First, the banlirupt's ; second, the customers' securities rightfully pledg- 
ed ; and, third, the customers' securities wrongf uUy pledged. 

[Ed. Note.— For other cases, see Bànkruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dlg. €=140(3).] 

^=sFor other cases sce same topic & KEY-NUMBER In ail Key-Numbored Digests & Indexes 
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2. Bankrtjptcy iS=140(3) — Property — Collatéral Securities. 

Where a bankrupt repledged, as he had a right to do, securities pledged 
by several of liis customers to secure several loans to^hiin, the indebted- 
ness of each customer is to be chargea against the secuilties In the pro- 
portion of each customer's whole indebtedness to the bankrupt ; and if 
any customer loses some of his securities on some of the loans, he is en- 
titled to an equal amount of the surplus on other loans as against gên- 
erai credltors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. ©=»140(3).] 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 

In the matter of H. B. HolHns & Co., alleged bankrupts. A pétition 
by the bankrupts, asking that Crossman & Sielcken be required to pay 
over part of the proceeds reahzed from the sale of certain securities, 
was denied by the District Judge, and petitioners appeal. Affirmed, 

See, also, 210 Fed. 965 ; 230 Fed. 917. 

Beekman, Menken & Griscom, of New York City (W. C. Armstrong, 
of New York City, of counsel), for appellants. 
L. B. Smith, of New York City, for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. In April, 1913, Crossman & Sielcken bor- 
rowed $1,000,000 of Hollins & Co. and gave them as collatéral $1,- 
200,000 of the corporate 4i/4 per cent, stock of the city of New York, 
agreeing that Hollins & Co. might rehypothecate the same for any 
larger sum they could obtain. November 13, 1913, a pétition in bank- 
ruptcy was filed against Hollins & Co. and a receiver appointed. No- 
vember 22, 1913, the court permitted Crossman & Sielcken to take up 
Hollins & Co.'s note to the Chase National Bank for $950,000 and the 
collatéral securing it, which included among other securities $1,073,000 
of their City stock and certain securities belonging to Hollins & Co. 
June 29, 1914, the court confirmed a composition offered by Hollins 
& Co. to pay their creditors in notes of the Equities Realization Cor- 
poration for the full amounts of their claims, but payable only out 
of the assets of the firm taken over by it. 

April 21, 1915, Hollins & Co. filed a pétition in the District Court 
sitting in bankruptcy asking that Crossman & Sielcken be required to 
pay over to them a part of the proceeds realized from the sale of the 
securities received from the Chase National Bank. The District Judge 
denied this pétition, and upon a pétition to revise his order we reversed 
the same without préjudice, on the ground that after confirmation of the 
composition the bankruptcy court had no jurisdiction as to assets not 
in its session. There were, however, before the confirmation of the 
composition, and now are, in the possession of the receiver, cash and 
securities turned over to him by the First National Bank and by the 
Equitable Trust Company after loans made by them to Hollins & 
Co. had been paid. Various claims for priority as to thèse funds were 
referred to a spécial master, and upon exceptions to his report de- 
cided by the District Court. 

(g=3For DVaer cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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_The collatéral in the case of the First National' Bank loan of $175,- 
058.33 was Crossman & Sielcken's City stock, of the value of $57,- 
919.84, securities belonging to other customers, and some belonging 
to ;Hollins & Co. This loan was treated by the master separately, and 
as a resuit of computing the ratio Crossman & Sielcken's total indebt- 
edness to HoUins & Co. bore to the total value of their hypothecated 
securities he charged $48,140 upon their securities in this loan, leaving 
an equity of $9,860 on which they were entitled to share pro rata in 
this surplus with other claimants whose securities had also been right- 
fully hypothecated. The surplus vi'hith remained after this was done, 
and ail claimants of securities satisfied, he ordered to be paid to the 
receiver, who would hâve to account theref or to the Equities Realiza- 
tion Corporation, which is realizing the assets of Hollins & Co. for the 
benefit of the gênerai creditors who accepted its notes under the com- 
position. 

In the case of the Equitable Trust Company's loan of $50,000 se- 
cured by $30,000 of Crossman & Sielcken's City stock and certain se- 
curities belonging to Hollins & Co., there was a surplus of cash and 
the securities of Hollins & Co., ail of which the spécial master award- 
ed to Crossman & Sielcken. His two conclusions do not seem to us to 
be consistent. The surplus in each case should hâve gone to the sanie 
party, either to the receiver or to Crossman & Sielcken. Judge Hough 
awarded them in each case to Crossman & Sielcken, reversing the first 
and confirming the second order of the spécial master. 

We are referred to but two authorities on the question of the rela- 
tive stafiding of pledged securities belonging to the bankrupt and se- 
curities of his customers rightfulîy pledged. Skiff v. Stoddard, 63 Conn. 
198, 26 Atl. .874, 28 Atl. 104, 21 h. R. A. 102, holds .that the bank- 
rupt's securities should share ratably with the custonlers', while Unit- 
ed National Bank v. Tappan, :^3 R. I. 1, 79 Atl. 946, holds that the 
bankrupt's securities must be first exhausted. We pref er the latter 
view. , , . , 

[1] Wlien a bankrupt has made a loan, and to secu.re the same 
bas pledged his own securities, securities of his customers rightfulîy, 
and securities of his customers wrongfully, the customers become 
sureties for him as principal to the lender. The securities ,must in equi- 
ty be applied to thç payment of the loan as f oUows : First, the bank- 
rupt's; second, the customers' securities rightfulîy pledged; third, 
the customers' securities wrongfully pledged. 

[2] When, a bankrupt, authorized to repledge securities of his cus- 
tomers, repledges them in seyeral separate loans, as he has a right to 
do, the proportion of the customers' indebtedness to the bankrupt 
must be charged to thèse securities as between them and competing 
creditors, and is to be ascertained for each loan by charging the securi- 
ties with their ratable proportion of the customers' whole indebted- 
ness to the bankrupt. If, after ail the customers hâve received the 
shares they are entitled to of the surplus, anything be left, it should 
go to the gênerai creditors, except that, if it appear, as in this case, 
that a secured créditer has lost some of his securities in some of the 
loans, he should be credited on his indebtedness to the bankrupt with 
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their value in determining his share of the surplus as between himself 
and the gênerai creditors. 

In this case, as it appears that there is a surplus in the loan of the 
First National Bank and of the Equitable Trust Company in which 
no other secured créditer is interested, and that Crossman & Sielcken 
hâve lest City stock in some of the other loans in which the bank- 
rupt pledged it of more value than the aggregate surplus, the Dis- 
trict Judge was right in awarding the whole surplus to them. A true 
apportionment of the indebtedness of Crossman & Sielcken to HoUins & 
Co. shows that this surplus is the proceeds of their City stock. 

The orders are affirmed. 



BAJJK OF HATTIESBLRG v. CARTER (two cases). 
In re MOLLERE. 
. (Circuit Court of Appeals, Flfth Circuit. Aprll 4, 1916.) 

Nos. 2829, 2887. 

MOKTWAUEH «S^I&lCl) — PBIOEITT— STATITTORY LiEN OF LaNDLOKD. 

The landlord's lien given by Gode Miss. 19(KJ, § 2851, on the movables 
of tlie tenant on the demised premises, Is superior in bankruptcy to a mort- 
gage glven to secure an antécédent indebtedness. 

[Bd. Note. — For other cases, see Mortgages, Cent. Dig. § 326 ; Dec. Dig. 

®=5l51(l).] 

Appeal from, and Pétition for Revision of Proceedings of, the Dis- 
trict Court of the United States for the Southern District of Missis- 
sippi; Henry C. Niles, Judge. 

In the matter of H. P. Molière, bankrupt. To review an order 
giving préférence to a landlord's lien in favor of J. P. Carter, the Bank 
of Hattiesburg appeals and pétitions to revise said order. Appeal dis- 
missed, and pétition to revise denied. 

James N. Flowers and ElHs B. Cooper, both of Jackson, Miss., for 
petitioner and appellant. 

Nathan C. Hill and Claude E. Hill, both of Hattiesburg, Miss., for 
respondent and appellee. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

FARDEE, Circuit Judge. The case shows that in the bankruptcy 
of H. F. Molière, pending in the District Court of the United States 
for the Southern District of Mississippi, the Bank of Hattiesburg prov- 
ed its claim for $2,380, with interest, secured by a deed of trust cov- 
ering certain movables, which proof of debt by préférence was duly 
allowed. Thereafter J, P. Carter, as landlord of a certain building 
rented to the bankrupt, probated his claim of $800 on the same mov- 
ables, claiming a lien thereon under the laws of the state of Mississippi. 
Section 2851, Code Miss. 1906. 

^=3For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dtgests & Indexes 
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The property in contest was duly sold by the trustée, and the pro- 
ceeds, amounting to $675, not enough to pay either claimant, was held 
to await the disposition of the court. At the time of proving his daim 
said Carter filed a pétition in the banliruptcy court, asserting his hen 
as prior to ail other claims, and attacking the allowance of the claim 
of the Hattiesburg Bank as a valid lien on the movables in question, 
and praying that the deed of trust in favor of the bankshould be dis- 
allowed, and the proceeds of the movables sold be adjudged liable to 
his lien for rentals. 

No spécifie parties were made, but the matter was taken up by the 
référée as a contest for priority between Carter and the bank, and after 
hearing évidence the référée reported in favor of the Bank of Hatties- 
burg. On review before the District Court, the finding in favor of the 
Bank of Hattiesburg was reversed, and préférence was decreed in 
favor of Carter. Neither before the référée nor the trial judge was 
the trustée made a party or considered as having any interest. In this 
court the trustée is ignored. 

As the distribution of the funds coming into the hands of the trus- 
tée is necessarily a regular step in the proceedings, our jurisdiction to 
review must be found either in section 24b or section 25 of the Bank- 
ruptcy Law (Act July 1, 1898, c. 541, 30 Stat. 553). As the judgment 
of the bankruptcy court complained of was in no proper sensé an al- 
lowance or rejection of any claim over $500, section 25 does not au- 
thorize an appeal, and our jurisdiction can only be found under sec- 
tion 24b, and is confined to matters of law arising on the facts as found 
by the lower court or otherwise indisputably shown in the record be- 
fore us. 

The trial judge found and adjudged as follows: 

"H. P. Molière, Bankrupt. No. 225. In Bankruptcy. 

"As between the claim of the landlord for rent due by the bankrupt, as con- 
stltutlng a lien' upon the assets situated upon the premises of hlgher rank 
than that of the creditor having a uiortgage upon the same property, the 
référée held that the lien of the mortgagee was superior to that of the land- 
lord, and from this holding the landlord appeals to this court. The landlord 
bases his claim for rent upon section 2851, Mississippi Code of 1900, providing: 
'That no goods or cliattels, lying or being iu or upon auy messuage, lands or 
tenements, leased or rented for llfe, years, at will or otherwise, shall at any 
time be liable to be taken by virtue of any writ of exécution, or other process 
whatever, unless the party so taking the same shall, before the removal of the 
goods or cliattels from such premises, pay or tender to the landlord or lessor 
thereof , ail the unpaid rent for the said premises, whether the day of payment 
shall hâve corne or not, provided it shall not aniount to more than one year's 
rent ; and the party suing ont such exécution or i)rocess, paying or tendering 
to such landlord or lessor the rent unpaid, not to exceéd one year's rent, niay 
proceed to exécute his judgment or process ; and the ofïicer levying the same 
shall be empovk'ered and required to levy and pay to the plaintifE as well as 
the money so paid for rent, as the money due under the process, and when 
the rent eontracted for is payable,, not In money, but In other things, the credi- 
tors shall pay the landlord the money value of such things.' 

"The language of the statute just cited clearly defines the rights of the 
landlord as to his rent for one year as superior and paramount to any and 
every claim against the assets upon the premises. The Mississipi)i cases con- 
strulng this section of the Code, or one identical, re-enacted and uow In 
force, are cited by opposing counsel as establishing thelr respective conten- 
tion, and it is argued by the mortgagee hereiu that the case of Marye v. Dyche, 
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42 lliss. 347, Is décisive, in wliicii it is held tliat 'tliis provision of tlie statute 
does not affect tlie tenaut's conveyance by niortgage in good faitli and for a 
valuable considération of tlie property on tlie demised premises, or wliere 
tliere is a siiecial lien tliereon created by contract prior, to the levy of the at- 
taclinieiit' ; tliat thls holding has been afflrmed in the folio Wing casés: 
Stanips V. Gilman, 43 Miss. 456; Fitzgerald v. FowlKes, 60 Miss. 270; Henry 
V. Davis. 60 Miss. 212 ; Xewman v. Bank, 66 Miss. 323, 5 South. 753 ; Richard- 
.son V. McLaurin, 69 Miss. 71, 12 South. 264 ; that in the instant case the con- 
veyance by the bankrupt was prior to the attachnient, and the question at 
issue decided by Rlchardson v. McLaurin, supra. The landlord in turn cites 
thèse cases as supporting his contention, in that a landlord eannot be de- 
prlved of his rent without the conveyance has ail the éléments of good falth 
and a valuable considération. 

"The record in this case discloses that the indebtedness of the bankrupt was 
an old one, long past due and ovi'lng several months prior to the deed of trust 
executed to the mortgagee, making the considération a past-due indebtedness, 
as no new funds or money was advanced and the considération of that certain 
'bill of sale' (not recorded) executed in August, 1913, need not be considered, 
because the court is of opinion that the landlord from the testimony and 
proof hereln, is fully protected by section 2851, Miss. Code 1906, supra, and his 
claim fortitied by the Mississippi cases cited. Further, the application of 
the provisions of the Bankrupt Act of 1898, as amended, to the issue arising 
hereln, that liens rnust be given for présent considération, to be of efCect, lu 
the judgment of the court, would operate in favor of the landlord. Bankrupt 
Act 1898, sec. 67(d), as amended by Act June 25, 1910, c. 412, § 12, 36 Stat. 
842 (Comp. St. 1913, § 9651). 

"In View of the foregoing, the holding of the référée is an erroneous one, 
and a decree should enter recognizing the claim of the landlord as superlor to 
that of the mortgagee." 

On the facts found by the District Judge we concur in his ruHng 
and find no error of law to revise. 

The appeal in No. 2887 is dismissed, and the pétition to revise (No. 
2829) is denied. 



HOOKWAY V McKXIGHT. 
In re McKNIGHT LAND CO. 

(Circuit Court of Appeals, Eighth Circuit April 17, 1916.) 

No. 4567. 

Fraudulent Convetancbs i©=>.57(4) — What Constittjtes. 

Wliere a créditer of a solvent corporation agreed to take preferred 
stock under an express stipulation that it should be redeemed wlthin a 
giveu time, a conveyance of lands by the corporation, whlch was then 
solvent, to redeeni the stock, is not fraudulent, though the corporation 
thereatter through bad investments became insolvent. : 

|fTd. 'Note. — For otlier cases, see Fraudulent Conveyances, Cent. Dig. §§ 
150-132, 1.54 ; Dec. Dig. ©=57(4).J 

Appeal from the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge 

Suit by C. W. Hookway, as trustée of the McKnight Land Company, 
bankrupt, against E. V. McKnight. From a judgment for défendant, 
plaintiff appeals. Affirmed. 

^soFor other cases see same topic & KEY-NUMBBR In aU Key-Numbei-ed Digests & Inflexès 
232 F.— 9 
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G. W. Twiford, of Minot, N. D., and Daniel B. Holt, of Fargo, N. 
D. (Edward Engerud and John S. Frame, both of Fargo, N. D., and 
R., H..Bosard, o£ Minot, N. D., on the bnef), for appellant. 

E. T. Conmy, of Fargo, N. D. (J. S. Watson and N. C. Young, both 
of Fargo, N. D., on the brief), for appellee. 

Before ADAMS, Circuit Judge, and REED and ELLIOf T, Dis- 
trict Judges. 

ADAMS, Circuit Judge, On September 15, 1913, the McKnig:ht 
Eand Company, a corporation of North Dakota, was by the District 
Court of the United States for the District of North Dakota adjudi- 
cated a bankrupt, and C. W. HoOkway was duly chosen its trustée. 
He brings this suit in equity against E. V. McKnight to rescind a con- 
tract of sale or transfer of landmade by the bankrupt corporation to 
him on December 20, 1911, on the alleged ground that it was made 
with intent to defraud the creditors of the Eand Company. 

The testimony, tended to show the following main facts : In 1907 the 
appellee and his two sons, Roy and John, organized a land corporation 
to deal in lands, with an authorized capital of $50,000, of which $12,- 
000 only was then issued. E.' V. McKnight, the appellee, subscribed 
and paid for $4,000 of the stock, and the two sons, Roy and John, 
subscribed each $4,000, and gave tlieir notes to the corporation for 
that amount. The appellee later purchased and paid for $1,000 worth 
more of the stock of the company. In 1909 the appellee, being about 
to remove to Cahf ornia to réside there, sold his stock in the Land 
Company and some other stock owned by him, known as the "Hurd 
bank stock," to the corporation, for $13,125, and took the notes of the 
corporation in that amount for the purchase price. In June, 1910, the 
articles of incorporation of the Land Company were so amended as to 
permit the issuance of preferred stock by it and to provide for its ré- 
demption at any time after one yeaf from its issuance. 

Afterwards the appellee, being then an acknowledged and rightful 
créditer of the company for $8,000, balance due on account of the stock 
sold by him to it, and $15,000 in money loaned by him to it, and hold- 
ing the note of the corporation for the aggregate amount so due him 
of $23,000, at the solicitation of his sons agreed to surrender his note 
and take preferred stock of the corporation, of the par value of $23,- 
000, provided the corporation would agrée to redeem it at par on De- 
cember 1, 1911. This was assented to by the corporation, and the note 
was surrendered, and a corresponding amount of preferred stock is- 
sued to him. When the period fixed for rédemption of the preferred 
stock held by appellee, namely, December 1, 1911, arrived, the cor- 
poration assigned to him certain valuable contracts for the purchase 
of school lands from the state of North Dakota at a val nation fairly 
and reasonably équivalent to the face value of the stock so acquired 
and held by him, and this wàs received by the appellee in lieu of money 
originally agreed to be paid. At the time the agreement to surrender 
his notes by the appellee was made and performed, and the preferred 
stock was accepted by him, the corporation was solvent and in a first- 
class financial condition, but afterwards, by reason of improvident ven- 
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tures, bad crops, and misfortunes of one kind and another, însolvency 
and bankruptcy ensued. 

There was no évidence that there was any reasonable ground to 
contemplate insolvency or bankruptcy at the time the appellee and the 
corporation entered into the arrangement to exchange the note for 
the preferred stock. On this and other évidence, not substantially con- 
tradicting this, the learned trial judge dismissed the bill, saying, 
amongst other things: 

"At the time of this preferred stock transaction, In exchange for the cash, 
and the équivalent of cash which the Land Company then recelved, that Com- 
pany agreed to redeem the stock by the payment of the face value thereof, 
with interest at 8 per cent, on December 1, 1911, if the défendant, El V. Me- 
Knight, should so désire. At the time the company was perfectly solvent, 
the transaction was made in entire good faith ; it was a contract which the 
Land Company had authority to make, and was In fact a simple loan with an 
agreement on the part of the Land Company to repay the loan on December 
1, 1911, with Interest. The lands sought to be recovered in this suit were 
turned ont to B, V. McKnight in payment of the obligation of the Land Com- 
pany created by this loan. Such payment in land was Just as valid as a pay- 
ment in cash would hâve been. I hold the payment to hâve been valid in ail 
respects." 

This finding of fact was presumptively correct. Moreover, after an 
independent considération of the évidence and arguments of counsel, 
we are of opinion that the trial court was clearly right in the view it 
took of the case. It seems to us that the essence of the transaction be- 
tween the appellee and the Land Company was that the appellee, beîng 
a bona fîde creditor of the La-^.d Company in the sum of $23;O0O, ac- 
cepted the stock practically as collatéral security for the payment of 
that debt at the time fixed. There was no évidence that McKnight 
desired the stock of the company as an investment. On thé contrary, 
he was about leaving North Dakota, where he had resided with his 
boys for a long time, and to take up his résidence in California, and 
ail the testimony points to this conclusion that he desired to convert 
his holdings of stock in North Dakota into cash, and that he never 
intended to accept the stock in fuU discharge of his debt. He did ac- 
cept it with the agreement that the face value of the stock, which was 
the équivalent of the debt, should be ref unded t& him on the Ist of 
December, 1911. 

There is no prêteuse that the transaction between E. V. McKnight 
and the bankrupt amounted to any unlawful préférence under the bank- 
ruptcy law to Mr. McKnight. The basis of the suit is that the con- 
tract was void under the statute of North Dakota concerning fraudu- 
lent conveyances. Finding no f raud to hâve been practiced upon the 
Land Company in the transaction, and that there was no intent to 
hinder, delay, or defraud creditors by the transaction, the decree of 
the District Court must be affirmed. 
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YANUSZAUOKAS v. MALLORY S. S. CO. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 136. 

1. Courts ®=270 — Fédérai, Courts — Jukisdiction. 

Wliere plaintliï is an alien, the District Court of a district other than 
tliat of defendant's résidence has no jurisdiction over tlie action, unless 
tlie parties consent. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. § 810; Dec. Dig. 
<S=»270.] 

2. Appearance <S:=>i)(5) — Spécial Appeaeance — What Constitutes. 

Wliere défendant appeared speeially for the purpose of moving to dis- 
miss, and the notice of appearance so stated, defendant's appearance was 
spécial, and did not confer jurisdiction on the court. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. §§ 47-49; Dec. 
Dig. ®=39(5).] 

3. Appearance <S=10 — Spécial Appearance— Time to Plead. 

Where défendant appeared speeially for the purpose of moving to dis- 
miss the summong and complaint, the fact that it thereafter applied for 
an order extendlng the time to plead generally, in case it should be 
held the court had jurisdiction of the action, such application did not 
couvert the spécial appearance Into a gênerai one, giving the court jur- 
isdiction. 

[Ed. Note.— For other cases, see Appearance, Cent. Dig. §§ 53, 54; 
Dec. Dig. <©=>10.] 

4. Courts i®=274 — Fédéral Courts— tJurisdiction — Citizenship of Corpo- 

ration. 

A corporation must be consldered as a citizen of the state wherein 
it was incorporated. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814; Dec. Dig. 
®=>274.] 

5. Courts ®=276 — Fédéral Courts — Venue — Waiver — "Citizenship." 

"Citizenship" can be acqulred only by birth and naturallzation ; hence 
an averment in the complaint that plalntifC was a citizen of the state by 
domicile and résidence was meaningless, and where défendant moved to 
disniiss because the United States District Court was without jurisdic- 
tion, the allowance of an amendment setting up plaintiff's alienage did 
not affect defendant's rights. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815 ; Dec. Dig. 
©=5276. 

For other définitions, see Words and Phrases, First and Second Séries, 
Citizenship.] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by John Yannszauckas against the Mallory Steamship Com- 
pany. The complaint was ordered dismissed, and plaintiff's motion 
for judgment by default denied, and he brings error. Orders affirmed. 

Baltrus S. Yankaus, of New York City (Frank J Felbel, of New 
York City, of counsel), for plaintiff in error. 

James A. Hatch, of New York City (Wharton Poor, of New York 
City, of counsel), for défendant in error, appearing speeially. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

<g:=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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COXE, Circuit Judge. The plaintiff is an alien and the drfendant 
is a Maine corporation. The plaintiff sues for damages for injuries 
sustained by him while being employed by the défendant in unload- 
ing the steamer Brazos, owned by the défendant, while the steamer 
was attached to Pier 38, North River. The suit was commenced in 
the District Court for the Eastern District of New York. 

[ 1 ] We think it clear that, unless both parties consent, the action 
cannot be maintained in the Eastern district for the reason that the 
plaintiff is an alien and the défendant is a Maine corporation. 

[2] The défendant appeared specially for the sole purpose of mov- 
ing to dismiss. The statement in the notice of appearance that the 
défendant appears "specially for the purpose of moving to dismiss the 
summons and complaint" prevents it from being considered as a gên- 
erai appearance. In Harkness v. Hyde, 98 U. S. 476, 25 L. Ed. 237, 
the court says : 

"It is only where he (the défendant) pleads to the merlts in the flrst in- 
stance, without insistlng upon the illegality, that the objection is deemed to 
be waived." 

See also Shaw v. Spencer, 100 Mass. 382, 97 Am. Dec. 107, 1 Am. 
Rep. 115, and Waters v. Central Trust Ce, 126 Fed. 469, 62 C. C. 
A. 45. 

[3] The défendant asserted this position at the earliest moment by 
moving to dismiss and appearing for that purpose only. The applica- 
tion for an order extending the time to plead generally in case it should 
be held that the suit was properly brought in the Eastern district, can- 
not be regarded as a waiver of the position taken in the motion to dis- 
miss. It was only a wise précaution to enable the défendant to défend 
on the merits if the jurisdiction in the Eastern district should be up- 
held. The judge simply said, in effect, that if he found that the action 
was properly brought in the Eastern district he would permit the de- 
fendant to answer and défend on the merits. To assert that the de- 
fendant was compelled to accept a situation which might resuit in a de- 
fault being taken against him while the court was considering its rights 
is both illogical and unfair. 

[4, 5] The défendant being a Maine corporation must be regarded 
as a citizen of Maine and the venue must be laid there unless it consents 
to be sued elsewhere. It has not so consented. The original complaint 
contained no averment either that the plaintiff was a citizen or an alien. 
The averment, "that the plaintiff is a citizen of the state of New York 
by his domicile and résidence and is a résident of the Eastern district of 
New York," is meaningless. Citizenship can be acquired only by 
birth or naturalization. The amendment permitted by the court allow- 
ing the plaintiff to allège that he was an alien did not operate as a 
waiver of the defendant's rights. 

The orders of the District Court are afiirmed. 
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TAYLOR et al v. KIMMERLB. 

(Circuit Court of Appeals, Slxtli Circuit. May 2, 1916.) 

No. 2738. 

3. Compromise and Settlement <S=19(2)— Setting Aside of Compromise— 
RiGiiT TO Set Aside. 

Bondholders, famlliar witli the situation and desirous of effectlng a 
quick reorganization, acqulred from a baiikrupt estate a vpudor's lien, as 
well as bonds. Other persons interested refused to cousent to a dismissal 
of the litigation, and the vendor's lien, as well as the bonds acqulred, were 
denied priorlty. Held that, as the purchase was a compromise settlement 
and an adjustment of disputed claims, made in good faitb and without 
fraud, the purchasing bondholders, who were famlliar with the situation, 
are not entltled to hâve the order of purchase set aside and a return of 
the purchase priée on the groUnd of f allure of considération. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. Dig. 
§§ 71-73 ; Dec. Dig. <S=='19(2).] 

2. Bankeuptcy ©=260— Sales— "WabbantieS. 

A court, which approved a trustee's report and authorized hlm to sell 
bonds and a vendor's lien, did not thereby so warrant the priority of sueh 
claims over other claims that It was .judicial had faith for the same 
court to thereafter hold other claims prior to the claims sold. 

[Ed. Note,;— For other cases, see Bankruptcy, Cent. Dig. § 360; Dec. 
Dig. <S=5260.] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan; Clarence W. Sessions, Judge. 

Pétition by William L. Taylor and another against Charles H. Kim- 
merle, trustée in bankruptcy, for an order requiring Kimmerle to re- 
pay the sum they had paid in purchasing assets of the bankrupt estate. 
From an order dismissing the pétition, petitioners appeal. Affirmed. 

H. F. Williams, of Chicago, III, for appellants. 

W. F. McKnight, of Grand Rapids, Mich., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

DENISON, Circuit Judge. The question involved on this appeal 
is thus most concisely stated by appellant's counsel: 

"Charles H. Kimmerle, as trustée in bankruptcy, sold to William L. Taylor 
and Frank M. Mlllikan a vendor's lien for something over !p8,000, face value, 
and $36,000 face value, of bonds, for !p6,500 in cash, and the sale was approved 
by the District Court. Taylor and Mlllikan did not buy for spéculative pur- 
poses and were admittedly acting in tbe best of good faith. The same court 
shortly thereafter, in another proceediug conenrrently pending, held that the 
vendor's lien and the bonds were vold. Thereupon, and before Kimmerle had 
distributed the .fO.SOO, Taylor and Mlllikan filed their pétition in the bank- 
ruptcy cause, settlng up, in substance, the fact that the vendor's lien and the 
bonds were vold, and praying for an order on Kimmerle to repay to them 
$6,500, which they had previously paid to him, on the grouud that they had 
never received any considération for it. The court, on the admitted facts, 
denied the right of Taylor and Mlllikan to hâve their money repaid to them, 
and dismissed their pétition. The matter now cornes to this court on the 
appeal of Taylor and Milllkan." 

<S=>For other cases see same topic & KEY-NUMBER in ail Key-Numbereii Digests & ladexes 
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[1] This statement may be adopted, save as to the phrase "held 
void." The vendor's hen was denied priority over the mortgage in 
foreclosure, and the bonds in question were held not to hâve been so 
issued to Kimmerle as to carry a right to share in the foreclosure pro- 
ceeds. Kimmerle was insisting in the foreclosure suit that thèse 
claims of his were rightful. Taylor and Millikan, as large bondhold- 
ers, were adversely interested. They agreed to buy out Kimmerle's 
interests and claims for $6,500, expecting thereby to accomplish an 
adjustment of ail disputes and a quick reorganization of the corpora- 
tion in receivership under mortgage foreclosure. This expectation 
failed only because outside bondholders disapproved and compelled 
the litigation to go on to an adjudication. 

We are satisfied that this judgment must be afïirmed on the ground 
that the purchase was a compromise settlement and adjustment of dis- 
puted claims and was made in good faith and without fraud. The 
fact that it involved an assignment, instead of a surrender, of claims 
in litigation is of no importance. Taylor and Millikan fully understood 
the situation ; they may hâve been mistaken about the légal questions 
involved, but it is not likely that they regarded thèse questions as im- 
portant; they wanted to get the litigation out of the way; and the 
fact that there is a later judicial détermination against the validity or 
value of the rights involved cannot justify rescinding a settlement so 
made. We had occasion to dispose of a case upon this principle very 

recently (American Co. v. Waltermire, 231 Fed. 412, C. C. A. 

), and we thought the principle too familiar to require citation of 

authorities; but for illustrative cases, see Bofinger v. Tuves, 120 U. 
S. 198, 7 Sup. Ct. 529, 30 L. Ed. 649, in which it appeared Aat parties 
had made a compromise settlement under the supposition that it 
would terminale litigation, but other parties had unexpectedly taken 
an appeal, and in which it was held that the settlement would not 
thereby fail; and see, also, Union Bank v. Geary, 5 Pet. 99, 114 (8 
L. Ed. 60), in which it was said : 

"So that this question, at the tlnie the contrart. was entered Into, was con- 
sidered by the bank at least doubtl'ul. And to permit a subséquent judicial 
dec4slon on this point In tlieir favor, as having rétrospective effect, so as to 
annul a settlement or agreement made by them under a differei^ state of 
thlngs, would be sanctloning a most mischievous principle." 

[2] We are unable to approve appellant's theory that the court 
which approved the trustee's report and authorized him to make the 
sale thereby so warranted the légal priority of the claims sold over cer- 
tain adverse claims that it was judicial bad faith for the same court 
afterwards in another case to décide thèse questions against the inter- 
ests of Taylor and Millikan. 

The order dismissing their pétition is affirmed. 
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OWEN V. OLIFTON et aï. 
(Circuit Court of Appeals, Fif tli Circuit. April 6 191Q. Eeliearing Denied 

May 20, 1916.) 

No. 2882. 

Corporations ©=3560(6) — Receiver.s — Administration of Estate — Suit to 
.Set Aside Fraudulent Juwsment. 

A receiver for a corporation nmy nmlntaln a blU in tlie court of liis 
appolntmelit, and whlcli Is adminlstering tlie estate, to prevent tlie en- 
forcement, to the ln.iury of that estate, of a fraudulent .iudgnient recov- 
ered agalnst the corporation, and affirmed on an appeal, in wlilcli the 
cofi)oration gave a supersedeas bond, althoiigh no claim agalnst the 
recelvership estate has yet been flled. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2262 ; Dec. 
Dig. <g=>560(6).] 

Maxey, District Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Suit in equity by W. F. Owen, receiver of New Orléans, Mobile & 
Chicago Railroad Company, against J. F. Clifton and others. Decree 
for défendants, and complainant appeals. Reversed. 

J. N. Flowers and Ellis B. Cooper, both of Jackson, Miss. (Flowers, 
Brown, Chambers & Cooper, of Jackson, Miss., and J. C. Rich, of 
Mobile, Ala., on the brief), for appellant. 

J. W. Cassedy, of Brookhaven, Miss., and W. J. Pack, of Laurel, 
Miss. (Jefif. Collins, of Laurel, Miss., on the brief), for appellees. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. The bill in this case was filed by the 
appellant, W. F. Owen, suing as the receiver of the property of the 
New Orléans, Mobile & Chicago Railroad Company, against J. S. 
Clifton and his two attorneys in a suit for personal injuries brought in 
a state court in Mississippi by Clifton against said company before the 
property of that company was placed in the hands of the receiver, 
in which suit a judgment was rendered against the railroad company. 
The bill as it was amended contained averments to the efïect that the 
claim asserted in that suit was one whoUy unfounded upon facts, and 
was the resuit of a corrupt conspiracy between Clifton and two other 
named persons to fabricate that claim and to support it by the per- 
jured testimony of Clifton and his two co-conspirators, and that this 
conspiracy, without any fault or lack of due diligence on the part of 
the défendant in the suit brought by Clifton, has been so far success- 
fully carried eut that a judgment in favor of Clifton has been rendered 
against the railroad company, which, on an appeal by that company, 
which gave a supersedeas bond, was affirmed by the Suprême Court of 
Mississippi after the receiver of the property of that company was 
appointed. The bill prayed that the judgment so obtained be canceled 

ig==>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and set aside, or that the enforcement of it be perpetually enjoined, or 
for such other, further, spécial, or gênerai relief as the equities of 
the case require. By the decree, which is appealed from, the bill as it 
was amended was adjudged to be insufficient in law upon its face to 
warrant the relief prayed for, and was dismissed. 

The receiver was not a party to the suit in which the impeached 
judgment was rendered. He is concerned with that judgment only 
in so far as it may give rise to a claim against the estate which is the 
subject of the receivership. The averments of the bill make it ap- 
parent that the rendition of the judgment will lead to the présentation, 
either by the plaintiff in the judgment or by the surety on the super- 
sedeas bond, if payment of the judgment by him shall be coerced, of 
a claim against the estate which the court is administering in the suit 
in which the receiver was appointed. That court, by its receiver, has 
possession of ail the property of the défendant in the judgment in 
question, and that property is subject to administration by that court 
alone. In view of that fact, although vvhen the bill was filed the claim 
represented by the judgment had not been formally presented to the 
court of equity which was administering the estate of the défendant 
in the judgment, that court, looking at the substance of the transac- 
tion, so far as the estate in its charge was subject to be affected by it, 
would be justified in treating the recovery of the judgment and any- 
thing donc by the plaintiff therein to enforce it as steps in the prose- 
cution of the claim, to the end of making it a charge upon the estate 
which the court was administering. The receiver was within his right 
and duty in defending the estate in his possession against a claim 
which was antagonistic to the rights or interests of the parties to the 
suit in which he was appointed. Bosworth v. St. Louis Terminal Rail- 
road Association, 174 U. S. 182, 19 Sup. Ct. 625, 43 L. Ed. 941. One 
who is shown to hâve fraudulently procured a judgment in his favor 
cannot expect to hâve the aid of a court of equity to carry it into 
exécution. In so far as the exécution of the judgment is dépendent 
upon property in the equity court's charge being subjected to the sat- 
isfaction of it, that court may inquire into the conduct of the plain- 
tiff in procuring it. Lawrence Mfg. Co. v. Janesville Mills, 138 U. S. 
552, 11 Sup. Ct. 402, 34 L. Ed. 1005 ; Gay v. Parpart, 106 U. S. 679, 
1 Sup. Ct. 456, 27 L. Ed. 256; Lewers & Cooke, Limited, v. Atcherly, 
222 U. S. 285, 32 Sup. Ct. 94, 56 L. Ed. 202. 

If Clifton, the plaintiff, in the alleged fraudulently procured judg- 
ment, is permitted to enforce it against the surety on the supersedeas 
bond, he would reap the fruits of his fraudulent transaction and at 
the same time leave the claim which the judgment in his favor created 
to be asserted against the estate of the défendant in the judgment by 
one who was not a party to the fraud. The action of the receiver in 
submitting by his bill for the scrutiny of the court the alleged fraud- 
ulent transaction at the stage it had reached when the bill was filed was 
hot prématuré, as the resuit was to enable the court to deal with the 
claim, obviously being prosecuted to the end of making it a charge 
upon the property which the court was administering, and, if it is fotirid 
to hâve such a fraudulent origin that the claimant could not hâve 'the 
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aid of the court for its enforcement, to thwart an attempt by him to 
do indirectly, through the instrumentality of an application which an 
innocent third party might be practically coerced into making to save 
himself, what he could not do directly. 

The concUision is that the averments of the bill disclose a fraudulent 
transaction having for one of its objects the création of an unconscion- 
able claim against an estate which the court is administering, and that 
the court should inquire into that transaction, and, if it is found to be 
such a one as is alleged, should prevent its consumniation, in so far as 
such consummation would be to the in jury of the estate in the court's 
custody. 

It follows that the decree dismissing the bill was erroneous, and 
should be reversed ; and it is so ordered. 

MAXEY, District Judge, dissents. 



PURITAN CORDAGE MILLS v. SAMPSOK CORDAGE WORKS. 

(Circuit Court of Appeals, SIxth Circuit. Aprll 14, 1910.) 

No. 279G. 

1. Appeal and Error ©=339(2)— Time for Appeai.— Interxocutort Decree. 

A decree adjudglng uufalr compétition, awarding an Injunctlon, direct- 
Ing that défendant deliver up for destruction any iuiltative articles whicU 
he nia,v hâve on hand, and ordering a référence for accountlng of profits 
and damages, is interlocutory, not final, and an appeal not taken there- 
from till more than 30 days after it was entered must be dismlssed. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dlg. § 1884 ; 
Dec. Dig. <S=»339(2).] 

2. Appeal and Error <ê=>357(1) — ^Appealable Decbee— Bcjbden of Pboof. 

If the direction for destruction of iraitative articles renders the decree 
final as to such articles, the burden is on appellant to show that there 
were such articles. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1928 ; 
Dec. Dig. <g=5357(l).] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Suit by the Sampson Cordage Works against the Puritan Cordage 
Mills. Decree for complainant, and défendant appeals. On motion to 
distniss, because not taken within 30 days. Dismissed. 

Helm & Helm, of Louisville, Ky., for appellant. 
McDermott & Ray, of Louisville, Ky., Coale & Hayes, of Boston, 
Mass., and Joseph Wilby, of Cincinnati, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges. 

PER CURIAM. [1, 2] The decree adjudged unfair compétition, 
awarded injunction, directed that défendant "now deliver fip" for 
destruction any of the imitative articles "which it may hâve on hand," 
and ordered a référence for an accounting of profits and damages. 

^saTot other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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This decree must be deemed interlocutory, upon the authority of Maas 
V. Lonstorf (C. C. A. 6th Cir.) 166 Fed. 41, 91 C. C. A. 627. The di- 
rection for destruction is only for incidental relief, and does not, be- 
yond recall, dispose of the main controversy, as in Thomson v. Dean, 
74 U. S. (7 Wall.) 342, 19 L. Ed. 94 ; if this direction could distinguish 
from Maas v. Lonstorf, the burden would be on appellant to show 
that there were such articles on which the decree would thus take prés- 
ent final effect, and this burden is not met ; and the statute permitting 
appeals from interlocutory orders has, as to this class of cases, re- 
moved the hardship which was the basis of the exception to the gên- 
erai rule that a decree is not final and appealable if a judicial accounting 
remains to be taken and reviewed. 

Motion granted. The clerk will deliver to appellant, for use in a 
future appeal, ail except five copies of the printed record. 



UNITED STATES v. WHITED & WHELESS, Limited, et al. 

(Circuit Court of Appeals, Fifth Circuit. Aprll 15, 1916.) 

No. 2T90. 

Public Lands <S==>123 — Disposal by United States— Limitation of Actions. 
Act Mardi 3, 1S91, c. 561, § 8, 26 Stat. 1099 (Gomp. St 1913, § 5114), pro- 
vidlng that suits to vacate and aniiul patents theretofore issued shall only 
be brought withm lire years f.roni the passage of the act, and that suits 
to annul or vacate patents thereafter issued shall only be brought within 
six years after the issuance of the patent, gives to the patent, after the 
expiration of the terni, the same effect against the TJnlted States that it 
would hâve had If it had been valid when Issued, and therefore bars an 
action by the United States to recover from the pnrchasers of the patentée 
the value of lands alleged to hâve been fraudnlently patented. 

[Ed. Note. — For other cases, see Pul)lic Lands, Dec. Dlg. <S=>123.] 

In Error to the District Court of the United States for the Western 
District of Louisiana ; Aleck Boarman, Judge. 

Action by the United States against Whited & Wheless, Limited, and 
others, to recover the value of lands alleged to hâve been fraudulently 
patented. Judgment for the défendants on exceptions to the péti- 
tion, and the United States brings error. Affirmed. 

George Whitfield Jack, U. S. Atty., and Robert A. Hunter, Asst. 
U. S. Atty., both of Shreveport, La., for plaintifï in error. 

T. Alexander and J. D. Wilkinson, both of Shreveport, La., for 
défendants in error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. This is a suit to recover from the purchasers of 
the patentée the value of lands alleged to hâve been fraudulently 
patented. The défendants in error excepted to the pétition on two 
grounds : (1) That the pétition set forth no cause of action or right to 
recover for the matters and things set forth; and (2) that, even if 

<g=jFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the pétition did set forth a cause of action, the same was barred and 
prescribed by the prescription of six years. Thèse exceptions were 
sustained in the lower court and judgment rendered accordingly. 

The error alleged in this writ is that the court erred in sustaining 
the exceptions. The act of March 3, 1891 (26 Stat. 1095, c. 561), pro- 
tides among other things, that : 

"Sults by the United States to vacate and annul any patent heretofore issued 
shall only be brought wlthhi five years frorn tlie passage of this act ; and suits 
to vacate and annul patents hereafter Issued sliall only be brought within six 
years after the date of the issuance of such patents." 26 Stat. 1009, § 8. 

The patent involved in this case was issued the 12th day of Decem- 
ber, 1898; this suit was brought December 29, 1914. We are of 
opinion this statute must be taken to mean that the patent is to be held 
good and is to hâve the same efifect against the United States that it 
would hâve had if it had been valid in the first place. United States 
V. Chandler, 209 U. S. 447, 28 Sup. Ct. 579, 52 L. Ed. 881 ; United 
States V. Winona & St. Peters R. R. Co., 165 U. S. 467, 17 Sup. Ct. 
368, 41 L. Ed. 789. See United States v. Exploration Co. (C. C.) 190 
Fed. 405; United States v. Smith (C. C.) 181 Fed. 545; Kansas City 
Lumber Co. v. Moores, 212 Fed. 153, 129 C. C. A. 1. If the patent 
by the lapse of six years is to hâve the same effect against the United 
States that it would bave had if it had been vaHd in the first place, then 
the situation is just about the same as if there had been no fraud 
practiced upon the government, and as if the patent had been properly, 
legally, and fairly issued 

Judgment affirmed. 



KNABE BBOS. CO. \. AMERICAN PIANO CO. 

(Circuit Court of Appeals, Sixth Circuit Aprll 14, 1916.) 

Nos. 2673, 2674. 

Tbade-Marks anb Trade-Names <S=73(1) — Infrinqement — Unfair Competi- 

TIO.V. 

The form of notices requlred to be afflxed by défendant to ils pianos to 
dlstlnguisb theni from those of conipluinant, wlilch were older in the mar- 
ket, where both bore the naine "Knabe'' eonsidered, 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § SI; Dec. Dig. ■S=573(l).] 

On pétition to modify opinion. Modified and affirmed. 
For former opinion, see 229 Fed. 23, — C. C. A. . 

Before KNAPPEN and DENISON, Circuit Judges, and CEARKE, 
District Judge. 

PER CURIAM. Our opinion, fîled February llth last, provided 
for hearing counsel upon the précise language of the cheek-block 
notice upon appellant's piano. Èach party has presented suggestions 
on that subject» Certain modifications of the opinion are also asked. 
We State our conclusions upon the varions subjects : 

^zsFOT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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(a) We think the form of the cheek-block notice, suggested in our 
opinion, should be used without modification. This notice may con- 
tain the guaranty and statement of inspection as in appellant's orig- 
inal cheek-block notice. It should be in plain type, substantially of the 
kind used in the printed slips presented by appellee, should be print- 
ed on paper securely glued to the cheek-block and well covered by 
transparent varnish. The cheek block should be secured in place by 
the use both of glue and a screw. 

(b) The fall-board inscription should be in the words "Made by the 
Knabe Bros. Co., Cincinnati, O.," arranged in three Unes, the upper 
containing the words "Made by," the lowest the words "Cincinnati, 
O.," and the words "The Knabe Bros. Co," between the first and 
the third lines. The words last named should be no more prominent 
than in form 1 of appellant's proposed fall-board désignation, Exhibit 
A, and the other words should be as prominent as in that suggested 
form. We see no valid objection to the use of script in the name of 
appellant company with the lower arm of the letter "K" underlining 
the words "Knabe Bros.," as in Exhibit A mentioned. 

(c) We adhère to the forni of notice required by our opinion "to 
be conspicuously inserted in catalogues and advertisements, and to be 
framed and kept displayed upon defendant's pianos in ail salesrooms 
in which they are offered for sale." We see no occasion for a warn- 
ing notice upon concert programs in which merely the name of the 
piano is given, with nothing referring to the sellers, manufacturers 
or place of sale. In such case, appellee would not be injured by pos- 
sible confusion but would quite as hkely be benefited thereby. No 
form of appropriate and effective short notice for short advertise- 
ments bas been presented; no such appropriate and effective form 
occurs to us, and we must, therefore, leave our opinion as it stands 
upon the subject of warning notice in advertisements. Manifestly, 
an effective, warning notice upon ordinary street signs, illuminated or 
otherwise, is impracticable ; appellant, however, should not be allowed 
to use such signs without such warning notice. 

(d) Appellant has, in this court, prevailed to a substantial extent 
upon the merits,, and should, therefore, recover full costs of this court, 
as announced in our opinion. The fact, as alleged, that appellant did 
not actually use the cheek-block notice before appellee's bill was filed 
is immaterial either to the opinion or to the subject of costs. 



THE PORT JOHNSON TOWING CO, NO. 7. 

(Circuit Court of Appeals, Second Circuit. Mardi 14, 1916.) 

Nos. 166, 167. 

Collision 'S=>82(2) — Collision with Tow — Neglïgent Navigation in Fog. 

A tug navlgatlng In a fog without a tow, at a speed of about 4 miles 

and which, ivnowing that there was a tow ahead and hearlng the whistle 

of the towing tug, proceeded without change of course or speed until she 

came into collision with the tow, held solely In fault. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 170, 172-174; 
Dec. Dig. <S=5S2(2).] 

€=9Far other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digesti & Indexe» 
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Appeals from the District Court of the United States for the East- 
ern District of New York. 

Suits in admiralty for collision by Edward J. Phalen and by A. J. 
& J. J. McCullom against the steam tug Port Johnson Towing Com- 
pany No. 7; Port Johnson Towing Company, claimant. Decrees for 
libeiants, and claimant appeals. Affirmed. 

For opinion below, see 229, Fed. 267. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellant. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. Thèse appeals are from decrees entered by 
Judge Chatfield against the tug No. 7 running without a tow, and in 
favor of the barges McAHister and Phalen, for damages occasioned 
by a collision which occurred în a fog, just as the tow had come 
through the Buttermilk Channel, northwest of Governor's Island, De- 
cember 2, 1914. The barges were part of a fleet of twelve barges 
which were being towed by the tug Nellie Tracy. The barges Mc- 
Allister and Phalen were in the first tier of the tow. The collision 
occurred about 5:30 p. m. 

There is some dispute over the density of the fog, but we do not 
think that it is very material how dense the fog was, for if it were a 
light fog the master of the tug No. 7 could hâve seen the tow and, as 
the tug was not encumbered in any way, should hâve avoided the 
string of boats. If, on the contrary, the fog were so dense that he 
could not see at ail, he should hâve stopped or proceeded at such 
moderate speed that he could hâve avoided a collision. He was going 
about four miles an hour. 

We hâve, then, a case where a tug navigating in a fog, and know- 
ing that there is a tug and tow ahead, proceeds, without changing 
course or si>eed, until she is right on top of the tow. The Tracy was 
proceeding at moderate speed — not over 2% miles an hour— and blew 
her whistle, which was heard on the No. 7. It seems to us that a clear 
case of négligence on the part of the No. 7 is established. In the 
Chicago and the City of Augusta, 125 Fed. 712, at page 715, 60 C. C. 
A. 480, at page 483, we said : 

"This court has repeatedly held, following the Suprême Court, that a vessel 
which is primarily in fault for a collision cannot shlft its conséquences in 
part upon the other vessel without clear proof of the contrlbuting négligence 
or fault of the latter. Her own négligence sufficiently accounts for the dis- 
aster." 

The decrees of the District Court are affirmed with costs. 



TEE SDBT V. BERKSHIBB 143 

YEE STJEY V. BEEKSHIRE, Supervlslng Inspecter. 

(Circuit Court of Appeals, Fifth Circuit, Marcli 30, 1916.) 

No. 2752. 

Aliens i©=>32(9, 10) — Déportation of Chinese — Place or Déportation. 

An order for déportation of an allen to Cliina is not warranted, wtiere 
tlie record does not show that lie came from Cliina, but that he entered 
the United States from an adjacent country ; but in sucli case ttie order 
may be amended. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 92, 94 ; Dec. Dig. 
c3=>32(9, 10).] 

Appeal from the District Court of the United States for the West- 
ern District of Texas ; William B. Sheppard, Judge. 

Suit by Yee Suey against F. W. Berkshire, Supervising Inspecter. 
From the decree for déportation, Yee Suey appeals. Modified and af- 
firmed. 

U. S. Goen, of El Paso, Tex., for appellant. 

R. E. Crawford, Asst. U. S. Atty., of El Paso, Tex., for appellee. 

Bef ore FARDEE and WAEKER, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURIAM. This cause was submitted on briefs, and in the 
light of the transcript and briefs we find that, excepting the fifth as- 
signment of error, no one of them is well taken. As to the fifth, we 
notice counsel for the appellee conf ess partial error as f ollows : 

"Appellant's fifth assignment of error ralses the question as to whether or 
not the Secretary of Labor under the law was warranted in ordering the ap- 
pellant deported to China, there being no évidence in the record that ap- 
pellant ever was In China, the évidence showlng that appellant came to the 
United States from Mexico. The contention of appellant's counsel is directly 
sustained by the décision of the Second Circuit in the case of United States 
ex rel. Moore v. Sisson, U. S. Chinese Inspector, 206 Fed. 450, 124 C. C. A. 
356. In our view of the law, appellant's contention is correct. However, in 
the case cited, the court declined to discharge the Chinamen because they 
had been ordered deported to China when they should hâve been ordered 
<leported to Canada, but held that the warrant of déportation should be 
amended, by providing that the aliens should be deported to Canada. We 
thlnk that the judgment in this case should conform to the judgment in 
that, and your Judgment should be that the order of the Secretary of Labor, 
deporting appellant to China, should be amended so that he would be deported 
to Mexico. R. E. Crawford, 

"Assistant United States Attorney, 

"Attorney for Appellee." 

Giving eiîect to this, the warrant of déportation of the Acting Secre- 
tary of Labor should be amended, by striking out the word "China," 
and inserting in its stead the word "Mexico," and with such amend- 
ment the decree appealed from is affirmed. 

<S=3For other cases see saine toplc & KET-NUMBER in ail Key-Numbered Dlsests & Indexes 
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SOUTHERN RY. CO. v. WHITE. 

(Circuit Court of Appeals, Sixth Circuit. May 2, 1916.) 

No. 2775. 

Appeal and Errob ®=>981 — Motion for New Trial—Review. 

The granting of a new trial on the ground of excessiveness of dam- 
ages is a inatter of discrétion wltli the trial court, not subject to review. 

[Ed. Note. — For otlier cases, see Appeal aud Error, Cent. Dlg. § 3876; 
Dec. Dig. <S=3981.] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sanford, Judge. 

Action by John White against the Southern Railway Company. 
There was a judgment for plaintiff, and défendant brings error. Af- 
fïrmed. 

L. D. Smith, of Knoxville, Tenn., for plaintiff in error. 
S. E. Hodges and W. T. Kennerly, both of Knoxville, Tenn., for 
défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

EVANS, District Judge. John White, the plaintiff below, and whom 
we shall call the plaintiff in this opinion, was an employé in interstate 
commerce of the Southern Railway Compii.iy, which we shall call the 
défendant. 

While at his work in December, 1913, in one of defendant's yards 
known as the Coster Yards, located near Knoxville, Tenn., plaintiff 
was struck and injured by one of defendant's engines. To recover 
$30,000 which he claimed as damages for the injury thus inflicted, he 
brought this action in the court below under the Eraployers' Liability 
Act of April 22, 1908 (35 Stats. 65). He alleged in his déclaration that 
his injuries were caused by the négligence of the défendant. This allé- 
gation was put in issue by a plea of not guilty. After the testimony had 
ail been heard by the jury, défendant moved the court to direct a verdict 
in its favor. The motion was overruled by the court and défendant 
excepted. The jury found for the plaintiff', and assessed his damages 
at $7,500. A motion for a new trial was made by the défendant. Aft- 
er hearing his motion the court expressed the opinion that the verdict 
was excessive to the extent of $2,500, and suggested that the plaintiff 
enter a remittitur to that extent. The plaintiff in open court accepted 
the suggestion and remitted $2,500 of the damages assessed by the jury 
in their verdict. Thereupon the court overruled the motion for a new 
trial and entered judgment for $5,000. 

The défendant brought the case to this court and in its assignment 
of errors states two grounds upon which it asks a reversai of the 
judgment. The fîrst errOr assîgned is that the trial court erred in 
not directing a verdict in defendant's favor, and in not granting its 
motion for a new trial on that ground. The second error assigned is 

^3»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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that the damages remained excessive after the entry df the remittitur. 

1. The questions thus raised were ably argued but after examina- 
tion of the record we hâve reached the conclusion that there was no 
error in refusing to direct a verdict for défendant, and therefore none 
in overruling the motion for a new trial based on the same ground. 
While upon the testimony the question of plaintifï's right to recover 
may be a close one, we think the ruling of this court in the very similar 
case of Southern Railvvay Co. v. Smith, 205 Fed. 360, 123 C. C. A. 
488, must control us, and we are content to rest our décision upon it 
without repeating what was there said. 

2. The second error assigned is that the court shpuld hâve granted 
a new trial upon the ground that the amount of the verdict was ex- 
cessive, evincing caprice, passion or préjudice in plaintifif's favor in 
the minds of the jury, and that the amount remitted from the damages 
assessed still left the amount excessive. Respecting this, we repeat 
what was said by this court in Big Brushy Coal & Coke Co. v. Williams, 
176 Fed. at page 533, 99 C. C. A. 102, and in Mason v. Smith, 191 
Fed. at page 504, 112 C. C. A. 146, and by the Suprême Court in Holm- 
gren v. United States, 217 U. S. 521, 30 Sup. Ct. 588, 54 L. Ed. 861, 
19 Ann. Cas. 778, to the effect that this case falls within the settled 
rule that granting or refusing a new trial is matter of discrétion and 
not subject to review. 

The judgment of the District Court is affirmed. 
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(Circuit Court of Appeals, Second Circuit. March 15, 1916.) 

No. 117. 

1. Patents <g=o7<i— Validity— Peiqk Sale — "On Sale." 

A contract for .«aie of articles s:ubis«iuently pateiited, subject to approvat 
by the buyer of a saniple to be afterward submitted, is not a putting "ou 
sale" of tlie invention, and does not invalidate'tlie patent, where tlie sam- 
ple is not funiished or approved until within two years prior to the flling 
of the application. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 92, 98 ; Dec. Dig. 
<S=>76. 

For other définitions, see Words and Phrases, Second Séries, On Sale.] 

2. Patents iS=3]01—Validity— Spécifications. 

A patent for an eleetrie mot'or h(;l(l not invalidated by a too broad claim 
in the specltication of the current fréquences at ^vllieh the motor will 
operate, where the claim was made in good faith. 

[Ed. Note. — For otlier cases, see Patents, Cent., Dig. § 141; Dec. Dig. <S=> 
101.] 

o. PaïenT-s iS=s>328— Vaudity and Infkingement— IJniversal Motob. 

The Burke patent, No. 1,053,9-JO, for a universal motôr, hçtd not àntici- 
pated, to disclose invention, and to be valid as agalnst the claims of prfor 
lise' and insuflicienc-j' of the spécification ;■ also TicM Infringed. 

(gsaFor other cases see same topie.& KEY.-NUMBER in ail Kejr-Numbered Digests & Indexée 
232 F.— 10 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by the Burke Electric Company against the Independent Pneu- 
matic Tool Company. Decree for complainant, and défendant ap- 
peals. Affirmed. 

The f ollowing is the opinion of Learned Hand, District Judge, in the 
court below : 

In thls case there can be no question of the defendant's Infrinçement, and 
therefore the case necessarily résolves Itself Into the issue of Invalidity. The 
patent Is attacJted upon three grounds : Prier sale ; luiproper spécifications ; 
lacli of invention. In the last défense are included the so-called Birtman and 
TJnlted States Standard Electric Company uses, whlch are not strictly such, but 
are rathér anticipations. There are also included the Latour patent, and 
the claim that the patent is only for a new use of that patent. 

The flrst défense is that the patentée had the patented article "on sale" 
before September 9, 1907, the application being filed September 9, 1909. This 
défense rests upon the documents extracted from the plalntifC of his order to 
Barlcer for the flrst 100 motors ever made. Burke's own testlmony was ex- 
tremely vague about the whole matter, but I cannot say thàt It was insincere ; 
on the contrary, he impressed me favorably. It appears that on June 27, 1907, 
Barker had wrltten to Bui-ke, asking àbout getting some of thèse motors, and 
the letter had been awaltlng an answer for Burke's return. On June 6, 1907, 
the earliest flxed date, Burke wrote that the work upon the modifled sample 
had been pushed along, and that the flrst motor would be sent on the 15th- for 
Barker's approval. Burke in that letter "confirms our proposition" to fur- 
nlsh 100 motors, subject to approval of the flrst sample, showing that at some 
earller time he had already made such a proposai. No sample motor had 
reached Barker by July 23d, and we hâve every reason to suppose that the 
"modifled sample," when actually sent, was motor No. 1, shlpped wlth anoth- 
er on September 26, 1907. My reason for saying this is that the letter of .Tuly 
6th does not, in my judgment, dlstinguish between "the modifled sample" and 
"the flrst of thèse llght-weight machines for your approval" ; on the contrary, 
it is "this flrst sample" which is to be "subject to your approval." On the en- 
try of the order. No. 5114, appear the words "Date entered, August 29/07," 
whlch the défendant urges to hâve been necessarily the date of the closing of 
the contract. It is, of course, possible that Barker had accepted before that 
date, but it Is also possible that It was only a factory direction. If that di- 
rection was in pursuance to Barker's aeceptance, it still does not foUow that 
he had passed upon the sample whlch he was to approve. We hâve, on the 
contrary, reason to suppose that he had not got such a sample, since, as I 
hâve said, the sample was apparently to be only the flrst of the séries ordered, 
and we know that the flrst of the séries was delivered on Septembr 26, 1907. 

[1 ] The situation for the défendant at best is then only this : Before Sep- 
tember 9, 1907, Barker and Burke had concluded an agreement to buy and 
sell 100 motors, subject to Barker's approval of the klnd to be delivered. This 
I cannot think to hâve been putting the motor "on sale" under any of the 
cases. In Plimpton v. Wlnslow, 14 Fed. (C. C.) 919, the skates on the priée 
llst were already completed ; in Dittgen v. Racine Paper Goods Co., 181 Fed. 
(C. C.) 394, many pouches had been sold ; In Covert v. Oovert (0. C.) 106 Fed. 
183, the jack was actually exposed for sale In a shop ; in Burton v. GreenvUle 
(C. C.) 3 Fed, 642, Bruce had actually sold lamp posts as early asi November, 
1874. The grain elovator in Bamett-McQueen Oo., Limited, v. Canadian 
Stewart Co., 13 Canadian Bxch. 186, had been completed for over a year be- 
fore the application. In National Cash Reglster Co. v. American Cash Begis- 
ter Co., 178 Fed. 79, 101 C. C. A. 569, Juengst had actually delivered the ma- 
chine to the Kruse Company more than two years before application filed. 
None of thèse cases fit the case at bar. Judge Lowell's décision in McCreery 
Eng. Co. V. Mass. Fan Co. (C. C.) 186 Fed. 846, held that taklng an absolute 
contract to erect a ventilating System was putttng the invention "ou sale" ; 
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but that was reversed (195 Fed. 498, 115 C. C. A. 408), and is not an author- 
ity. Judge Denison went so far in the other direction, in Mershon v. Bay 
City (G. C.) 189 Fed. 741, as to say that an actual sale was not enough, when 
the buyer had the right to reject, provlde<l that the period for rejection had 
not passed before the two-year period came into efCect. I do not thlnk it nee- 
essary to décide the question whether it puts the Invention "on sale," if the 
inventor makes his first contract to sell the article as fully described therein, 
or by a sample submitted at the time, though the seller does not deliver till 
within two years. In the case at bar there was no contract of that character ; 
It was a sale by future sample, and, as every one knows, the sample is a part 
of the contract ; It measures the obligations of each, just as though Its descrip- 
tion were written in with the utmost particularity. The sample, so far as 
we can see, was not submitted till after September 9, 1907 ; at least, there is 
no proof that It was, and nobody was bound to furnish or accept anythlng 
tlU then. Burke could hâve changed the motor as he liked, Barker need not 
hâve aceepted any motor at ail. If Burke had found something quite différent 
from the invention actually patented, he was as free to submit that as what 
he then had in mlnd. Nothing was sold or offered for sale till he was satls- 
fied that he had got what would be suecessful. How, then, can it be said that 
he had agreed to sell any of the intermediate forms until the sample was ac- 
tually sent on? I thlnk the défense faits. 

[2] The attack upon the spécifications is threefold: That it Is deceptlve, in 
saying that the motor will run upon ail frequencies of alternating current ; 
that it is too vague to be foUowed, havlng no definite quantitative directions, 
and leaving the public to experlment ; that the claims are in form funetional, 
and In effect only for a new use of Latour's motor. I think that the flrst 
critlclsm is true, and that the language of the patent Is broader than the 
facts warrant as now disclosed. Thtis (page 1, lines 68-70) the patentée says 
that hIs results "are substantially independent of the number of cj'Cles the 
single phase alternation current." Again (page 3, Unes 68-70) : "The speed 
and the efficiency is also substantially independent of the frequency of the 
alternatiiig current," Thèse statements, together with others, less explicit, 
Indicàting the same thlng, are true only within certain llmits. The com- 
mercial motors actually made will run successfully on alternating current up 
to 60 cycles, but not with satisfaction at 125 or 133. Indeed, it Is the defend- 
ant's assertion that no practieable motor has yet beèn devise^ to run upon 
such frequencies and also on direct current. Still I cannot thlnk that this 
has any effect upon the validlty of the patent. There is no évidence, that it 
was deliberately introduced to deeelve the public, and, so far as appears, it 
was an honest mistake. It does not eoncern the construction of the motor, but 
of the results to be obtalned. 

The next critlclsm is that the patent has not enough dlrec-tlons for practical 
use, and the objection cornes down to the proportion between rotor and stator 
turns and to the angle of the brush position. In direct current motors the 
stator field is always stronger than the rotor ; in alternating current motors 
the opposite is true. Burke wlshed to put hls motor, which was to operate 
upon both currents, among the alternating current class. Naturalîy, he did 
not mean to limlt himself to any exact proportion, but he did Indicate a normal 
proportion, two to one, which gave an index of what he understood. I thlnk 
fhat hls référence was clear enough to an art which already knew weak stator 
flelds. Hls description of any élément of his combinatlon mlght be of such 
latitude as the practlce of the art admitted for that élément, always assum- 
ing that the new resuit to be obtalned did not requlre more deflnite limitation. 
If the défendant hoped to succeed with such a défense, It should hâve shown 
that a suecessful universal motor depended upon a certain definite proportion 
of turns. Were that so, then the description would be insufficlent, but it lias 
not been shown to'be so. So far as appears, the motor will work successfully 
iî. the eleinents are ïcombined as described, though in slze and proportion they 
stand anywhere within the llmits which the art would recognize as Included 
In thelr mention by name. When that Is so, it is, enough only to mention them 
by name. Partlcvilarly, and as regards tbe proportipu of the stator to. rotor 
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turns, so far as appears the impliecl référence to the alternating current art 
lias not been showu to be inoperative. 

As regards the brush position the defendant's case is eren weaker. The 
exact angle of the brushes could not be predetermined, because it varies wlth 
the gênerai structure and relation of the parts. To give any angle would 
hâve been a miscue; the angle must be found experlmentally when the rest 
of the motor Is deslgned. ïhat experlmeiit is, however, not the kind which 
requires any Independent Invention by one who would foUow the patent, and 
which thus leaves the speclflcation imperfect. You need only plot the two 
curves on the respective currents, and you will always flnd an area of substali- 
tial coïncidence, within which the brushes sliould be put. Westlnghouse Elec- 
tric AJfg. Co. V. Montgomery Electric IJght Co., 153 Fed. 890. 82 C. O. A. 636. 
It is as if a cheinist were directed to add enough of an élément to secure 
pret'ipitation. Such a recipe would be an absolutely accurate guide to the re- 
HUlt though the quantity varied with température or atniospherlc humidity. 
What men need is à path to the goal ; they will not be curious of the country 
it traverses. 

The last objection is that the clalms are functional. I ean really see noth- 
ing In thls exception that the second, third, and flfth clalms conclude with the 
l)hrase, "whereby approximately the same speed and torque are maintained 
under elther current," or its équivalent. Nothlng Is gained or lost by thèse 
words; if they are surplusage, they are at least harmless surplusage, addlng 
110 élément to the claim, wliich is just as good without as with them. Finally, 
the assertion that the patent is for : a new use is surely untrue. It Is one 
<luestion whether there is any invention over Latour, and another whether 
the patent is for a new use of Latour. Assuming for the time being that La- 
tour showed the brush position,, and that Burke's invention was only a species 
of the genus Latour, it was a defiuite enough s[)ecies, and its difïerentia, wheth- 
er good or not in point of invention, consist in the addition of spécifie new 
structural éléments, Evçry patent for an improvement forbids the world, to 
use that exact species of a genus which is otherwlse f ree ; that f orm beçomes 
monopolized even as against the very Inventor of the genus. While it is tnie 
that an inventor is entitled to ail the uses of hls invention, it is a mistake 
to sujipose that he is entitled to every structural form It niay take, regardless 
of anj' new invention necessarily imposed upon bis own work to produce it. In- 
deed, were there no structural differentia to serve in this case, it might per- 
haps be urged that the particular bnjsh position pbtalned by Burke's method 
could be said to be a species of Latour which he mlght not use., While he is 
entitled to ail brush positions of hls patent, and while his brushes might by 
jiccident be placed at the point predetermined under Burke's patent, at least 
there could be a process patent in findin,g the position as Burke points out. 
Whether there could be a structural patent nierely for a glven brush position 
may be admltted to be doubtful, but; the question is nowhere presented by any 
of the clalms and is moot. . 

[3] There finally remains the question of invention, tipon which eoncededly 
the best référence Is Latour, which is, theret'ore, the only one: that need be 
fonsidered. Retore taking up Latour, it will be well to conslder what was 
Burke's real invention. In direct current mot ors the probleœ of self-ii^duc- 
tlon is substantlally nonexistent. That phenomenon appears, it is true, wheu- 
ever an electric circuit becomes çharged wlth a current of electricity, but it 
exists only while the poteutial rises from zéro to its maximum or when it falls 
agaln to Izero. The perlod when thls occurs wlth a direct current is so snlall 
that it can be disregarded for ail practical purposes, for self-Induction 
Is a function of the change in potehtial, and thére is no suçh change in a di- 
l'éCt current. This is not wliolly a correct statenient in a séries motor of the 
type hère in question. The rotor is made up of a humber of colis of wire, eaeli 
sùrrouuding a core of iron and termlnating at adjacent bars of the comiïjuta- 
tor. The current is fed to thèse eoils through brushes touching the cominuta: 
tor bars, and the colis are so woUnd that, if the current corne to one end of onè 
coll, one-half of it will pas's, not only through that coll, but through one-half 
the whole number of colis on the rotor, and will be taken off at the opposite 
brush. The other half Of the colis will take tlie other half of the current from 
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the brush In exactly the same way; thus the rotor Is made into a magnet 
with a pôle at each brush, the eurrent belng spUt In half and golng In opposite 
directions around the two sides of the rotor. 

Since, howerer, the brush is rigid and the rotor moves, each coil must at 
sonie tlme pass under the brush, and from belng a eoll whlch takes eurrent 
around one side of the rotor must become one of those whleh takes It around 
the other. Thls involves a change of direction of the eurrent In that coil, and 
a subsidence of the potentlal from its maximum to zéro and from zéro to Its 
maximum agaln, though of opposite slgn. In thls process is precisely illus- 
trated in small proportion the phenomenon of self-induction whlch the vi-hole 
System Illustrâtes when excited by an alternating eurrent. TJnless the brush 
is so narrow as not to span the Interval betvireen two bars, there must there- 
fore be a moment when one of the eolls is short-clrcuited, else the eurrent 
in the whole rotor would be broken. As the eurrent dies out in this short-clr- 
cuited coil, there is established a counter pressure of self-induetlon, whlch 
causes a spark at the time the brush leaves one eommutator bar. Thus, even 
in a direct eurrent eommutator motor, we hâve the problem of sparklng, a 
phenomenon, It is true, of self-induetlon, but nevertheless qulte différent in 
scale from the phenomenon of the gênerai self-induetlon of the whole System 
when excited by ah alternating eurrent. 

Sparklng, if uneorrected, causes serious damage to the motor; henee It 
had long been eustomary to correct it In direct eurrent motors by a displaee- 
ment of the brushes. Were it not for thls phenomenon, the most efficient work 
would be done by a direct eurrent motor, if the brushes were placed at rlght 
angles wlth the stator flux. This is true, because at that point the 
two fields are normal to each other, and the meehanleal advantage of the mag- 
netic attraction and repulsion of the pôles is at a maximum. Thls is, more- 
over, called the neutral position of the brushes, since the brushes are in the 
neutral plane of the stator flux. Generally in sueh motors the core of the sta- 
tor does not eompletely surround the rotor and the pôles are not gradually 
worked up to a point of hlghest magnetlc actlvity; the colis corne and go 
abruptly into and out of the stator flux of uniform strength, Itself much 
stronger than the rotor flux. Now, the custom was to bring the brushes wlthln 
the edge of this strong rotor flux, and by so dolng to counteract and destroy 
the self-induetlon of the short-clrcuited coil, produeed in the way I hâve de- 
scribed. Thls displacement of the brushes was therefore known in the direct 
eurrent motor art, but it was solely to correct sparklng, and it always in- 
volved only sllght angles of displacement, since the stator fluxes were always 
strong. 

Furthermore, it was also known that a continued displacement of the brush- 
es atf ected the speed of the rotor, not, as one niight expect, to Inerease it, but 
the reverse. This inerease was, however, at the expense of the total effieiency 
of the motor, since, the angle of the two fluxes belng changed, they operate 
at less meehanleal advantage ; part of the stator flux, indeed, belng neutrallz- 
ed in its action by another part, as may be seen by plottlng them out in dia- 
gram. Henee it was at a loss of energy that the added speed was acquired. 

Such was the knowledge respecting the direct eurrent motor. The alternat- 
ing eurrent motor presented a différent problem, because of the self-lnductlon 
of the whole System. When the alternations of eurrent are as high as even 
25 to the second, the self-induetlon arising in the System wlU make the aetual 
potentlal lag behiud or out of phase with the impressed potentlal so mueh as 
greatly to Injure the effieiency of the motor; henee it beeame of cardinal 
conséquence to overcome the self -induction of the whole System. This had 
nothing to do with sparklng, whlch was a whoUy independent phenomenon re- 
quiring separate considération. It was generally efCected by using what are 
called eonipensating colis, either in séries or shunt, so arranged that, when 
excited, they would create a flux, opposite in direction to the self-indueed 
flux of the System, and so allowlng the potentlal of the System to operate 
unimpeded. 

I>atour was the first, so far as appears in this record, to devise another 
means by whlch a part of the stator colis themselves were set to oppose the 
seif-luductlon of the rotor itself and to act as compensation. As I Lave al- 
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ready notleed, any aiMplacenient of the bru!?lies from an angle of 90* to the 
stator flux will affeçt the mechanloal opération of tlie motor. Parts of both 
iiiotor and stator will tlien produce torque in opposite directions ; the effective 
circumference of eacli for torque will be dimiuished by four tlmes the angle 
of displaceuient. This would be ail lost, as it is in the case oC direct current, 
were it ijot for the tact that when the fluxes meet at an angle a certain com- 
ponent of the stator flux will oppose the self-induced flux of the rotor, thus 
allowing the flux itself to operate unimpeded. While, therefore, the proportion 
of the two fluxes whlch reniain in operatlve mechanical position is less, 
that part which is thrown out of opération does not remaln indifCer- 
ent to the total elïect, but contributes by neutralizlng the self-induc- 
tion of the rotor. There is an équation of gain and loss between thèse two 
quantities which differs for every angle of the brushes. No one can say in 
advance just where the resultlng energy will be greatest. 

This was Latour's patent, but the défendant insists that his dlsclosure before 
the International Electrical Congress showed a nearer approach to Burke. 
That was a short paper, quite unintelligible to a layman, dealing with alter- 
nating current machines having commutators. The sixth and last of thèse was 
a single-phase séries motor with "perfect" commutation, in which, as the title 
implies, he seems to be concerned with the commutation only. His suggestion 
is that the best commutation point for the brushes will be found to be where 
the résultant field of the two fluxes is normal to the line through the brushes. 
If the self-Induction of the whole System is low, then he thinks the power fac- 
tor will be pretty hlgh, whieh may inean— especially if we read the paper with 
his patent in mind — that the stator colis, which act as compensation, will be 
enough to counteract a good deal of the self-induction. The most that can 
be gathered from this I believe is that if you get a theoretieally good commu- 
tation point, based upon the assumption that you operate by direct current, 
you may use it as a commutation point for alternating current, and if you 
bave correctly built your System you will also hâve a good power factor. That 
Latour supposed the same commutation point would serve for both currents 
I agrée, but he was not thinking about the way to x)roduee power factor at ail, 
and the injection of that élément as part of the dlsclosure seems to me gra- 
tuitous. What he meant was that, if the gênerai design was good, the point 
where the Une of the brushes was iiormal to the two fluxes would also be the 
point of highest power factor on alternating current. That he did not mean 
a motor like Burke's Is shown by the fact that he necessarily presupposed 
a stronger ?tator than rotor flux, which is, indeed, a condition of operabllity 
if the brushea are to be set normal to the résultant. 

If we assume, as perhaps we Should, that he had his patent also in mind, 
and that he thought it insured a System of low induction, still in combination 
they show nothing more than that with his St. I^ouis dlsclosure you could find 
a perfect commutation, and with his patent you could get a pretty high power 
factor. That that power factor insured a coïncidence of speed is a gratuitous 
assumption — flrst, because we cannot know that the power factor could in fact 
be made to approach unity ; second, because we do not know that power 
factor alone détermines speed. We do not know that Burke reached his re- 
suit by an opposite path to Latour, even when ail thèse assumptions are made. 
He did not keep a strong stator flux, nor did he flx his brushes as Latour 
recommends, He did so design a motor as to secure that coïncidence, which 
Latour does not even suggest, and, if he had suggested, did not achieve. 

The French paper contributes nothing more, except the statement regarding 
the relation of stator to rotor tums. Earller in the same paper Latour bas 
used his old diagrams, which présuppose a stronger stator flux wlthout whlch 
the motor could not operate If thé brushes were set normal to the résultant 
flux. I must confess that I havé not been able to understand quite how Vree- 
land supposed the situation as shMvn in Figure 8 o£ the St. Louis article to 
be changed when the motor was in action, so that it nitght stlll remaln true 
of a weak stator fleld. However, he was rlght to seisse upon the statement 
In the French paper to support his position, coupled as it was with exactly 
the same figure as that of the St. Louis paper. Just what was the meanlng ot 
the language I am afrald I (Cannot learn, but it seëms to me to refer to thê 
possibllity of greatly Inereaslng the rotor tums when the motor Is to operate 
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at high speeds. Sueh hJgh speeds wlll be secured when, as in I>atour's motor, 
the brushes are set where the full meehanical effect of the fluxesi is not felt. 
Latour had just been saying that at hlgh speeds there was not tlme for the 
establishment of induction in the short-eircuited colis. I think he meant that 
you could therefore afford to increase the rotor flux and still keep your com- 
mutation good; but he does not say, and I do not know, why there should 
be a positive advantage in doiug thls. In any case the référence seems to me 
too obscure as a guide to the art, so far as I can accompllsh the extremely 
dltHcult feat of putting myself in the position of one ordlnarily skilled in the 
art. 

I can, therefore, regard Latour as dolng no more than showlng how part of 
the stator coils could be used for compensation. He had no idea of a motor 
which would operate upon either current at a brush position where the speed 
would be the same for each. The défendant leaps thls gap by saying that the 
step was obvions. Its argument is as foUows : Under direc-t current, for every 
position of the brush in a given system, there is a characterlstic speed, glven 
the voltage; thls speed is dépendent upon the amount of the field operativé 
at that angle. If the motor be drlven by alternating current, for any sup- 
posed angle of the brush it would attain the same speed as under direct cur- 
rent, but for the self-induction of the system. The less the self-induction at 
a given angle, the nearer the two speeds will be at that angle; therefore It 
requires no invention, nor anything but common sensé, to see that, if the self- 
induction can be neutralized at a given angle, the speeds will be the same. 
Hence, as soon as Latour show^ed how the pow^er factor could be ralsed by 
brush shlfting, he left nothing more for the art to.do to get a universal motor. 

Upon the assumption that the only élément controUing speed \Vas power 
factor, there is some force in thls argument so far as it concerns the single 
élément in the patent of securlng the unity of speed. There are, however, a 
good many reasons to suppose that iwwer factor is not the only élément con- 
trolllng speed. Burke is declded to the contrary; he frankly concèdes that 
he does not understand ail that does control speed, and says that he worked 
It ont empirically. Vreeland was least satisfactory upon that branch of the 
case, and I eonelùde that bis opinion was based more upon a priori reasoning 
than upon observation in a fleld with which he was confessedly not so familiar 
as in other branches of the art. Whether there be any "transformer action" 
which is Independent of the self-induction of the System, whether the whole 
thing is as simple as Vreeland thinks, must remain to me a doubtful question. 
I must take it against the défendant. 

Moreover there are some other considérations which mllitate against such an 
easy explanation. In the first place, every one agrées that the power factor 
never does reach unity ; if so, the curves should never meet, to say nothing of 
crossing. Yet we find that they do meet and cross, and hâve areas where the 
direct current speed is less than alternating. Something eertalnly has inter- 
vened In such a case. Again, if the matter be so easy, why does the défend- 
ant assert that no one has ever suoceeded in solvlng the problem for hlgh 
frequency eurrents? Upon them there must be some point where the power 
factor is highest and where the siDeeds coïncide. Burke thinks he can build 
sueh a motor, but the défendant does not. 

Finally, though it be granted that power factor is ail, how was it to be 
known that it could be brought so near unity as to give a practical coïncidence V 
That certainly could not be ascertained a priori, nor did it arrive until 
the gênerai designlng of the motor had been again and again modlfied, 
if Burke is to be believed. No one has sald that it will be bound to 
happen In every kind of motor, no matter what its design, and It is an assump- 
tion entirely unsupported by proof that the necessàry designing was an obvions 
thing, open to every skilled artisan. Again, the commutation position is not a 
priori the same as the speed position, and how the two are to be made to coïn- 
cide after the speeds bave eoincided is not shown to be obvions. I shall take 
Burke's explanation as he gives it : That he reached his resuit by more or 
less chance experiment, trying ont a number of possible alternatives, guided 
partly by hypothesis, partly by past experiment, without any anthorltative and 
complète understanding of how he was to reach what he wanted. 

But the défendant says that Elis had no trouble in making such a motor 
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wlthout knowing Burke's brush position. It is true that Elis so testified, but 
it is aiso true that, before maklng the infrlnging motor, he liad had submittod 
to him the stator and rotor of Burke's very motor itself. In spite o£ his prés- 
ent Insistence that it was left for only a short wliile witli lîim, the slavish 
imitation of every détail leaves no douli't that the sliort time was ample enough 
to give Elis the key to the structure. It may well be that the brush position 
Elis borrowed from Latour's paper whieh he had heard : but it cannot be too 
often repeated that the défendant'» insistence npon brush position as the sole 
slgnificance of this patent is quite mistaken. I can well believe that, upon 
seeiug the rotor and stator, it was obvious to any one skilled in the art that, 
to obtain the necessary compensation upon alternating current, the briishes 
must be shifted. I décline to bélieve that Elis, unassisted, learned that in 
that machine there would necessarlly be a single position of the same speed 
upon either current ; if he dld, I believe it was after the eveut. 

Tlie supposed prier uses of the Standard Electric Works and of Birtman 
need not occupy much time. : Beach clearly did not know anything about brush 
position, and could not hâve told whether the bnishes were back or forward 
of the neutral, because he dld not know what the neutral was. His tests of 
speed were only by ear, and amounted to nothing. Luni says that the stator 
windings were substantially in excess of the rotor, and that the brushes were 
in conventional position for a direct current séries motor. He does not pré- 
tend to hâve measured the speeds on each current, or even to know what they 
actually were. Radtke's tests are at least open to grave doubt ; but, if they 
were not, they would not prove that Beach had built a motor which would 
run with equal speeds except either free or with a very small load. When 
the load became 10 or 15 grams, the divergence was very marked. It does 
not appear, so far as I hâve found, that thèse are overloads. The test for 5 
grams is very doubtful, owing to Radtke's change in his tables, upon the sup- 
position that "he must hâve" used both liinds of current. Perhaps that is true, 
but his testimony has small probative force. 

It is elear enough that we know too llttle about Beaeh's motor to regard it 
as the least of an, anticipation. On the contrary, we know it had none of the 
features described in the claims — neither pôles, nor brush position, nor neutral 
teeth, nor relative windings, nor incommensurate relation. Why it sliould Ue 
thought relevant, except for the unsupported claini that it was a universal 
motor, I confess I cannot see. 

Birtman's motor has even less bearing on the case, if possible, and is put 
forward with less confidence. There was no effort to show that the brush 
position had been discovered, or tliat any of the other features were known 
except the relative niunber of windings. To thèse Eiiglish did testify, Rut his 
testimony is far from satisfying the rigorous tests applicable, and it is pretty 
évident that his memory, unsupported by any document, was of tlie haziest 
klnd. Blrtmnn's testimony regarding the relation between the windings does 
liot seem intelligible to me in any way ; I can hardly believe that he had any 
recollection of the matter. 

It Is of small conséquence whether Birtman's motor operated at the same 
speeds on alternating and direct currents, though I do not think that there is 
any valld testimony to that effect. The claims in suit are very narrow, and 
if as good results can be obtained by using Birtman's or Beaeh's motor, they 
are open to the défendant. The évidence of Durand and Drake satisfies me 
that a substantial deniand can and did exlst, both hère and in Europe, for a 
universal motor, and that no one knew anything to iill it. Neither of thèse 
supposed anticipations seeméd to answer : but, if they, do, they are still open. 
It is not necessary to décide that this is a pioneer patent, or to trouble about 
construction of the claims. The défendant must stand nakedly upon the prop- 
osition that Burke's combinatlon llmited to the précise disclosure is a mère 
t)it of ordinary craftsmanship. That really seenis to me too obvlously unreal 
a position to justify so long an. opinion, had it not been for the elaborate at- 
taek made upon it. If this; combinatlon, reached after a séries of patient 
and tentative experiments by an acknowledged expert of abllity and ingenuity, 
is a part of the couimon héritage of the ordinary routineer, I can only say that 
I hâve been whoUy blind to the proof. 

Tlie usual decree wlll pass, with costs. 
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John Robert Taylor, of New York City (Dyer & Taylor and J. E. 
Bull, ail of New York City) for appellant. 

C. V. Edwards and Lawrence K. Sager, both of New York City 
(Edwards, Sager, & Wooster, of New York City, of counsel), for 
appellee 

Before EACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Decree affirmed on the opinion of Judge Learn- 
ed Hand. 

Judge LACOMBE heard the argument, participated in the con- 
sultation, and concurred in the above. 



SHERIDAN-CLAYTON PAPER CO. v. UNITED STATES ENVELOPE CO. 

ST. JOSEPH PAPER CO. v. SAME. 

(Circuit Court of Appeals, Elghth Circuit. May 1, 1916.) 

Nos. 4364, 4365. 

1. Patents <©=3256— Sale of Patented Articles— Restrictions. 

A purchaser of a patented machine must hâve notice that he buys with 
only a qualilied rlght of use, havinj; the right to assume, in the absence 
of knowledge, that the seller passes an unconditional title to the machine, 
with no limitations upon the use, and wlien a machine is soid without re- 
strictions, though contrary to the seller's direction, the purchaser takes 
it free from restrictions. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. ®=>256.J 

2. Patents ®=>301(1) — Injonction — Sxjbjects op Relief. 

Many of complalnant's devices for holding paper were sold free from 
patent restrictions, or were freed from restrictions because the purchasers 
were not notitied. Défendant sold paper for use in such flxtures, and 
only in tliree instances was there an iufringement of complalnant's patent 
rights ; it appearing that défendants made an effort not to infringe. HcM 
that, where oue of the sales whleh intringed was induced by complalnant's 
own offlcers, défendants should not be enjoined ; the injurious efCect of 
the sales having long since passed, and the torts not belug continulug. 

[£d. Note.— For other cases, see Patents, Cent. Dlg. §§ 489, 493; Dec. 
Dlg. ®=3301(l).] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Suits by the United States Envelope Company against the Sheridan- 
Clayton Paper Company and against the St. Joseph Paper Company. 
From orders issuing injunctions against défendants, they appeal. Or- 
der reversed. 

Edwin J. Prindle, of New York City (Warren H. Small, of New 
York City, and Graham & Silverman, of St. Joseph, Mo., on the 
brief), for appellants. 

Louis W. Southgate, of New York City (O. Ellery Edwards, Jr., 
of New York City, and George Y. Thorpe, of Kansas City, Mo., on 
the brief), for appellee. 

iS=»For other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. Thèse are appeals by défendants from or- 
ders of temporary injunction. Tlie suits were brought by the United 
States Envelope Company to enjoin contributory inf ringement of pat- 
ents Nos. 819,488 and 819,682, issued May 1, 1906, for improvements 
in toilet paper fixtures. The défendants are dealers in paper special- 
ties. The contributory infringement claimed was in sales by défend- 
ants of toilet paper to plaintiff's licensees for use by the latter on the 
patented fixtures, contrary to license restrictions. See Henry v. Dick 
Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D,, 
880. There was no patent on the paper or its particular form or ar- 
rangement. 

[1, 2] We hâve not found it necessary to consider the validity or 
scope of the patents, nor whether there is such a privity between the 
vendor and vendee of materials sold for use on a patented device 
contrary to license restrictions as will estop the former from question- 
ing the patent, nor whether the instrument relied on hère as a license 
is sufficient for plaintiff's purpose, nor whether a patented device 
which, as regards restrictions upon its use, bas once passed beyond 
the limits of the monopoly by an unconditional sale, can thereafter 
be brought back by agreement between the patentée and purchaser. 
We think the évidence showed quite clearly that there were a large 
number of toilet paper fixtures in use throughout the United States 
and the market territory of défendants not subject to license restric- 
tions on which their paper could be used without trespass on plain- 
tiff's rights. Some of thèse fixtures never were under the patents 
mentioned, and many, though :so covered, had been sold outright by 
the plaintiff and its distributors, without réservation or restraint upon 
their use. It is no answer to say the distributors acted contrary to 
instructions, There can be no contributory infringement by sale of 
materials to a purchaser who is free. It was said in Henry v. Dick 
Co., supra: 

"To begin with, the purchaser [of a patented machine] must hâve notice 
that he buys with only a quallfled right of use. He has a right to assume, 
in the absence of Ivnowledge, that the seller passes an unconditional title to 
the machine, with no limitations upon the use." 

The legend cast in the plaintiff's métal fixtures contained the cus- 
comary patent marks, but unlike the mimeograph of the Dick Company 
there was nothing otherwise to show a restriction or limitation upon 
the f reedom of use. The resuit was that large numbers of them which 
were sold outright got into the hands of purchasers who were at lib- 
erty to use any make or kind of paper upon them. This condition was 
doubtless recognized by plaintiff in its attempt to regain control by 
giving its license contracts a rétroactive opération, so as to include 
fixtures already in usé. The unrestricted field open to ail dealers in. 
toilet paper of the kind and form handled by défendants was broad 
enough to repel any gênerai inference of intent to infringe plaintiff's- 
rights. 
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It devolved upon the plaintiff to show spécifie wrongdoîng of a 
character to justify the remedy of injunction. In this respect we think 
the plaintiff failed. Three instances only were shown in a long period 
prior to the commencement of the suit, one of which occurred and 
was known to plaintiff more than a year before. In two of them one 
défendant participated, and in the third the other. One of the sales 
of paper was inspired by a représentative of the plaintiff, and ail were 
either inadvertent or by employés contrary to instructions. The in- 
jurions effect of the three sales was soon at an end. There was no 
continuing tort in the proper sensé, nor do the sales shown disclose, in 
our opinion, a course of business persisted in or threatened. In every 
suit in equity the f air rights of the défendant should be considered 
with those of the complaining party. From what appears in the 
présent record we are impressed with the good faith of the défend- 
ants and their efforts to avoid invading the plaintiff's rights. Some 
isolated cases of infringement would not unnaturally follow the con- 
fusion in the market between restricted and unrestricted fixtures, for 
which the plaintiff and its distributors or sales agents were largely 
responsible, and where the évidence of the license restriction was not 
upon the fixtures themselves, but rested in either word of mouth or 
detached instruments of writing. The défendants owe good faith and 
endeavor to avoid infringement, but they ought not to be excluded 
from a lawful market, nor suffer unduly from the lax business methods 
of the plaintiff. • 

The order of injunction is reversed. 



F. E. FONSECA & CO. v. EUY SUAEEZ & CO. 

(Circuit Court of Aiipeals, Second Circuit. March 14, 1916.) 

No. 2.''.r). 

Patents <S=>328 — Validitt axd Infringement— Cigae WRArPES. 

ïhe Fonseca patent, No. G.'')5,549, for a wrapper for cigars, diseloses 
patentable in^-eiition, tlie deviee, while simijle, being novel and of con- 
sidérable utility ; also held infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by F. E. Fonseca & Co. against Ruy Suarez & Co. 
Decree for défendant, and complainant appeals. Reversed. 

Philip C. Peck, of New York City (Thomas M. Rowlette, of New 
York City, of counsel), for appellant. 

Max D. Steuer, of New \'ork City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The subject of the patent is a simple wrap- 
per for a cigar which is sufficiently described in the first claim. This 
claim is as f ollows : 

£=9For other cases see sam<> toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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"A cigar package comprislng a cigar and the containing protectiug cover, 
the sald cover extending normally beyoïid tlie ends of the cigar and Imving 
its extended ends twlsted to form practleally cords which are wound back 
upon the cover and secured." 

The resuit is that the cigar is covered in a neat paper case upon 
which any desired printing may be inscribed, such as the name of the 
cigar and its maker. The twisted ends form cushions which protect 
the cigar and the covering protects it when carried in the pocket or 
cigar case of the smoker. The nearest approach to the patent is the 
Whitney envelope which had a différent object in view and has none 
of the distinctive features of the Fonseca patent. 

The patent is on the border Une between invention and mechanical 
skill, but we are inchned to think that we should résolve the doubt in 
favor of the patent. We think it is in the same category as the metal- 
lic castor patent which we recently upheld, which consisted in sub- 
stituting a cup-shaped meta! disk for the ordinary wheel castor. Barry 
V. Harpoon Co., 209 Fed. 207, 126 C. C. A. 301. See, also, Mahony 
V. Malcom, 143 Fed. 124, 74 C. C. A. 318; Williams v. String Wrap- 
per Co., 86 Fed. 641, 30 C. C. A. 318; Gandy v. Belting Co., 143 U. S. 
587, 12 Sup. Ct. 598, 36 L. Ed. 272. 

The wrapper in question has many advantages which appeal to the 
smoker. It keeps the cigar clean, it prevents it from being broken at 
the ends if roughly handled and it enables the maker to advertise and 
identify his cigars which partly by reason of his covers, we may as- 
sume, hâve become popular with the public. 

The decree is reversed with costs. 



ANOHOR CAP & OliOSTJRE CORP. v. PRITCHARD. 

(District Court, S. D. New Yorli. April 3, 1916.) 

1 PATENTS <gs=>328— Validitt and Infkihgemeni^-Closure foe Bottles and 
Jars. 

The HuU patent, No. 779,751, for chisure for l)Ottles, jars, and other 
réceptacles, was not antlclpated and Is valid ; also hcM Inf ringed. 

2. Patents <g=3328— Validity and Infeingement — Closure. 

The HuU patent. No. 1,134,067, for closure, held not anticipated and val- 
id, and daims 4, 5, and 6 inf ringed. 

3. Patents (g=328— Validity and Ini-ringement. 

Tlie HiiU patent. No. 874,201, for a machine for sealing bottles, jars, and 
other réceptacles, Jield not anticipated, valid, and infrlnged. 

4. Patents <S=>244 — Infeingement— Reveksal of Parts. 

A mère reversai of parts in a patented machine does not avoid infringe- 
ment. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 385; Dec Dlg. 
<S=>244.] 

5. Patents <ê=>328— V'alidity and Infeingement. 

The HuU patent, No. 1,134,005, for machine for vacuum sealing, clalm 1, 
iicld not anticipated, valid, and infrlnged. Clainis 14, 15, and 16 held void 
for lack of invention. 

In Equity. Suit by the Anchor Cap & Clo,sure Corporation against 
Edward Pritchard. On final hearing. Decree for complainant. 

Ê;=»For other cases see same topic & KEY-NUMBER In ail Key-Numberea Digests & Indexes 
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James Q. Rice, of New York City, for plaintiff. 
Fay & Oberlin, of Cleveland, Ohio (John F. Oberlin, of Cleveland, 
Ohio, of counsel), for défendant. 

LEARNED HAND, District Judge. There are four patents hère 
in suit which should be treated separately. 

Patent 770,751. 

[1] This patent has no predecessors, except Kalling's two patents,. 
561,792 and 697,491. They differed from Hull's disclosure, because 
the bead was deformed by squeezing it against the side of the glass. 
It makes no différence whether the gasket was of a hard enough con- 
sistency, so that the nearest edges of the bead never touched the glass, 
or whether it collapsed so far that a part of the pressure was between 
métal and glass. In either case, the glass had to bear the whole of a 
pressure sufficient to deform the bead. It is, perhaps, not surprising, 
therefore, that Hull should hâve testified that the breakage when he 
witnessed the test ran as high as 60 per cent., alt'.iough the patentée 
was giving a démonstration in the hopes of a sale. This évidence, 
coupled with the fact that no commercial use of the patent has ever 
been made, makes the conclusion reasonable that the patent was im- 
practical. 

I therefore find, first, that the disclosure operated upon a différent 
principle from the patent in suit ; and, second, that it is invalid in any 
case, because it did not contribute to the art a practical device. 

The next question is of infringement, and this turns altogether upon 
whether, in the defendant's cap, the bead's "upper and lower inner 
walls firmly bind against the upper and lower surfaces of a peripheral 
portion of said ring, and hold squeezed from said groove the other 
peripheral portion of said ring." The defendant's bead, upon their 
own statement, "holds squeezed from said groove the other peripheral 
portion of said ring"; the only question is whether "the upper and 
lower walls firmly bind against the upper and lower surfaces." If this 
clause means that it must be only because of the approach vertically 
of the upper and lower walls that the gasket is extruded from its for- 
mer position, then I agrée that the défendant does not inf ringe. What 
makes the gasket move out in their case is that the area of a cross- 
section of the bead is reduced, not only by the approach of the upper 
and lower walls, but by intrusion of the side wall, which is bowed in, 
in the form of a re-entrant angle. It is true that this re-entrant angle 
drives before it nearly ail of the gasket, but not quite ail. AU the 
sections actually made show that the gasket is pinched between the 
upper wall and the upper side of the re-entrant angle, and between the 
lower side of the re-entrant angle and the false wire. In short, the 
former opening within the bead is made too scant, partly by the ap- 
proach of the walls, and partly by the toggle action of the side of the 
bead, and the gasket is driven out by both factors; but the resulting 
pressure between the bead and the glass makes the gasket fill every part 
df the space left within the bead. The approach of the walls doea 
pinch ail of the gasket which the re-entrant angle does not extrude 
from the bead ; ail the éléments of the plaintiff's opération are prés- 
ent, and in addition the added élément of the toggle-like angle, help- 
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ing at once to press and extrude the gasket. The addition of this 
élément dues not, in my judgnjent, avoid infringement. 

Patent 1,134,067. 

[2] There are two inventions set forth in this patent — one for a 
groove "formed f rom the excess métal of the beading" ; the other for 
the apphcation to a contini4oiJ,s ; walled vessel of the earlier patent. 
The défendant in fringes the second invention (claims 4, 5, and 6), if it 
infringes the earlier patent at âll, as Thave fotmd it does. Therefore 
the question under claims 4, 5, and 6 turns wholly upon validity. 

The first question is of ,thë prior use by Weller of the caps of Hull's 
patent, 795,284, upon the Phoenix finish bottles. Weller and Santen 
tell a straighf enough story ; they' say thàt the Phœnix finish bottles 
ran sqmewhat unevenly, so that the, caps would not fit. This led to a 
number of discards, and to use thèse up they ordered the caps f rom 
the Sure Seal Cap Company, If théy did use them on Phoenix finish 
bottles, they. certainly did, pra.çtiçe the invention. Thàt they did order 
and secure the Sure Seal Caps to the nUmber bf 330,000 in 1908 and 
1909 every,brie concèdes. , That they used large numbers of them upon 
some bottles çannot likew.isebe disputed, The question then résolves 
itself into wliether they used them upon Crown finish or Phœnix finish 
bottles, or rather whether they; us,ed them only upon Crown finish 
bottles. Although amply çorroborated upon the purchase of the caps, 
Weller and Santen are not supported as, to their use on Phoenix bot- 
tles; that regts solely, 011 their memory. On, the other hand, Hull 
says he wentito Cincinnati to install the machine, and tha,t while he 
was there they capped only, Crown finish bottles ; more thàn that he 
cannot swear.^ He does say, and Magrane confirms him, that such 
caps could not hâve been rnade to stay on catsup bottles which were 
pasteurized in an open oven, as they were pastèurizing them. The 
pressure wo.uld hâve forced off too many tops to make the effort com- 
mercially practical. 

It does npt seem tO:,me that the use is proyen beyond a, reasonable 
doubt. Although Weller and Santen were obviously disinterested and 
hon'est witnesses, and it: seems unlil<ely that they should hâve remem- 
bered the use of thèse caps on Phœnix finish bottles, if it were not so, 
it is of ,pourse possible that afterseven years their memory may be at 
fault. If the caps were bought only to use on Phœnix finish bottles,, 
why did not Hull see something of them ? My doubt rests chiefly in 
whether the cap3 would!, hâve, stayed fast. The Phœnix finish bottle 
has a slightly beveled top, and it seems to me most probable that 
under the pressures said to be generated when curing in an open oven 
they must bave been loosened. , ,0f course, I cannot myself speak of 
this matter; ,bvit the , plaintift''s experts stand uncontradicted in re- 
spect of it, and the antécédent probability makes in its favor. If forced 
to choose upon a mère balance of probabiîities, I might say that Weller 
and Santen were right in their memory; but, when forced to apply the 
extrême test, that there should be no reasonable doubt about it, I can- 
not find the use proven. 

There remains the question of whether the new use of the old pat- 
ent to a straight-walled vessel is in itself patentable. Stated in that 
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way, perhaps, it is doubtful; but the new combination is not alone 
the cap, but the cap and the bottle. The prior art thought in ternis 
of the coaction of thèse two éléments, and it is unfair to treat them 
as though they could be separated functionally. It is quite true that 
no substantial change is necessary, once you hâve thought of putting 
such a cap on a straight finish bottle ; but of ten the best inventions 
lie only in omitting what everybody thought necessary. That there was 
a great advantage in using a continuons wall is undoubted ; it enabled 
the cap to be got ofï very easily and without danger of breakage. Why 
should not any one else hâve thought to do it before? I agrée that in 
the case of goods which must be pasteurized it was impracticable to 
use thèse in open ovens, and if that vs?ere their only use, and they ap- 
peared at once after the pressure ovens were devised, I should be dis- 
posed to doubt their patentability. Their use is not so confined, how- 
ever ; they are used for many other purposes, and their use was in no 
sensé dépendent upon pasteurizing under pressure. It had apparently 
always been thought that some ridge or roll was necessary to hold on 
the cap. The first man who thought it was not necessary, and that 
the cap would stay on alone, contributed a real benefit, if it was only 
the benefit of daring to go without what the rest of the world thought 
necessary. When it turned out that he was right, he had helped the 
art, and ought to be allowed to hold his patent. The length of time 
that the art had been practiced before any one thought to omit the 
flange is good évidence that it took some one besides the ordinary 
routine craftsman to think of it. 

I do not find it necessary to take up claims 2 and 3 under this pat- 
ent. Indeed it would probably be necessary to reopen the trial to do 
so, because I excluded évidence relatiiig to the nieaning of the words 
"formed of excess métal in the beading" — a matter not clear from 
the mère patent. If the Circuit Court of Appeals should take â dif- 
férent view from mine with respect to claims 4, 5, and 6, it might 
be necessary that that proof should be taken, but, since ail thèse claims 
are in one patent, the duration of the injunction will not be diflferent, 
whether ail or some only be sustained. As enough has been said to 
dispose of the actual device in suit, it seems hardly worth while to 
reopen the cause merely upon a chance which may prove to be of only 
académie interest. 

Patent 874,201. 

[3, 4] This patent is for a machine for putting on the caps mentioned 
in the other patents. Claims 1 and 3 are in suit, and do not require 
separate considération. The défendant infringes, unless infringement 
can be avoided by a mère reversai of the parts. In the patent in suit 
the jaws, £2, slide up and down in the casing, 20; the upper die, 34, 
remaining stationary. In the defendant's infringing device the jaws 
remain stationary, except for their pivotai action, and the die rises 
and descends to effect the capping.. Of course, this avoids the claims 
literally, and, if literalism were ail, there would be no infringement 
However, a mère reversai of the parts will not avoid infringement. 
Walker v. Giles, 218 Fed. 639, 134 C. C. A. 395. The only question, 
therefore, is whether the claim is valid, or must be so narrowly con- 
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strued as tô be corifined to that relative movability set forth in the 
claim. Confessedly, the only anticipation is the patent to Asche, 538,- 
890:; The, examiner had -Asche before him, and cited it against some 
of the clairris, but not daim 3. He did cite it against claim 1, which 
was changed so as to refer only to the vertical motion of the jaws 
in deforming the bead. Asche had no such relative vertical motion, 
for his jaws came in from four sides laterally. It is suggested that 
the change in any event was not patentable, but I can see no merit in 
this contention. The machine is a complicated one, and it would be 
the merest spéculation to say it was within the competency of the ordi- 
nary skilled artisan, whose ingenuity I am not disposed to rate very 
highly. It is quite possible that the scope of the patent must be held 
strictly to the disclosure itself ; but that question is académie hère, for 
the défendant has copied the machine faithfully, except for the mère 
reversai of the parts. 

Patent 1,134,065. 

[5] In this patent two features of a second machine are concerned. 
The first, covered by claim 1, is the location of the spring, j^'/, support- 
ing the platform, 42 (Fig. 4), within the tube, 4L This tube must hâve 
a motion relative to the bottom of the ceiling chamber, 73, and must 
therefore be hermetically packed as indicated at 76. The défendant 
has copied this, and urges in justification the prior patent to Lands- 
berger, 842,320, which is the nearest référence. In this patent the 
platform, 35, is movably supported on a rod, which in turn is support- 
ed by a spring, 4^. The spring is outside of the air chamber, and as 
the chamber must be airproof the rod must slide through a hermetic 
packing. The resuit is that the spring must be heavier, and the re- 
siliency of the platform, 23, less sensitive, than if the spring were with- 
in the chamber. It perhaps would not be difficult, when the matter was 
suggested to adapt Landsberger to Hull's device; but it was a con- 
venient détail, which added a real and practical advantage to the op- 
ération of the machine. I do not feel disposed to say that it did not 
take any patentable ingenuity to make it. A decree may therefore 
go upon that claim. 

The final invention is the locking doors, claims 14, 15, 16. There 
must be a door to the vacuum chamber, and this must be packed at 
its edges, and firmly held, or the air will come in. Varions forms of 
door are possible, and the plaintifl^ has chosen one; that is, carrying 
the doors upon substantially parallel arms. Such arms were not new 
in mechanics, though they were new in precisely this situation. The 
case is close, but I should hardly consider the swinging of a door in 
such a way a patentable novelty. It seems to me a mechanical détail, 
on which the gênerai mechanical arts ofi^ered several possible alterna- 
tives. I shall not, therefore, issue a decree upon thèse claims, which I 
think void for nonpatentability. 

A decree will go in accordance with the foregoing opinion, without 
costs. 
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SLIP SOARF CO. V. CHURCH, WEBB & CLOSE, Ine. 

(District Court, S. D. New Yorli. January 17, 1916.) 

Patents "S=»328 — Invention — Necktie. 

The Mills patent, No. 1,109,858, for a necktie, held xoià for lack of in- 
vention, on satisfactory évidence of prior publie use by two or more otli- 
ers, wiio manufacturée! similar ties for the niarket. 

In Equity. Suit by the Slip Scarf Company against Church, Webb 
& Close, Incorporated. On final hearing. Decree for défendant. 

This is ttLe ordinary coniplaint in equity for the Infringement of patent to 
Mills, No. 1,]0Î),S58, for a new kind of neckwear. The claims in issue are 4, 
5, 6, and 7, wliich are as follows: 

4. 'A necktie formed of suitaWe fabric folded and shaped in a flat tubular 
forni, enibodying a narrow neekband portion and tying-end portions at the 
ends of the neekband portion, the edges of the back fold of the folded fabric 
in the tying ends being intermediate the edges of the tie, and interlining in 
the tying-end portions, and stitches in tlie tying-end portions attaching the 
Interlining to the back fold only of the tie throughout the tying ends of the 
tie whereby said stitches will not appear on the outer face of tlie tie." 

5. "lu a necktie having a neekband and two tying ends formed of a fabric 
material eut and folded to form the face and back of said necktie, the edges 
of said material meeting on the back of the tie intermediate the edges of the 
tying ends and a reinforcing strip extending substantially throughout the 
length of said necktie and secured to the fabric of the back only of the tying 
ends of said necktie." 

6. "A necktie formed of a folded fabric and comprising a narrow neekband 
portion, knot-fonning portions at the end of the neekband portion and en- 
larged ends, the edges of the folded fabric forniing a longitudinal seam at the 
back of the tying ends of the necktie in combination with a longitudinally ex- 
tending, relatively strong, inelnstlc flexilîle reinforcing strip reinforcing the 
bacli of the scarf throughout the neekband and a substantial portion of the 
tying ends thereof, longitudinal stitching Connecting said reinforcing strip to 
the hack fold only of the said folded fabric throughout the said knot-forming 
portions, and lines of stitching Connecting said reinforcing strip to back and 
face folds of the tie throughout the neekband portion thereof." 

7. "A necktie formed of suitable fabric folded and shaped in a flat tubular 
form, embixlylng a narrow neekband portion and wider tying-end portions at 
the end of tlie neekband portion, the edges of the back fold of the folded fab- 
ric in the tying ends being intermediate the edges of tlie tying ends of the 
tie, an interlining in said tying-end portions, a reinforcing strip extending 
throughout the neekband and the tying-end portions, said strip being substan- 
tially equal in width to tlie neckbaiid portion, and stitches attaching the in- 
terlining of the tying ends, to the back fold only, of the said folded fabric 
throughout the tying-end portions, so arranged that said stitclies will not ap- 
pear on the outer face of the tie." 

Xothing need be said regarding infringement, since the case goes off upon 
the issue of validity. The patentée is a lawyer, associated with the well- 
known finn of Kenyon & Kenyon, wbo had charge of the conduct of another 
litigation in this court before Judge Mayer concerniiig a patent to Kays, a 
large manufacturer of neckwear, whom Ivenyon & Kenyon represented. Dur- 
ing the course of that litigation Mills devised the patent now in suit, tlie 
iiovelty of which consisted in introducing a strip of unyielding mateiial, like 
muslin, within the scarf proper, usually made of soft material, such as silk, 
and frequently eut on the bias. In addition there was put within the tying 
ends of the scarf an interlining, sueh as light flanel. The muslin "reinforcing 
strip," as it is called, was stitched to the interlining and the two stitched to 
the baclv of the scarf in the tying ends, so that no stitching should be seen 
froni the front. In the neekband the reinforcing strip was stitched firmly 

'or otber cases see aame topie & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
232 F.— 11 
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through the material of the scarf. The resuit was to put the strain of the 
pull upon the reliiforcing strlp and to relleve the flimsier fabrlc of the scarf. 
Clalm 4 is for the Interlimng alone In the tying ends, stltched to the fold of 
the scarf; the fold being at the back and between the scarf edges. Clalm 5 
Is for the reinforcing strip, stltched to the back only, of the tying ends in the 
same way as the interlining in clalm 4. Claim 6 is for the reinforcing strlp 
stltched to the fold at the back only of the tying ends, and through both 
front and back of the scarf over the neckband portions. Claim 7 is for 
the combination of reinforcing strip, interlining, and stltching to the back 
only of the folds of the tying ends. , 

At the trial the issue of infringement was not seriously contested, but the 
défendant put in évidence numerous patents for scarfs, approaching more or 
less near to the patent in suit, and also attempted to prove five distinct prior 
uses. Thèse were of scarfs made in New ïork before the date of the inven- 
tion, May 31, 1912, by the foUowing neckwear luanufacturers: Bachrach, C. 
Stem & Mayer, Oppenheimer, Franc 8c Langsdorf, James R. Keiser, Incor- 
porated, and J. J. Rlker & Oo. The plaintiff does not dispute that thèse 
scarfs, if proved, would antièipate, but does assert that no one of theni has 
been proved. In addition the défendant insists that Mills borrowed his in- 
vention f rom an exhlblt in the former suit, a scarf made by Blanchard & 
Priée, in professed accordance with a patent to Blanchard, No. 954,017, which 
was put in évidence. 

Alan D. Kenyon, of New York City, for plaintiff. 
Joseph L. Levy and William R. Davis, both of New York City, for 
défendant. 

LEARNED HAND, District Judge (after stating the facts as above). 
I shall first consider the alleged prior use of C. Stern & Mayer, and 
then that of James R. Keiser, Incprporated. Thèse in my judgment 
dispose of the patent. 

On February 7, 1911, Ackerman, a salesman for C. Stern & Mayer, 
took an order for scarfs from Gaston Heilbroner amounting in price 
to $95.06, the order for which in Ackerman's hand is in évidence and 
cannot be questioned. There were three separate f orms of scarf spec- 
ified in this order, "345," "like shape," and "320." Nothing turns upon 
forms "345" and "320," and as they were apparently stock forms 
they may be omitted. The phrase "like shape" , reasonably means 
made after some form then first submitted, and Ackerman says that 
Heilbroner gave him a form which he was to copy for that part of 
the order. This testimony fits in so closely with the written order as 
to be free from any reasonable doubt. Seven dozen "like shape" 
scarfs were ordered to be made up of 13 separate patterns of silk, 
indicated upon the order by 13 separate numbers. Each of thèse num- 
bers indicates a separate silk pattern, and is contained in a swatch- 
book comprisîng the period of the order, February, 1911. The prac- 
tice of the manufacturer was to eut pièces off the various patterns of 
silk when he first received them, and to give each pattern a number, 
and paste the pièce along with its number in the swatch-book. The 
appropriate entries from this swatch-book corresponding to the num- 
bers of the silks contained in Ackerman's order "like shape" were 
put in évidence without objection. 

At the trial there was produced from the custody of C. Stern & 
Mayer a scarf made up of the same silk as was found in the swatch- 
book under No. 1146, which was one of the 13 patterns used to fill the 
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"like shape" part of the order of February 7, 1911. To the back of 
this scarf was affixed a label bearing the words, "Gaston Heilbroner, 
302 Third Avenue, New York Smart Haberdasher." The scarf itself 
is made in such a way as to anticipate the patent in suit. So far 
the proof is of such a kind as admits of no doubt whatever. The miss- 
ing link is the proof that the scarf in évidence is made in accord- 
ance with the form submitted by Heilbroner and denoted by "Hke 
shape." To supply this link the défendants produce the testimony of 
Stemsky, their manager of manufacturing, of Heilbroner, and of 
Ackerman. It may be granted to the plaintiff for argument that even 
the combined testimony of thèse three men, of whom Heilbroner, at 
least, must be held to be absolutely impartial, vi^ould not be enough 
to supply the degree of proof necessary in such cases. Is there any- 
thing else ? Heilbroner swears that he had only one shop while in 
business, and that it was at 302 Third avenue, New York. This shop 
he gave up in June, 1911, and went into the employ of Weber & Heil- 
broner, where he now is. It is true that we hâve no independent doc- 
umentary évidence of the time when he gave up this shop, and if 
anything turned upon its being in June, 1911, the case might fail. 
We cannot suppose, however, that a man would be wrong about the 
season and year in which such a thing happened in his life, at least 
within the past five years. We may take it as established bçyond a 
reasonable doubt that: Heilbroner closed his shop during the summer 
of 1911. 

How, then, are we to account for the existence of the scàrf in évi- 
dence, Exhibit O, with the label, "Gaston Heilbroner," etc. Obvi- 
ously, taken alone, the scarf proves nothing; it could hâve been made 
up at any time. Yet every act must hâve a motive, and what possible 
motive, could there be in making up such a scarf with such a label 
after Heilbroner had closed his shop? We hâve as the only alterna- 
tives either to suppose that the scarf, Exhibit O, was in fact one of 
those made for Heilbroner from pattern 1146, which we know to hâve 
been receivedat about the,, time of the order, or to suppose that it was 
made up after May 31, 1912. It may perhaps be admitted that it 
might hâve been made up afterwards, were it not for the label, s'e- 
curely sewed to the back, indicating that it was made for Heilbroner 
at 302 Third avenue. I lay aside the possibility of deliberate fabrica- 
tion, which the plaintifï dpes not assert, and which is not to be as- 
sumed in, the absence of proof. No other possibility occurs to me 
which would account for the présence of the label, if the scarf was 
made up after Heilbroner went out of business. The label is a sep- 
arate pièce of fabric sewed on with some purpose, and it seems to 
me most unreasonable that it should hâve been put onto a scarf made 
up for anybody else. If it was intended only as a sample to be kept in 
the factory for référence, why should any label at ail be put on? Or 
if any label was put on, why should Heilbroner's be selected a year 
after he had stopped business ? The rule of proof does not require 
the exclusion of every conceivable whimsy of doubt which capricioas 
ingenuity may invent, Short of some such mental exercise, I can see 
no explanation for this scarf, made as it is, except that it was one of 
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those made under Ackerman's order and retained as a sample of the 
nevv form, "like shàpe," which Ackerman says Heilbroner gave htm 
and in f ollowing which the silk pattern f ound in the exhibit was with 
others to be used. The recollections of Stemsky, Ackerman, and Heil- 
broner, therefore, appear to be corroborated in such a way that noth- 
ing short of délibéra te fabrication will account for the facts. There- 
fore I find that the prior use of C. Stern & Mayer has been proved. 

As to the J. Keiser & Co. use the facts are as follows: Ruston, the 
manager of manufacturing, produced three scarfs, JS J^, and J^, which 
had come from the possession of the manufacturer, and which Ruston 
recognized as of the make of the company put upon the market in 
1915 and 1916. He had got them from the foreman, whom he had 
told to search for them in the sample box in which the manufacturer 
kept samples of ail new shapes as they were put out Upon the market. 
Sarah Steele, the forèwoman, also recognized the scarfs as of the 
manufacture of the company, and she placed them by virtue of their 
silk at the same period. She had told the foreman where to get them. 

The défendant insists that this testimony of Ruston and Steele has 
not been sufficiently corroborated by contemporaneous documentary 
évidence to put it beyond reasonable doubt. The link is the fact that 
the silks of which p, J'', and J' are made were issued once, and once 
only, ail before January 1, 1907. This is proved beyond the least 
possible doubt as follows: Nellie Lees was in charge of a card index 
System for keeping track of silks. The factory, when it issued a new 
silk, gave it a number as it came to Nellie Lees, which she put upon a 
new card in her index, cutting ofif a sufficient pièce for identification 
and pasting it on the same card. When samples of the silk were issued 
to salesmen, Nellie Lees checked with the date against their names on 
the back of the card, and checked again in red when they returned the 
samples. If the silk was reported out, she noted it also upon the card. 
The cards show that the latest of thèse silks, L^, was issued late in 
December, 1906, and was reported out on January 29, 1907. If any 
second issue of the same silk was made, it would be again checked upon 
the card. 

The plaintiff says that, if the silk was duplicated at a later period, 
it would receive a new card and a new number. It is mistaken in so 
understanding Nellie Lees' testimony. She never made out a new 
card unless the factory sent her a new number with the silk. She 
made no effort to look for old silks when the factory sent her a silk, 
but relied wholly upon the factory. Since thèse silks are ail reported 
out, any mistake in putting an old silk upon a new card would there- 
fore arise from a mistake of the factory in failing to keep a proper 
record of its silks. The questions, 58-61, on which the plaintiff re- 
lies, do not prOve what it thinks. In that portion of her testimony 
Nellie Lees was apparently speaking of her comparison of samples re- 
turned by salesmen with the swatch-cards to find the right ones, though 
it is not certain that she and her questioner were understanding each 
other. Be that as ît may, the whole of her testimony leaves no doubt 
that she relied on the factory for her new numbers. 

Now it is of course possible that once a factory should give an old 
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silk a new number, and that therefore there might be another undis- 
covered card in Nellie Lees' card index with the same silk as J \ J ^ and 
J", but that this should happen three times, and should happen to just 
thèse scarf patterns, is much lîiore than three times as unHkely. We 
may therefore say with every reasonable certainty that thèse scarfs 
were made at about the time when the silks were issued, and that they 
were made up for the salesmen to take out with them, because for about 
every ten silks one scarf pattern would be made up. A sample was 
then returned to the sample box of each scarf pattern, but not of eaçh 
silk. The idea that thèse three were ail made up over five years after 
they had been reported out seems to me fantastic. Yet there is an 
added corroboration, not sufficient alone, perhaps, but still significant. 
To each of thèse scarfs is attached a pin ticket, which it was customary 
for the superintendent, Loomis, to put upon each sample kept in the 
sample box, which designated the scarf pattern. Loomis had left the 
employ of Keiser, and Sarah Steele said she did not know his where- 
abouts ; had he been called, his testimony as to each particular pin 
ticket could hardly hâve added anything of value. We find a pin 
ticket with the No. 1551 on J\ and we find sales in substantial quanti- 
ties of No. 1551 during the first three months of 1907, to fiU the orders 
which salesmen were making as shown by the swatch-card, L^ Leav- 
ing out of account deliberate fabrication, the plaintifif can account for 
the correspondence between pin ticket and sales only on the possibili- 
ties, either that there was another sample 1551 in the sample box, or 
that the pin ticket had been misplaced. That there should be another 
sample with the same number is most unlikely in itself, and as to both 
possibilities the chance is reduced to negligible force by the fact that 
the silk of J^ was used only in that period. The idea that it was made 
of a chance remnant at a subséquent time, when the manufacturer 
did not mean to run that silk, no one would seriously urge. The cor- 
respondence of pin ticket, sales, and silk seems to me so strongly to 
corroborate Steele and Ruston that the resuit admits of no reasonable 
doubt. 

The Bachrach use seems to me to be thoroughly established through 
the corroboration of Fanny Lewis' testimony through her entry, "Mus- 
lin strip ail ov." on Sero Sq. The entry, "New Sero 1912," at the top, 
I hâve no doubt was a subséquent entry. No one can read this testi- 
mony without, in my judgment, being satisfied that Bachrach made the 
scarfs before May 31, 1912; but there is undoubtedly some technical, 
highly technical, difficulty in the proof of the swatch-books, and 
rather than rest the case upon a question of évidence not absolutely 
certain, I prefer to make no finding upon the Bachrach use. 

The Oppenheimer use is perhaps weaker than Bachrach's, and is 
subject to the same possible weakness in the proof of the swatch-books. 
I make no finding upon it, though I hâve no question in fact that 
Oppenheimer made the ties as is claimed. 

The Riker use is the weakest of ail ; I should think there might be 
an honest doubt regarding it. 

The Blanchard patent, No. 954,017, left a very small scope for in- 
vention if there was any at ail. The reinforcing strip is clearly dïs- 
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closed from end to end and the interlining in the tying-ends. The dis- 
closure is of a bow or butterfly tie, not a scarf ; but no invention cer- 
tainly can lie in the change. Mills' only novelty over Blanchard rests 
in the stitching of the strip, lining, and silk in the tying ends to the 
back folds of the scarf. This Blanchard did not show, but Tatton, 
1902 British, 14,289, shows a reinforcing strip stitched to the back 
only of the scarf, and a long scarf at that. I can attach no irnpoTtance 
to the fact that the silk is not brought together into one fold at the 
back, but is stitched to the reinforcing strip in two seams. If Tatton 
had put in his interlining in the tying-ends, I should hâve certainly 
been unable to see any patentable novelty bëtween him and Mills. 
Thus invention can rest only in combining the two disclosures of 
Blanchard and Tatton, and I am extremely doubtful whether the pat- 
ent could stand if it did not hâve to meet prior uses. It seems to me 
to be one of those trifling readjustments of well-known forms which 
ought never to hâve escaped the examiner. In any case it was not the 
work of a manufacturer seeking to satisfy that cherished friend of 
courts, the long-felt want. Rather it was a bit of académie ingenuity 
by a lawyer, whose imagination was stirred by a litigation which cer- 
tainly came very close to his supposed invention. I need not find that 
Mills saw the Blanchard & Price scarf, or that it was a prior use 
itself. I cannot disregard the fàct that there existed the précise in- 
vention corporeally embodied and within his very grasp. That cer- 
tainly should hâve some bearing upon the difficulty of taking the 
step which he took to unité Blanchard and Tatton. 
Bill dismissed, for want of invention, with costs. 



INTEHNATIONAL CURTIS MAKINK TURBINE CO. et al. v. WILLIAM 
CHAMP & SONS SHIP & ENGINE BLDG. CO. 

(District Court, E. D. Pennsylvanla. March 20, 1918.) 

No. 26.3. 

United States <©=j$)7— Appropriation of Patent— Contr.votor i?ob M.\king 
Device for Government — Liability for I.nfringemekt. 

Act .Tune 25, 1910, c. 423, .36 Stat. 851 (Conip. St. 191.3, § 9465), which 
provides that the owner of a patent coverlu.ir au inviMition which shall be 
used by the United States wlthont liceuse may vecover reasonable com- 
pensation for such use Viy suit in the Court of Clainis, in effect provides 
for the appropriation by the govenunent by rliçht of eniinent domain, of 
a llcense to use any patented invention, whieh Ineludes also the rlght to 
make the patented device ; and, havlng such right, the governnient naay 
contract for tlie making of ail or any part of the same, and the contractor 
is protected agalust liablUty for infringenient, the owner of the patent be- 
Ing limited to the reniedy provided by the statute. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 76; Dec. 
Dlg. <®=>97.] 

Ih Equity. Suit by the International Curtis Marine Turbine Com- 
pany and the Curtis Marine Turbine Company of the United States 
against the William Cramp & Sons Ship & Engine Building Com- 

«=»For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgesta & Indexe» 
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pany. On rehearing sur defendant's motion to exclude évidence before 
spécial master. Motion denied. 

Fish, Richardson, Herrick & Neave, of Boston, Mass., for plain- 
tiffs. 

Edwards, Sager & Wooster, of New York City, and Dickson, Beit- 
1er & McCouch, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. Since the argument upon the re- 
hearing, the Circuit Court of Appeals for the Second Circuit, in 231 

Fed. 1021, C. C. A. , has affirmed the decree of Judge Hough 

in the case of Marconi Wireless Telegraph Company of America v. 
Emil J. Simon, 227 Fed. 906, upon Judge Hough's opinion; Judge 
Ward dissenting. Judge Hough in his opinion said: 

"The questions, therefore, become the following : (1) What is the légal posi- 
tion of the soverelgn in respect of patent rights granted by Itself under the 
Act of 1910? (2) How does that act, or more accurately the légal position of 
the L'nited States thereunder, affect or protect an independeiit contra ctor? 

"So far as the flrst querv Is concerned, it has been fully and flnally answer- 
ed by Orozler v. Krupp, 224 U. S. .305 [32 Sup. Ct. 488, 56 L. Ed. 771], whieh 
holds that, having regard to 'the undoubted authority of the tînited States as 
to such subjects [as patents] to exercise the powers of emlnent domain, the 
statute * * * provides for the appropriation of a license to use the inven- 
tions; the appropriation thus made being sanctioned by means of compensation 
for which the statute provides.' It may in some sensé be true, as is urged by 
the plaintiff, that the act is remédiai, and does not disturb any of the rights 
of a patentée which existed before its passage. But it is also true that, if 
the act Créâtes a légal status, the relation of the holder of that status to the 
rest of the world is alïected by the statute, whether such change or modifica- 
tion of relation be speciflcally mentioned or described in the act or not. 

"The Suprême Court has deflned the soniewhat inartifldal language of the 
statute. What the act contemplâtes being done by the L'nited States is to use 
an Invention 'described in and covered by a patent.' This is held to be équiva- 
lent to the expropriation or appropriation of a 'license to use the Inventions.' 
This nieans a license in its widest sensé ; i. e., botli to malte and to use, and 
possibly to sell, but certalnly both to make and to use. In this instance the 
Navy, i;hrough its otticers, has appropriated by right of emlnent domain a li- 
cense to make and use any and ail articles covered by the patent in suit. It 
could plainly make them in its own yards or other work places by its hired 
employés or i)ermanent ofticers. It could take Simon into its employment at 
a stated stipend, and it eould even make that stipend the exact amount of his 
estlmated profit under the contract. If this had been done, the plaintifC could 
certalnly do nothing but Institute an action in the Court of Claims. Simon 
would be as Immune as an admirai. However répugnant to business and pro- 
fessional feeling this method of rlding roughshod over the rights of a patentée 
may be, it is dlfflcult for me to perceive that there is any substantial différ- 
ence between what the government admittedly might hâve done and what it 
has done in respect of this contract. Any distinction drawn between doing an 
infringing job by day's work and doing the same job by contract is without 
substance. 

"But it Is said (and hère hangs the plaintiff's whole case) that before the 
act of 1910 the holder of a patent could sue a contracter with the government 
for infringement as fully and freely as he could any one else, provided always 
that he dld not by injuuction or otherwise interfère with government posses- 
sion of anything (however obnoxlous to the patentee's rights) aetually in gov- 
ermnental use. Brady v. Atlantic Works, supra [Fed. Cas. No. 1.794] ; In- 
ternational, etc., Co. V. Cramp, 211 Fed. 124 [127 G. C. A. 522] and cases there- 
In cited. In my opinion this is true, but not so as to the corroUary stated by 
plalntiff, vlz., that since this right existed before the act of 1910, and is not 
espllcitly taken away by that statute, it must stiU survive as fully as of old. 
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If the reàson of the law fails, the law ought to fail wlth It; thls maxlm seems 
to me to apply very forcibly Lere. The reason for periuitting actions for iii- 
frin^ement by private parties against governnient eoiitractors was tliat since 
infrihgeinent Was a tort, and the United States liad never consented to be sued 
in tort, patentées were without remedy. Now they hâve such remedy under 
the statute, and eannot take what the statute glves (or imposes), and retahi 
what they had before, if it interfères with govenimental enjoyment of its li- 
ceuse. ïhe United States has a lifense under tliis patent to niaise, nse,'and 
perhaps to sell, to any extent deemed benellcial to the couunouwealth, aiul 
without any territorial or other limitation ui)on its riglit. A licensee to niake 
and use is not (in tlie absence of spécifie language in iiis llcense) limited to 
making witli his own Imnds, in liis own shop, or by liis own employés. Ile may 
employ, procure, or contract with as many persons as he chooses to supply 
liini with that wliich he may iawfuUy use, provided sueh conduct does not 
change liis relation to the llcensor. In niy opinion thls is exactly what the 
governnient has done hère, and Simon Is not an infrlnger, because he is sup- 
plvlng lawful goods to a lawful licensee. Foster Hose Supporter Co. v. Tay- 
lor Co., 191 Fed. lOOH [111 C. C. A. 667]." 

The décision of the Circuit Court of Appeals for the Second Circuit 
adopting the opinion of Judge Hough is to be regarded as décisive of 
the question hère raised, unless the Circuit Court of Appeals for this 
circuit in its opinion and decree ordering an accounting determined as 
the law of this case that, in a suit by a patentée against an independ- 
ent contracter, an accounting should be had of profits accruing in 
making turbine engines for torpédo boat destroyers for the government 
under contracts entered into after June 25, 1910. 

The présent suit was commenced in 1909, and the contracts under 
considération upon the appeal were Nos. 30 and 31, entered into in 
1908. There was apparently nothing before the court relating to 
contracts with the government subséquent to the passage of the act 
of June 25, 1910, and there is no discussion of any such transactions 
by the court in its opinion. Contracts Nos. 47, 48, 49, and 50 were not 
entered into untiri911, and it is apparent that the sole question before 
the court, where the question of jurisdiction was discussed, was one of 
équitable jurisdiction of a suit begun prior to the act of June 25, 1910. 
This is apparent from the following language in Judge Buffington's 
opinion (211 Fed. at page 152, 127 C. C. A. 550): 

"Sinee the litigation began, the tti-o torpcdo hoat destroyers referred to hâve 
been finished and delivered to the government, and the plaintitfs do not now 
ask that the decree shall in any wise be directed against thèse vessels, or against 
the government in respect thereof. The bill eontains no averuient that the 
défendant is building or threatenliig to bulld infringlng turbines for commer- 
cial use; only certain ships of war are involved In the suit, and, for reasons 
to be brlefly stated, we are ot opinion that no Injunction should now be grant- 
ed. We do not agrée that the court below should hâve dismissed the bill for 
want of jurisdiction. Neither the United States nor one of its officers is a 
party détendant, but the suit is brought solely against a private coi-poration 
that had contraeted to do certain public work. The bill was flled in 1909, and 
we think there tnis ihen no doubt that the court below had the right to en- 
tertain it. * * * But since the suit was brought the act of 1910 has been 
passed, and has been interpreted by the Suprême Court in the récent case of 
Crosiier v. Krupp, 224 II. S. 290, 32 Sup. Ct. 488, 56 L. Ed. 771. This statute, 
we think, fumishes a practical solution of the questions arislng upon this 
branch of the case. Even if the plaintiffs dld not disclaim the désire to in- 
terfère wlth the government's possession of the vessels, there is no longer any 
ground upon which a final injunction can be properly rested, even in a suit 
against a contracter with the governnient, where the dispute concerns such 
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property as vessels of war. // the United States hag infringei, or shall here- 
after infringe, the patents that we hâve been conslderlng, the act of 1910 per- 
mits the plaintiffs ta sue In the Court o( Clalms. Crozier v. Krupp, supra. 
And if the défendant shall undertake to infringe hereafter by making offend- 
tng turbines for commercial use, relief' ean be obtained by another suit." 

It seems to be conclusive, therefore, that the Circuit Court of Ap- 
peals had not before it in the considération and décision of the case 
the situation now presented, and that its order for an accounting should 
not be construed as intended to include an inquiry whether the turbine 
engines in torpédo boat destroyers made by the défendant under 
contracta with the govemment entered into since June 25, 1910, in- 
fringed the plaintiffs' patent (as would hâve been the inquiry but for the 
provisions of the act of 1910), and, if found to be infringements, an 
inquiry and report regarding the defendant's profits. There was no 
décision by the Circuit Court of Ai - als that the license acquired by 
the United States by right of eminem domain to use the invention of 
the plaintiffs' patent was not a license under the broad signification 
of the term "license to use," including the right to make and use, as 
was held by the spécial master in overruling the objection of the de- 
fendant to any inquiry into any transaction under contracts Nos. 47, 48, 
49, and 50. 

The court will therefore foUow the construction of the act of 1910, 
adopted in Marconi Wireless Telegraph Company of America v. Simon, 
applying the doctrine of Crozier v. Krupp to a suit by a patentée 
against an independent contractor with thè government. It is there- 
fore held that the défendant is not, as to the contracts entered into 
since June 25, 1910, an infringer, and is not liable to an accounting 
for anything done under those contracts, and that the spécial master 
was in error in overruling the motion of the défendant to exclude f rom 
its accounting the profits, if any, made by défendant for building tur- 
bine engines under contracts 47, 48, 49, and 50. 

It is ordered that the action of the spécial master in overruling the 
defendant's objection be overruled, and that the defendant's objec- 
tion be sustained, without préjudice, as noted in the mémorandum 
opinion filed July 2, 1915. 



UNITED STATES v. SHANAHAN. 
(District Court, B. D. Pennsylvania. Aprll 8, 1916.) ' 
No. 1377. 

1. Ai.iENff<@=J>«>0—NA'ruRALiZATioN— Right. 

ïhe admission of aliéna to cltizenshlp Is a privilège, not a right, and 
Congress may prescribe the conditions under Which the privilège may be 
enjoyed ; but when the alien has, complied with the prescribed conditions 
the privilège ripens into a right' 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §9 117, 118; Dec. 
Dig. ®=»60.] - 

2. Aliens i©=>71%, New, vol. 7 Key-No. Serieis — Natubalization— PboCèKd- 

INOS TO CANCEL— FlNDINGS OF FACT. ■ 

In proceedlngs to cancel a naturalizatlon certiflcàte because Ulegall^ 
granted, the flnding of the court which granted the çertiflpate that the, 

®£s>Far other cases ses «ame toplç & K]ÏT-NU^BI!I^ In ail Ke'y-Nùmbered Di^esU )(: Ipdjgxài 
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appHcant had contlhuously reslded wlthin the United States for the pr&- 
scrlbed time wlil not be revlewed, even If, on tlie évidence, the court heap 
Ing the pétition to cancel would hâve reached a différent conclusion. 

3. Aliens <S=>71%, New, vol. 7 Key-No. Séries — Natùbauzation— Pétition to 

Cancix— "Illegally Peocueed." 

A naturalization certldcate can be canceled, because "Ulegally procur- 
ed," where any of the jurisdlctlonal facts neeessary to the granting of the 
certiflcate are absent from the record. 

[Ed. Note. — For other définitions, see Words and Phrases, Blrst and 
Second Séries, Ulegally.] 

4. Aliens «=>62— Natcbalization— "Residbd Continuousi.t." 

The requlrement of the naturaliKation laws that the applicant shall 
hâve "reslded contlnuously" in the United States for the prescrlbed time 
does not requlre his unbroken physleal présence during that time, but 
only that he maintain a bona flde résidence and domicile hère, and is a 
question of fact, Into which Intention enters as a controlllng élément 

[Ed. Note.— For other cases, see AUens, Cent. Dig. §§ 123-125; Dec. 
Dlg. "©=62. 

For other définitions, see Words and Phrases, Second Séries, Reslded 
Contlnuously.J 

Pétition by the United States against Roçer Shanahan for the can- 
cellation of a naturalization certificate. Pétition dismissed. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 

5. Atty., both of Philadelphia, Pa. 

O. Charles Brodersen and Benjamin H. Leiterman, both of Phila- 
delphia, Pa., for respondent. 

DICKINSON, District Judge. The respondent was naturalized July 
17, 1914. There was and is no reason to doubt that he emigrated 
from Ireland to this country with the full bona fide purpose to cast 
his lot with us. He followed this with the required déclaration of 
his intention to become a citizen. He then filed his pétition in accord- 
ance with the requirement of the law, and supported this with the full 
measure of proof that he was (otherwise than because of the objection 
next stated) entitled to be granted the privilège of citizenship for which 
he asked. The court "was satisfied" by the proofs submitted and 
admitted him. The objection referred to was based upon the fact 
that after he had made his déclaration of intention he received a 
message from his old mother that she was critically ill and wished to 
again see her son before she died. Answering to this appeal, he went 
to her. The good f aith of his statement that he went only in response 
to this appeal, and with every purpose to continue his résidence in 
America, is evidenced by the fact that he came back on the first ship 
which sailed for this country after his mother was buried. The prés- 
ent pétition for cancellation of his certificate of naturalization is based 
upon the sole ground of this break in the time of his physical présence 
in this country, and that because of this he has not "contlnuously re- 
slded" hère. There is no suggestion of imposition upon the court, or 
concealment or attempted concealment of the facts, much less of fraud, 
and no suggestion even that the "certificate of citizenship was illegally 
procured," except in the averment of error in the court in its finding 
of the fact of continuons résidence. 

^saToT etbar caam se* aame tapie & KET-NUMBÉR In ail Kar-Numbered Dlgesta À Indexa» 
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Congress, in pursuance of its constitutional power "to establish a 
uniform rule of naturalization," bas provided us with our présent 
System. Thèse laws confide the power to certain courts, and impose 
the duty upon the District Courts of admitting to citizenship. Certain 
things are preliminarily essential to the exercise of this power. Thèse 
are the jurisdictional facts. One of them is a previous déclaration 
of the intention of the applicant to become a citizen. Another is that 
he shall within the prescribed time thereafter file his pctition in the 
required form, and this pétition must be verified by the affidavits of at 
least two crédible witnesses, who are themselves citizens, to the fact 
of résidence, etc. What follows is a matter of "proofs." In other 
words, it is a finding of facts from évidence. This is a judicial act, 
or a judgment, the memory of which is preserved in the records of 
the court. Congress has further made it the duty of the United States 
district attorney upon a certain showing to institute proceedings for 
"setting aside and canceling" certificates of citizenship on the ground 
(as already stated) "of fraud," or on the ground that they were "il- 
legally procured." 

[1] It is, of course, true that, outside of the acts of Congress, ad- 
mission to citizenship, like the admission of aliens to our shores, is 
not a right, but a privilège. Congress may prescribe the conditions 
upon which thèse high privilèges may be enjoyed, and may commit 
to any officiai or tribunal the détermination of any questions of fact 
upon which the privilège may dépend. The right of appeal from the 
judgment rendered may be given or withheld. Congress has seen fit 
to commit the détermination of the facts to the courts, and has made 
no provision for an appeal from the judgment reached. When an 
applicant has met ail the requirements oiÉ the law, the privilège accord- 
ed him ripens into a right. It is his légal right to submit his pétition 
and proofs to the court as the constituted tribunal to pass upon them. 
If certain facts appear to the satisfaction of the court, he is entitled 
to citizenship. 

[2] In similar proceedings like findings made by an officiai or tri- 
bunal other than a judge or a court are not disturbed because a différ- 
ent conclusion might bave been reached on the facts. The courts will 
not assume to sit in judgment to review findings of fact which it is 
the duty of another tribunal to make. This is the established rule. 
U. S. v. Rodgers, 191 Fed. 970, 112 C. C. A. 382. Why should not 
the same rule apply to a finding by a judge or a court? The principle 
remains the same when the court in one form of proceeding is asked 
to review its findings made in the course of another proceeding. 

[3] The rule, of course, has its limitations. Thèse are well recog- 
nized. They bave their practical application in this provision of the 
law for cancellations. If the certificate was procured by fraud, it 
may be çanceled. So likewise if it "was illegally procured." The 
absence from the record of any of the jurisdictional facts would make 
the certificate "unlawful," because issued without warrant of law. 
The moment, however, we get beyond the record and the jurisdic- 
tional facts, we get into the domain of the "proofs." In the first place, 
we bave no record of what thèse were, and in any event, in the ab- 
sence of fraud, or an abuse of power by the tribunal which has passed 
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upon them, we are doing nothing else than hearing the évidence over 
again and retrying the case oh its facts. 

[4] The law, it is true, requires the appHcant to hâve "resided con- 
tinuoiisly" in the United States the prescribed time. If this means 
an tinbroken physical présence, this appHcant, under the facts averred 
now, should not have.been admitted, and his admission by the court 
might well be held to be such an abuse of power as to make the issue 
of the certificate "iUegal." This, however, it does not mean. It means 
only that the appHcant shall hâve maintained a bona fide résidence or 
domicile hère. This has been determined for us in the case of U. S. 
V. Cantiiii, 212 Fed. 925, 129 C. C. A. 445, with a clearness of state- 
ment which should finally settle this strangely vexing question of what 
constitutes résidence. It is a question of fact, into which intention 
enters as a controlHng élément. Intention is a mental attitude, but 
we are not dépendent for a knowledge of its existence wholly upon 
verbal déclarations. They are évidence only, and may be overborne 
by the persuasive force of other facts, which are also in évidence. 
Physical présence in the claimed place of résidence is consistent with 
the claim of domicile, and absence may be found to be inconsistent 
with such a claim. It cannot be said, however, that absence, even when 
prolonged, is necessarily, or of itself, so inconsistent as to compel a 
finding against résidence. 

Take whât would seem now to be the facts of this case. A visit 
to Ireland, made on the appeal of a dying mother, coupled with an 
immédiate return as soon as the son had seen her buried, would be 
thought by no one to in itself négative the fact of a continued rési- 
dence in this couiitry; nor would the length of the stay, if such were 
the sole motive of the visit, of itself control the décision. It can be 
easily understood that days might lengthen into weeks, and weeks 
into months, without weakening the évidence of an intention to keep 
bis résidence hère. It is the happy héritage of the Irish people that 
the ties of family affection are not lightly held or easily broken, and 
it is proper to take this into account in weighing évidence of this kind. 
Indeed, were we now v^'eighing this évidence, it is easy to understand 
that it might be so strong as that the number of months over which 
the visit lasted would not control the iudgment. We hâve before us 
now nothing but the length of the visit. Viewed by itself alone, it 
must be confessed to be staggering to belief in it as a visit. Did we 
hâve before us now, as the court had then, ail the détail facts and 
circumstances, the length of time might impress us less. It may be 
that the length of the visit was givcn less weight than it otherwise 
would hâve had because of the effort made then, as is made now, to 
impress us with the view that an unbroken physical présence is re- 
quired by the àct of Congress. 

However this raay be, the conclusion reached is that the court, when 
it admitted this appHcant, was "satisfied" of the fact of résidence, 
and, being so satisfied, it was proper to admit him to citizenship, and 
we see no justification for canceling the certificate because of the fact 
(even if it were the fact) that from a view of part of the proofs which 
were then before the court we differed in our judgment of the weight 
bf the évidence. 

The pétition to cancel is dismissed. 
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IVANOFF V. MEGHANICAL RUBBER CO. 

(District Court, N. D. Ohlo, E. D. February 11, 1916.) 

No. 9229. 

1. Removai, of Causes <®=5ll — Causes Removable — "Jurisdiction" — "This 

TITLE." 

Judicial Code (Act March 3, 1911, c. 231) § 28, 36 Stat. 1094 (Comp. 
St. 1913, § 1010), authorizes the removai into the District Court of tlie 
rnlteC States for tlie proper district by nonresldent défendants of . sùits 
of a civil nature of wliicli the District Courts of the United States^ are 
given jurisdiction by "this title," whlch Includes the entire Judicial 
Code. Section 51 (section lO:») provides that, except as provided in the 
f oUowing sections, no civil suit shall lie brought in any District Court 
against any person by any original process or proceedlng in any other 
district than that whereof he is an inhabitant, l)Ut that. where the juris- 
diction Is founded only on diverse cltizenshlp, suit shall be brought only 
In the district of the "résidence of either the plalntiff or the défendant. 
HeU, that an action by a nonresldent allen against a New Jersey corpora- 
tion cannot be removed f rom an Ohlo state court to the District Court 
for the Northern District of Ohlo. as "jurisdiction" is authority to hear 
and détermine a cause, and section 51 places the rlght to hear and dé- 
termine such case as much beyond the authority of such District Court 
as if It was excluded by the section defining the jurisdiction of District 
Courts. 

[Ed. Note.— For other cases, see Removai of Causes, Cent. Dlg. |§ 29-31 ; 
Dec. Dlg. <@=>11. 

For other deflnitlons, see Words and Phrases, First and Second Séries, 
Jurisdiction.] 
:2. RemoVal of Causes <S=»11 — Causes Removable. 

Only cases within the original jurisdiction of the District Court are 
removable from state courts. 

[Ed. Note.— For other cases, see Removai of Causes, Cent. Dlg. §§ 29-31 ; 
Dec. Dlg. <g=>ll.] 

At Law. Action by Todor Ivanoff against the Mechanical Rubber 
Company. On motion to remand. Motion sustained. 

Payer, Winch & Rogers and E. P. Strong, ail of Cleveland, Ohio, for 
plaintiff. 
Reed, Eichelberger & Nord, of Cleveland, Ohio, for défendant. 

CLARKE, District Judge. [1] This cause was commenced in the 
court of commonpleas of Cuyahoga county. The plaintiff is an alien ; 
the défendant is a corporation organized imder the laws of the state 
of New Jersey. Within the time prescribed by statute, the défendant 
filed a pétition for removai to this court, and before taking any other 
action in the case the plaintifï filed a motion to remand the cause to 
the state court. 

Removai of cases from state to United States courts is provided 
for in sections 28 to 39, inclusive, of the Judicial Code, and the clause 
of section 28 applicable to this case reads as f ollows ; 

"Any other suit of a civil nature, at law or In equity, of whlch the District 
Courts of the United States are given jurisdiction by this title, and whlch 

.<®S3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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are now pending or which may hereafter be brought în any state court, may 
be removed Into the District Court of the United States for the proper district 
by the * * • défendants therein, being nonresidents of that state." 

"This title" in the above clause includes the entire Judicial Code, ap- 
proved March 3, 1911, but the essential référence is to section 24. 
The plaintiff being an alien and the défendant a nonresident of this 
district, because organized under the laws of New Jersey, this case 
could not hâve been commenced in this court. Galveston, etc., Ry. v. 
Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248. 

[2] Only cases within the original jurisdiction of the District Court 
are removable from state courts. Cochran v. Montgomery County, 199 
U. S. 260, 26 Sup. Ct. 58, 50 L. Ed. 182, 4 Ann. Cas. 451. Thus 
the question for décision becomes : Can this court acquire jurisdiction 
by removal, when it would not hâve had original jurisdiction if the 
same case had been commenced in this court? 

The distinction which some courts hâve drawn between the jurisdic- 
tion of district courts as defined in section 24, and as the scope of that 
jurisdiction as modified by the venue sections, especially by section 51 
of the Judicial Code, holding that jurisdiction is given by section 24 
over cases which cannot be commenced in District Courts under sec- 
tion 51 seems to this court illusory and misleading. 

Jurisdiction has been authoritatively defined as "authority to hear 
and détermine a cause." Daniels v. Tearney, 102 U. S. 418, 26 L. Ed. 
187; Simmons v. Saul, 138 U. S. 454, 11 Sup. Ct. 369, 34 L. Ed. 
1054. And it is dealing with words rather than with realities to say 
that section 24 gives to this court jurisdiction over a cause which sec- 
tion 51 déclares shall not be commenced in this court. The right to 
hear and détermine the case is placed as much beyond the authority 
of the court by the venue sections as it would be if section 24 were so 
narrowed as clearly to exclude it. 

The conviction that the f act that this cause could not hâve been com- 
menced in this court places it beyond the jurisdiction of this court for 
purposes of removal leads me to agrée with Ex parte Wisner, 203 U. 
S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, and with Mahopoulus v. Chi- 
cago, etc., Ry. Co. (C. C.) 167 Fed. 165, and Sagara v. Chicago, etc., 
Ry. Co. (C. C.) 189 Fed. 220, rather than with those décisions which 
frankly disagree with the conclusions of the Wisner Case, or which 
distinguish away its authority to the vanishing point. 
Therefore the motion to remand will be sustained. 
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THE CETEIANA. 
Plstrict Court, N. D. Californla, First Division. March 23, 1916.) 

No. 15824. 

1. Admikaltt <g=350— Bbingi:^g in Xew Parties— Admibalty Rule 59. 

Admlralty rule 59 (29 Sup. Ot. xlvl), permitting the brlnglng in of 
other parties on pétition of a respondent, is not llmited to collision cases^ 
nor to cases where a joint liability is alleged in tlie pétition. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ 414-429; 
Dec. Dig. <S=550.] 

2. Admiralty ®=5.50 — Bringing in New Parties — Rigiit of Respondent. 

In a suit against a steamshlp for failure to dellver cargo, claimant may 
properly bring In, under admlralty rule 59, or in analogy therewith, an- 
other vessel upon an allégation tliat under the blUs of ladlng respondent 
had the right to transship the cargo in question, and did so upon the 
vessel so brought in, which became solely responsible for its dellvery. 
Nor is the right to brlng In such vessel defeated by the fact that an- 
other suit by libelant against her, for the same cause of action, is pend- 
ing In the same court ; it being to the advantage of ail parties that the 
entire Contrbversy should be settled In one proceedlng. 

[Ed. Note. — For other cases, see Admlralty, Cent. Dig. §§ 414-429; 
Dec. Dig. <Ê=>50.] 

In Admiralty. Suit by Frank G. Hammer and William H. Hammer, 
copartners, against the British steamship Cetriana; William Éadie, 
claimant. On exceptions by Sudden & Christensen, claimants of the 
steamship Mazatlan, to pétition of respondent f or bringing in such ves- 
sel. Exceptions overruled. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for petitioners. 

Andros & Hengstler and G. W. Bell, ail of San Francisco, Cal., for 
third party. 

DOOLING, District Judge. In this action Hammer & Ce. libel the 
steamship Cetriana for failure to deliver cargo. The owners of the 
Cetriana hâve answered, denying liability, and hâve in addition fîled a 
pétition praying that the Mazatlan, another vessel, be brought in. The 
pétition and answer both set up the fact that the Cetriana had in 
accordance with the bills of lading the right to transship the cargo in 
question, and did transship it upon the Mazatlan, and that for any 
faiiure to deliver the same the Mazatlan is solely liable. 

The pétition is presented on the theory that this présents a case 
analogous to that provided for in admiralty rule 59 (29 Sup. Ct. xlvi). 
The owners of the Mazatlan bave excepted to the pétition, on three 
grounds: (1) That rule 59 applies only to cases of collision; (2) that 
the owners of the Cetriana do not aver a joint liability on the part of 
the Mazatlan, but plead that she is solely liable ; and (3) that there is 
another action pending in this court, brought by the présent libelants 
against the Mazatlan, for failure to deliver this same cargo, and that the 
Cetriana, if her protection demand such procédure, may intervene in 

^zaFot other cases see sams topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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that suit; that in the action just mentioned the Mazatlan has given 
a bond in the sum of $2,300 to cover precisely the same damage that 
is complained of hère, and has been compelled by reason of this péti- 
tion to give a bond in this action in the sum of $2,000, and has also 
given a cost bond in the sum of $500 on each proceeding. 

[1] The principle upon which rule 59 is based has been applied in 
many cases other than colHsion by the admiraUy courts, and indeed it 
was the apphcation in the first instance of such principle by a trial 
court that resulted in the promulgation of the rule in question. The 
exception that the rule can only be applied in collision cases is there- 
fore not well founded. 

[2] As to the other exceptions, it may be well to note that the Cetri- 
ana does not seek to bring in a party with whom she shows herself to 
be in no connection. She was the original contractor with the libelants. 
To her they delivered the cargo in question. Being called upon to 
respond in damages for failure to deliver such cargo, she says : 

"I delivered the earfto to the Mazatlan under a power conferred on me 
KO to do by the MU of ladlng. If the cargo has not been delivered, It is not 
my fault, but that of the other vessel. Let her be brought in, and the vvhole 
controversy will he deteriuined in this proceeding." 

The fact that in pleading she asserts a sole liability on the part of the 
Mazatlan does not seem under the circumstances a sufficient reason 
for denying her pétition. In Dailey et al. v. City of New York (D. 
C.) 119 Fed. 1005, Judge Adams, in bringing in a third party, not 
under rule 59, but in analogy therewith, says : 

"The principle upon whicli tlie rule is based is applied by analogy in otlier 
cases to assist in the administration of .iustice by requiring the appearance of 
any additional défendant who may be responsible for the claim or a part 
thereof." 

Hère, the cargo having been transshipped to the Mazatlan, it is to 
the advantage of ail that the controversy be settled in one action. In- 
deed, if there be, as suggested, two actions pending, the court will try 
them together. The fact that the Mazatlan must give an additional 
bond in this case is not important, if the "proper administration of 
justice" require her to be brought in. The questions as to the liability 
of both vessels, or as to the liability of either, for the failure to de- 
liver the cargo to libelants, are so closely united that due administra- 
tion will be advanced by having ail parties before the court in one 
proceeding. It may be noted, too, that the objection hère does not 
come f rom the libelant, but f rom the third party. 

The exceptions are overruled. 
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UNITED STATES v. BOPP et al. 
Plstrict Court, N. D. California, First Division. Mareh 23, 19ia) 

No. 5885. 

1. Courts <g=>337-^FEDERAL CoasTs — Authoeitt of Statk Statutes. 

State statutes relating to crlmiiial procédure hâve no application to 
prosecutious in the fédéral courts. 

[Ed. Note. — For other cases, see Cîourts, Cent. Dig. § 908; Dec. Dig. 
0=>337.] 

2. Indictment and Information <S=»15{4) — Effect or Stjstainino Demue- 

KEB — ^Second Indictment for Same Offense. 

The sustaining of a demurrer to an indictment Is not a bar to the re- 
turn of a new indictment by the grand jury which has already heard the 
évidence. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§86, 448; Dec. Dig. <S=.15(4).] 

3. Criminal Law <@=52S0(2) — Plea in Abatement — Grounds. 

An avermeiit in a plea In abatement to an indictment, made on infor- 
mation and belief, the sources of which are not stated, that the grand 
jurors who roturned the indictment were wlthout knowledge of its con- 
tents, Is not sufficient to overcome the presumption of regularity, or even 
to warrant the court in investlgating the proceedings before the grand 
jury. 

[Ed. Note. — For other cases, see CJriminal Law, Cent Dig. §§ 647, 648; 
Dec. Dig. ®=3280(2).] 

Criminal prosecution by the United States againgt Franz Bopp, E. 
H. Von Schack, Wilhelm Von Brincken, J. F. Van Koolbergen, Mar- 
garet W. Cornell, Charles C. Crowley, and Louis J. Smith. On plea 
in abatement, motion to quash indictment, and demurrer to plea. De- 
murrer sustained, and motion denied. 

See, also, 230 Fed. 723. 

John W. Preston, U. S. Atty., and Annette Abbott Adams, Asst. 
U. S. Atty., both of San Francisco, Cal. 

J. P. O'Brien, of San Francisco, Cal., and Samuel Platt, of Carson 
City, Nev., for défendants Cornell and Crowley. 

George A. McGowan, of San Francisco, Cal., for défendant Von 
Brincken. 

Sullivan & Sullivan and Théo. J. Roche, of San Francisco, Cal., 
for défendants Bopp and Von Schack. 

DOOLING, District Judge. The défendants hâve presented a plea in 
abatement and a motion to quash the indictment herein for the varions 
reasons in such plea and motion stated. The government has de- 
murred to the plea. The only matters of importance, as it seems to 
me, that are set forth in either the motion or plea, are those which 
hâve to do with the sustaining of a demurrer to a former indictment, 
and with the asserted lack of knowledge on the part of the grand 
jurors as to the contents of the présent one. 

[ 1 ] As to the former, it is urged that, a demurrer having been sus- 
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tained to a previous indictment returned by the same grand jury (230 
Fed. 72Z) and no order of resubmission having been made by the court, 
the judgment on demurrer was final, and became an absolute bar to any 
other prosecution for the same offense. This is, indeed, the provision 
of the Pénal Code of the State of Galifornia. I cannot agrée with 
counsel, however, in their contention that this court is bound in this 
matter by the state law. 

[2] It is, however, further urged that, even if the State law be not 
applicable, the défendants are still exempt from further prosecution 
because at common law such was the effect of a judgment sustaining 
a demurrer. It is quite true that upon the sustaining of a demurrer 
to an indictment at common law the judgment was that the défend- 
ant be discharged, and indeed that was in effect the judgment hère. 
But I do not understand that to mean that they are discharged finally 
from any further prosecution at ail, but that they are discharged from 
further prosecution upon that particular indictment. That was the 
effect of the judgment hère, but I know of no reason why, because a 
demurrer has been sustained to an indictment which was insufficient 
in form or substance to put the défendants upon trial, a new indict- 
ment, curing the defects found in the former, may not be returned by 
the grand jury which has already heard ail the évidence, if they de- 
sire to do so. The court and the district attorney are without the power 
to amend an indictment, and for that reason a judgment sustaining a 
demurrer thereto is necessarily final as to that particular pleading. 
But it is in no sensé a judgment on the merits, and the grand jury 
possesses the power to amend which is lacking both in the court and 
the prosecuting ofiicer. 

[3] It is further urged that the grand jurors were without knowl- 
edge as to the contents of the indictment in question. This averment 
is made upon information and belief alone, and such an averment is, 
in my opinion, not sufficient so to overcome the presumption of regu- 
larity which the law attaches to the return of an indictment as to 
compel or even to warrant the court in investigating the proceedings 
before the grand jury which resulted in such return. It was stated on 
the argument that the défendants had the right to "ascertain" whether 
or not the grand jurors were acquainted with the contents of the in- 
dictment, and that seems to me, under the circumstances, what they are 
endeavoring to do. No facts are stated upon which their "belief" is 
founded, and the sources of their "information" are not disclosed. 
Upon such averment as this, which might safely be made by any de- 
fendant, the court would be compelled to inquire into the proceedings 
of the grand jury upon every indictment returned, a thing which I 
do not believe is contemplated by the law. 

The demurrer to the plea in abatement is sustained, and the motion 
to quash denied. 
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UNITED STATES T. NEW YOEK CENT. & H. R. R. CO. 
(District Court, N. D. New York. May 1, 1916.) 

1. AlIENS ®=556 — lUUIOBATION — CONTBACT LaBOKEBS — PBEPATMENT OJ 

Transportation. 

A rallroad company, wliich sent its duly authorized agent Into Canada 
to employ men to work on its section in the United States, and furnished 
the agent with free transportation over its ovm Unes for the men he 
Bhould euiploy, is guilty of a mlsdemeanor, under Act Feb. 20, 1907, c. 
1134, § 4, 34 Stat. 900 (Comp. St 1913, § 4248), maklng it a misdemeanor 
for any person or corporation in any manner whatsoever to prepay tlie 
transportation of any eontract laborer into tlie United States. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §f 113-116; Dec. 
Dlg. (S=56.] 

2. Aliens <g=>56 — Iijimiqbation — Contbact Laborers — "Solicit." 

The corporation was also liable to the penalty imposed by section 5 of 
that act (Comp. St 1913, § 4250) on any corporation wliich knowingly 
sollcits the immigration of any eontract laborer, tbough the laborers em- 
ployed were denied admission by the immigration authorities, since to 
"soUcit" does not imply success, but merely means to Incite. 

[Ed. Note.— For other cases, see Aliens, Cent Dlg. §§ lia-116; Dec. 
Dlg. iS=56. 

For other définitions, see Words and Phrases, First and Second Séries, 
SoUcit] 

3. Words and Phrasess — "Persuade." 

WhUe the primary meaning of "persuade" Is to advise or counsel, it 
has a secondary meaning, whleh is to prevall upon by démonstration, ex- 
position, or argument and Implles the completed act 

[Eid. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Persuade.] 

At Law. Action by the United States against the New York Central 
& Hudson River Railroad Company te recover a penalty for the viola- 
tion of Act Feb. 20, 1907, c. 1134, ,§§ 4, S (34 Stat. 900). Judgment 
ordered for the United States. 

Dennis B. Lucey, U. S. Atty., of Ogdensburg, N. Y. 
Mcl^arey & Allen, of New York City, and Alex. H. Cowie, of Syra- 
cuse, N. Y., for défendant. 

RAY, District Judge. The défendant îs a railroad corporation or- 
ganized and existing under the laws of the state of New York and en- 
gaged in the business of a common carrier and in operating and con- 
structing railroads and branches thereof in the state of New York and 
in the Northern district thereof, and one or more of which branches 
extend into the Dominion of Canada, kingdom of Great Britain. The 
défendant had in its employ as superviser of tracks, including the 
branch extending into Canada on the Adirondack Division and to Adi- 
rondack Junction in the Dominion of Canada, one Ffed W. Vincent, 
who had power and authority from the défendant to employ and dis- 
charge manual laborers on its tracks and in the construction and repair 
of its railroad. Shortly prior to June 6th the défendant was in want 
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of men to work for it on its tracks as manual laborers, and said Vin- 
cent, acting pursuant to his anthority in employing and discharging 
laborers, wrote to one Enrico Canale a letter of which the following 
is a copy and delivered same to the said Canale : 

"New York Central & Hudson River Kailroad Company. 

"Remsen, 6/6. 
"E. Caimle, Brandretli-rPear Sir: I called up Mr. Sistl about the flve meu 
that you spoke about ; he says that lie don't know auytliing about tbem, so it 
you could get ai hold of theni seiid tliem to me as I am ten men short in extra 
gang now. About thèse men at Canada, could you get them if you weiit after 
tbem with a pass. Let me kuow at once. If you can get some go after them 
at once. 

"ïours truly, [Signed] F. W. Vincent." 

Shortly prior thereto the défendant company had issued and deliver- 
ed to said Canale a pass giving him free transportation between Kee- 
pawa and Fulton Chain in the Northern district of New York and on 
one of the branches of said défendant company, and had also issued 
a free pass giving free transportation to ten employés of the company 
as f oUows : 

"Xew York Central Railroad Company, Buffalo and East. 1913. C. H. 55. 
Pass 10 employés. Account Laborers M. of W. Dept. When identifled. Be- 
tween ail stations Adirondack Division. Good until June 30, 1913." 

This pass was delivered to Fred W. Vincent and by him to said 
Canale shortly before the delivery of said letter. Said Enrico Canale 
was in the employ of the défendant company under and subordinate 
to said Vincent ^s section foreman. of section 14 in said Northern dis- 
trict of New York. He was subject to the control a,nd orders of said 
Vincent. At said times Columbi Napoleoni, Giuseppe Papi, Giuseppe 
Bove, Pietro Bove, and Antonio Tenace were alien laborers, not citi- 
zens or résidents of the state of New York, but citize.is of the kingdom 
of Italy and alien manual laborers, and were then at or near Montréal, 
in the Dominion of Canada, kingdom of Great Britain, and did not be- 
long to any class permitted to enter the United States under the provi- 
sions of the Contract Labor Law. 

Pursuant to the directions and authority of said letter the said En- 
rico Canale proceeded to Montréal, Canada, and there solicited and en- 
gaged the said persons, alien contract laborers, to come into the United 
States and work for the défendant railroad company. On the 9th day 
of June, 1913, two of said contract laborers, Napoleoni and Papi, ap- 
peared before the board of spécial inquiry of the United States Immi- 
gration Service in the Montréal district and then and there applied for 
admission into the United States. An inquiry was set on f oot as to 
their right to enter the United States, and this inquiry was held open 
until the lOth day of June, 1913, on which day the said Giuseppe Bove, 
Pietro Bove, Antonio Tenace, Columbi Napoleoni, and Giuseppe Papi, 
accompaniedby the said Enrico Canale, appeared before the said bOard 
of spécial inquiry of the United States Immigration Service, the entire 
board being présent, and application was then and there made for the 
admission into the United States of said persons, and said Canale then 
and there requested the admission of said persons into the United 
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States. The inquiry resulted in the rejection of said persons, and 
they were refused admission into the United States. 

It was clearly the intent and purpose of the défendant, acting 
through its said agent, Vincent, to secure the immigration and importa- 
tion into the United States of the said five alien contract laborers, and 
it is clear that they were encouraged to come into the United States 
as contract laborers and employed as such, and encouraged- and soHcit- 
ed to migrate into the United States as such. It is also clear that the 
pass was to be used by Canale in traveling back and forth, and that 
the pass for ten employés was delivered to Canale to be used by him in 
bringing such alien contract laborers into the United States. 

[1] It appears from the facts stated : (1) That défendant in the 
State of New York, Northern district, did certain acts for the purpose 
of actually bringing thèse alien contract laborers into the United States 
by authorizing its agent to engage them and bring them into the United 
States to there perform manual labor and by furnishing him with a 
pass, or free transportation, over its roads while engaged in the per- 
formance of this undertaking, and by also furnishing him with a pass, 
or free transportation. for such alien contract laborers from Canada 
to the border of the United States, and then to their destination in the 
United States, should he engage them and succeed in getting them 
across the border, thereby prepaying their transportation. (2) The ac- 
tual engaging or hiring and solicitation of thèse laborers to come into 
the United States was, so far as appears, donc in Canada, but was donc 
by the authority and direction of the défendant. In short, the défend- 
ant sent its agents and employés, with fuU authority to hîre such alien 
contract laborers and bring them into the United States, into Canada, 
there to employ such laborers and induce and solicit them to come into 
the United States, and in the United States engage in manual labor for 
the défendant, and prepaid their passage by issuing free transportation 
for them over its own road from Canada into the United States. (3) 
Such agent of the défendant, so authorized, in exécution of his agency, 
actually went into Canada and induced and solicited such contract la- 
borers to come into the United States, and they with the aid and at the 
procurement and solicitation of the défendant undertook to come in, 
and the défendant by its said agent undertook to bring them in, their 
passage being prepaid by défendant; but, the purpose being disclosed, 
they were turned back and denied admission. 

Therefore there was no actual coming into the United States, no 
actual entry, no actual immigration or importation of such contract 
laborers into the United States. The statute says (Act Feb. 20, 1907, 
c. 1134, § 5 [2 U. S. Comp. Stat. 1913, § 4250]): 

"For every violation of any of the provisions of section four of this act, 
the persons, partnership, company or coi^poration violatlng tlie sanie, by 
Ivnowingly assisting, encouraging, or HOliciting the Immigration or impor- 
tation of any contract laborer into the United States shall forfeit and pay for 
every such offense the sum of One Thousand dollars," etc. 

Section 4 of the same act (Comp. St. 1913, § 4248) reads as follows : 

"It .shall t)e a mlsdemeanor for any person, conipany, partnership, or cor- 
poratioîi, in any manner whatsoever, to prei>ay the transportation or in any 
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way to asslst or encourage the importation or migration of any contract la- 
borer or contract laborers into the United States, unless such contract 
laborer or contract laborers are exempted under the terms of the last two pro- 
visos contalned In section 2 of thls act. 34 Stat. 900." 

The passage of thèse five alien contract laborers was as much pré- 
paie! by this défendant, by issuing and deUvering the pass with intent 
that it be.used for the purpose, as if the défendant had paid actual 
cash. By section 4 it is a misdemeanor "in any manner tvhatsoever to 
prepay the transportation" of "contract laborers into the United States," 
and in my judgment this is done when the corporation, owning and 
operating transportation lines reaching into the foreign country, fur- 
nishes free transportation over its own lines for alien contract laborers 
employed by it in such foreign country to come into the United States 
and perform manual work and labor for it hère. Prepaying the trans- 
portation is assisting or encouraging the importation or migration, and 
clearly section 4 of the act raakes it a misdemeanor "in any manner 
whatsoever to prepay the transportation * * * Qf ^^y contract la- 
borer * * * into the United States." The gist of the offense is 
in prepaying the transportation, and the offense is committed when that 
is done, whether the contract laborers succeed in getting into the Unit- 
ed States or not! 

[2] So under section 5 of the act the offense is committed by en- 
gaging and encouraging or soliciting the coming or immigration of alien 
contract laborers into the United States, and the offensé is complète 
when the alien manual laborers are actually engaged and encouraged or 
solicited to come in, free transportation having been provided before- 
hand and delivered for use by the défendant in the United States. 
This is made clear by the language of Mr. Justice Brewer in Lees v. 
United States, 150 U. S. 476, 480, 14 Sup. Ct. 163, 164 [37 L. Ed. 
1150], where, discussing the Alien Contract Labor lyaw, as amended 
by the act of February 23, 1887 (24 Stat. 414, c. 220), the learned jus- 
tice said: 

"Given the power to exclude, it [Congress] has a right to make that exclu- 
sion effective by punishing those who asslst in Introduclng, or atternpting to 
introduce, aliens in violation of Its provisions." 

The language of sections 4 and 5 of the act of February 20, 1907, 
makes this clear, for the act of "soliciting the migration" of alien con- 
tract laborers subjects the offending party to the penalty imposed, and 
the statute so rea,ds. To "solicit" and "soliciting" do not even imply 
success. The Century Dictionary says : 

"Solicit. 1. To aroijse or Incite to action ; summon ; Invite ; teuipt ; allure ; 
entice. 2. In eriminal law, to Incite another to commit a crime. To entice a 
man In a pul)llc place; said of a prostitute. To endeavor to bias or influence 
by the offer of a brlbe. 8. To disturb; disquIet; malce anxlous. 4. To seek 
to obtaiu ; strlve after, especlally by pleading ; ask a thing wlth some degree 
of earnestness or persisteney ; as to solicit an office or favor ; to solicit or- 
ders. 5. To pétition or ask (a person) with some degree of earnestness or per- 
sisteney ; make pétition to. 6. To advocate; plead ; enforce the clalms of; 
act as soliciter or advocate for or wlth référence to." 

It seems to me clear that, when a corporation has transportation 
lines for passengers or travelers running into Canada, and, desiring 
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manual laborers, issues free transportation for such laborers, and sends 
its agent, provided therewith, into such country for alien contract la- 
borers, with power to solicit and engage them and deliver or use such 
passes for bringing them into the United States, and such laborers are 
actually solicited and engaged, and an effort is made to bring them into 
the United States, the offense against the statute has been committed, 
even if the officers of the law intervene and prevent the laborers from 
Crossing the border. In my judgment the statute was aimed at at- 
tempts to bring in such alien contract laborers, if accompanied by acts 
committed, some in the United States and some in the foreign country 
even if the attempt proved abortive and actual migration was pre- 
vented. 

The défendant corporation was in the United States and there oper- 
ating, and it was there that it set on foot the offending against the stat- 
ute and did some of the acts complained of. If ail the acts had been 
done in the Dominion of Canada, it might be contended that no offense 
at ail was committed in the United States or within the jurisdiction of 
this court. United States v. Nord Deutscher Lloyd (C. C.) 186 Fed. 
391. However in United States v. Craig (C. C.) 28 Fed. 795, it was 
said: 

"It seems that Congress has power to piinish by indictment offenses commit- 
ted by cltizens of the TJnited States upon forelgu soil" — meauing, of course, of- 
fenses against laws of the United States. 

[3] In United States v. Craig, supra, it is true that Judge Brown 
held, not necessarily or because the question was in the case, but be- 
cause it might arise later in the progress of the case, that the statute as 
it then read, taken ail together, indicated an intent on the part of Con- 
gress that actual migration or importation into the United States of 
the ahen contract laborers must follow the solicitation and employ- 
ment. See pages 799, 800. The learned judge cited as authority for 
his dictum the case of Respublica v. Roberts, 1 Dali. 39, 1 L. Ed. 27, 
where défendant was indicted under a statute declaring that any person 
who shall "knowingly and willingly aid or assist any enemies at open 
war with this state," etc., "by persuading others to enlist for that pur- 
pose, shall be adjudged guilty of high treason." Then the court held 
that the word "persuading" meant "succeeded in procuring others to 
enlist." This was, of course, the only fair and just construction to 
put upon such a drastic statute ; for, while the primary meaning of the 
word "persuade" is "to advise; counsel; urge the acceptance or prac- 
tice of ; commend by exposition, argument, démonstration," etc., it has 
a secondary meaning, "to prevail upon by démonstration, exposition, 
argument, entreaty, etc. ; argue or reason into a certain belief or course 
of conduct; induce; win over." "Persuading" implies the completed 
act. So does "persuasion," which means "the act of persuading, in- 
fluencing, or winning over the mind or will to some conclusion, déter- 
mination or course of action." See Century Dictionary. 

On the other hand, as we hâve seen, "soHcitation" or "solicit" has no 
such meaning, and from it alone we draw no conclusion that the act of 
solicitation or of soliciting has met with success. The writer of Acts, 
26:28, had in mind, when he wrote "Almost thou persuadest me to 
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be a Christian," the différence between solicit and persuade as com- 
monly understood. He did not write, "Almost thou solicitest me to 
become a Christian." If we say, "Thou sohcitest me to become a 
Christian," we give no indication we are convinçed or won over ; but if 
we say, "Thou persuadest me to become a Christian," we affirm that 
our mind is convinçed and our course of action determined upon. In 
the case referred to, in determining the meaning of "persuading," the 
court construed it in the most merciful way, gave the défendant the 
benefit of any doubt as to which meaning was intended by the law- 
makers, as was its duty. When we construe the meaning of "soUcit" 
or "soHciting," we must give the word its only meaning and that does 
not include or imply a successful soHcitation. 

I am of the opinion, and hold, that a successful soHcitation in this 
case was not necessary to complète the offense against the provisions 
of the statute; that is, that to incur the penalty it was not necessary 
that the alien contract laborers should hâve actually entered into the 
United States. As there was but one soHcitation, ail one act, the de- 
fendant incurred one penalty. 

There will be a judgment for one penalty of $1,000 and costs. So 
ordered. 



GIDEON V. EHPRESENTATIVE SECURITIES CORP. et al. 
(District Court, S. D. New York. April 10, 1916.) 

1. Corporations <©=»123(23) — Coiipoeate Stock — Rédemption of Pledge — 

Parties. 

In a suit to redeem stock of New York corporation, whose by-laws 
were not shown to differ froni the ordinar.y by-laws in regard to the 
transfer ot corporate stock, which stock had been sold by the pledgee in 
violation of the j)le<lgor's rlglits, a transférée of the stock, not residins 
iu the district in which tiie suit was brou^ht, to whoni the stock had not 
yet been transferred on the books of the corporation, is a necessary iiar- 
ty, and may be joined as défendant, since, under Stock Corporation I^aw 
N. Y. (Consol. I/aws, c. 59) Si 50, iiroviding that the stock of a corporation 
shall be transférable In the manner preserlbetl in that law and in the by- 
laws of the Company, It is the transfer on the books that passes thè tîtle, 
and the Court therefore lias .lurisdietlon over the stock under Act Miarch 
3, 1875, c. 137, § S, 18 Stat. 472 (Comp. St. 1913, § 1039), glvlug the Dis- 
trict Court jurisdictlon to enforce a légal or équitable claim to property,. 
real or Personal, situated withlu the district. 

[Ed. Note. — For other cases, see Corpoi'ations, Dec. Dig. i©=>123(23) ; 
Pledges, Cent. Dig. § 125.] 

2. INJTJNC'^I0^f (S=3137(3)-t-tTempobary Injunction— Grounds for Denial — 

DOUBTrUI, RiGIIT — Delay. 

In a suit to redeem froni a pledge corporate stock sold by'a pledgee in 
violation of the pledgor's rlghts, where the stock had not been transferred 
on the corporatlon's books, but plaintilî had already been defeated in a 
similar suit lu the statei court, and hls delay in fillngthe suit was not 
sutticiently explained, a temporary in.iunctlon wUl not he granted to re- 
straln the transfer of the stock on the corporatlon's books. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 308, 309; Dec. 

Dig. <S=>1.37(3).] 

©=9For other cases see,same toplc:&':KBY-NUMBBR in ail Key-Numbered Digests & Indexes. 
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in Equity. Suit by George G. Gideon against the Représentative 
Securities Corporation and another. Plaintiff moves to join Roy Curf- 
man, a résident of another state, as party défendant, and for a tem- 
porary injunction. Motion to join granted, and motion for injunc- 
tion denied. 

This Is a motion to adfi as a party défendant one Roy Curfman, a resi- 
delit and citizen of ttie state of Missouri, under the foUowlng circumstancès: 
Thé plaintiff was the owner of certain shares of stock in the défendant Com- 
pany, Hinds, Noble & Eidredge, a New York corporation, which shares he 
pledged to a third party, who afterwards sold the same to the Représentative 
Securities Corporation. The suit was brought upon the theory that the 
sale, which waa In supposed satisfaction of the pledge, was not in accord- 
ance wlth the rights of the pledgee under the note, and that the plaintiff 
could therefore redeem the same In the hands of the Représentative Securi- 
ties Corporation. Pendlng the suit, the Représentative Securities Corporation 
has conveyed the stock to Curfman, whom the plaintiff wishes to ,ioln upon 
the theory that he is not a bona flde purchaser for value. The objection is 
raised that he cannot be served, being a nonresldent, to which the plaintiff 
answers that its claim arlses under Act March 3, 1875, c. 137, § 8, 18 Stat. 472 
(Comp. St. 1913, § ia39), since the suit Is to enforce a légal or équitable 
claim to real or personal property wlthin thIs district. An injunction is also 
asked against Hlnds, Noble & Eldredge's transferrlng the stock upon Its 
books in case Curfman's certificate shall be presented for transfer. 

Lewis & Kelsey, of New York City, for plaintiff. 
Edward F. Clark and Roger Hinds, both of New York City, for 
Refendants. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] I think that Jellenik v. Huron Copper Mining Co., 177 
U. S. 1, 20 Sup. Ct. 559, 44 L. Ed. 647, controls. The défendants 
suggest that that case turned upon the peculiar provisions of the Mich- 
igan statute, recited on pages 11 and 12 of the opinion; but the pro- 
visions were not peculiar. The only relevant portions were that the 
stock should be transferred only on the books of the company, in 
such form as the by-laws direct, or the directors shall prescribe. Sec- 
tion 50 of the Stock Corporation Law of New York provides that the 
stock of a corporation shall be transférable in the manner prescribed 
in that law and in the by-laws of the company. There is no évidence 
that the by-laws of the corporation in question are différent from the 
usual by-laws, which generally provide that stock shall be transferred 
on the books of the company. It is the transfer on those books which 
transfers the title (N. Y. & New Haven R. R. v. Schuyler, 34 N. Y. 
30), not the transfer of the certificate. The latter only constitutes the 
transférée an attorney in the name of the holder to make the transfer 
upon the books of the company. There is no need, therefore, to hâve 
Personal jurisdiction over Roy Curfman, and on that account the case 
is unlike York County Bank v. Abbot (C. C.) 139 Fed. 988. If the 
plaintiff should succeed, he could redeem the stock by paying the 
amount of his debt into the registry of the court for the benefit of 
Curfman; the court would then direct Hinds, Noble & Eidredge to 
transfer the stock upon its books to the plaintiff, which would change 
the title to the shares and put them in the plaintiff. In order to pro- 
tect the corporation, it could be permanently enjoined from issuing any 
stock to Curfman or his transférée. Curfman, if made a party to 
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the suit, would be estopped by thîs finding and cOuld never succeed in 
a new suit. Perhaps his transférée pendente lite would not be conclu d- 
«d; but that question is quite separate from thé question whether 
Curfman's affirmative action is necessary to transfer title, and wheth- 
er, if joined, any relief could be granted against him. 

[2] I will not, however, give an injunction. The plaintiflf has been 
already beaten in a similar suit in the Eastern district of New York, 
where success was concededly necessary for his success hère. The 
plaintiflf's rights are certainly far too problematical for interlocutory 
relief. Besides, the delay is not sufficiently excused. 

The motion to join Roy Curfman as party will be granted, and the 
motion for the injunction will be denied. 



FURNESS, WITHY & CO., Limited, v. LOUIS MULLER & CO. 

(District Court D. Maryland. March 29, 1916.) 

Shipping <@=>52 — Chaetees — Bkel4.ch. 

The charterer of a steamship for carrylng a cargo o( wheat from Bal- 
timore to one of a number of European ports, in August, 1914, held not 
justified in refuslng to load the vessel because of the wap; It appearing 
that none of the nathed ports was blockaded, and that other vessels car- 
ried cargoes safely at about the same time. 

[Ed. Note. — Ft>r other cases, see Shipping, Cent. Dig. §§ 211-213 ; Dec 
Dig. (g=>52.] 

In Admiralty. Suit by Furness, Withy & Co., Limited, a corporation, 
against Louis Muller & Co., a corporation. Decree for libelant. 

Whitelock, Deming & Kemp and John B. Deming, ail of Baltimore, 
Md., for libelant. 

Venable, Baetjer & Howard and Charles McHenry Howard, ail of 
Baltimore, Md., for respondent. 

ROSE, District Judge. The libelant, Furness, Withy & Co., Lim- 
ited, is a British corporation. It seeks damages for the breàch of a 
contract to furnish a cargo to one of its ships and to pay the agreed 
freight thereon. It will be called the owner. The respondent, Louis 
Muller & Co., is also a body corporate, organized under the laws of this 
State. It will be called the charterer. 

The charter was made in May, 1914. By it the owner undertook to 
put at charterer's command at Baltimore, some time between the 5th 
and 25th of AugUst, 1914, a steamer to carry 32,500 quarters of grain 
to that one of the six ports, Avonmouth, London, Antwerp, Rotter- 
dam, Havre, or Dunkirk, which the charterer should name at the time 
of the signing of the bills of lading. If it designated either Havre 
or Dunkirk, it was to pay extra freight at the rate of 4i/^d. a quarter. 
On the 7th of August the owner tendered the steamship Kelbergan to 
the charterer. Its lay days began at 7 a. m. on the 8th ahd ended on 

^::3Fn' "*her cases see same topic & KBY-NUMBBR Ir ail Key-Numbered Dlge^ts & lodexe» 
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the 14th, on which last-natned day the charterer told the master that 
it would not furnish the cargo. It is admitted that the owner did every- 
thing it was called upon to do. 

The défense is that the outbreak of the European war made per- 
formance impossible, or at ail events so changed the conditions exist- 
ing at the time the charter was made as to justify either party in treat- 
ing it as at an end. What made performance impossible? There 
was plenty of grain in Baltimore. It was wanted on the other side. 
"The ship was ready to take it. The trouble was twofold. The char- 
terer did not wish to ship without insuring the cargo against war risks. 
During the first two weeks of August, 1914, such insurance was hard 
to get, and could be obtained, if at ail, only at rates which seemed 
then unreasonable, and which later events hâve demonstrated to hâve 
been so. 

The other considération which gave the charterer pause was it could 
not get pay for its grain in the way in which it and ail other American 
grain exporters had been wont to get it. When the grain was stowed 
on the vessel and the bills of lading for it signed, it was the custom 
to attach them, with insurance policies and other necessary or con- 
venient shipping documents, to a draft upon the European consignées, 
and to sell Âe drafts to bankers in this countfy. The war closed the 
market for such paper. The European buyers were not, at short ho^ 
tice, able to arrange to make payment on this side. The charterer and 
other persons in like Une of business did. not want; to ship their grain 
and take the chance of having it paid for when it reached the other side, 
and many, if not most, of them had not the capital to do so, even if 
they had the disposition. 

Nevertheless some grain was shipped from Baltimore to Antwerp in 
the first two weeks of August, and from and af ter August 15th such 
shipments were many and large. None of the ports to which the char- 
terer had the right to send the grain were blockaded. The traffic was 
as légal in August as it had been in May. It is true that the charterer, 
by no fault of its own, found in its way many difficulties which had not 
been foreseen when the charter was made. Thèse difficulties do not 
appear, however, to hâve been of a character which would excuse per- 
formance. Carnegie Steel Company v. United States, 240 U. S. 156, 
36 Sup. Ct. 342, 60 L. Ed. — . 

How much was the owner damaged? It lost the différence between 
the f reight it would hâve received and what it would hâve had to pay 
out to earn it, less any other net earnings the ship actually made in 
the time which would otherwise hâve been occupied in discharging her 
charter obligations. In dollars and cents much dépends on the port to 
which the charterer would hâve sent the ship. The charterer says that 
the owner's recovery cannot exceed the net profit the latter would hâve 
made had it been required to discharge at the port most costly to it- 
self . The owner's view is that the damages should be calculated upon 
the assumption that the cargo would hâve been sent to the port which 
the court shall find the charterer would hâve chosen had it selected 
any. It is unnecessary to décide which is right. The charterer says, 
if it had been able to make arrangements to ship at ail, it would hâve 
sent the ship to Havre. I believe it. That is the port which would 
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have been most expensive to the shipowner. It is true that the freight 
to Havre would have been greater than to any of the ports in England 
or the Low Countries named in the charter. Nevertheless the port 
charges and cost of unloading would also have been heavier, and, more 
important than ail, the length of time during which the ship would 
have. been detained v^^ould have been much greater. To unload at 
Havre, even in ordinary times, is a much slower process than at Rot- 
terdam. In the conditions which prevailed there in early September of 
1914— that is, just before, during, and immediately after the battle of 
the Marne — the delays would have been far more serious than under 
other circumstances. I am satisfied that, if the ship had taken the 
cargo to Havre, at least 41 days would have elapsed between the be- 
ginning of the lay days at Baltimore and the earliest date on Vk'hich 
it could have entered upon another venture. Every day of this time in 
a sensé counts double. It not only increases the cost to the ship of 
performing the original contract, but swells the portion of; her net 
earnings under a new charter, which must be applied to a réduction of 
the first charterer's liability. 

When the latter finally announced its refusai to perform, the owner 
sought a new charter, and three days later obtained one to carry coal 
from Norfolk to Rio. On the llth of September, when the ship was 
within 500 miles of the latter port, it was stopped by the British cruiser 
Bristol. Its captain and crew were taken off and sent to Rio. The 
ship itself was put in charge pf a prize master, and it was not until 45 
days later, on October 26th, that it was again delivered to its own cap- 
tain at the Brazilian capital. This prolongation of the voyage greatly 
reduced its average daily earnings, which nevertheless still remain sub- 
stantial. The account between the owner and the charterer may be 
summarized as follows : 

Freight, if the full cargo of grain had been sent to Havre $20,201.62 

Cost of earning it : 13,632.24 

Net earnings, If charter voyage liad been made $ 6,569.38 

From which deduct the daily net earnings under the suhstituted char- 
ter, for the time during wliieh the ship was earning nioney there- 
under, but would, if the charterer had furnislied the cargo, been 
engaged in earning tlie charter freiglit 5,666.71 

Leaving net loss to owner $ 002.6T 

For the last-named sum the owner must have a decree. 
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FURNESS, WITHY & CO., Limited, v. FAHEY et al. 
(District Court, D. Maryland. March 29, 1916.) 

In Admiralty. Suit by Furness, Withy & Co., Limited, a corporation, 
against John T. Fahey, J. Frank Reilly, and Edgar F. Richards, co- 
partners trading as John T. Fahey & Co. Decree for libelant. 

Whitelock, Deming & Kemp and John B. Deming, ail of Baltimore, 
Md., for libelant. 

Venable, Baetjer & Howard and Charles McHenry Howard, ail of 
Baltimore, Md., for respondent. 

ROSE, District Judge. Hère, as in the case of Furness, Withy & 
Co., Limited, v. Louis Muller & Co., 232 Fed. 186, the shipowner 
seeks damages for the failure of charterer to furnish a cargo and pay 
frëight. The same défense, in that case held insuiîfîcient, is, along with 
another, hère relied upon. It has even less support in the facts. In 
the instant case the lay days did not expire until August 26th. Within» 
the 11 days next preceding that date, three grain ships sailed from 
Baltimore to French ports. The charterer now before the court says, 
even so, the owner carinot recover because of its own refusai to carry 
out its contract. 

When, on the 19th of August, the ship reported itself ready to re- 
ceive cargo, it added that such tender was without préjudice to its 
right to demand extra compensation to cover war risk Insurance, etc. 
Apparently this was nothing more than a notice that if, under the con- 
ditions existing, the charter gave the right to such higher pay, the 
owner did not waive it. It is, however, unnecessary so to décide. The 
next day the condition was withdrawn altogether. It is true that a 
member of the charterer's firm, in immédiate charge of this transac- 
tion, dénies that he ever heard of its withdrawal. After hearing him 
and the other witnesses I am satisfied that he is mistaken. It is certain 
that the charterers, for days after the notice and its withdrawal, acted 
as if the ship was at their command, if they wanted it. The conten- 
tion that the owner had previously ended the charter was clearly an 
afterthought. 

The charterers hère had the same choice of ports as existed in the 
other cases. Hère, as there, the charterers say they would hâve se- 
lected Havre. There is nothing to show that they would not. The 
damages will be calculated upon the assumption that they would. So 
figuring, and giving the charterers crédit to the expiration of the period 
the ship would otherwise hâve been engaged in performing its original 
charter for its daily earnings under a time charter effective from Sep- 
tember 8th, it appears that the owner is entitled to a decree for $5,- 
592.57. 
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CLARK V. GRIMES. 
(District Court, D. Maryland. April 15, 1916.) 

ClIATTEL MoRTGAGEa <S=18— VALiniTY — AlTEB-ACQUIRED PkOPERTT. 

T^nder the laws of Maryland, a chattel mortgage on a stock of goods, 
which covered, not only the stock then ovvned, but tliat wlilcli was sub- 
sequently purcbased, is not valîd as to the property acquired after its 
exécution to replace that sold by the mortgagor, the proceeds of wliich 
lie, with permission of the mortgagee, applled to his own use, though the 
mortgage required him to account therefor, even where the mortgagee 
took ix)ssesslon before the levy of ah exécution thereon, and therefore 
such mortgage does not entltle the mortgagee to seize and sell the after- 
acquired property, after the insolvency of the mortgagor, and wlthin four 
months of the flling of a pétition In bankniptcy against him. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 61- 
66; Dec. Dig. <S=3l8.] 

In Bankruptcy. On demurrer of James Clark, as trustée in bank- 
ruptcy, to the plea of J. Hamilton Grimes to the trustee's pétition to 
recover the amount of a préférence. Demurrer sustained. 

Edward M. Hammond and Charles C. Wallace, both of Baltimore, 
Md., for plaintifï. 

Richard S. Culbreth, of Baltimore, Md., for défendant. 

ROSE, District Judge. The plaintiff, who is trustée in bankruptcy, 
seeks to recover $1,040.22, the amount of a préférence which he says 
défendant obtained. From defendant's plea it appears that in Novem* 
ber, 1911, the bankrupt wanted to purchase a stock in trade. The de- 
fendant lent him $1,300 to be used in paying for one. This sum was 
to be repaid in one year, with' légal interest. Its repayment was se- 
cured by a mortgage on the stock purchased, and also on the "stock 
in trade, trade fixtures, and persônal efïects which shall of may at any 
time or times hereafter," during the continuance of the mortgage, "be 
brought into the said store or warehouse or other buildings connected 
therewith or attached thereto in any way, or be appropriated to the 
use of said business, either in addition to or substitution of the stock 
in trade, trade fixtures, and efïects now being therein or belonging 
thereto." 

By the mortgage, power was given to the mortgagee, upon default, 
to enter upon the bankrupt's premises, and to take and carry away the 
mortgaged property, and to sell the same at public auction. It was 
especially stipulated that the right se to seize and sell was to include 
"any and ail goods that may hâve been brought into said store or ap- 
propriated to the use of said business, either in addition to or substitu- 
tion for the said stock in trade, trade fixtures, and efïects now being 
therein or belonging thereto, and therein or thereabout at the time of 
the seizure." Until default the bankrupt was to remain in possession, 
and was to be allowed, as agent for the défendant, to sell in the usual 
and regular course of business, at retail, such articles in the said store 
or buildings as customers might désire to buy, the bankrupt render- 
ing to the défendant monthly accounts of the articles sold and the 
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prîces thereof, and paying to him, whenever required, ail moneys re- 
ceived by him from such sales, to be applied to the payment of the 
indebtedness under the mortgage. 

The mortgage was not paid at maturity, but up until the 17th of 
November, 1913, interest was. The monthly accounts provided for 
were never rendered nor dananded, nor were the proceeds of any 
sales ever turned over by the bankrupt to défendant. At the time the 
mortgage was made the bankrupt was solvent, but before the llth 
day of September, 1914, the défendant had reason to believe that he 
had become insolvént. Practically ail of the stock in the store at the 
time the mortgage was executed had been sold and replaced by other 
goods, and the new was so mingled with the old that it was impossible 
to separate or distinguish them. On the date last mentioned, de- 
fendant, acting, as he claimed, under the terms of the mortgage, took 
possession of everything in the store. He subsequently sold it and 
realized the amount of money which the plaintiff daims. On the 17th 
of September, 1914, the mortgagor was adjudicated an involuntary 
bankrupt. 

To defendant's plea the plaintiff demurred. The légal question thus 
raised is whether, under the law of Maryland, a judgment créditer of 
the bankrupt could, on the 17th of September, bave levied on the 
stock in trade then in the hands of the défendant, and maintained such 
levy as against defendant's claim under the mortgage. There is no 
question that in this state such a levy, made at any time before the 
mortgagee took possession, would hâve been good. Hamilton v. 
Rogers, 8 Md. 301 ; Crocker v. Hopps, 78 Md. 260, 28 Atl. 99. Nor 
is defendant's case in any wise helped by the déclaration in the mort- 
gage that the mortgagor should act as the agent of the mortgagee. He 
never did so. The actual intent of the parties is shown by their uni- 
form practice. The mortgagor sold the goods for bis own benefit and 
lived out of the proceeds. 

While défendant admits that when he took possession of the goods 
he knew the bankrupt was insolvént, he says he was then exercising 
the right acquired when the bankrupt was solvent. He relies upon 
Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 
577, and the cases which bave folio wed it. That case holds that the 
extent, if at ail, to which such a mortgage is valid, is a local question, 
upon which the décisions of the state courts will be followed. In 
Vermont such a mortgage is good. The title of the mortgagee, who 
under it takes possession of after-acquired property, relates back to 
the date of his mortgage, and is good even as against an assignée in 
insolvency. Such is not the Maryland doctrine. The two states are 
one in holding that a judgment créditer who levies upon such property 
before the mortgagee takes possession of it acquires a right superior 
to his. They differ as to the effect of the filing of a pétition in in- 
solvency before the mortgagee takes possession. Under such circum- 
stances, in Vermont the mortgagee's title is better, in Maryland the 
trustee's. 

The Court of Appeals of Maryland does not appear ever to hâve 
had occasion to décide what are the relative rights of the mortgagee 
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and a judgment créditer when the former takes possession of the prop- 
erty shortly before the latter levies upon it. It has said that such a 
mortgage is as to after-acquired property void, and has decided that 
it is ineffectuai at law to create a lien. First National Bank v. Lindens- 
truth, 79 Md. 137, 28 Atl. 807, 47 Am. St. Rep. 366. In Vermont, the 
mortgage créâtes a lien, which may, it is true, be defeated by an ex- 
écution levied before the mortgagee takes possession, but which, under 
other circumstances, is good. In Maryland, the mortgage is powerless 
to create a lien upon after-acquired property. P'urthermore, in the 
latter state a mortgage in which the mortgagor reserves the right to 
sell for his own benefit the property mortgaged is void, as tending to 
delay, hinder, or defraud creditors. Edelhoff v. Horner-Miller Man- 
ufacturing Company, 86 Md. 595, 39 Atl. 314. There is no such a 
covenant in the mortgage before the court, but for years the parties 
acted as if there had been. What they did is at least as important as 
what they said. 

The plea says some things which apj^ear to be conclusions of law, 
rather than allégations of fact. If it shall turn out at the trial that the 
facts in évidence sustain some of theni, the défendant may obtain the 
benefit by proper prayers for instructions to the jury. 

The demurrer to his plea should be sustained. He will not be pre- 
cluded from ofïering at the trial any prayers to which, upon the facts 
then shown, he may think himself entitled. 



UNITED STATES v. SCOTT et al. (two cas(>s). S.\ME v. JACOBS et al. (four 
cases). SAME v. HANTON. 

(District Court, D. Eliode Islaiid. Apiil 26, 1916.) 

Nos. 122, 130, 132-134, 136, 138. 

t. CrinriNAL Law <3=32S0(2) — I'lea in Abatemiist— Qualification of Grand 

JUROTiS. 

A plea In abateinent to an itullctnient, on the sround that a grand juror 
was disquallfled under Gen. I^aws R. I. 1009, e. 279, § 1 , providing that ail 
persoiis over 25 .vears of ase. quallfled to vote in tlie élection of tlie eit.v 
eounc'il or upon any proposition to impose a tax for the expenditure oï 
money in any town or city, sliall be liable to serve as .liirors, and aniend- 
ed Coust. R. I. art. 2, § 2, providing that no ])erson shall vote lu tlie élec- 
tion of the city council or upon any proposition to impo.se a tax for the 
expenditure of money in any town or city unless lie shall withln the year 
iiext preeedlnî? hâve juiid a tax assessed uiion liis propert.v ttierein valned 
at least at !fl.34, whlcli aileged that the juror had not vvithin the year next 
precedlng the time he was snnimoned for service paid a tax, was insuffl- 
clent, as not showing whether the calendar year or the 12 nioiiths pre- 
ceding suninioning was meant. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 647, C48; 
Dec. Dig. <g=280(2).] 

2. Cbtminal Law <@=>280(1) — Plea in Abatement— Construction Against 
Pij;adeb. 

An etiulvocal expression used in the plea in abatement to an indictment 
Is to be talven against the plender. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. §§ 645, 646; 
Dec. Dig. <$=:j280(1).] 

®=>For other cases see aame topic & KEY-NUMBËÎR lu ail Key-Numbered Digests & Indexes 
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' Seven separate indictments against William B. Scott, Forrest R. 
Jacobs, and Thomas R. Hanton. On demurrers by the United States 
to pleas in abatement in each case. Demurrers sustained. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. , _ 

Waterman & Greenlaw, of Providence, R. I., and Max Levy, of 
Newport, R. L, for défendants. 

BROWN, District Judge. [1] The United States, in each of the 
above-entitled cases, demurs to a plea in abatement alleging the dis- 
qualification of a grand juror. 

Chapter 279, section 1, General Lavvs of Rhode Island, provides for 

the qualification of jurors, as follows: 

"Ail persons over twenty-five years o£ âge who are qualified to vote in the 
élection of the city couiicil of any city or upon any proposition to impose a tax 
for the expendlture of money in any to\vn or city, shall be liable to serve as 
jurors, except as is hereinafter provided." 

To détermine what persons are so qualified it is necessary to refei 
to sections 1 and 2 of the amended Constitution of Rhode Island (Gen- 
eral Laws of Rhode Island 1909, p. 46). 

Section 2 of article 2 contains the following: 

" * * * l'rovided, that no person shall at any time be allowed to vote in 
the elec-tlon of the city coiineil of any city, or upon any pi'oijosition to impose 
a tax for the expenditure of money in any town or city, unless he shall witli- 
in the year next preceding liave paid a tax assessed upon his proporty therein, 
valued at least at one hundred and thirty-four dollars." 

In attempting to négative the qualification of the grand juror to 
vote through payment of a tax, each of the pleas uses the following 
language : 

"Nor had he. within the year next preceding the time he was so siunmoned 
foi- service as a grand juror In the District Court of the United States for the 
District of Rhode Island, paid a tax," etc. 

As was pointed out in United States v. Gradwell (D. C.) 227 Fed. 
243, 246, the expression 'Vithin the year next preceding," used in 
the provision of the Constitution, gave rise to much controversy as to 
whether the payment of the tax was required to be within the preced- 
ing calendar year or within the 12 months immediately preceding 
the time of voting. In a statute relating to taxation it is essential to dis- 
tinguish clearly between a calendar year and a year, meaning merely 12 
months or a term of 365 or 366 days prior to a given date. Such dis- 
tinction is made, for example, in the United States statute providing for 
an income tax, which uses the term "the preceding calendar year" to in- 
dicate the income period for which the tax is to be assessed. 

In Re Providence Voters, 13 R. I. 7i7 , the Suprême Court of 
Rhode Island said upon the question whether the period meant was the 
calendar year or the 12 months period : 

"There is in faet, if we consider merely the letter of the Constitution, no 
décisive reason for preferring either construction to the other." 

[2] If the expression used in a plea in abatement is equivocal it is 
to be taken against the pleader. The opinion in Re Providence Vot- 
232 F.— 13 
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ers shows that the language was of such uncertainty as to give rise to 
différent interprétations in respect to matters of great practical im- 
portance. 

This point was decided in United States v. Gradwell (D. C.) 227 
Fed. 243, 246. Counsel urge that whàt was said upon this point in that 
opinion was obiter dictum. Although the plea was held bad on an- 
other ground, the opinion also decided the point now in question, say- 
ing: 

"It follows that the pleas are bad for uncertalnty In this partlcular." 

The f ollpwing clause : 

"Irrespeetive of the question what day the plea refers to as the end of 'the 
year next preeeding' " 

— does not modify or relate to the express finding on the point, but 
referred to and waived considération of another distinct contention; 
i. e., that the plea was bad, in that it was uncertain whether it referred 
to the date of impaneling the jury, the date of actual service as a ju- 
ror, or the date of the return of the indictment. 

Following the décision in United States v. Gradwell, I am of the 
opinion that the demurrer of the United States to each plea in abate- 
ment must be sustained. 

Demurrers sustained. 



In re GOLDBERG & SAGMAN. 

Ex parte TËITELBAUM. 

(District Court, S. D. New York. April 27, 1916.) 

1. Bankbuptcy i©=293(1) — Title of Trustée — ^Pbooeedinqs. 

A court of bankruptey ean entertain a pétition by a judgment créditer 
of the corporation of which the bankrupt was an otiieer, and which turn- 
ed its assets over to the bankrupt, to hâve those assets applled to the pay- 
rnent of tlie judgment, under the ordinary power of any court which has 
jurisdictlon of a fund for distribution to draw to itself the disposition 
of ail questions arislng in its distribution ; the détermination of whether 
such proceedlng shall be by plenary suit In that court, or by pétition in 
the bankruptey proceedlngs, l>eing one merely of convenience. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dlg. § 411 ; Dec. 
Dig. ®=>293(1).] 

2. Bankbuptcy i@=3288(1)— Title of Trustée — "Summakt Pboceedings." 

Such proceedlngs are not strlctly "summary proceedlngs," which term 
is teehnically applicable only to proôeedlngs to reduce to the possession 
of the court property held by others. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 447; Dec 
Dlg. ©=288(l). 

For other définitions, see Words and Phrases, First and Second Séries, 
Summary Proceedlng.] 

3. Bankbupt:cy <®=3302(1) — Title of Trustée-— Pboceedinqs — Pétition. 

A pétition by a judgment creditor of a corporation in bankruptey pro- 
ceedlngs agalnst an ofRcer of that corporation, to bave applled to the 
payment of the judgment assets which the corporation turned over to 

®=3For other l'.asès Bee same topic & KEY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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the bankrupt, which did not allège tbat the exécution against the corpo- 
ration was retumed nuUa bona, is insuffleient. 

[Ed. Note.— For otber cases, see Bankruptcy, Cent. Dig. { 456; Dec. 
Dig. <s=>302(l).] 

In Bankruptcy. In the matter of Goldberg & Sagman^ bankrupts. 
Pétition by Samuel Teitelbaum to review an ordef of the référée dis- 
missing a pétition to apply assets in the hands of the trustée to the 
payment of petitioner's jiidgment. Referee's order reversed, and 
cause remanded. 

This Is a pétition to review an order of a référée in bankruptcy dismlsSing 
the pétition of tlie petitioner below. The pétition dismissed alleged that the 
petitioner's firm was the hojder of ootea executed by the Superior Jewelry 
Company, Incorporated, whlch fell due after the bankruptcy, and upon whleh 
the flrm sued the maker. Judgment was takèn upon one note, and exécution 
Issued against the Superior Jewelry Company, Incorporated, which had not 
been retumed at the tlme the pétition was isSUed. The bankrupt, Saginan, 
before the bankruptcy, had been anofflcer.of the Superior Jewelry Company, 
Incorporated, and on August, 1914, topk over ail its assets, whlch consisted 
of various pièces of jewelry and diainonds, without considération; thebank- 
ruptis assuming the Uabilltîes of the cori>brati6n. Tlie assets are now'in the 
possession of the trustée, and the petitioner demanda that they be appUed In 
payment of his judgment against the Sui)erior Jewelry Company, Incorporated. 
On objection by the trustée, the référée held that the case must be proseçuted 
by "plenary suit," and that he had no "siumnary jurisdiction" to consider 
the claîm of the petitioner. On this accouht he dismissed the pétition. 

David Haar, of New York City, for petitioner. 

Blumberg & Immergluck, of New York City, for respondent. 

LEARNED HAND, District jùdge (after stàting the facts as above). 
[1] Any court, whether or not it be oiie of bankruptcy,' having ac- 
quired jurisdiction of a fund for distribution, will prevent suits else- 
where, and draw to itself the décision of ail questions arising in its 
disposition. Indeed, it cannot discharge its ôwn duties otherwise; for 
it must know how mucli it has, tO distribute. The method of deter- 
mining the claims rests ordinarily in its discrétion, though our Circuit 
Court of Appeals has held that, when a bankruptcy court. enjoins a 
third party's suit elsewhere, it should secure him a jUry trial, if he 
would hâve had such, had he been allowed to pursue his remédies. In 
re Russéll, 101 Fed. 248, 41 C. C. A. 323. When the petitioner has 
no such rights, and especially when he cornes in voîuntarily and files a 
pétition in the bankruptcy court, his claim should be entertained; 
there can ordinarily be no çonvenience in having a "plenary suit," as 
is suggested hère. 

[2] The jurisdiction of this court is unquestionable ; and it is con- 
fusing to regard the proceedings hère as "summary" — a phrase more 
technically applicable to proceedings to reduce to the possession of this 
court property held by othérs. This is a proceeding strictly analogous 
to ancillary dépendent bills in equity, arising where the court has se- 
questered corporate assets for distribution. Such bills do not, for 
example, rest upon an independent diversity of citizenship ; they rest 
upon the custody of the fund. That is the case hère ; çonvenience, and 
that alone, détermines whether they shall proceed by pétition entitled 
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in' tfi'e' bànkrûptcy suit, ' ûr' by. ''pleriâry suit" under the Hand of the 
court. , Jn suçh a case as this there is no convenience in. a "plenary 
suit."' fherëfore thé case will proceed on this pétition. 

[3] The frame of the pétition is somewhat ambiguous, and in any 
aspeot'it is had as it lies ; byt'it mày be made good by amendment. Its 
vice rests in the fact that there is no alliegation that the exécution has 
been returned nulla bona, :afld 'ivithout.that a judgment créditer of the 
Superior ; Je^elry Company^ Incorporated, would hâve no power to 
assert its rights. If, however, the exécution is returned, perhaps the 
biH.wiU lie as a judgment, creditors'bill alleging that there are assets 
of the corporation which are nejt subject to exécution, but which ought 
nevertheless to bé applied to the judgment of the petitioner; or it 
rriay be that it will lie as a bill to set asîde a fràudulent conveyance, 
upon'the,; theory that there was an actual conveyance by the Superior 
Jfiwelry Gonapany, Incorporated, without adéquate considération. Ail 
thèse màtters, however,; • rest 'iwhollywithin the powers of the référée 
vv'hëtihe passes on the 'case; I mêantô express nô intimation as to 
whether thé petitioner caîri, evefitu^lly, succeed. The pétition is, with- 
in the compétence of the référée, to be disposed of on the merits, pre- 
cisely as though it were an original MU in equity before a court of 
compétent ' j urisdiction. '■■'' . , ' !' 

The order is reversed, and, the cause iremanded for further proceed- 
ings in accordance with this opinion. 



UNITED ST4TBS v. ATCHISON, T. & S. F. RY. CO. , 
(District Court, D. New aiexlco. February 21, 1916.) 
No. 349. 

MA8TER AND SERVANT ©=»13t-STATUT0BY REGULATION— HOPRS OP SERVICE— 
NOON HOUR. 

Under the Hoiirs o£ Service Act''(Act March 4, 1907, c. 2939, 34 Stat. 
■ ' 1415 [Gomp. St. 1913, §§ 8077-8680]), the perioB of one hour at noon, given 

by a rallroad company to its telegraph operator, during which he was re- 
; quired to leave the office and was n^t aùliject to call, except for emergen- 

eles; is not tçi be coijnted as part of the time he is engaged. 

[Ed. Note. — For other casçs, see llaster and Servant, Cent, Vig. § 14; 
Dec. Dig. <®=>13.] ,_ 

At Law. Action by the United States against the Atchison, Topeka 
& Santa Fé Raiïway Company to recovër penalties under the Hours 
of Service Act. On stipulation as to the facts, judgment ordered for 
tîi'è' défendant. 

Summers Burkhart, Ù. S. Atty., of'Albuquerque, N. M. 
. W'.C. Reid, of Roswell, N., M., for défendant. 

POLLOCK, District Judge. Action brought by the government 
to recoter penalties imposed under what is commonly known as the 
Hours of Service Act. The petitidti contains eight grounds. The 

®=i5For other cases see same toplc & KËY-NUMBER ïn ail Key-Numbered Dlgests & Iniîexes 
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parties have stipulated the facts. Hence there remains for détermina- 
tion only the law of the case. 

The first count charges a violation of the act by défendant in per- 
mitting its telegraph operator, H. H. Edwards, to remain on duty 
from 8 a. m. to 6 p. m. at the station of Las Cruces, this state, on 
April 1, 1915, or a period of one hour in excess of that provided by tlie 
statute. The stipulation, admitting formai and jurisdictional facts 
relating to said count, reads: 

"That défendant, diuing tlie 24-liour period, beginnlng at the Jiour of 8 
o'clock a. m. on April 1. 1015, at its offiee and station at Las Cruces, iu the 
State of New Mexico, within the juri.sdictioii of this court, required and per- 
juitted its certain telegraph operator and employé, to wlt, H. H. Edwards, to 
be and reuiain on duty in sald 24-hour period as foUows : From the hour of 
8 o'clock a. m., on said date, to the hour of 12 o'clock noon, ou said date, and 
from the hour of 1 o'clock p. ,ni. to the hour of 6 o'clock p. ni., on said date, 
.said employé was required to use said telegraph or téléphone for the purposes 
inentioned in paragraph 3 hereof. That durin? the one-hour period from 12 
o'clock noon, on said date, to the hour of 1 o'clock p. m., on said date, said 
telegraph operator and employé was permltted and raïuired to and did leave 
said ottice and station. That during said ope-hour period said operator and 
employé was not subject to call by défendant couipany, except In case of emer- 
gency. That said tlme was absolutely his ovvn. to do with as he saw fit, and 
that ail or a part of said one-hour period was spent by said operator and em- 
ployé in eating one of his regular meals." 

It is thus seen the question presCnted is this : Did the break of one 
hour, from 12 m. to 1 p. m., at which time the employé of défendant 
was ofif duty and not subject to call, unless in case of an emergency, 
relieve défendant from liability for the penalty imposed by the act? 
The government contends to the contrary, and, in support of its po- 
sition, relies upon United States v. Chicago & N. W. Ry. Co. (D. C.) 
219 Fed. 342; United States v. Northern Pac. R. Co. (D. C.) 213 Fed. 

539; Id. (in the appellate court) 220 Fed. 108, C. C. A. . On 

the other hand, défendant contends it is not liable under the stipulated 
facts, and relies upon United States v, Atchison, Topeka & S. F. 
Ry. Co., 220 U. S. ZT , 31 Sup. Ct. 362, 55 L. Ed. 361, aiifirming 177 
Fed. 114, 100 ce. A. 534. 

From a reading of the above-cited cases it appears, in those relied 
upon by the plaintifï, the release of the employé from duty was but 
temporary, he ail the while remained subject to recall; whereas, in 
the case relied upon by défendant, the release from duty was absolute, 
except in case an emergency arose. Under the stipulated facts, al- 
though the station of Las Cruces was one continuously operated day 
and night, yet, as the operator was not by the company permitted to 
remain on duty more than 9 hours out of the 24, constituting a day, I 
am of the opinion that the principle involved and determined in the 
case of United States v. Atchison, T. & S. F. Ry. Co., supra, is not 
only determinable of the case at bar, but, having in mind the pur- 
pose of Congress in the enactment of the law, that purpose is better 
subserved by permitting an operator to work 9 hours out of 10, with 
1 hour absolutely his own, except in cases of emergency, that he may 
take his meals, relax, and hâve récréation, than would be the case 
where he is permitted to work 9 continuons consécutive hours. 
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It follows, as the question presented as to each of the counts in the 
pétition under the agreed facts is the same, judgment must go on 
each of the counts for défendant company. It is so ordered. 



FRANCO-AMERICAN CHEMICAL 00. v. McKEE GLASS CO- 

(District Court, S. D. New York. April 10, 1916.) 

Corporations ®=»668(5) — Foreign Cokpoeations — Process — "Managing 
Agent." 

The agent of a foreign corporation, who had a New York office where 
he recelved orders, whlch he transmltted to the cori)oration, but who had 
no authorlty to close any contracts, wag not a "managing agent," within 
Code Clv. Proe. N. Y. § 432, on whom process eould be sen'ed. 

[Ed. Note.~For othér cases, see Corporations, Cent. Dlg. § 2611 ; Dec. 
Dig. ®=e68(.5). 

For other définitions, see Words and Phrases, First and Second Séries, 
Managing Agent.] 

At Law. Action by the Franco- American Chemical Company against 
the McKee Glass Company, which was removed to the fédéral court. 
On defendant's motion to set aside the service of the summons. Serv- 
ice of summons quashed. 

Motion to set aside the service of a summons in a removed case 
upon a Pennsylvania corporation, making glassware and sending it in 
part to sell in New York. The New York orders were procured by 
one Jones, who could close no contracts, but who had an office hère, 
the rent being paid by the défendant, and who advised customers when 
the goods arrived. The cause was sent to a master, on. whose report 
the cause came on for disposition. The facts appear more fully in 
his report. He reported against the jurisdiction. 

Sherman & Sterling, of New York City, for plaintiff. 
Saul Gordon, of New York City, for. défendant. 

LEARNED HAND, District Judge. I think that Jones was not a 
"managing agent" under the New York décisions. Some doubtful 
cases occur when the agent has the power to close contracts. Fontana 
V. Post Printing & Pub. Co., 87 App. Div. 234, 84 N. Y. Supp. 308, 
is such a case, and the court thought that even the power to close ad- 
vertising contracts was not enough ; to the same effect is Vitolo v. 
Bee Publishing Co., 66 App. Div. 582, 7Z N. Y. Supp. 273. Palmer 
V. Chicago Evening Post, 85 Hun, 403, 32 N. Y. Supp. 992, must be 
considered overruled by thèse cases. In Beck v. North Packing & Pro- 
vision Go., 159 App. Div. 418, 144 N. Y. Supp. 602, Snow had no 
power to: close contracts and the case was clearer, though there was a 
dissent. I can find no case holding that where the agent has no power 
to close a con tract he has that superior position which the New York 
Code of Civil Procédure, § 432, means by "managing agent," as con- 
strued by the language used in Taylor v. G. P. Ass'n, 136 N. Y. 343, 
32 N. E. 992, 32 Am. St. Rep. 749, and Coler v. Pittsburgh Bridge 

®=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Co., 146 N. Y. 281, 40 N. E. 779. In this aspect the question îs not 
tinlike the question which generally arises in a fédéral court, and which 
is whether the corporation is "doing business" within the state, and 
so subject to local process. Generally that question also tums upon 
whether it has an agent with power to close contracts locally (Irons 
V. S. L. & G. H. Rogers [C. C.] 166 Fed. 781) ; but the case at bar does 
not présent it, at least not until the service of process be made as re- 
quired by the Code. 

Jones had no power to do anything but receive and transmit or- 
ders, and notify customers. Calling him a "représentative" means 
nothing; his settlement of small matters he was willing to guar- 
antee personally shows the limits rather than the extent of his au- 
thority. The learned master was clearly right in finding that he was 
not a "managing agent," and his report will be confirmed, with costs. 

Report confirmed; service of process quashed. 



In re GRAND LODGE A. O. U. W. 
(District Court, N. D. Califoinia, First Division. March 29, 1916.) 

No. 9T8.5. 
Bankbxjptcy <g=>43 — Corporations Entitled to Benefits — "Insurance 

CoRPonATION." 

A corporation wliich merely colleets from such of its members as are 
willing to contrlbute funds which it thereafter distributes to the bene- 
flciarles of deceased members, wlilch was not an insurance company un- 
der the laws of the state where and whcn it was organized, and which 
belonged to a class of corporations well known at the time the Banlirupt- 
cy Act was passed as fraternal benefit as.sociatlons, is not an "Insurance 
corporation," within the provision of the Bankruptcy Act excepting sueh 
corporations from the beneflts thereof. 

[Ed. Note. — For other cases, see Banljruptcy, Cent. Dlg. § .38 ; Dec. Dig. 

For other définitions, see Words and Phrases, First and Second Séries, 
Insurance Company.] 

In Bankruptcy. In the matter of the Grand Lodge Ancient Order of 
United Workmen, bankrupt. On motion of Pauline Stanton to set 
aside the order of adjudication. Conclusion of the tnaster affirmed, 
and motion denied. 

L. P. Dunkley and G. F. Owens, both of San Francisco, Cal., for 
petitioners. 

R. G. Hunt, of San Francisco, Cal., for trustée. 
Snook & Church, of Oakland, Cal, for bankrupt. 

DOOLING, District Judge. The conclusion of the spécial master 
on the pétition of Pauline Stanton to set aside the order of adjudica- 
tion herein must be affîrmed. The bankrupt is not, in my opinion, an 
insurance corjwration within the meaning of the bankrupt law. As a 
matter of fact it did not insure. Its only obligation was to collect, 
from such of its members as were willing to contribute, funds with 

^=>For other cases see same toplc & KBY-NtJMBBR In ail Key-Niimbered Digests & Indexes 
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which, if and when coUected, it would pay certain arhounts to the 
beneficiaries -oi deceased members. There was no other obligation on 
the banknipt than that of a collecter. There was no obligation on the 
part of any of the members to pay unless they were willing to do so, 
and a failure on the part of a member to pay at a fixed date released 
him f rom any claim, légal or moral, for such payment. This is not 
insnrance. The laws of this state. hâve always recognized the différ- 
ence between this and insnrance, and specifically provided' at the time 
that the banknipt was incorporated that corporations of this character 
were nbt insnrance corporations. Besides, corporations of this char- 
acter had been in existence very many years at the time of the enact- 
ment of the bankrnpt law, and of the provision excepting insnrance cor- 
porations from its benefits, and were technically known as fraternal 
benevolent societies or associations, and not as insnrance corporations. 
If Congress intended to place them among the excepted corporations, 
there was a well-known name by which they could hâve been designat- 
ed. I do not think it was intended to embrace them in the term "in- 
snrance corporations." 

The conclusion of the master is affirmed, and the motion to set aside 
the order of adjudication is denied. 



In re SAN JOSE BAKIXG CO. 

(District Court, N. D. Callf'ornia, First Division. March 31, 1016.) 

No. 988T. 

Bankrui^tcy (@=i!:)2^Involuntaey Pkoceedixgs — Pétition — Witiidrawal of 
Pbtitioneks. 

The witiidrawal of any nuiuber of creditors who lu gocxl faitli filed a 
; pétition in bankrnptc.v agalust the delitor does not pre\-eiit tlie court from 
prfK'eedhi!,' wUli the adjudication so loai^' as one or more of tlie iietltlon- 
in,!,' creditors, though less than the numher required to tnstltute the pro- 
ce«iln},'s, desh-es it, shiee any other nile would permit the alleged hank- 
rui)t to barsaln wlth part of the creditors to Induce them to witlidraw 
and thereby defcat the proceedlngs. 

[Kd. Note. — For other cases, see Bankrnptcy, Cent. Dig. §§ 107, lOJi, 
133-136; Doc. Dlg. <S=:592.] 

In Bankrnptcy. In the matter of the San José Baking Company, 
alleged bankrnpt. On motion by one of the petitioning creditors that 
the respondent be adjudged a bankrnpt upon the pleadings and record. 
Motion granted. 

Lloyd S. Ackerman, of San Francisco, Cal, for Henry F. Allen. 
Goodfellow, E'.ells, Moore & Orrick, of San Francisco, Cal., for 
Sperry Flour Co., Hammond Milling Co., and Western Méat Co. 

DOOLING, District Judge. On Jannary 28, 1916, Henry F. Allen, 
Sam Martin, and Fred Welborn, three creditors of the San José Bak- 
ing Company, a corporation, fîled their pétition in this court praying 
fhat said corporation be adjudged a bankrupt. On February 11, 1916, 

S:=5For otiier cases see game toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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M. Getz & Co. and Fred B. Bain, Incorporated, two other creditors, 
filed their pétition in intervention and joined in the prayer of the 
original pétition. 

The alleged bankrupt has not appeared, but certain of its creditors 
hâve filed answers to the original pétition and the pétition in interven- 
tion, which do not deny the commission of the act of bankruptcy 
alleged. The answer to the original pétition relies upon the fact that 
Sam Martin and Fred Welborn, two of the original petitioners, had 
withdrawn from said pétition. The answer to the pétition in interven- 
tion relies upon the fact that the two petitioners therein had with- 
drawn therefrom. 

Menry F. Allen, one of the original petitioners, now moves the court 
that upon the pleadings and record the respondent company be ad- 
judged a bankrupt. The motion is based on the proposition that after 
a pétition has been properly filed, and the court has acquired jurisdic- 
tion, no withdrawal by any of the petitioning creditors can afifect the 
right of any of the other creditors to hâve the matter proceed to ad- 
judication. The motion must be granted. 

It is not within the power of a creditor who joins in good faith in a 
pétition to bave his debtor adjudged a bankrupt thereafter to withdraw 
from such pétition, and prevent the matter from proceeding, so long 
as any of the petitioning creditors insist that the matter do proceed. 
It is doubtful whether such petitioning creditor may withdraw in any 
event without leave of court so to do. Any other rule would leave the 
door open for the perpétration of fraud, and the surreptitious bargain- 
ing between the debtor and petitioning creditors in an effort to pro- 
cvu-e the withdrawal of a sufficient number of the latter to reduce the 
amount of claims or the number of creditors below the requirements 
of the statute. The court cannot inquire into the good faith of every 
attempted withdrawal, nor indeed is there any way to prove the secret 
bargainings between debtor and creditors, and the only way to pre- 
vent them is to hold such attempted withdrawals to be inefféctual so 
long as any of the petitioning creditors désire in good faith to pros- 
ecute their pétition to an adjudication. 

As the only défense to the pétition hère is the attempted withdrawal 
of some of the petitioners, the motion for adjudication will be granted. 
Counsel will prépare the order. 



GRANT V. NATIONAL BANK OF AUBURN. 

In re CAYUGA CONST. CO. 

(District Court, N. D.. New York. April 12, 1916.) 

1. Stipulations ©^ISCS) — Effect — Autiiobity of Court. 

Where, in an action by a trustée in bankruptcy to recover property on 
the ground tliat it was obtained by défendant as a préférence, tlie 
parties stipulated that the case should be tried out before a référée of 
their own sélection, and that, upon filing the report, judgment might 
be entered by the clerk in conformity therewitli, the c-ourt adding the pro- 
vision that judgment should not be entered until afte;- 10 days' notice of 

^::3For other cases seesame topic ^ KEY-Î;IUMBBR inall Key-Numbered Digests.& Indexes 
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the flling of the report and of the proposée! judgment, the court has no 
authorlty to revlew the flndings of fact by the référée, the stipulation 
of the parties not so providing, and hence must uphold the judgment 
warranted by the conclusions of law, If they be justifled by the flndings 
of fact. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dlg. | 52; Dec. 
Dlg. ®=9l8(8).] 

2. Refebence ®=39i)(4)— Stipulations — Powek of Thial Couet— Tbiai to 

Kefebee. 

Where, in an action to recover property on the ground that It was de- 
livered as a préférence, the parties, though there was no authorlty by stat- 
ute, stipulated for trial to a référée, the trial court cannot revlew the 
referee's flndings of fact, any more than an appellate court ean review 
flndings of fact in an action at law tried without a jury, where there Is 
no statutory authorlty for the waiver of a jury and réservation of ex- 
ceptions. 

[Ed. Note. — For other cases, see Référence, Cent. Dig. §§ 153, 154 ; 
Dec. Dig. ®=»99(4).] 

3. REFERENCE <g=399(4) RULES OF COTJBT EFFECT. 

A rule of court cannot confer jurisdiction on a District Court; there- 
fore the District Court cannot, in an action by a trustée in bankruptcy 
to recover property on the ground that It was dellvered as a préférence, 
review under rule of court the flndings of fact by the référée, where the 
parties stipulated for that mode of trial. 

[Ed. Note. — For other cases, see Référence, Cent. Dig. §g 153, 154; 
Dec. Dig. <S=>9!>(4).] 

i. Bankexjptcy <g=aie2 — "Peefeeencb" — What Constitutes. 

Under Bankr. Act July 1, 1808, c. 541, § 60a, 30 Stat. 562, as amended 
by Act Feb. 5, 1903, c. 48T, § 13, 32 Stat. 799 (Comp. St. 1913, § 9644), de- 
clarlng that a person shall be deenied to hâve given a préférence if, being 
insolvent, he has within four months before the flling of the pétition, or 
after the flling of the pétition and before adjudication, procured or suf- 
fered a judgment to be entered agalnst himself in favor of any person, and 
the effect of the enforcement of such judgment wlll enable one of his 
creditors to obtain a greater per cent, of lils debt than others, an in- 
solvent corporation, which confessed judgment in favor of a bank two 
months before flling of a pétition in bankruptcy agalnst it, under which 
the bank was enabled to secure payment of Its claim to the exclusion of 
other creditors of the same class, gave a "préférence" which may be 
avolded. 

[Ed. Note.~Por other cases, see Bankruptcy, Cent. Dig. §§ 278-281; 
Dec. Dig. ®=>162. 

For other définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

5. Bankbuptoy <S=3l66(4) — Préférence — Intent. 

Under Bankr. Act July 1, 1S98, c. 541, § 60b, 30 Stat. 562, as amended 
by Act June 25, 1910, c. 412, § 11, 36 Stat. 842 (Comp. St. 1913, § 9644), 
providing that if a bankrupt shall suffier judgment to be entered agalnst 
him in favor of any person, and if at the time of entry of judgment, it 
being within four months of the flling of the pétition in bankruptcy, or 
after the flling thereof and before adjudication, the bankrupt be insolvent, 
and the judgment then operate as a préférence, and the person receivlng 
it shall hâve reasonable cause to belleve that enforcement would effect a 
préférence, it shall be voidable by the trustée, the confession, within such 
tIme, of a judgment by an insolvent in favor of one of its creditors, 
whereby such creditor was enabled to obtain payment to the exclusion 
of other creditors, constitutes the recelpt of a préférence, regardless of 
any Intent on the part of the insolvent or the crêâltor, where the creditor 

€=3Far other cases see same topic & KEY-NUMBSR in ail Key-Numbered Digests & Indexes 



GRANT V. NATIONAL BANK OF AUBUEN 203 

bas reasonable cause to belleve that the enforcement of sueh judgment 
would efEect a préférence, though It had no actual knowledge to that 
efifect. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250, 251; 
Dec. Dlg. <S=>166(4).] 

6. Bankbdptcy ©=3304 — Préférence — Findings of Fact. 

In an action to recover property seized under judgment by confession, 
on the ground that sueh judgment eonstltuted a préférence within Bankr. 
Act, § èOb, as amended in 1910, a finding of fact that at the tlme the 
judgment vvas rendered the créditer, which had urged the bankrupt to 
pay it to the exclusion of other creditors, had reasonable cause to be- 
lleve that the enforcement of the judgment would have that effect, Is 
sufficient to show that the confession of the judgment worked a préfér- 
ence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 463; Dec. 
Dig. <S=j304.] 

7. Bankruptcy <Sx=>168 — Proceedings — Préférence. 

Where, through the médium of confession of a judgment, a creditor 
received a préférence, buying in the bankrupt's property on exécution 
sale, the créditer, on the préférence being set aside, Is, under the direct 
provisions of Bankr. Act, § 60b, as amended in 1910, liable for the value 
of the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 234 ; Dec. 
Dig. <®=168.] 

8. Bankruptcy ©=203 — Préférences — Pubchase on Execution Sale — Rb- 

COVEHY OF Property'. 

Bankr. Act, § 67c (Comp. St. 1910, § 98.jl), provides that any lien, ob- 
tained under a judgment by confession agalnst a person within four 
months before the flling of a pétition in bankruptcy by or agalnst sueh 
person, shall he dissolved by the adjudication of sueh person as a bank- 
rupt, if the lien was obtained while sueh person was insolvent, and its 
existence will work a préférence, or the parties to be beneflted had rea- 
sonable cause to believe sueh person was insolvent, or sueh lien was 
sought and perniitted in fraud of the provisions of the act, but that 
nothing shall destroy or impair the title obtained by sueh levy, judg- 
ment, or lien of a bona fide purchaser who shall have acquired the prop- 
erty without notice or reasonable cause for inquiry. Within two months 
of the flling of the pétition in bankruptcy agalnst it, an insolvent cor- 
poration confessed judgment in favor of a bank. The bank bought in its 
property at exécution sale, paylng much less than the value of the prop- 
erty, and satlsfying only two small judgments, which were prior liens; 
the debt due the bank being set offi against the purchase price. Helé 
that, as the transaction was a préférence, the bank could not claim the 
property as a bona fide purchaser without notice. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ©=5203.] 

9. Bankruptcy ©=178(1) — Préférences — '"Transfer" — What Constitutes. 

Bankr. Act, § 1 (25) (Comp. St. 1913, § 9585), déclares that a transfer 
shall include a sale and every other différent mode of disiwsing or part- 
ing with property. Section 67e provides that ail conveyances, transfers, 
assignments, or incumbrances made or given by a person adjudged a 
bankrupt within four months prior to the flling of the pétition, with In- 
tent to hinder, delay, or defraud hls creditors, shall be void as against 
sueh creditors. Helâ that, in sueh case, as the transaction was intended 
to give the bank a préférence over other creditors, it eonstltuted a void- 
able transfer. 

[Ed. Note.— -For other cases, see Bankruptcy, Cent. Dig. §§ 264-266, 
268-274; Dec. Dig. ©=5»178(1).] 

©=»For other cases see same topic £ KBY-NUMBER in ail Key-Numhered Digeste & Indexes 
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At Law. Action by J. Lewis Grant, as trustée in bankruptcy of the 
Cayuga Construction Company, against the National Bank of Auburn, 
tried by a référée on stipulation of parties. Application for an order 
vacating and setting aside report of référée, and for a nevv trial and 
an order directing judgment for défendant. Motion to set aside re- 
ports and findings, and for nevv trial, denied. 

See, also, 197 Fed. 581. 

This is an application to this court for an order vacating and setting 
aside the report of the référée herein, to whom this action was re- 
ferred on stipulation of the parties to hear, try, and détermine, and 
for a new trial and an order directing a judgment for the défendant. 
This court is asked to go behind the report and décision of the référée, 
and pass upon the correctness of rulings made on the trial, the suffi- 
ciency of the évidence to sustain the findings, and also the question 
whether or not the findings of fact are sufficient to sustain the conclu- 
sions of law and warrant the judgment for the plaintifï directed by 
the référée. 

G. Earle Treat, of Auburn, N. Y. (Hull Greenfield, of Auburn, N. 
Y., of counsel), for plaintifï. 

Chas. I. Avery, of Auburn, N. Y. (Frédéric E. Storke, of Auburn, 
N. Y., of counsel), for défendant. 

RAY, District Judge (after stating the facts as above). This action 
was brought to recover a préférence received of the Cayuga Construc- 
tion Company, and, being at issue, the parties voluntarily and without 
any suggestion from or direction of the court, entered into the follow- 
ing stipulation, ref erring the case to a référée selected by them, viz. : 

"In the District Court of the United States for tlie Nortliern District of 

New Yorlv. 

"J. Lewis Grant, as Trustée in Bankruptcy of Cayuga Construction Company, 
riaintiff, against The National Banlc of Auburn, Défendant. 
"It is hereby stipuluted that the above-entitled cause and the issues of law 
and of fact therein be referred to Walter E. Woodin, Esq., of Auburn, New 
York, counselor at law, as sole référée to hear, try, and détermine, and tliat 
upon liling lus report judgment may be entered by the clerk in oonformity 
therewith, without further notice. Either paity may enter an order to the 
foregoing effect without further notice. 

"Dated September 30, 1912. G. Earle Treat, 

"Attomey for Plaintiflf. 
"Chas. I. Avery, 

"Attorney for Défendant." 

Thereupon this court on such stipulation entered the following or- 
der: 

"At a stated term of the District Court of the United States for the 
Northern District of New Yorlv, lield in the eity of Auburn, New York, at 
tlie United States courthouse on the Ist day of October, 1&12. Présent : 
Hon. George W. Ray, Judge Tresiding. 

"In the District Court of the United States for the Northern District of 

New York. 

"J. Lewis Grant, as Trustée in Bankruptcy of Cayuga Construction Com- 
pany, Plalntiff, against The National Bank of Auburn, Défendant. 
"The above-entitled action, presenting an issue of fact, having been placed 
on the calendar of causes for the above terni, and the parties thereto having 
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by théir attorneys flled a stipulation eonsehtlng that the Issues thereln be 
refeiTed to Walter E. Woodin, Esq., counselor at law, of the clty of Auburn, 
New York, to hear, try, and détermine; Now, oh motion of Charles I. Avery, 
Ksq., it is hereby ordered that thîs cause and ail the Issues (>î law and fact 
thereln are hereby referred to Walter E. Woodin, Esq., of Auburn, New York, 
as référée, to hear, try, and détermine the same. Judgment shall not be en- 
tered untll after ten days' notice of the flling'of the report of tlie référée, and 
of the judgment proposed to be ehtérèd thereon. 

^'Geo. W. Ray, U. S. Judge." 

The last clause of this order teading as follows: 
"Judgment shall not be entered until after ten days' notice of the flUng of 
the report of the leferee, and of the judgment proposed to be entered thereon" 

— was added by the judge signing the order and was not authorized 
by the terms of the stipulation. It was donc by the court tosafeguard 
the rights of the parties and enable the one defeated to see that the 
judgment was in aecordance with the findings and directions of the 
référée. The case was then duly tried before the référée selected by 
the parties, and évidence taken, and thereupon such référée made his 
report, in which he finds : 

I. That May 19, 1911, a pétition in bankruptcy against the Cayuga Con- 
struction Company was flled; that June 6, 1911, adjudication foUowed ; 
that .luly 19, 1911, thé plaintiff hère; J. Lewis Grant, was duly appointed 
trustée In bankruptcy of the estate and property of sald bankrupt ; and 
that he duly quallfled and bas slnce acted as such. 

II. That April 13, 1911, less than two months prior tothé (illng of such pé- 
tition in bankrui>tcy, the said Cayuga Construction Company confessed à 
judgment in the Suprême Court of the state of New York in favor of the 
National Bank of Auburn, N. Y., this défendant, for the sum of $4,756.86 on 
certain notes held by said bank and made by sald Construction Company, 
and that on the 19th day of April, 1911, judgment was entered and docketed 
on said confession and pursuant thereto in Cayuga county clerk's office for 
the sum of $4,772.11, damages and costs, and that on the same day exécution 
thereon was duly Issued and delivered to the sheriff of said county, who 
levled, pursuant to direction of the défendant hère, the plaintifC in such judg- 
ment and exécution, upon ail the Personal property of said Cayuga Con- 
struction Company; 

III. That at the time last mentioned the sheriff had two other exécutions 
against sald Construction Company, issued on judgments for $58.39 in 
favor of Auburn IJght, Heat & Power Company, and $169.44 in favor of 
Wood Glass Company, both entered and docketed April 14, 1911, within the 
four months preeetllng the flling of the, pétition in bankruptcy, and by vlrtue 
of whleh the said judgment creditors had issued exécutions, and levièd upou 
and advertlsed for sale the property of said Construction Company. 

IV. That the défendant hère, the National Bank of Auburn, knew- of such 
last-mentloned judgments and of such levy; etc., when it docketed Its judg- 
ment and issued exécution. 

V. That on the 28th day of April, 1911, the sherifE of Cayuga county sold 
ail of the Personal property of sald Cayuga Construction Company, wlth the 
exception of some book accounts of no value, on such three exécutions, to 
the said National Bank of Auburn, for the sum of $3,500, which bank pald 
him that sum therefor, and May 11, 1911, returned sald smaller exécutions 
whoUy satisfled, and the exécution in favor of this défendant, sald bank, sat- 
isfled as to .$3,196.51 and unsatisfled as to the balance. The sheriff returned 
said sum of $3,196.51 to the bank to apply on. the exécution and judgment. 

VI. That such property so levled on, and sold and purchased by the de- 
fendant banli, was reasonably worth .$9,457.54. 

VII. That ail of such property was sold by the sheriff at the plant of the 
sald Cayuga Construction Company, and remained there untij ^old, and dls- 
posed of. The défendant, thè National Bank of AuBùril, àftei- such sale. 
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employed one Byrnes, and he, with the président and secretary of sald Con- 
struction Company, sold off and disposed of the lumber, working up some of 
it, and tslng the machlnery for that purpose. 

VIII. That at the tlme of the flllng of the pétition in bankruptcy, and at 
the time of the adjudication, and aiso at the time said judgment was con- 
fessed to the bank, and the levy^ and sale niade by the sald sheriff, ail the 
property, real and Personal, oft. sald Cayuga Construction Company, was 
worth and of the value of only $13,712.54, of which $4,255 was real estate, 
.Ç3,50O machinery, $5,731.79 unmanufactured lumber, and $225.75 interlor 
furnishings in process of manufacture. The real estate was subjeet to a 
mortgage of $3,000 and inteipest theréon for six inonths. The sald company 
was then owing, Inqluding, sald mortgage, $23,228.38; ail of such indebted- 
ness except that belng Unsecured. This Includes $476.42 due for labor and 
taxes. Aslde from such labor, taxes, and the mortgage, such claims were of 
the same class. At the tim^ such judgment was conf essed to the bank, and 
the levy and sale made, the sal<î Cayuga Construction Company was largely 
in.?olveiit. '"''.'. 

IX. This Cayuga Construction Company was organized February 29, 1908, 
with an issued and pald-up stock of $2,600, ail that was ever paid in, and 
the sald défendant bank was then or soon thereafter informed that ail of this 
stock had been acqulred by John T. West, ,lts président, George F. West, its 
secretary, Fred J. Wells, its treasurer, and Fred C. Almutt, a director ; each 
owning at that time seven shares. In 1909 the said Company purchased the 
real estate before mentloned for $5,800. This was ail the real estate it ever 
owned, except a vacant lot used as a lumber yard. The company's busi- 
ness was the manufacture of interlor woodwork for houses, etc. Soon after 
commencing business it commenced transacting its banking business with 
this défendant, the National Bank of Auburn, and up to February 11, 1909, had 
borrOwed of it $1;500 on notes Indorsed by sald officers of the company. TJn- 
der date of February 11^ 1909, the company made a statement to the bank, 
glving its total resources as $6,800, and October 10, 1910, it gave to the 
bank a statement of Its resources without new capital as $35,700, and its 
indebtedness as less thaïi $4,500. March 5, 1911, about flve months there- 
after, it stated to the bjink Its resources as $25,000, without change of capital, 
a falling off or loss of over $10,000 in resources, and its debts and liabillties 
as $10,800, an increase in indebtedness in about six months of some $6,300. 
Of this indebtedness the bank then held $4,550 In notes of the company in- 
dorsed by the two Wests and by Its attorney to the extent of $3,000. This 
attorney for the bank was the one with whom the offlcers of the bank con- 
sulted in arranging for said confession of judgment. Thèse statements were 
in writing and held by the bank. The statement of March 5, 1911, was in 
response to a suggestion from Mr. Keeler, eashler of the bank, to the prési- 
dent of such company, Mr. West, that' he, West, was becoming careless about 
his obligations, and Mr. West then informed Mr. Keeler that the company 
had been specnlating in lumber and was bwlng the officers of the company con- 
sidérable sums of nioney loafaed to the company and for wages, ail of which 
information was communlcated to the- président of the bank. 

That on or about March 5, 1911, thé time when this Information was ac- 
qulred, the défendant bank, through its said officers, began to negotiate with 
said company, through its président and its said attorney, for a confes- 
sion of judgment by the company to the banli "for the purpose of obtaining 
ah advantage over the other creditors Of sald company," and that "said 
bank had reasonable oaus© to belleve i when said confession was flnally ob- 
talned that the said Construction Company was insolvent, and that the en- 
forcement of sald judgment 'Would work à préférence in favor of sald bank 
(défendant hère) over the dthfer creditors of sald bankrupt (company) of 
the same class, aàd enable^ said bank- tO obtaln a greater percentage of Its 
said debt than other creditors of «ftld Company of the same class." 

The référée also finds: 

"That the enforceihentof ëâid judgment ajs aforesald' dld work the préfér- 
ence above mentloned,, ând'did.hindèr.delay,' ànd deprive the other creditors 
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of said bankrupt of thelr lawful shares In the property of said bankrupt, 
and hoth parties to said judgment intenéed to tring about said resuit» when 
said confession of judgment was made." 

The référée aiso finds a demand was made of the bank by the trus- 
tée for a return of the property and and its proceeds, etc. The con- 
clusions of law, somewhat mixed with findings of f act, are as f ollows : 

"That said confessed judgment filed in Cayuga county clerk's office April 
19, 1911, la favor of said défendant bank :and agalnst said Construetion 
Company for $4,773.11, damages and costs, was void, beçause made wMle 
said Company was insolvent, and at a time when the défendant had reason- 
able cause to believe plaintlfC to be Insolvent, and rea^sonable cause to be- 
lleve that the enforcement of said Judgment would work a préférence in 
favor of said bank, and enable said bank to obtain a greater percentage of 
its debts agalnst said Construction Company than other crédite rs of said 
Company of the same class. 

"II. That said confessed judgment and ail proceedlngs thereunder vs^as 
and are void, because said judgment and the sale was made and consented 
to by hoth the parties thereto With intent to hlnder and delay the other 
creditors of said bankrupt, and with intent to deprive the other credltors 
of said bankrupt of their rlghts to share equally, as provided by the bank- 
ruptcy law of the United States, in the property of said bankrupt. 

"in. That said confessed judgment was and Is void, because it dld hinder, 
delay, and deprive the credltors of said bankrupt of their rlghts In the property 
of said bankrupt and was so intended by the parties thereto. 

"IV. That sr.ld confessed judgment is void, because made, entered, and en- 
forced agalnst the property of said bankrupt wlthln four months prior to 
its adjudication In bankruptcy, and while said company was Insolvent, 

"V. That the plalntifE and trustée in bankruptcy of the Cayuga Con- 
struction Company is entltled to recover of the National Bank of Auburn, 
défendant, the sum of ?9,154.0ô, being the value of the property taken from 
said company under said confessed judgment and sale, with interest thereon 
slnce July 26, 1911, less thé sum of $303.49 retalned by the sheriff as afore- 
said; such Interest amountlng at the date of thls report to the sum of 51,- 
727.05, the total amount to be recovered by the plaintifif agalnst the défendant 
being the sum of $10,881.10, for whlch sum judgment is hereby dlrected to 
be entered, with the costs of thls action." 

It would seem cleàr that the facts found justify the conclusions of 
law, or some of them, and sufficient of them to authorize and justify 
the judgment directed for $10,881.10, including $1,727.05 interest, and 
being the value of the property taken by the bank less the $303.49 re- 
tained by the sherifï and paid on the small judgménts and exécutions. 

[1] The trial arïd détermination of the issues inyolyed in the plead- 
ings were voluntarily taken f rOm thé court by the act and stipulation 
of the parties themselves. They stipulàted and agreed that the case 
should be tried by and before Mi". Woddin, as référée, they selecting 
and naming him, and that he should hear, try, and détermine same ; 
and more, the parties stipulàted and agreed. that "upon filing his re- 
port judgment may be entered by the derk in conformity therewith 
without further notice," and also that *'either party may enter an order 
to the foregoing effect without further notice." This reserved noth- 
ing for the court, but eliminated itentirely, and made little, if anything, 
more than an arbitration of it. This stipulation cannot be disregarded 
or varied. It was the solemn deliberate act of the parties. It was 
the authority for ail tha:t was donc; the court hâving sanctibned that 
disposition of the case. Nothing was reserved to the court or for; tha 
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cô'ûVty^: The onl^ restriction, p^ imposeci by tlie court 

was t'hat : 

"Judgment shall not be eiitered until after ten days' notice of the fillng of 
the report .éf the référée, and of the judgment proposed to be entered." 

. But, for this provision imposed by the court, the successful party, on 
the filing of the report, could, hftye entered his judsrment and 'ssuer' 
exécution before the other, party was aware of what the décision of 
the référée was. I do not seé that'this court has any power or rigiu 
to examine the évidence, or the corréctness of the ruhngs of the référée 
in the admission, or rejection of, évidence, or in refusing requests to 
find facts, or inmaking findings of fact. If conclusions of law suffi- 
cient to support the judgment directed are supported and justified by 
the findings of fact, then judgment as directed may and must be enter- 
ed on the stipulation and findings of fact and conclusions of law and 
pursuant thereto. David Lupton Sons v.i:Auto Club of America, 225 
U. S. 489, 494, 495, 32 Sup. Gt. 711, 56 h. Ed. 1177, Ann. Cas. 1914A, 
699, and cases there cited. 

.[2] The reasons are twpfold : Kirst, the parties hâve stipula ted that 
a référée named by them,selves should hear, try and détermine the case 
and that judgment be entered on his décision ; second, there is no law 
of Congress authorizing such a référence, or preserving to, or in, or 
conferring on, the court any power to review the findings of fact made 
by the référée, when such a référence is agreed upon by the parties or 
to review his julings on the admission or rejection of évidence. For 
this reason the court itself briginally had onlv the common-law povv'ers 
in Siich cases, and coiild'! exercise no other uhless expressly reserved 
to the coUirt by the stiputatiqi;!^ if indeed such réservation could hâve 
been made, inasmuch as jvidicial power cannot be conferred by stip- 
ulation or agreement of the parties.' ■ "Where the parties agrée that 
the court shall décide questions both bf law àiid fact, fi'one of the ques- 
tions decided, either.of fact or law, can be reviewed by this court (the 
Suprenie' Court) on a writ of error." Campbell v. Boyreau, 21 How. 
223, 225, ,226,' 16 L. Éd. 96,. în so deciding, and the case has been 
steadily followed since the décision was rendered, the court after stat- 
ing that, in the absence of statûtory authority of Congress, the courts 
of the Uniteil States, sp far as questions of law, are concerned,. are 
règulated ii] their modes çf proceeding according to the rules and prin- 
ciples'bf 'thè'common law, sàid,: 

."The flnding of issues o:Ç fact by the court upon the évidence Is altogethér 
Unlînown to a coBimon-law court, and cannot Vejecognizcé as a judicml act. 
Such questions are eXcIusiVel'.V'within the province of the jury; and if, by 
agreëitieutof' parties, the- quiestions of fact Ih dispute are submitted for dèci- 
gi,QU,ta-th,e juàge npoa the. e'Aùé:ice,hedoei not exercise judicial authoritij m 
ie(A<linay, l)^t <H)tS:ra4h(fr:,^. thé/Cha4:e<;tç^^ And this court, 

therefore,, caniiot regard tiie; facfs ^o foun,d, as judicially deteriuined in the 
ebwri beloy?, ndr exiynine, tlie questioiis;of law as If thèse facts had beèn 
cOhdusively détémînèd by a jury or settled by the adinissioh of the parties. 
Nui- can any exception l>e: tttlréh to an opinion of the court upon the admis- 
sion or rejection of téstiinony,, or upon ahy other question of law which may 
grow îOut , Of the évidence, ,, û^iless, a jury , was actually impaneled and the ex- 
teittio'n reserved Whilè théy were still at the bar. The statute which gives 
thé exception' in a triàlat commOn law gives it oniy In such casés." 



GEANT V. NATIONAL BANK ÔF AUBDKi'« 20& 

Later statntory provision was made Whereby the parties mây in 
writing waive a trial by jury and try the case htiort the court itself, 
and when this is done the case may be reviewed on exceptions taken 
in theusual manner. Biit no provision by law bas been made for re- 
ferring by stipulation of 'the parties an action at law to a référée se- 
lected by the parties to hear, try, and détermine, especially when it is 
also stipulated that j-udgment is to be entered on the décision of such 
référée. Hence such a référence takes on the character of an ar- 
bitration, or of a mère trial before the judge as arbitrator, in the ab- 
sence of a ivritten stipulation waiving a jury trial and consenting to a 
trial before the court zvithout a jury. The resuit is that this court is. 
without power to examine the évidence in this case, to ascertain wheth- 
er it is sufïicient to sustain the fîndings of fact, or to review the rulings 
on the admission or rejection of évidence, or the refusai of the référée 
to find certain facts as requested or to grant a new trial. 

This is now established by a long line of authority. In New York 
& Cumberland R. R. Co. v. Myers, 18 How. 246, 250, 253, 15 L. Ed. 
380, the parties before trial, as hère, agreed upon a référence, and the 
court held: 

"This conclusion of lils (the référée) is a final décision on the question, 
for this court cannot revise his mistakes, either of law or of fact, if such had 
been established. Burchell v. Marsh, IT How. 344 [15 L. Ed. 90] ; Kleine v. 
Catara, 2 Gall. 61 [Fed. Cas. Xo. 7,869]." 

In Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 296, 28 L. Ed. 835, 
the question was up again, and Mr. Justice Gray went more or less 
into the common-law doctrine and the change or modification made 
by Act March 3, 1865, c. 86, § 4, and carried into the Revised Statutes 
of the United States (13 Stat. 501; Rev. St. §§ 649, 700; 1 U. S. 
Comp. St. 1913, § 1587), and quoted fronj Campbell v. Boyreau, supra, 
and which statute provides for the waiver in writing of a trial by 
jury, and there said : 

"Since the passage of this statute it is equally trefl settled by a séries of 
décisions that this court cannot conslder the correctness of rulings at the 
trial, of au action by the Circuit Court without a jury, unlçss the record 
shows such a waiver of a jury as the. statute rcquires, hy stipulation in, writ- 
ing, signed l)V the parties or their attonicys, and flled with the clerk" (cltlng- 
the cases). 

The learned justice then says: 

"The. only évidence of a waiver of a jury Is the statement in the record 
that when the case came on for trial the issue jolned by consent i.s tried hy 
the court, a jury being waived," and in the récital at the beginnlng of the 
bill of exceptions, "The above cause coniing on for trial by agreement of 
parties was tried by the court, without the intervention of a jury." 

. The court then held this insufiicient to comply with the statute pro- 
viding for the waiver of a trial by jury in, writing and said: 

"The necessary conclusion Is that this couirt lias no authority to cQUsider 
the exceptions to the admission of évidence at the trial." 

, The statute referred to. reads as follows: 

"Sec. 1587. (R. S. § 649.) Trial of Issues of Fact by the Court. Issues Of 
fact in civil cases in any Circuit Court may be trl«d and determlned by 
232 F.— 14 
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the court, wlthout the Intervention of a jury, whenerer the parties, or thelr 
at(:orneys of record, file wlth the clerk a stipulation in writing waiving a jury. 
The flnding of the court upon the facts, which may be either gênerai or 
spécial, shall hâve the same efCect as the verdict of a jury." 

By section 700, R. S, U. S. (section 1668, 1 Comp. St. U. S. 1913), 
the Suprême Court may consider the exceptions when the référence 
has been made as provided by section 1587, supra. The latest case of 
which I am aware is David Lupton Sons v. Auto Club of America, 
225 U, S. 480, 494, 495, 32 Sup. Ct. 711, 712 [56 L. Ed. 1177, Ann. 
Cas. 1914A, 699], where Mr. Justice Hughes, in giving the opinion 
of the court, says : 

"Vpon written stipulation the action -was referred to a référée to hear and 
détermine the issues. The référée reported hls findings of fact and conclu- 
sions of law, holding that the contract was void under the statute and that 
the conipiaint should be dismissed. * * ♦ As the trial was had before 
the référée pursuant to the stipulation, the only question presented hère is 
whether there is any error of law in the judgment rendered by the court 
upon the facts found by the référée. The flndùws of fact are oonolusive in 
this court. We cannot review any of the exceptions to those findings or to 
the refusai of the référée to flnd facts as requested" — clting several cases. 

When we consider the foundation for and reason of this rule and 
line of décisions, we see that when a stipulation is made by the parties, 
or their attorneys, agreeing upon a référée and submitting the case to 
him to "hear, try, and détermine," and especially when the stipulation 
provides for the entry of judgment accordingly on his report, the 
court itself has nothing to do, no judicial power in the premises, ex- 
cept to see that judgment is entered according to the findings and 
the directions made by such référée. The District Court has no great- 
er judicial power than the Suprême Court of the United States, or 
the Circuit Court of Appeals, and cannot review or correct errors of 
such référée, if any, in the admission or rejection of évidence, his 
holding as to the sufficiency of the évidence to sustain the findings, or 
his refusais to find as requested. This court can only look to the 
pleadings to see if the findings are within the issues framed and to 
the facts found, to ascertain whether the facts found sustain the con- 
clusions of law, or sufficient of them to sustain the judgment directed 
and entered. Such a trial before a référée is little more than an arbi- 
tration, as has been more than once decided in this, the Second circuit, 
and other circuits. Steel et al. v. Lord, 93 Fed. 728, 35 C. C. A. 555; 
Parker et al. v. Ogdensburg & L. C. R. Co., 79 Fed. 817, 25 C. C. A. 
205; Chicago, M. & St. P. R. Co. v. Clark, 92 Fed. 968, 35 C. C. A. 
120; Hudson River Pulp & Paper Co. v. H. H. Warner & Co., 99 
Fed. 187, 3g"C. C. A. 452; J. G. White & Co. v. Bail Eng. Co., 223 
Fed. 618, 139 C. C. A. 286; Edenborn v. Sim, 206 Fed. 275, 124 C. 
C. A. 339. In J. G. White & Co. v. Bail Eng. Co., supra, the Circuit 
Court of Appeals in this, the Second, circuit, said : 

••'The trial was before a référée, called in Connecticut a 'committee,' and 
therefore the only question befoPe Us for considération ia whether hls find- 
ings of fact sustain the judgment. We can look only at the pleadings, order 
of référence, findings of fact, conclusions of law, and judgment of the court. 
We cannot consider the testimony, the exhlbits (except so far as included in 
the findings of fact), or the refusais of the committee to flnd." 
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As seen, the powers of the District Court in thèse respects are no 
broader or greater then are those of the Circuit Court of Appeals or 
Suprême Court. See, also, Aider v. Edenborn (D. C.) 198 Fed. 930, 
and Del. L. & W. R. Co. v Caboni, 223 Fed. 631, 139 C. C. A. 177. 
It was not an agreement or stipulation to take the évidence out of 
court, and then submit it with recommended findings of fact to the 
court, a jury trial being waived by written stipulation, for its review 
and décision, but a transfer of the case to the référée for trial before 
and by him, and for his décision, and for a judgment thereon. 

[3] The learned counsel for the défendant urges old rule 22 (Blatch- 
ford's Rules [Ed. 1884] 622), but it requires no argument to show 
that a rule of court cannot confer judicial power on a District Court, 
or any other court, unless such rule is expressly authorized by some 
law of Congress, and there is no such statute. This court has no 
power to set aside or disregard the findings of fact of the référée, or 
disregard his conclusions of law, if authorized by the facts found, 
or to grant a new trial, or to disregard or modify the stipulation of 
the parties. The appointment of arbitrators or référées at common 
law, and common-law arbitrators, were well known; but such arbi- 
trators neither possessed nor exercised judicial powers, and were not 
even required to report and return the facts found. See Hecker v. 
Fowler, 2 Wall. 123, 17 L. Ed. 759. 

[4] By section 60a of the Bankruptey Act a person, and this in- 
cludes a corporation, is deemed to hâve given a préférence if, being 
insolvent, he has, within four moriths before the filing of the pétition 
in bankruptey, either procured.or suffered a judgment to be entered 
against himself in favor of any person, and the effect of the enforce- 
ment of such judgment will be to enable any one of his creditors to 
obtain a greater percentage of his debt than any other of such cred- 
itors of the same class. This Construction Company was heavily in- 
solvent, and knew it, and not only sufïered, but procured, this large 
judgment to be procured and entered against itself. The effect of the 
enforcement of the judgment would be, as it well knew, to give to 
the bank substantially everything it owned, and a greater percentage 
of its claim than any other creditor of the same class. It is clear, 
therefore, that the Cayuga Construction Company gave a préférence 
to each of the judgment creditors nanied. 

[5,6], By section 60b of the same act it is provided that, if a bank- 
rupt shall hâve suffered a judgment to be entered against him in fa- 
vor of any person, and if at the time of the entry of the judgment, 
it being within four months before the filing of the pétition in bank- 
ruptey, the bankrupt be insolvent, and the judgment then opéra te as a 
préférence, and the person, including a bank, shall then hâve reason- 
able cause to helieve that the enforcement of such judgment would 
effect a préférence, such judgment is voidable by the trustée and he 
may recover the property or its valtie f rom the person or bank receiv- 
ing the préférence. That thèse judgments and the sales ther«under, 
and the transfer of the property to the bank by a sale thereunder, op- 
erated as a préférence, cannot be questioned. The référée has found 
on the évidence given and produced before him that the bank did hâve 
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reasonable cause tobelieve that the enforcement of the judgment would 
effect a préférence. ' ThC' référée finds, not only that the bank knew 
of large indebtedriess to other persons and of the two other judgments, 
but that the bank by its officers consulted as to stepsand Jne'ans to ob- 
tain the property of its debtor in préférence to other créditer s. The 
bank, by issuing exécution,, and selling, or caiising to be sold, and pur- 
•chasing this property, perf ected the payment to itself of a préférence. 
This court cannot, and no appellate court in the face of the stipula- 
tion cân, go behind that finding of the référée, and examine the évi- 
dence, to ascertain and détermine ivhether such évidence sustains this 
finding bf fact, That is net within the power of this court, or of any 
appellate court. . 

Since the amendment to the bankruptcy law of 1910, if the bank 
knew, or had reasonable cause to believe, that its debt would be sat- 
isfied in whole or in part by the confession of the judgment, and its 
filing and docket, and the issuing of an exécution thereon, and a levy 
and sale thereunder of ail the personal property of the Cayuga Con- 
struction Gompàny, to the exclusion of other creditors of such com- 
pany of the same class, it- constituted the receipt of a préférence re- 
gardless of any intent on the part of the company or of the bank, and 
the trustée may recover the property received under and through such 
sale, or its value. To establish reasonable cause to believe it is not 
necessary to prove either actual knowledge or actual belief, but such 
circumstances and conditions, within the knowledge of the party re- 
ceiving the préférence, as naturally would lead a man of ordinary 
prudence and intelligence, had he been the créditer receiving the préf- 
érence, to arrive at the conclusion that the judgment, levy, and sale 
would resuit in a préférence, and the creditor must:have such knowl- 
edge of facts and circumstatices as would reasonably induce the belief 
that his debtor was insolvent. Aronin v.'Security Bank of New York, 

228 Fed. 888, 890, C. C. A. —,where the, Circuit Court of Ap- 

peals said that reasonable cause to believe is shown when it appears 
that: 

"The bank received the acoounts under siieh cironmstances as naturally 
wonld hâve caused an ordinary person, * * * receiving' the préférence to 
hâve believed that thereby a préférence would be effected." 

See also to the same précise effect Pratt v. Golumbia Bank (D. C.) 
157 Fed. 137, 18 Am. Bankr. R. 406, 415; In re Neill-Pinckney-Max- 
well Co. (D. C.) 170 Fed, 481, 22 Am. Bankr. R. 401. 

It is sufficient if thé facts brought to the knowledge of the person 
to be affected are such as would produce action ând'înquiry on the 
part of an ordinarily intelligent man (Grant v. Bank, 97 U. S. 80, 24 
L. Ed. 971), or a prudent business rtian (Bank v. Cook, 95 U. S. 343, 
24 L. Ed. 412; Toof v. Martin, 13 Wall. 40, 20' L. Ed. 481), or a 
person of prdinary prudence and discrétion (Wager v. Hall, 16 Wall. 
584, 21 L. Ed. 504)., Facts which would put an intelligent business 
iiian upon inquîry constitnte reasonable cause to believe, if purpoSe 
or intent to prefer would be discoVered by maktng and following up 
the inquiry. Stern v. Paper (D. C.y i& Fed. 228, 25 Am, Bankr. R. 
451; Tilt V. Gitizens' Trust Go. (D. G.) 191 Fed. 441, 27 Am. Bankr. 
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R. 320. In this case the défendant vvas not only put on inquiry, but 
made inquiry, and as a resuit secured the judgment by confession 
speedily and made a speedy sale thereunder. 

On the question of préférence, therefore, the inquiry is : Do the 
findings of fact make out the necessary "reasonable cause to believe" 
on the part of the défendant, the National Bank of Auburn? The 
finding of fact is that the bank did hâve at the time mentioned such 
reasonable cause to believe that the enforcement of thé judgment 
would effect a préférence. I think this is a sufficient finding. The 
findings of fact are not to embrace a statement of the évidence, or of 
ail the minor facts proved which together establish the main fact. 
The fact necessary to be established by évidence was that the National 
Bank of Auburn, at the time it received or obtained and filed this con- 
fession of judgment, docketed same, and issued exécution thereon, 
and sold the property thereunder, or had it sold, and took possession 
of such property, then had reasonable cause to believe that such en- 
forcement of such judgment and transfer of property to itself would 
efïect a préférence; that is, enable the bank to obtain a greatèr per- 
centàge of its debt than any other bf such creditors of the same clàss. 
Proof or establishment of this fact was necessarily made up of proof 
of many facts and circumstances established to the satisfaction of 
the référée, such as proof of insolvency, the existence of other cred- 
itors, and actual knowledge on the part of the bank, or knovvledge 
of such facts and circumstances as gave it knowledge of such facts 
as satisfied the référée that the bank had, or was chargeable with, the 
knowledge of conditions reqtiired by the law. It must be assumed that 
the évidence was sufficient to sustain and warrant this finding of 
fact. 

[7] It is claimed by the défendant that the bank cannot be charged 
with more than the sum bid and paid for the property on the exécu- 
tion sale made by the sheriff, in the absence of proof that the sale 
was a sham or unfairly conducted. But the law says that the trustée 
in bankruptcy may recover from the one who has received the préfér- 
ence either the property or its value. The language is : 

"It [the préférence] shall be voldable by the trustée and he may recover 
the property [receivedj or its value from such person." 

Hère the property was seized by the sherifï under this defendant's 
exécution and sold, and the défendant bank bid it in and took posses- 
sion and disposed of it, and on demand refused to give it up, or its 
proceeds. The trustée gave to the bank an opportunity to surrender 
the property, which it did not do. When property is f airly and openly 
sold at public sale on due notice, the amount for which sold is some 
évidence of its value, but not final, conclusive, or determinative of 
that question of value. When this property was levied on and sold 
by the sherifï under this exécution (and the two smaller ones) there 
was no trustée; the Construction Company was insolvent and had 
confessed the judgment, and there is neither proof nor pretense that 
the gênerai creditors had any information as to the judgment or sale. 
Therefore the price for which this property sold on the exécution sale 
is not determinative of its value. The référée f ound its value as above 



214 232 FEDERAL BffiPOETER 

stated, and the assumption is that this finding was based on évidence, 
and, as seen, this court cannot go behind that finding. 

[8] Inasmuch as the findings of the référée as to a préférence fully 
support the conclusions of law based thereon and support the judgment 
directed, it is not necessary for this court to consider or pass upon the 
question of actual fraud, etc., under other sections and provisions of the 
Éankruptcy Act, and the sufïiciency of the findings of fact to sustain 
the conchisions of law on that subject. The facts found présent a case 
where the créditer, the défendant bank, having reasonable cause to be- 
lieve that its debtor, the Cayuga Construction Company, was insolvent 
and unable to pay its unsecured creditors in f ull, and intending and 
designing to obtain payment of its claim in full through a confession 
of judgment in its favor, issue of exécution, and levy and sale of the 
property of such debtor, and payment of its judgment and debt there- 
by in préférence to such other creditors of the same class, negotiated 
with its debtor to seCure from it such a confession of judgment in its 
favor, intending to file and docket such judgment, issue exécution 
thereon, levy on the property of the debtor, and sell same, and either 
purchase the property or receive the proceeds of such sale to apply 
on its debt, to the exclusion of the other creditors of said Construc- 
tion Company, and to obtain an advantage over them and secure its 
payment in full before they should receive anything. Thèse negotia- 
tions were actually had, and both the debtor and tiie créditer agreed 
upon such course of procédure for the purpose indicated and stated, 
and both had the intent and object stated and indicated. Pursuant 
thereto, and in exécution of such arrangement, the judgment was con- 
fessed by the debtor, the confession was received and filed by the cred- 
itor, and judgment docketed. Then, in pursuance and in exécution of 
the same purpose, exécution was issued and placed iri the hands of 
the sherifif, and the créditer directed a levy and sale. The levy and 
sale were made; the creditor became the purchaser, received the 
property, and paid over the purchase price to the sherifif, and then re- 
ceived same back to apply on its debt against the Construction Com- 
pany, less the amount necessary to pay the two prior judgments, 
amounting to about $300, ail of which was done in exécution of the 
said purpose and understanding. 

The intent and purpose of both parties was to hinder and delay the 
othbr creditors and "deprive". them of their share in such property 
on the basis of an equal distribution to creditors of the same class 
in the case of actual insolvency, and which equal distribution in such 
cases is the policy and purpose of the Bankruptcy Act. If this was 
not a fraud upon the act, it is hard to conceive what would be. If a 
trustée in bankruptcy cannot recover in such a case, it is difficult to 
conceive of a case where a trustée in bankruptcy may recover. If the 
trustée in bankruptcy may not recover from the creditor, who became 
the purchaser and who parted with no new considération, the proceeds 
of such a sale of the insolvent debtor's property, why should he te- 
cover the property by Use of injunction to stay the sale before actual 
sale? In one view a préférence has been effected, and the property 
or its value may be recovéred. In the other view, a fraud on the 
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Bankruptcy Act has been consummated, and the proceeds may be re- 
covered from the party thereto having same in his or its possession. 
The référée has found that at the time of the confession of judg- 
ment to the bank the Construction Company was indebted to varions 
persons, including the défendant, in the sum of $23,228.38, ail unse- 
cured except $3,000 and interest, which was secured by a mort- 
gage on the real estate of the company. He has also found that the 
total value of ail the property of the Construction Company was $13,- 
712.54. In addition to thèse figures found by him, the référée finds: 

"ïhat at the time of sald confession of judgment to défendant bank, and 
at the time of its entry and enforcement as aforesaid [referrlng to the sale 
and purchase by the bank], the sald Cayuga Construction Company was in- 
solvent." 

The référée has found that certain written statements were made 
to the bank, one of which, just before the confession of judgment, 
showed a large falling off in assets and a large increase in liabilities, 
and that information was given the bank that the company had been 
speculatihg in lumber and was owing its officers considérable sums of 
money loaned to the company and also wages, and also that the bank 
knew that the président of the company was getting careless about its 
obligations, etc. The référée has also found that about March 5, 
1911, the défendant bank, through its said officers, began to negotiate 
with said bankrupt (the company), through its said président and Mr. 
Whelan, for a confession of judgment by the bankrupt to the défend- 
ant bank, for the purpose of obtaining ah advantage over the other 
creditors of said bankrupt, and that the bank then had reasonable cause 
to believe, when the confession was obtained, that the Construction 
Company was insolvent, and that the enforcement of the judgment 
confessed would work a préférence in favor of the bank over the other 
creditors of the said bankrupt of the same class, and enable the said 
bank to obtain a greater percentage of its debt than other creditors of 
the company of the same class. The référée also finds that: 

"The enforcement of sald judgment as aforesaid did work the préférence 
above mentioned, and did hinder, delay, and deprive the other creditors of 
said bankrupt of their lawful shares in the property of sald bankrupt, and 
both parties to sald judgment [referiing to the judgment confessed to the 
bank] Intended to bring about said results when said confession of judgment 
was made." 

Ail this was within the four months period. As matter of law the 

référée finds; 

"That sald confessed judgment was and is vold, because it did hinder, de- 
lay, and deprive the creditors of sald bankrupt of their rights In the prop- 
erty of sald bankrupt, and was so intended by the parties thereto." 

This judgment confessed by the company to the bank was almost im- 
mediately filed, and judgment docketed pursuant thereto, and exécu- 
tion thereon was placed in the hands of the sherifï, and the property 
was sold and bid in and taken possession of by the bankrupt. By is- 
suing the exécution and making the levy the bank within the four 
months period secured a lien on the persortal property, and through it 
took the property and appropriated the proceeds of the sale thereof 
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to its own usé and in payment b£ àts own debt, so far asit would go;, 
the sheriff applying a small portion to tlae payment of the two small 
judgments referred to. By section. 67e of the Bankruptcy Act it is pro- 
vided that: ;■ ■ 

"A lien created by or obtained iri or ptirsimnt to any suit or proceeding; 
at law or in' «luity, including an attachment upou mesne process or a judg- 
ment by confession, whicti was begun, against a person witliin four moullis 
before the filing of a pétition in baijlvi'uptcy by or against sucli person sliall 
be dissolved by tlie adjudication' of sueli i>erson to be a banl^rupt if (1) it 
appears thàt said lien Was. obtained and perniitted while tlie défendant was- 
Insolvent- and tliat its existence and enforcement vvill work a préférence, or 
(2) the party or jvarties to be bençflted tliereby had reasonable cause to be- 
lieve tbe défendant was insolvent and in contemplation of bankruptcy, or (;{) 
that such lien was sought and perniitted in fraud of the provisions of this 
act." 

The same section provides : 

"That àll levies, judgments, attachments, or other liens, obtained througli 
légal proceedings against a i.)erson. who is insolvent, at any time within four 
mouths piior to the filing of a pétition in bankruptcy against him, shall be 
(ieenied null and void In case he Is'adjudged a bankrupt, and the proiwrty 
aft'eetedby the levy, judgment, attachment, or other lien shàll be deemed 
whoUy discharged and released from: the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless," etc. 

It is also provided in the same section as follows: , ■ , 

"That nothing herein contained shall hâve the etïect to destroy or imywlr 
the title obtained by such levy, judgnient, attachment or other lien,, of a 
bona fjde purchaser for^va'lue ' wlio shall hâve accpiired the same without 
notice or reasonable Cfliis^ for inquiry." 

There cari be no pretense hère that the défendant hank was a bona 
fide purchaser for value, vvho acquiréd the property without notice or 
reasonable cause for inquiry. Tlie défendant bank purchased this 
property ât the exécution sale and took possession of it. It was pur- 
chased uhder a sale made by virtue of the two smaller judgments and 
this large judgment. There was no necessity for selling but a small 
part pf the lUmber to patisfy the two smaller judgments. The sheriff 
was actirig under the directions of the bank, and under the facts found 
it cannot be.doubted that the bank intended, by obtaining the judgment,, 
issuing the exécution, procuring the sale, and purchasing the property, 
to hinder and delay the other creditors of the cqmpany, and prevent 
the ôthe¥ creditors from obtaining any part of the ' property or its 
proceeds. It cannot be doubted that the défendant bank also intended 
to déjîi-iVe' the other ùnisecured creditors of any remedy against the 
property,. and, to secure: the property for itself before bankruptcy pro- 
ceedings could be instituted. 

__ In,Cl4r;ke y. Larremore, 188 U. S. 486, 23 Sup.Ct., 363, 47 L. Ed. 
555, judgnient was obtained within the four months period, exécution 
issued, leyy; and a sale thejreunder made, but the sheriff, before paying 
the money over to the jvtdgment creditof,, wasenjoined in a state court 
byanother, créditer from paying theimoney over., Immediately there- 
a.fter the state court vacated the injunctipn, but while the money \vas, 
still in thefiansds of the sherifï, and before the time tp rçturn the exe- 
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oiition had expîrecl, a pétition in bankruptcy was fiied: against the judg- 
ment debtor. It was heldithat the;mdney. accruing from the sale un- 
der tiie exécution and levy'' did not belong-to the. judgment creditor, 
but went under section 67f cf. the Bankruptcy Act to the 'trustée in 
bankruptcy. The court said : : 

"A différent question niight hâve arisen if the writ had been fully executed 
by payment to the exécution creditor. Whether the bankruptcy proceediugs 
would then so far «tïect the judgment and exécution and that wlîich was done 
under them as to justlfy a recovery l)y the trustée in banl^ruptey from the 
exécution creditor, is a question not before us, and may dépend on many oth- 
er considérations." 

Hère, as seen, the money was paid over to the bank by the sheriff 
before the institution of bankruptcy proceedings. 

In Re Resnek et al. (D. C.) 167 Fed. 574, it was held that where, 
within four months before the filing of a pétition in bankruptcy against 
an insolvent debtor, an exécution has been issued, and a levy and sale 
made, and the proceeds paid over to the judgment creditor before the 
fîling of the pétition in bankruptcy, the case does not fall within the 
provisions of section 67f of the Bankruptcy Act, and the lien created 
by the judgment and levy is not rendered void by the adjudication. 
The court said : 

"The remedy, if any, the trustée has against the créditer, is under the 
provisions of section SOa and eOb of the Banlirupt Act In a plenary action, 
where it will be necessary to allège and show that the creditor had reason- 
able cause to believe that the banlvrupt, by sufferlng' judgment to be taken 
against him, intended to givé a préférence." 

The court cited In re Blair (D. C.) 102 Fed. 987; In re Bailey (D. 
C.) 144 Fed. 214; In re Knickerbocker (D. C.) 121 Fed. 1004. 
[9] Section 1(25) provides: 

"Transfer shall include the sale and every other and différent mode of dls- 
posiug of or parting with property, or the possession of property, absolutely 
or conditlonally, as a payment, pledge, niortgage, glft or security." 

Section 67e of the Bankruptcy Act provides : 

"That ail conveyances, transfers, assignments, or incumbrances of hls prop- 
erty, or any part thereof, made or given by a person adjudged' a bankrupt 
under the provisions of this act subsecpjent to the passage of this act and 
within four months prior to the tiling of the pétition, with the Intent and 
purpose on hls part to hlnder, delay, or defraud bis ereditors, or any of them, 
shall be nuU and void as against the ereditors of such debtor, except as to 
purchasers in good faith and for a présent fair considération ; and ail prop- 
erty of the debtor conveyed, tran.sferred, assigiied, or encumbered as afore- 
said shall, if lie l)e adjudged a bankrupt, and the same is not exempt from 
exécution and lialiilit.y for debts by the law of bis domicile, be and remain 
a part of the assets and estate of the bankrupt and shall pass to hls said 
trustée, whose duty it shall be to recover and reclalm the same by. légal 
proceedings or otherwise for the beneflt of the ereditors." 

It may be that a mère confession of judgment, followçd by judg- 
ment entered, exécution issued, levy, and sale, is not to be regarded as 
a conveyance within this section ; but when the insolvent debtor and 
the creditor (bankrupt) agrée, for the purpose of securing an advan- 
tage to this one creditor over other ereditors, on thU mode of disposing 
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of the property, and the judgment is confessed, and the exécution is 
issued, and levy and sale made, and the créditer becomes the pur- 
chaser and holds the property, first paying the sum bid and then receiv- 
ing it back f rom the sherifï on his debt, and the intent of both was to 
transfer the property or its proceeds to the said créditer to the exclu- 
sion of others, what is the transaction but a "transfer" as defined in 
section 1, to the créditer? It is but a mode adopted by the parties 
of disposing of the property of the debtor in payment to his créditer. 
Hère that is exactly what was accomplished. It will be noted that ail 
through section 67 the language is "hinder, delay or defraud," not 
"hinder, delay and defraud." I am of opinion that this sale ef this 
property bî the Construction Company under the exécution and levy ail 
of which was within the understanding between the bank and such 
company, and ail of which was done to hinder and delay the other 
crediters of the company and deprive them of a share in the proceeds 
of the property, and which sale transferred the property to the bank 
and resulted in a payment of the proceeds te it en its pre-existing debt, 
was a "transfer" within the meaning ef section 67e, and, the property 
having been demanded of the bank, the, trustée may recover its value 
on that ground. I am aware that it is not necessary to se hold in this 
case, as under the facts feund by the référée there was clearly a préf- 
érence, which the trustée may recover, and the plaintiff is entitled to 
the judgment directed by the référée. 

I find no irregularities in the mode of procédure, and the motion to 
set aside the report and findings and for a new trial is denied. 

There will be an order accordingly. 



UNITED STATES v. JONES. 
(District Court, D. Oregon. March 31, 1916.) 

No. 5606. 

1. Public IvASDS ©=12.5 — Disposal by United States — Finai, Peoof — 

Fbaub — Matekialitï. 

Act Au;,'. 15, 1801, c. 290, § 15, 28 Stat. .320, provlding for the disposi- 
tion of certain coded Indian laiid>!, reqiiired at'tual résidence tliereon, and 
did not permit tiiue spent in niilitary service to be deducted, as per- 
mitted l>.v ïiev. St. §§ 2304, 2305 (Conip. St. 1913, §§ 4592, 4593), and Act 
Jan. 2(), 1901, c. 180, .31 Stat. 740 (Comp. St. 1913, § 5014). An entrj-man 
made fiaudiilcnt 3)ii.srepieKeutatioiis in final proof of a liomestead claim 
to suc-li land, wliicli proof sliowed tliat lie claimed the right to deduct his 
time of military service. Tlii.s déduction was allowtxl by tlie government 
througli mistaUe of law. HeUl, that t|ie misrepresentations were not as 
to a luaterial fact, and did not autiiorize recovery of damages by the 
United States. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. <S=>123.] 

2. Public Lands <®=»123 — Disposal by United States — Final Pboof — 

FBAtTD — MaTERIALITÏ — •ESTOPPEL. 

The rule that a party who has effected his purpose through a misrepre- 
sentation cannot deny its materiaUty does not aflfect the case, slnce 

@=3For other cases see same topic &'KE!Y-NUMBER in ail Ke;-Numbered Digests & Indexes 
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estoppel cannot go so far as to make materlal that Which Is absolutely not 
materlal, and so appears by the transaction and the law goVernlng it. 
[Ed. Note.— For other cases, see Public Lànds, Dec. 01g. ®=>123.] 

3. Public Lands <©=12.3 — Disposal by United States— Eemedy fob Fbaud 

— Question kor Juby. 

The question whetlier fraudulent représentations, by wbich tlie entryman 
obtained patent to homestead, were materlal, is a, question for the court, 
not the jury. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dlg. <S=123.] 

4. Public Lanos ©=5l23 — Disposal by , TJnited States-^-Final pEoor — 

Fbaud — Matekiality. 

Fraudulent misrepresentatlons by a homestead .entryman in maklng an 
application for commutation, whlch showed that ; lie had not resided on 
the entry for the perlod required by Rev. St. § ^01 (Comp., St. 1913, § 
4589), were not misrepresentatlons as to a materlal fact, and do not glve 
the government the rigbt to recover damages, though it allowed the com- 
mutation through a mlstake of law. 

[Ed. Note.— For other cases, see. Public Lands, Dec. Dig. <S3»123.] 

5. Public Lands €=>123 — Damages — Measuke — ^DEtëbmination — Demitobeb 

TO Answeb. 

The Question of thè damages rëcoverable. for fralid by homestead entry- 
man wiir not be detèrmined on'demurrer to ahswér relatiug whoUy to 
thé measure 6î damages. 

, tEd. Note.— For other cases, see Public Lands, Dec. Dlg. ■S=»123.] 

At Law. Action for çlamagesby the United States against Willard 
N. Jones. On demurrers to spécial answers of the défendant. De- 
murrer sustained as to the second défense, and overruled as to the 
third. 

See, alao, 218 Fed. 973. ; 

This is an action to recover damages, based upon fraud and deeelt. By 
Act Aug. 15, 1894, c. 290, § 15, 28 Stat. 286, 326, provision was made for dis- 
position of certain céded land.s, foriiieily a part of the Silètz réservation, in 
language follovving: "The minerallaiids shàll be disposéd of linder the lavi^s 
applicable thereto, and the balance of the land so ceded shall be dlsposed of 
until fnrther provided by law under the tovvnsite law and under the provisions 
of the homestead law: Provided, however, that each settler, under and in ac- 
cordance with the provisions of said homestead laws shall, at the time of 
maklng his original eatry, pay the sum of flfty cents per acre In addition to 
the fées now required by law, and at thé time of making final proof shall pay 
the further sum of one dollar per acre, final proof to be madie wlthin flve years 
from the date of entry, and three years' actual résidence on the land shall be 
establlshed by such évidence as is now required in homestead proofs as a 
prerequisite to title or patent." Subsequently, by Act May 17, 1900, c. 479, 31 
Stat. 179 (Comp. St. 1913, § 501.3), the Congress provided in efCect that, upon 
payment to the local land ofllcers of the usual and customary fées, no other 
or further charge of any kind whatsoever should be required from such set- 
tler to entitle hlm to a patent to the lands covered by hls entry. This was 
deslgned as an amendment of the act of August 15, 1894, and relieved the 
entryman from payment of $1.50 per acre as a prerequisite to obtalnlng his 
patent from the government. 

In gênerai, the complaint avers that the défendant, Jones, with the vlew of 
acqulrlng title In himself and persons associated with hlm to lands subject 
to disposition under the act of August 15, 1894, entered Into fraudulent ar- 
rangements with certain persons, nine in number, whereby each of such per- 
sons should make application to homestead a certain tract of the lands sub- 
ject to entry under said act, and that each should make fraudulent and false 

€=>For other cases see same topic & KEY-NUMBËR in ail Key-Numbered Digests & Indexes 
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proofs as to settlement, résidence, improvements, cultivatlon, etc., at the time 
of making, final proofs, so as to entltle him to patent; that sald persons ac- 
cordingly pretended to make settlemefit upou the lauds selpcted as their home- 
steads, and offered and made homestead proofs, and submitted the ssame to 
the proper offlcers of the Xfnlted States laud office at Oregon City; "that in 
and by sald homestead proof each of sald entrymen by himself and two wit- 
nesses falsely and fraudulently represented that he had, as requlred by law, 
established a résidence upon and resided ujwn the land embraced In hls sald 
entry continuously after the alleged establishment of résidence thereon untU 
tlie time of sald proofs, and had made substantlal improvements thereon as 
set forth in sald proof; that he had been only teniporarlly absent from sald 
lands for a Short time for tlie purposfe of eaming money to improve the same. 
And those entrymen havlng familles each further falsely gave proof by him- 
self arid Mthesses that his family resided on the clalm in the absence of the 
éntryman ; that he had cultivated that portion of sald lahds speciflcally set 
ont Iii his said proof, ànd that hè liad not conveyed any part of said lands and 
had net ihade any contract, diréctli' or indirectly, whereby the title which he 
miéht àcqùire from the governmëht Of the United States should inure in whole 
or in part to the beneflt of any person except himself; and that hé was actlng 
in good fàtth in perféctlng the eritt*y, when in truth and in fact, as each of 
said entrymen and his witnesses then and there well knew at the time of mak- 
Ing said proofs, had not establishied a résidence upon said lands, and had nev- 
er resided .thereon, and had no improyements thereon, and none of the said 
entrymen, as they and their witnçssç^ well knew, had cultivated that part of 
his said entry set forth in his horriestead proof, or any part thereof, for the 
time set forth in, said proof, or at any time; but, if any part of any of sald 
homestead entries vs^as cultivated, the' same was done by the défendant, Wil- 
lard N. Jones, and ail improvement made thereon was made by the défendant, 
Willard N. Jones, and not by any ôf sald entrymen. And plaintiflf allèges that 
none of said entrymen had acted in good falth, or was actlng In good faith, 
in perfeeting said entry, but was maklng the same upon spéculation, and not 
for the puipose of making or securlng for himself or his family a home ; that 
In truth and in fact ail of said entrymen, after the making of their resi)ective 
entries as aforesaid, continued at ail times durlng the llfe of their respective 
entries to réside at Portland, Or., except Benjamin S. Hunter, who resided at 
ail sald times at Dundee, Or., as aforesaid ; that no improvements were made 
upon any of said lands during the llfe of sald homestead entries, with the ex- 
ception that the said défendant, Willard N. Jones, for the purpose of falsely 
and fraudulently making ,it appear that each of said entrymen resided upon 
his respective entry, had a house thereon bullt, a small, flimsy, uninhabitable 
shack upon the lands wlthln each of said entries, shortly before said proofs 
were made. And the said Willard N. Jones, also in furtherance of said fraud- 
ulent and collusive purpose, caused a small tract upon each of said entries. In 
extent less than an acre, to be scratched over in order to glve a semblance of 
a foundation for the statements of the entrymen and their witnesses that a 
portion of their respective entries had been cultivated." By further aver- 
ment it appears that, relying upon the fais© and fraudaient représentations 
thus made by the entrymen, the ofiicers of the govemment were induced to 
issue final certlflcates to them, and eventually patents covering the lands com- 
prlsed bv the homesteads thus entered. The prayer Is for damages In the 
sum of $133,000. 

The défendant, for a second further and separate answer, has set Up 
the statute of limitations of 6 years. For a thlrd further and separate an- 
swer it Is averred in etfect that, as to elght of the enti-ymen, none of them, 
elther by himself or by his final or homestead proof witnesses, or any witnesa 
produced by^him, elaimed, represented, or testlfled that he had resided upon 
said land by him entered for a period of 3 years, or for any other or greater 
period than as set oût at length ; the proofs showing that length of résidence 
rauged frdm 13 to 20 months after entry, supplemented by proof of service in 
the Arm^ ori Navy of the United States for the remainlng period of the 
3 years. Itiereupon it is alleged: "That thé plalntltr and its agents and offi- 
cers^, in considering and passing on sald final proofs, well knew that each of 
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said entrymen and hls final proof wltaesses had therein testifled, stated, and 
eiaiiueu Jes« tiiau 2 years' actual résidence on thé part of sucli entrymau, and 
nelther thé said plalntlff nor any of its agents or offlcers, In considering said 
final proof s, believéd or understood, Or had any reason to believe or understand> 
that any of said entrynien had represented or claimed to hâve reslded upon 
said larids, or any thereof, for 3 years, but, on the contrary, the plaintiff and 
each and ail of its agents and offlcers, by mistake of law, gave and allowed to 
each of said entrymen crédit (or milltary service as aforesaid, as a major 
part of the 3 years' actual résidence requiréd by law, and by reason of such 
mistake of law, and not otherwise, issued the final certificates and patents 
mentloned and referred to in the complaint." As to Wells, the remalning one 
of the nine entrymen, It Is alleged that he commuted, but that his proofs show 
on thelr face that he was not an actual résident on hls pretended homestead to 
excéed 10 weeks. And In thls relation défendant furthef avers, in effect, tliat 
the plaintiff and its offlcers and agents, in considering said final proof, and in 
issuing the final certiflcate and patent referred to in the complaint to the said 
Wells, fuUy and well knew and understood that Wells had not reslded upon 
said land to exceed 10 weeks, and, notwitbstanding thls knowledge and un- 
derstanding, issued such certiflcate and patent to Wells. A fourth further and 
separate answer is interposed, whlch relates whoUy to the measure of dam-: 
âges that should be applied, if recovery be had. 

1:11e plaintifC demurred to each of thèse three further and separate answers, 
on the ground that the facts stated are insufflcient in law to constitute a dé- 
fense. . 

Glarence L, Reames, U. S. Atty., and E. A. Johnson, Asst. tJ. S. 
Atty., both of Portland, Or. 

Fulton & Bowerman and Schwartz & Saunders, ail of Portland, 
Or., for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
As to the second further and separate answer, the demurrer must be 
sustained, for the reason that the same question has been previously 
decided adversely to défendant in this cause. United States v. Jones 
(D. C.) 218 Fed. 973. 

[1] The vital question presented by the third further and separate 
answer is whether a cause for deceit will lie where the alleged deceit 
practiced is concerning a matter not material to the subject of negotia- 
tion. The situation in brief is this : Under the gênerai Homestead 
Act and other provisions of law having relation to spécifie territory or 
localities, and by virtue of sections 2304, 2305, R. S. (Comp. St. 1913, 
§§ 4592, 4593), and Act Jan. 26, 1901, c. 180, 31 Stat. 740 (Comp. St. 
1913, § 5014), relating to the commutation of homestead entries in cer- 
tain cases, honorably discharged soldiers who hâve made homestead 
entries are entitled to hâve the time of their military service deducted 
from the time of résidence and cultivation requiréd to entitle the home- 
steader to patent ; one year's résidence being rçquired notwitbstanding 
military service. To illustrate : The time of résidence under the gên- 
erai homestead law being 5 years, if an honorably discharged soldier 
had performed military service for 3 years, he would be entitled to 
hâve the time of that service deducted from the 5 years, and would be 
entitled to patent after having resided upon his homestead for the 
period of 2 years. Now, this régulation was applied by the govern- 
ment as to eight of the persons alleged to hâve made false and fraudu- 
lent final proofs respecting their homesteads. The proofs were of rés- 
idence of from 13 to 20 months, and of military service to su-pplcf 
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ment the same to make out 3 yeârs' résidence on the land, as re- 
quired by the act of August 15, 1894.; Xhe final receipts were ail issued 
prior to the expiration of the 3 years subséquent to entry upon the 
lands. 

Properly construed, the act of August 15, 1894, does not admit of 
any such application. This is conceded, and the Interior Department 
bas so construed the act as applied to the Siletz Indian réservation 
lands. See letter of Assistant Commissioner to Register and Receiver, 
Oregon City, Or., of date July 2, 1902, In re Hattie C. Allebach, H. E. 
No. 12949. The act of August 15, 1894, as it àppHes to the Siletz 
réservation lands, requires that^ 3 years' actual résidence on the land 
shall be established "by such évidence as is now required in homestead 
proofs" as a prérëquisite to title or patent. This means actual rés- 
idence for the term, not for a f>ortioh thereof supplemented by time 
of military or other service, and manifestly it should hâve been re- 
quired of thèse eight homesteaders before iinal certificates were issued 
or patents granted to the lands comprised by their homesteads. In 
issuing the certificates and gra,nting the patents, thé Land Department 
acted under a clear mistake of law, and, even if it be conceded that 
the proofs submitted were true in every respect, and made in entire 
good faith, the entrymen wei'e not entitled to title to the lands or to 
the patents. . , 

Now, haVîng gotten their patents bn f alsei proofs, which proofs, if 
true, would not hâve entitled them thereto, will the fraùd and deceit 
thus practiced, if it may be so termed, a^ord grounds upon which the 
gpverntnent may hâve relief in damages against the participants in the 
fraud? , The, proofs made ,were in no wise matërial to any inquiry 
pertinent to the establishment, of the.ëntrynlen's.right to their patents. 
They were wholly irrélevant to the inquiry thàt might properly hâve 
been made; that is, an inquiry wjth a view to ascertaihing whether 3 
years' actual, résidence had been rnade, with cultivation, improvements, 
etc., as .required by the act of August 15, 1894. The général rule on 
the subject is tersely stated in Ameirican and English Enc. of Law, 
vol. 14, p.,,S9, as foUows: . . ', 

"To cpiistltute fraud, a représentation must be as to a material fact. With 
respect to tliis rule, thore is no' conflict of opinion, except soJiietimes in Ita 
application. A tepresentation in relation to a fact that is not material to a 
eontract, tliough it may be false an<l kaown to he false by the person makiug 
it, and though it may be acted upon by tlie other party, is not fraud, eitlier 
for the purpose of an action of ;deceit, or for the pui-pose of rescinding the 
eontract." 

Then again, at'page 62 : 

■'It bas been said tliat fraud is material to a eontract, If the eontract would 
probably not hâve been made if the fraud had not been practiced. This, how- 
ever, is not alvvays true. If a représentation is nOt material, a person bas 
no right to act upon It, and, if he does, he is not entitled to relief or redress 
on the groiind of fraud. Tlie question is not whether the person to wbora the 
représentation was made deemed it material, but whether It was in fact 
material." 

The rule that the false représentations must be of a fact material 
to the eontract or inquiry bas the approval of the United States Su- 
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preme Court. See Marshall v. Hubbard, 117 U. S. 415, 6 Sup. Ct. 
806, 29 L. Ed. 919. The Circuit Court in that case instructed the 
jury, among other things, that: 

"Not only must the represeatations be made, not only must they be fraud- 
ulent, and not only must It appear that the party relied, and had a right to 
rely, upon theni, but it must also be shown that the représentations were ma- 
têrial to the contract or transaction which took place between the parties." 

Then, after so instructing the court said: 

"I think, therefore, that upon the proofs the case is within the rule laid 
ilown by the Suprême Court of the TJnlted States, namely : The court can now 
see, upon the évidence that bears upon the question of materiality of the rep- 
résentations, and alleged in jury to the défendant, that if the jury were to ren- 
der a verdict against the plaintllï it would hâve to set that verdict aside." 

The court thereupon directed a verdict for the plaintiff, the fraud 
having been set up by the answer as a défense. On appeal to the Su- 
prême Court, the action of the Circuit Court was affirmed, thus approv- 
ing the holding of the Circuit Court. Other cases hold to the same 
principle, that the false représentations must be of a fact material to 
the contract or transaction to constitute actionable deceit. Saxby and 
Wife V. Southern Land Co., 109 Va. 196, 63 S. E. 423 ; Hall v. John- 
son, 4rMich. 286, 2 N. W. 55. In the latter case the court says: 

"False Tepresentations, no matter hovv acted upon, will not be sufflcient to 
set aside an agreement otherwise valid, unléss they veere material." 

See Missouri Lincoln Trust Company v. Third National Bank of St. 
Louis, 154 Mo. App. 89, 133 S. W. 357; Furneaux v. Webb, 33 Tex. 
Civ. App. 560, n S: W. 828; Anderson v. Adams, 43 Or. 621, 627, 
74 Pac. 215. 

The rule is further extended to comprise alleged false représenta- 
tions as to a fact of which the opposing party had knowledge, or which 
was patent to him, or of a fact upon which he had no right to rely. 
In either of such cases the action of deceit will not lie. Prince v. 
Overholser, 75 Wis. 646, 44 N. W. 775 (citing Slaughter's Adm'r v. 
Gerson, 13 Wall. 385, 20 L. Ed. 627); Robins v. Hope, 57 Cal. 493. 
No misrepresentation concerning the state of a party's own title to 
land can be treated as misleading to him. Ruâsell v. Branham, 8 
Blackf. (Ind.) 277. A party is not responsible fot a misrepresentation 
of the légal efïect of a contract. First National Bank of Elkhart v. 
Osborne et al., 18 Ind. App. 442, 48 N. E. 256. 

Now, applying the doctrine as thus established by the authorities, 
it is perfectly manifest that the alleged false représentations made by 
the proofs of the eight entrymen and their witnesses were wholly im- 
material to the inquiry and to the transactions of the entrymen with 
the government ; and not only this, the représentations were of facts 
upon which the government had no right to rely. The government 
knew the law and was cognizant of the proper interprétation thereof, 
and, having such knowledge, it could not be deceived by proOfs that 
had relation to acts that could not in any way be construed as a com- 
pliance therewith. 
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[2,] ,The goverrimeht s.eeksito meet this objection to theright of re- 
covery ;by invokingtbe doctrine. that a party who bas effected bis pur- 
pose througb a misrepresentation cannot deny its materiabty. , Bigelow 
on Eraud, 497, citing also Fargo GasHgbt & Coke Co. v. Fargo Gas 
& Electric Co.,; 4 N.D. 219, 59 N. W. 1066, 37 U R. A. 59^, and note. 
But tbe law cannot make thatmaterial: whicb is absolutely not mate- 
rial, and so appears by tbé very transaction itself and tbe law govern- 
ing tbe case. Tbe law of estoppel cannot go so far as to make false 
représentations niade in onè ttànsaction binding in anotber and a total- 
ly distinct transaction. 

[3] It is further suggésted thàt tbe matter of materiabty is for tbe 
jury, and not for tbe court. 

"Coneernlng thè éléments whlch go'to make iip a case of fraud, it is for tlie 
court anU not for the jury to détermine wlietlier, e. g., an inducement held 
out by one party to another, vvhicli the latter i)rofesses to hâve acted upon, is 
material or not. * * * Generally siJéaking It is also for the court to inter- 
pret language of a perfectiy plain natïire, unaffected by external facts such as 
the particular cireumstauces in svhich it vvas used ; when so modifled, it is 
for the jury to déchire its meaning. But wlieu, as >ve hâve just said, the lan- 
guage is plain, and not subject to modification aliunde, the case is for the 
court ; and this is true in prlnelple, whethér the language be written or oral. 
There Is no question of the truth of tliis proposition when applied to wrltteu 
language ; and there ought to be none in regard to oral statement, for no souud 
distinction can. be drawn between the two cases." Bigelow on Fraud, p. lo9. 

Tbis quqtation from Bigelow answers tbe objection. As it relates 
to tbe eigbt entrymen, I am impelled to tbe conclusion tbàt tbe answer 
States a good défense. 

[4]- Tbe case of Wells présents tbe question in a différent aspect. 
Wells made application October 1, 1900, and commuted May 26, 1902. 
Under tbe statute (section 2301, R. S. [Comp. St. 1913, § 4589]) Wells 
was entitled tO commute, if so entitled at ail, upon making proof of 
settlement and of résidence and cultivation for a period of 14 montbs. 
The act of August 15, 1894, requires actual résidence. Adams v. 
Coates, 38 Land Dec. Dept. Int. 179- Wells by,bis ,own testimony 
sbows tbat be bad not actually resided on bis bomestead anywhere 
near 14 montbs. He was asked, "How mucb time since entry bave 
you actually lived upon the land?" to wbich be answered, "Between tbe 
time of entry, viz., October 1, 1900, aind tbe présent time I bave been 
there five times, remaining there each time from one to two weeks." 

The government knevy from tbis testimony tbat Wells bad not coni- 
plied witb tbe law. Notwithstanding, it issued to bim tbe final receipt 
a.nd later the patent. Being fully aware of tbe situation, the govern- 
ment could not bave been deceived by the proofs made. Even if true, 
tbe proofs did not entitle Wells to bis final receipt or patent. So tbat, 
in either aspect, tbe government could not bave been defrauded of 
tbe land- If.it be argued tbat tbe government relied upon tbe proofs, 
tbe natural and pertinent answer is tbat, knowing tbe \ayf and tbe 
requirements of Congress in such a case, it bad no rigbt to rely upon 
tbem, wbether true or false, to tbe extent of approving tbe claim and 
issuing final receipt and patent. Such being tbe situation, the govern- 
ment is not entitled to art action in deceit. 
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The demurrer will be sustained as to the second further and sep- 
arate défense, and overruled as to the third. 

[5] As to the fourth, I am still of the opinion that this is not the 
time to pass upon the question involved. 

Judgment accordingly. 



GIBSON V. VICTOR TALKING MAOH. CO. 
(District Court, D. New Jersey. March 21, 1916.) 

1. Pbincipal and Aoe>ît <g=5l45(2) — Bkeach of Contbact Undee Seal — 

RiGiiT OF Action Against Third I'erson. 

Paroi évidence is not admissible to show that one of the parties to a 
eontract under seal acted as agent for another, for the purpose of diarg- 
ing the latter or permitting hini to sue and a défendant sought to be so 
eharged rnay raise the sanie question by demurrer, where a copy of the 
eontract is made a part of the déclaration. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 
514, 516, 517 ; Dec. Dig. <g=>145(2).] 

2. CouETs iS=>372(4) — Fedebal Courts — State Law as Rule of Décision. 

Whether or not an action at law may be malntained in a fédéral court 
by a party to a eontract against one who bas assumed the obligations of 
the other party thereto is to be determined by the law of the state 
where the action Is brought. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 979; Dec. Dig. 
<S=372(4).] 

3. CoNTBACTS <g=>187(l) — Action for Breach — Rioiit of Action Against 

Pebson Assuminq Contbact. 

Under the law of New Jersey sueh an action may be malntained at 
law, where it is alleged and shown that the eontract of assumption by 
défendant was made for the beneflt of plaintiff. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 798, 799, 801- 
804, 806, 807 ; Dec. Dig. ©=>187(1).] 

At Law. Action by Robert L. Gibson against the Victor Talking 
Machine Company. On demurrer to second amended déclaration. 
Overruled. 

Ernest Howard Hunter, of Philadelphia, Pa., for plaintiff. 
French & Richards, of Camden, N. J., for défendant. 

HAIGHT, District Judge. This matter is before the court upon 
a demurrer to the plaintifï's second amended déclaration. Twenty-nine 
grounds of demurrer are assigned. Ail of them, except those herein- 
after specially referred to, are the resuit, I think, of a misconception 
on the part of defendant's counsel of the nature and purpose of this 
action. This, however, is not surprising, in view of some of the 
allégations of the déclaration and the attitude which plaintiff's counsel 
took upon a previous demurrer regarding the nature of the action. 
He then argued that the action was one in tort, and now that it is one 
on eontract. The cause of action set forth in the présent déclaration, 
as in those preceding, is essentially one to recover damages for a breach 
of a eontract. It is in no sensé an action in tort. The plaintiff does 

@=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
232 F.— 15 
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not sue for an infringement, or seek to recover damages therefor. He 
sues because, as it is alleged, the défendant has failed to prosecute 
suits to prevent infringements which, it is claimed, it was bound by 
contract to do. He does not seek to recover any damages from the 
American Graphophone Company for infringement or otherwise, but 
he claims that the American Graphophone Company has infringed 
the patents mentioned in the contract ; that it was the duty of the de- 
fendant, by virtue of the contract, to hâve instituted and prosecuted suits 
to prevent such infringements ; and that it not only failed to do so in 
good faith, but it entered into a contract with the American Grapho- 
phone Company whereby it licensed that Company, in efïect, to use the 
subject-matter of the patents mentioned in the agreement, and thus 
precluded itself from instituting suits for such infringements. Hence 
the question as to whether the agreement, which it is alleged that the 
défendant has broken, is an assignment of the patents therein men- 
tioned, or merely a license, is immaterial. 

I think that the déclaration clearly allèges that the défendant has fail- 
ed to institute suits which were necessary to enjoin material infringe- 
ments. It allèges that the agreement was to institute any and ail 
suits necessary for enjoining any and ail infringements, and then al- 
lèges that the "défendant has not performed its duty in that regard, 
and has neglected to institute and prosecute such suits to prevent any 
and ail infringements." This is clearly an allégation that suits were 
necessary, and that the défendant has not instituted them. I see no 
merit in the contention that the déclaration is f aulty because it f ails 
to allège that the patents mentioned in the contract do not infringe cer- 
tain other patents, which, in the agreement, were stated to be owned 
by the assignée or licensee. If, as alleged in the déclaration, it was 
agrced that suits should be instituted to prevent infringements of the 
patents assigned or licensed, it is immaterial whether those patents 
infringed any others, because the agreement on behalf of the licensee 
or assignée was to institute suits to prevent infringement of the 
former. It is readily conceivable why the clause of the agreement 
upon which this suit is based was inserted, and that a failure to per- 
form it could cause the plaintiff substantial damages. Thèse damages 
may be nominal or substantial, depending upon the proof in the 
case. 

As a considération for the assignment of the patents or the granting 
of licenses thereunder, as the case may be, the plaintiff and the party 
to whose rights he has succeeded were to receive royalties on the num- 
ber of patented articles sold by the assignée or licensee. The number 
of such sales, and consequently the amount of the royalties which 
the plaintiff was entitled to receive under the contract, would undoubt- 
edly be affected by the extent to which the assignée or licensee main- 
tained exclusive control of the right to manufacture and sell the pat- 
ented articles. If he alone could place the patented article upon the 
market, the sales would undoubtedly be greater than if there were a 
number of other people selling the same, or a similar article. I am 
persuaded that the plairitiff's damages would be limited in this respect, 
and confined to what he could show, with reasonable certainty, he 
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had lest in royalties in the manner before mentioned. It therefore 
by no means foUows that the spécification of damages mentioned in 
the déclaration is the proper measure. But this allégation, as well as 
some others in the déclaration, may be treated as surplusage, and 
therefore as unbailable to the défendant on demurrer. 

It is also urged that if the contract sued upon was not an assign- 
ment of the patents, but merely a license, that then the requirement 
thereof — that suits be brought for infringements by the licensee — is 
invalid, because a licensee has no right to bring an action for inf ringe- 
ment in his own name. Without considering other answers, which 
suggest themselves, to this objection, it is sufficient to say that the 
agreement provides that the plaintiff shall be joined as cocomplàin- 
ant. 

It is also urged that the agreement merely calls for the institution 
of suits, and that the déclaration proceeds on the theory that the de- 
fendant failed to institut e and prosecute. I think this objection is 
frivolous. When the parties used the word "institute," it is entirely 
clear that they intended that the suits to be instituted should be pros- 
ecuted. The important grounds of demurrer are those which bave 
to do with the allégations of the déclaration which connect the de- 
fendant with the contract upon which this suit is brought. This 
contract was originally entered into between the plaintiff and another 
on one side, and one Eldridge R. Johnson on the other. The défend- 
ant was not a party thereto. The déclaration allèges that, when the 
contract was made, Johnson was engaged in promoting the organiza- 
tion of the défendant corporation for the purpose of conducting the 
business of manufacturing and selling, among others, the articles 
covered by the patents mentioned in the agreement, and that it was 
the understanding of the parties to the agreement, at the time it was 
entered intô, that the license Was not to be exercised by Johnson per- 
sonally, but was tq be assumed and exercised by the défendant cor- 
poration as soon as it was orgahized, and that thereafter, upon the 
organization of the défendant, in pursuance of such understanding, 
the défendant took over the said license and assumed ail of the obli- 
gations thereof. The agreement was in writing and under seal. There 
is no mention therein of the defendant's proposed connection with the 
contract; or of Johnson's agency. Nor is the contract, on its face, am- 
biguous, or in any way uncertain. It purports to be made between 
Johnson on one side, and the plaintiff and one Jones on the other. 
The averments of ' the déclaration also make it évident that the de- 
fendant corporation was not an undisclosed principal. 

[1] It is insisted on behalf of the défendant that the averments of 
the déclaration just mentioned, respecting the understanding of the par- 
ties, will not support an action against the défendant because they call 
for paroi contemporaneous évidence, which would be inadmissible to 
vary the written contract, and further that the allégations regarding 
the assuming of the contract by the défendant will not support ah ac- 
tion a.^/aw against if, but that the plaintiff's remedy, if any, against the 
défendant, on account of the latter's assuming the obligations of the 
contract, is in equity. The fact that the corporation was not in ex- 
istence at the time the contract was made is, I think, not material in 
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view of the later allégations of the déclaration, which sufficiently in- 
diçate aratification of the action of the agent, if agency ean be shown. 
The important question is whether an action can be maintained on a 
sealed instrument against one not a party thereto, and who can only 
be shown to be a party (that is, that the contraçt was made on his be- 
half by an agent) by paroi évidence. Whatever conflict there may be 
in the cases regarding the right to show, by paroi évidence, that one 
of the parties to a written contraçt, not under seal, acted as an agent 
for another (whether disclosed or undisclosed as principal) for the 
purpose of charging or permitting the latter to sue, there is no doubt 
that such évidence cannot be received where the contraçt sued upon 
is under seal. New Jersey Steam: Navigation Co. v. Merchants Bank, 
6 How. 343, 380, 12 L. Ed. 465 ; Whitney v. Wyman, 101 U. S. 392, 
395, 25 L. Ed. 1050; Borcherling v. Katz, 37 N. J. Eq. 150; Schenck 
V. Spring Lake Beach Improvement Co., 47 N. J. Eq. 45, 19 Atl. 881 ; 
cases cited,31 Cyc. 1576 and 1658. 

Nor do I perceive any reason why this question cannot be raised 
and disposed of on demurrer by the party who could object to the ad- 
mission of the évidence, when a copy of the contraçt is attached to 
and made a part of the déclaration, as in this case, for, in such cases, 
the déclaration shows, on its face, that there is no ehforceable cause 
of action. It bas been so raised in Ee Grand Co. v. Richman, 82 N. 
J. Eq. 481, 91 Atl. 723, and Schenck v. Spring Lake Beaçh Improve- 
ment Co., supra. If, therefore, there were no further averments in the 
déclaration upoji which to connect the défendant with the obligations 
of the contraçt, it would follow that the demurrer should be sustained. 
But the déclaration contains the additional allégations before men- 
tioned that the défendant has assumed ail of the obligations of the 
contraçt. 

[2] It is urged, however, on behalf of the demurrant that an action 
at laiv cannot be maintained in a fédéral court by one in his own name, 
against another whose obligation?, if any, arise simply from the as- 
suming of the contraçt made between the plaintifif and third person. 
The décision of the Circuit Court of Appeals of the Second Circuit 
in Goodyear Shoe Machinery Co. v. Dancel, 119 Fed. 692, 56 C. C. 
A. 300, is cited in support of this contention. That was an action at 
law to recover certain unpaid license fées alleged to be due to plain- 
tiff's intestate under a contraçt made between the latter; and défend- 
ants assigner, the défendant having agreed to assume ail of the ob- 
ligations of the assigner to pay such license fee. It was held that the 
action was not maintainable at law, upon the theory that the eflfect of 
the agreement between the défendant, and its assignpr was : merely 
to create the relation of principal and surety between thera, but no di- 
rect obligation of the défendant (the assignée) to the plaintiffs' intes- 
tate, and that "accordjng to the décisions in Second National Bank 
of St. Louis v. Grand Lodge of Free & Accepted Masons of Missouri, 
98 U. S. 123 [25 E.' Ed..75], Cragin v. Lowell, 109 U.,S. 194 [3 Sup. 
Ct. 132, 27 L.„Ecl. 903], and Kellerv. Ashford, 133 U. S. 61Q [10 Sup. 
Ct. 494, 33 E. Ed! 667], the plaintiffs could not maintain an action at 
law against the défendant upon the covenant." It was, held, however, 
that the plaintiff would hâve been entitled to enforce in equity the 



GIBSON V. VICTOR TALKING MACH. CO. 229 

agreement of the défendant with its assigner, upon the équitable doc- 
trine that a créditer may hâve the benefit of any obligation or security 
given by the principal to the surety for the satisfaction of the debt. 

It was evidently urged in that case (although not so stated in the 
opinion) that by the law of New York, where the fédéral court in 
which the action was brought was located, an action could be main- 
tained at law by the plaintiffs against the défendant on such an agree- 
ment, for Judge Wallace, who wrote the opinion of the court, said : 

"It is hardly necessiiry to state that the law of the remeily Is not to be 
determiiied by the décisions of the courts of the state in which tlie action 
was brought, and that neither the décisions of its courts nor the stututes of 
Xew York can confer authority upon the fédéral courts sitting withiu that 
state to exercise e<iuitable jurisdictions in actions at law. State Ivegislatures 
cannot abolish in the fédéral courts the distinctions in actions at law and in 
equity by abolishing such distinctions in thelr own courts." , 

Undoubtedly the gênerai proposition thus enunciated is correct. But 
if the point above mentioned regarding the law of New York was 
urged in that case, I do not think that the court, in relying upon the 
gênerai rule, gave due effect to what I conceive to be the rule laid 
down for such cases by the Suprême Court in Willard v. Wood, 135 
U. S. 309, 313, 10 Sup. Ct. 831, 34 L. Ed. 210, Id., 164 U. S. 502, 518, 
17 Sup. Ct. 176, 41 L. Ed. 531, and Union Life Ins. Co. v. Hanford, 
143 U. S. 187, 190, 12 Sup. Ct. 437, 36 L. Ed. 118. Willard v. Wood 
was originally an action at law brought in the District of Columbia by 
an administrator of an assignée of a mortgage against the executrix 
of a grantee of the mortgaged premises, who had assumed, in the con- 
veyance from the mortgagor, the payment of the plaintiff's mortgage. 
The land covered by the mortgage was located, and ail the instruments 
were executed, in the state of New York. In discussing what law 
was to be applied, Mr. Justice Gray, who delivered the opinion of the 
Suprême Court, said (135 U. S. 312, 10 Sup. Ct. 832, 34 L. Ed. 210): 

"Assuming that the mortgagee has acquired by the law of New York a rlgbt 
to enforce sucli an agreement against a grantee of the mortgagor, the form 
of his remedy, whether it must be in covenant or iu assumpsit. at law or 
in equity, is governed by the lex fori, the law of the District of Columbia, 
where the action was brought." 

It might be considered, in view of the gênerai rule prevailing in 
the fédéral courts regarding the distinction between actions at law 
and in equity, that by.this référence to the lex fori the court did not 
inean that the question of whether a case such as that is to be brought 
in equity or at law is to be governed by the law of the state in which 
a fédéral court is held, but rather by the law pertaining generally to 
fédéral courts, when that ditïers from the state law, were it not for the 
subséquent décision in Union Life Ins. Co. v. Hanford. It was there 
said by Mr. Justice Gray, referring to Willard v. Wood, that the rem- 
edy of the mortgagee is to be determined by the law "of the place where 
the suit is brought." The suit in that case, was brought in the Circuit 
Court of the United States for the Northern District of Illinois. He 
then proceeded to examine the law of Illinois, and found that under 
it the mortgagee might sue at law a grantee who, by the terms of an 
absolute conveyance from the mortgagor, had assumed the payment 
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of the mortgage debt. It was then said by Mr. Justice Grav (143 U. 
S. 190, 12 Sup. Ct. 438 [36 L. Ed. 118]) : 

"Aecordlng to that view, the grantee, as soon as the mortgagee knows of 
the arrangement, becomes dlrectly and prinuu'il.v llnble to the uiortgagee for 
the debt for which the niortgagor was already liable to tliR hitter, and the 
l'elation of the grantee and the grantor towanls the mortf-'agee, as well as 
between themselves, is thenceforth that of principal and surety for the pay- 
nient of the mortgage debt." 

It was held that, as the mortgagee had extended the time for the 
grantee to pay the mortgage debt, the original mortgagors were re- 
lieved from any liability on their bond ; Justice Gray saying, at the 
conclusion of the opinion : 

"Under the law of Illinois, whù'h goverm thU case, the mortgagors were 
thereby discharged from ail liability on the notes, and the Circuit Court 
rightfuUy refused to enter a deficiency decree agalnst them." 

If it was meant by the Suprême Court, when it used in Willard v. 
Wood the words "lex fori," and in Union Ins. Co. v. Hanfofd "the 
law of the place where the suit is brought," that the law of the féd- 
éral courts, as distinguished from the law of the state in which a féd- 
éral court is held, is to govern, it is difficult to understand why it was 
found necessary in the Hanford Case to ascertain what the law of 
Illinois was, and to apply that law, so fa:r as it determined the légal 
relations between the parties in thàt suit. It was stated in the Han- 
ford Case that it was the settled law of the Suprême Court thât the 
grantee is not directly liable to the mortgagee at law or in equity, and 
that the only remedy of the mortgagee against the grantee is by biU 
in equity in the right of the niortgagor and grantor, by virtue of the 
right in equity of a creditor to avail himself of any security which his 
debtor holds from a third 'person for the payment of the débt. And 
it was also said that, in viéw of that rule, it would be difficult to hold 
that the granting of an extension of time to the grantee would releàse 
the mortgagor, ''but the case at bar does not présent itself in that as- 
pect." There then followed the above-mentioned statement of the 
rule regàrding the law of the place where the suit is brought, and a 
discussion of the law of Illinois. It thus appears that the Suprême 
Court considered the law of the fédéral courts inapplicable, but de- 
termined the rights of the parties according to the laws of the state 
where the fédéral court, in which the suit was- brought, was located. 

This view of the effect of those two décisions of the Suprême Court, 
and of the later one in Willatd v. Wood, was entertained by the Circuit 
Court of Appeals of the Seventh Circuit in Adams v. Shirk, 105 Fed. 
659, 663, 44 C. C. A. 652, and in Central Electric Co. v. Sprague Elec- 
tric Co., 120 Fed. 925, 57 C. C. A. 197. In the latter of thèse cases 
it was held that an action at law might be maintained in a fédéral court 
sitting in Illinois by a creditor of a concern directly against another 
concern which had assumed the payment of the debts of the original 
debtor. To the same effect is Bethlehem Iron Co. v. Hoadley, 152 
Fed. 735. (C. C. D. R. L). See also Rea v. Barker, 135 Fed. 890. 
(C. C. D. Or.). In Pittsburg, C. & St. L. R. Co. v. Keokuk & H. 
Bridge Co., 68 Fed. 19, 15 C. C. A. 184 (C. C. A. 7th Cir), in which 
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the opinion was written by the same judge who wrote the opinion 
in the Central Electric Co. Case, Union Ins. Co. v. Hanford and Wil- 
lard V. Wood were examined and discussed, and it was held, while 
recognizing the above-mentioned effect of those cases, that even though, 
by the law of the state in which the fédéral court was located, an 
action might be maintained at law, yet, as the subject-matter of the 
action was within the cognizance of equity, the state rule was only 
concurrent and could not exclude the ancient jurisdiction of equity. 
The suit in that case was in equity, and it was urged that, because the 
local law permitted a suit at law, the suit in equity in the fédéral 
court would not lie. 

The rule which I thus conceive to hâve been laid down by the Su- 
prême Court, in the cases before mentioned, for suits of this kind, 
is quite readily reconcilable with the gênerai rule that the state prac- 
tice will not be followed in the fédéral courts, so as to permit a suit 
founded upon a right that is purely équitable, to be tried at law (which 
is referred to in the Goodyear Shoe Machinery Case, supra). Where 
the right is given to one to sue at law on a contract made between 
others to which he is not a party, as where the person sued has as- 
sumed the performance of an obligation due from one party to a con- 
tract to the person suing, it is upon the theory that there exists a 
direct liability in his own right and not in the right of another. There- 
fore, if in any given state the substantive rights of the parties are so 
fixed, and such rights can ordinarily and according to the course of 
the common law, as where there is a direct contractual liability, be 
enforced in an action at law, a fédéral court, in entertaining such an 
action, would not be exercising purely équitable jurisdiction in an ac- 
tion at law. It is not the same as a case where the state statute or 
practice gives the right to enforce a purely équitable right in an ac- 
tion at law. ' 
[3] I think, therefore, that if by the law of New Jersey the plaintiff 
might maintain an action at law against this défendant on its agree- 
ment to assume the obligations of the contract made between the plain- 
tiff and Johnson, such an action may be maintained in this court. It 
is the rule in New Jersey, settled by a long line of décisions, that in 
cases of simple contracts, if one person makes a contract with another 
for the benefit of a third, the latter may maintain an action at law 
upon it, although the considération did not move from him. Joslin 
V. New Jersey Car Spring Co., 36 N. J. Law, 141 (Sup. Ct.) ; Jordan 
V. Laverty, 53 N. J. Law, 15, 20 Atl. 832 (Sup. Ct.); Styles v. Long 
Co., 67 N. J. Law, 413, 417, 51 Atl. 710 (Sup. Ct.) ; Id., 70 N. J. Law, 
301, 57 Atl. 448 (Ct. E. & A.); Holt v. United Security Life Ins. Co., 
76 N. J. Law, 585, 589, 72 Atl. 301, 21 L. R. A. (N. S.) 691 (Ct. E. 
& A.) ; Fleming v. Reed, 77 N. J. Law, 563, 567, 72 Atl. 299 (Ct. E. & 
A.); Chambers v. Philadelphia Pickling Co., 79 N. J. Law, 1, 75 Atl. 
159 (Sup. Ct.), affirmed 83 N. J. Law, 543, 83 Atl. 890 (Ct. E. & A.); 
Collier v. De Brigard, 80 N. J. Law, 94, 77 Atl. 513 (Sup. Ct.). This 
rule has been extended by statute to contracts under seal. P. L. 1903, 
p. 541, § 28. _ 

Crowell V. Hospital of Saint Barnabas, 27 N. J. Eq. 650, which is 
cited by défendant, is not opposed to this rule, but, on the other hand, 
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the rûle was recognized, but held inapplicable, both becâuse tlie con- 
traCt was under seal and becanse an agreement by the grantée to, as- 
sume the payment of a mortgage was held not to hâve bëên made for 
thebenéfit of the rriortgagee. See Styles v. Long Co., 67 N. J. Law, 
413,;'51 Atl. 710, supra-. Nor do I think this rule is opposed to the 
dobtritie of the Suprême Court of the United States, to be deduced 
from'Hèndrick v. Lindsav, 93 U. S. 143, 23 L. Ed. 855, National Bank 
V. Grand Lodge, 98 U. S. 123, 25 L. Ed. 75. Savings Bank v. Ward, 
100 U. S. 195, 25 L. Ed. 621, Cragin v. Eovell, 109 U. S. 194, 3 Sup. 
Gt.î32, 27 L. Ed. 903, Keller v. Àshford, 133 U. S. 610, 10 Sup. Ct. 
494, 33 L. Ed. 667, and German Alliance Ins. Co. v. Home Water Co., 
226 U. S. 220, 33 Sup. Ct. 32, 57 L. Ed. 195, 42 h. R. A. (N. S.) 1000. 
It is not sufFicient under the New Jersey rule that the plaintiff hâve an 
indii'ect interest in the ' performance of the contract which he sues 
Upo.n' and to which he is not a party, or that he may be benefited by the 
performance of the contract, but he can only maintain an action when 
thé contract is made for his direct benefit. Styles v. Long Co., 70 N. J. 
Law, 305, 57 Atl. 448. This is the doctrine, as I understand it, of the 
United States Suprême Court. Its décisions recognize the right of 
a third party to sue on a contract in which he is given a direct inter- 
est, or which was made for his direct benefit. The divergence of 
view, if any, exists rather, I think, regarding the application of the 
fuie than the rule itself. 

The remaining question, therefore, is whether the assumption agree- 
ment (which must be relied upon to entitle the plaintiff in this suit 
to recover) is one which was made for the benefit of the plaintiff. The 
averments of the déclaration sufficiently set forth a considération, as 
between Johnson and the défendant, for the making of the contract. 
Without attempting to review the cases in which it has been held that 
the assumption or agreement to pay a debt due to the plaintiff from one 
of the parties to the agreement, or ail of the debts and liabilities of one 
of the parties to the contract (among which class that of a plaintiff is 
included), is a contract made for the benefit of such plaintiff and en- 
titled him to sue thereon (a number of the New Jersey cases above 
cited so hold), and those cases which hold the contrary (among the 
latter are some of the cases in the United States Suprême Court above 
cited), I think it sufficient to say that the assumption agreement set 
forth in the déclaration in this case, taken in connection with the 
other averments of the déclaration, in my judgment indicates that it 
was made for the sole benefit of the plaintiff in this action and en- 
titles him to sue at law thereon. Of course, this view may be subject 
to change when the actual proofs are submitted. 

It follows, therefore, that the demurrer must be overruled, with 
costs. The order shall provide that the défendant may plead within 
20 days. 



DE FKIECE V. BKYANT 233 

DE FRIECE V. BEYANT et aL 
(District Court, E. D. Kentucky. Aprll 12, 1916.) 

1. Bankbuptcy <S=>205— Pres-ebences— Remedy by Teustee. 

The fact that credltors of a bankrupt obtained a préférence by attach- 
Ing in another state notes due the bankrupt and selling them under tlie 
order of the court does not entitle the trustée in bankruptcy to reeover 
the notes from the purchasers, but only to reeover from the credltors thé 
amount they received. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. {| 234, 303; 
Dec. Dig. <S=>205.] 

2. Bankruptcy <S=î162— "Préférence"— Sale by Coxtbt. 

A sale In attaehment proceedlngs in another state of notes glven to a 
bankrupt is not a "préférence," vvhere there was no transfer by the bank- 
rupt, and he did not procure or suft'er the judgment to be rendered. 

[Kd. Note.— For other caises, see Bankruptcy, Cent. Dig. §§ 278-281 ; 
Dec. Dig. <S=>162. 

For other définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

3. Bankruptct <S=>200(3) — Attachmjsnt^-Judqment of Sale. 

A judgment rendered by a state court, dlrectlng the sale of notes of a 
bankrupt which had been attached, is vold, where nelthor the bankrUpt 
nor his trustée were before the court when it was rendered, and the bank- 
rupt was insolvent when the attadiment suit was begun, so that the at- 
taehment was vold under Bankr. Act July 1, 1808, c. 541, § 67f, 30 Stat. 
564 (Comp. St. 1913, § 9651). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 296-300; Dec. 
Dig. cs=5200(3).] 

4. Bankruptcy <S=3293(1) — Jurisuiction of Courts— Suit to Rkcover Debt. 

Bankr. Act, § 23b, as amended by Act June 25, lOlO, c. 412, § 7 (Comp. 
St. 1913, I 9607), provlding that suits by a trustée In bankruptcy shall be 
brought in the courts where the bankrupt might hâve brought them, un- 
less by consent of the proposed défendant, except suits for the recovery 
of property under the sections forbidding préférences . by proeuring or 
suffering jndgments and fraudulent conveyances, does not give the United 
States courts jurisdlctlon over a plenary suit by the trustée to reeover 
a debt due the bankrupt, where the amount was insufficient to glye ju- 
risdiction because of diverslty of citl?enship. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 411; Dec. 
Dig. <S=293(1).] 

6. Bankruptcy ®=3293(1) — ^Jubisdiction of Courts— Hecdveby of Debt. 

Bankr. Act, § 2, cl. 20 (Comp. St. 1913, § 9586), giving courts of bankrupt- 
cy ancillary iurisdlction over persons and property Wlthin their respective 
territorial limits In aid of a receiver or trustée appointed in any bankrupt- 
cy proceedlng pending In any other court of bankruptcy, glves such ancil- 
lary jurisdtction only over summary proceedlngs which would hâve. been 
Wlthin the jurisdlctlon of the court appointing the trustée if wlthin Its 
territorial limits, and does not gIve It jurisdlctlon over a plenary suit by a 
trustée in bankruptcy appointed in another district to reeover a debt due 
the bankrupt from a debtor reslding there. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 411 ; Dec. Dig. 
<S=2»3(1).] 

6. Bankruptcy <g=293(l)— Jubismctioh of Coitbtb— Injunction Aoainst 

GLAIil TO PBOPEHTY. 

A court of bankruptcy bas suihmary jurisdlctlon to enjoin the assertion 
of a claim to notes In the possessloti d£ the trustée based on a sale on at- 

^c=>.For other cases see same toplc & KEY-NUMJ3SR bi ail Kejr-lJumberea JîlgesU.* Indexes 
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tachment tbereof, whlA was voJd under the Bankruptcy Act, where be- 
cause of sueh elalm the debtor refused to pay the notes and the trustée 
could not sell them to otheçs, and tberefore a court of another district 
has ancillary Jurisdiction over a suit for such injunction under Bankr, 
Act, § 2, cl. 20. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. { 411; Dec. 
Dlg. ®=>293(1).] 

In Equity. Suit by Frank W. De Friece, as trustée in bankruptcy, 
against A. W. Bryant and othcrs. On motion to dismiss for want 
of jurisdiction. Motion overriiled. 

James H. Jeffries, of Pineville, ,Ky., for plaintiff. 
Patterson & Ingram, of Pineville, Ky., for défendants. 

COCHRANj District Judge. This cause is before me on motion 
to dismiss for want of jurisdiction. It is a suit in equity, and was 
brought August 16, 1915. The bankruptcy proceeding in which plain- 
tiff was appointed trustée of the bankrupt is pending in the United 
States District Court for the Western District of Virginia and is a 
voluntary proceeding. It was brought May 29, 1915, adjudication 
was' had May 31, 1915, and plaintiff was appointed trustée June 11, 
1915. The plaintiff and the bankrupt are citizens of Virginia, and 
the défendants are citizens of Kentucky and réside within this dis- 
trict. 

The bill contains two paragraphs. The first allèges that the de- 
fendant Bryant on October 25, 1913, executed to Grant Mason a note 
for the sum of $600, payable 12 months after date, and bearing 6 per 
cent, interest, as part of the purchase price of certain real estate in Bell 
county, in this district, that day sold and conveyed to him by Mason ; 
that Mason on November 13, 1913, assigned the note to the First State 
Bank of Pineville, Ky. ; that the bank on December 17, 1914, as- 
signed it to the bankrupt, and same came into plaintiff's possession 
upon his appointment as trustée as part of the estate of the bankrupt, 
no part of which had ever been paid; and that a few days before 
bringing the suit the défendant Bryant conveyed the real estate to 
the défendant Stanley. The plaintiff seeks therein a personal judg- 
ment against the défendant Bryant for the amount of the note and 
enforcernent of the vcndor's lien to secure same, retained in the deed 
by a sale of the real estate and application of its proceeds to the pay- 
ment pf the note. 

The second paragraph allèges that on June 25, 1914, I^ee Bowman 
executed to the bankrupt his nine notes for the sum of $76.50 each, 
àmounting in the aggregate to the sum of $688.50, each payable in 
monthly jnstallments, one after the other, the first installment June 
15, 1914, and the last June 15, 1923, and bearing 6 per cent, interest, 
and at the same time executed a mortgage on certain real estate in 
Bell county to secure their payment ; that the first eight installments 
due on the first note were paid to the bankrupt, and this note subject 
to thèse payments, and the other eight notes upon plaintiff's appoint- 
inet\^, also came into his posseission as part of the estate of the bank- 
rupt; that on June 17, 1915, a spécial master of the circuit court of 
Bell county, acting under a judgment of that court entered June 1. 
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1915, in an ordinàry action brought April 26, 1915, by L. E. Loder 
against the bankrupt attempted to sell thèse notes at public auction 
and at the sale the défendant Bryant became the purchaser thereof ; 
that he was claiming to be the owner of the notes by virtue thereof 
and Bowman, the obliger, because of such claim was refusing to make 
any further payment on them to plaintiff; and that plaintiff was not 
a party to the action, and the bankrupt, though a party, was not before 
the court therein, either by service of process, actual or constructive, 
or by appearance. The plaintiff seeks therein to obtain a decree that 
the défendant Bryant does not own thèse notes and that plaintiff is the 
owner thereof. 

Pending the motion plaintiff tenders an amended bill, in which he 
allèges that the ordinàry action referred to in the second paragraph of 
the bill was a consohdation of seven of such actions brought by cred- 
itors of the bankrupt against it; that in each of thèse actions, when 
brought, an attachment was sued out against the bankrupt, which was 
thereupon levied upon the $600 note of the défendant Bryant and 
the $688.50 Bowman notes, by summoning Bowman and Bryant to 
answer as garnishees therein ; that the appearance of the bankrupt to 
the Consolidated action was attempted to be entered on June 1, 1915, by 
its former président, who had resigned bis position as such on May 
1, 1915, and who then had no authority to act for the bankrupt; that 
the judgment of June 1, 1915, decreed the sale of both the Bryant 
$600 note and the Bowman $688.50 notes in furtherance of the at- 
tachment; that at the sale the défendant Bryant purchased his own 
note, as well as the Bowman notes, the purchase price thereof being 
$224 and for the Bowman notes $206; that ail the notes were worth 
what they called for ; and that af ter the bringing of this suit the de- 
fendant Bryant paid the purchase price of the notes to his attorney, 
who was also the attorney for the plaintiff in the Consolidated action, 
to hold for the spécial master. 

The plaintiff seeks therein for judgment and decree as prayed for 
in the original bill and any other relief which it may appear fhat he 
is entitled to. He claims therein that the effect of the proceedings in 
the Bell circuit court was to give to the plaintiffs in the Consolidated 
actions a préférence, and that, therefore, this court has jurisdiction 
to grant him relief under sections 23b, 60b, and 67e of the Bankrupt 
Act (Comp. St. 1913, §§ 9607, 9644, 9651). 

[1-4] The rightof the plaintiff to relief at the hands of this court is 
not aided by the claim that by reason of those proceedings a préférence 
was given to the plaintiff in the Consolidated actions. If this claim 
were sound, the only relief to which plaintiff would be entitled would 
be to recover the proceeds of the sale in those proceedings, which is ail 
that it is possible to say that the plaintiffs thereby obtained, and they 
are not défendants herein, and no relief is sought against them. But 
the claim is not sound. The bankrupt has made no transfer of those 
notes, and it did not suffer or procure the judgment made in those 
proceedings to be made. That judgment is void, not only because 
neither the plaintiff nor the bankrupt were before the court when it 
was rendered, but because, further, if the bankrupt was insolvent 
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When those Consolidated actions were brought, which would seem to 
be the case, though perhaps it is not distinctly alleged, the attachments 
sued eut therein were rendered null and void by the bankruptcy pro- 
ceedings under section 67f of the Bankruptcy Act. It is therefore es- 
sential to rest the court's jurisdiction on some other ground than this, 
if it is to be maintained. 

And it would seem to be clear that the court has no jurisdiction of 
the case presented by the first paragraph of the bill or to grant the 
rehef therein sought; What it présents is a suit to recover the amount 
due the bankrupt's estate on the $600 note of the défendant Bryant 
through a personal judgment against him and a decree enforcirig the 
vendor's lien to secure same. Such a suit does not corne within sec- 
tion 23b of the BankrUpt Act, where grant of jurisdiction is to be 
found, if it exists anywhere. It could not hâve been brought by the 
bankrupt, if proceedings in bankruptcy had not been instituted, for, 
though the requisite diversity of citizenship existed, the amount in 
controversy between the parties was not sufficient. The défendant 
has not consented to the jurisdiction, and, if it had, his consent would 
hâve been of no avail. Lovell v. Newman, 227 U. S. 412, 426, 33 
Sup. Ct. 375, 57 L. Ed. 577. And the suit does not corne within any 
of the exceptions contained in the section as it stands since the 1910 
amendment. 

That this court has no jurisdiction of plenary suit by the trustée 
in bankruptcy against an adverse claimant, save as provided in section 
23b was determined by the Suprême Court in the cases of Bardes v. 
Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 h. Ed. 1175, 
Mitchell v. McClure, 178 U. S. 539, 20 Sup. Ct. 1000, 44 L. Ed. 1182, 
and Hicks v. Knost, 178 U. S. 541, 20 Sup. Ct. 1006, 44 L. Ed. ^1183, 
which arose before any of the amendments to that section. That a 
debtor is regarded as an adverse claimant is evidenced by the answer 
which the vSupreme Court gave to the first of the three questions an- 
swered in the Bardes Case. That answer was : 

"Tlie provisions of the second clause of section 2.3 of the Bankrnpt Act of 
1S98 Contra] and liniit the jurisdiction of ail courts, iucluding the sex'eral 
District Courts of the United States, over suits broupht by trustées in hank- 
ruptcj' to recover or collect debts due froui third parties, or to set aside trans- 
féra of property to third parties, alleged to be fraudulent as against creditors, 
încluding paynients in nioney or property to preferred creditors." 

The suit involved in the case of Bush v. Elliott, 202 U. S. 477, 26 
Sup. Ct. 668, 50 L. Ed. 1114, was one to collect a debt due the bank- 
rupt estate. Jurisdiction of the suit by the United States Circuit Court 
in which it was brought was upheld, because, if bankruptcy proceedings 
had not been instituted, it might hâve been brought there by the bank- 
rupt, in that the requisite diversity of citizenship existed between him 
and the défendant and the amount in controversy was sufficient. Mr. 
Justice Day said : 

"The suit concerns the right to recover a money debt which Is proi)erty 
(Pirie v. Chicago Title & Guarantee Co., 182 U. S. 488, 21 Sup. Ct. 906, 45 U 
Ed. 1171) and, in the sensé of the law, is with an adverse claimant 'concerning 
property acquired or claimed by the trustée' and is a controversy of vthicli 
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the Circuit Court had jurlsdietion, as between tlie bankrupt and tlie claim- 
ant, but for the bankruptcy proceedings." 

That the jurisdiction of a plenary suit by a trustée to recover a debt 
due from the bankrupt's estate as it stood before the amendments of 
1903 and 1910 (Act Feb. 5, 1903, c. 487, 32 Stat. 797 ; Act June 25, 
1910, c. 412, 36 Stat. 838) has been unaffected by those amendments 
has been determined in the case of Harris v. First National Bank, 216 
U. S. 382, 30 Sup. Ct. 296, 54 I^. Ed. 528, and recognized in the case 
of Lovell V. Newman, supra. I so held in the case of In re Ballon (D. 
C.) 215 Fed. 810. 

[5] But plaintiff does not undertake to rest jurisdiction of the first 
paragraph of the bill on section 23b. He rests it on section 2 (20), by 
which it is provided that courts of bankruptcy are invested with such 
jurisdiction at law and in equity as will enable them to — 

"exercise ancillary jurisdiction over persons or property within thelr respec- 
tive territorial llmits in aid of a recel ver or trustée appointée in any bank- 
ruptcy proceedings pending in any other court of bankruptcy." 

As the first paragraph is a suit by the trustée appointed in bank- 
ruptcy proceeding pending in Virginia to collect a debt due the bank- 
rupt from a debtor in this district, he claims it is authorized by this 
provision. This subdivision was added by the amendment of 1910. 
It has been held that it is but declaratory of the law as it existed 
before its enactment. Babbitt v. Dutcher, 216 U. S. 102, 30 Sup. Ct. 
372, 54 h. Ed. 402, 17 Ann. Cas. 969; In re Elkus, 216 U. S. 115, 30 
Sup. Ct. 377, 54 L. Ed. 407; Lazarus v. Prentice, 234 U. S. 263, 34 
Sup. Ct. 851, 58 L. Ed. 1305. The ancillary jurisdiction exercised and 
upheld in thèse cases was by a summary proceeding, and the right to 
exercise it was limited to cases where the bankruptcy court of original 
jurisdiction could bave acted summarily if the persons or property 
affected thereby was within its territorial jurisdiction. In Babbitt v. 
Dutcher, Mr. Chief Justice Fuller, said : 

"The précise question before us on the présent appeal is whether In a case 
in which the original court of bankruptcy could act summarily. another court 
of bankruptcy, sittlng in another district, ean do so in aid of the court of 
original jurisdiction." 

And in Lazarus v. Prentice, Mr. Justice Day said : 

"Prior to the amendment of June 25, 1910, * * * this court had held that 
in cases where the bankruptcy court of original jurisdiction could itself make 
a summary order for the delivery of property to the trustée or receiver the 
court of aucillary jurisdiction could do so (Babbitt v. Dutcher, 216 U. S. 102, 
30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969), and liy clause 20, added to 
section 2 by the amendment of June 25, 1910, the bankruptcy courts were 
speciflcally given ancillary jurisdiction over persons or property within their 
respective territorial Hmits in aid of a trustée or receiver appointed by any 
coure of bankruptcy," 

Hère the relief sought is not by summary proceedings. It is sought 
by a plenary or independent suit. This is the only way in which it is 
obtainable in any court. It is not obtainable anywhere by proceedings 
-of a summary character. Furthermore, if the District Court of the 
Western District of Virginia, in which the bankruptcy proceeding in 
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whieh plaintiff was appointed trustée is pending, had territorial juris- 
diction of this suit it would not hâve had ancillary jurisdiction thereof 
in aid of plaintiff appointed trustée in the bankruptcy proceeding 
pending therein. And what amounts to the same thing, if the bank- 
ruptcy proceeding were pending hère, this court would not hâve an- 
cillary jurisdiction of this suit in aid of plaintiff appointed trustée in 
that proceeding. This being so, it is not open to claim that this court 
has ancillary jurisdiction cf this suit in aid of the plaintiff appointed 
trustée in the bankruptcy proceeding pending in the Western district 
of Virginia. The ancillary jurisdiction intended to be conferred by 
subdivision 20 of section 2, and which existed before its enactment, 
can only hâve been such as the court of original jurisdiction would 
hâve had if it had had territorial jurisdiction, or such as the court ap- 
pealed to would hâve had if the bankruptcy proceeding were pending 
therein. 

According to this view of the matter the ancillary jurisdiction so 
conferred of proceedings of a summary character is limited to cases 
in which the court in which the bankruptcy proceeding is pending could 
act summarily, if it had territorial jurisdiction and of plenary or inde- 
pendent suits to such as corne within section 23b. Under the act of 
1867 (Act March 2, 1867, c. 176, 14 Stat. 517), in the case of Lathrop 
V. Drake, 91 U. S. 516, 22> L. Ed. 414, Mr. Justice Bradley said : 

"Proceedings ancillary to and In aid of the proceeding in barilîruptey may 
be necessary in other districts Where the principal courts cannot exercise 
jurisdiction; and It may he necessary for tlie assignée to instltute suits in 
other districts for the recovery of assets of the bankrupt. ïhat the courts 
of such other districts may exercise such jurisdiction in such cases would 
seem to be the necessary resuit of the gênerai jurisdiction conferred upon 
them, and is in harmony wlth the scope and design of the act." 

But under the act of 1867 the "principal courts" had essential juris- 
diction of ail suits by assignées in bankruptcy for the recovery of assets 
of the bankrupt, and in no case was ancillary jurisdiction for the re- 
covery of such assets exercised by the fédéral courts of other districts, 
save where the principal courts would hâve had such jurisdiction if 
they had had territorial jurisdiction. 

In the case of Knauth, Nachod & Kuhne v. Latham & Co., 219 Fed. 
721, 135 C. C. A. 419, suit was brought by the trustée appointed in a 
bankruptcy proceeding pending in the Northern district of Alabama in 
the Southern district thereof to set aside a preferential transfer. This 
was a plenary suit against an adverse claimant. It was, however, an 
ancillary suit; i. e., in aid of the trustée and of the bankruptcy pro- 
ceeding pending in the other district. But it came within section 23b. 
Judge Maxey said therein : 

"The adjudication of banltruptcy in the làtter court brought the property of 
tlie banlvrupts, wherever situated, Into custodla legis, and that court tlius ac- 
quired the full rlght to administer the estate." 

And it was held therein, under the décision in the case of Lazarus 
V. Prentice, supra, that a third claimant of the property sought to bc 
recovered had no right to intervene. It may be questioned whether the 
property there involved was in custodia legis, as it was in tlie posses- 
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sion of an adverse claimant, and possibly the doctrine of the case of 
Lazarus v. Prentice, where the ancillary jurisdiction exercised was of a 
summary character, does not apply where it is by a plenary or inde- 
pendent suit. 

The case of Breit v. Moore, 220 Fed. 97, 135 C. C. A. 573, cited and 
relied on by plaintiff, was a plenary suit brought by the trustée. The 
amount in controversy was $250, and there seems to hâve been no di- 
versity of citizenship. It may be said that it was an ancillary suit, but 
it was brought in the court where the bankruptcy proceeding was pend- 
ing, and was to set aside a preferential transfer. It thus came within 
section 23b as amended, and the right to maintain it should be based 
thereon, rather than on the cases of Bardes v. Bank and Hicks v. 
Knost, on which it was based. 

[6] So it is that I reach the conclusion that this court is without ju- 
risdiction to grant plaintiff the relief sought in the first paragraph of 
his bill. How, then, is it as to the relief sought in the second para- 
graph ? Under its allégations plaintiff is in possession of the Bowman 
notes, and the défendant Bryant is asserting an unfounded claim there- 
to. Because of this claim Bowman is ref using to pay him according to 
the terms of his notes ; and by reason thereof , further, plaintiff no 
doubt is unable to sell them advantageously, which, practically, owing 
to the long time they hâve to run, is the only way in which they can be 
handled to the advantage of the estate. The relief sought by this para- 
graph of the bill is a removal of the cloud on plaintiff's title to thèse 
notes growing out of the claim of défendant. It présents the question 
whether plaintiff was entitled to hâve proceeded summarily against 
such défendant to hâve him enjoined from asserting his claim, and, if 
so, also to proceed by plenary suit to obtain the same relief. If such 
reHef can be made the subject of summary proceedings, then the court 
in which the bankruptcy proceeding is pending would hâve been en- 
titled to so proceed if the défendant Bryant had been within its terri- 
torial jurisdiction and, if so, this court has ancillary jurisdiction to 
proceed against him in like manner, as he is within its territorial juris- 
diction. The question, then, cornes to this: Can such relief be made 
the subject of a summary proceeding? It is well settled that delivery 
of possession of property of the bankrupt not held by an adverse 
claimant, and hence in custodia legis, to the trustée, can be enforced 
by summary proceeding. White v. Schloerb, 178 U. S. 542, 20 Sup. 
Ct. 1007,44 L. Ed. 1183; Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. 
Ct. 557, 45 L. Ed. 814; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 
269, 46 L. Ed. 405 ; Babbitt v. Dutcher, supra ; Lazarus v. Prentice, 
supra. It would seem to foUow from this that, in case the trustée 
has possession of such property, his possession thereof can be pro- 
tected from physical invasion by such proceedings. And, if so, no 
reason occurs to me why it cannot in like manner be protected from 
moral invasion as hère; e. g., from ah unfounded claim of ownership, 
which prevents the trustée from handling the property of the bankrupt 
advantageously, and which may be said to amount potentially to a 
physical invasion. He can neither obtain payment of the notes from 
the debtor nor sell them to others for their real value. 
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If, then, plaintiff had proceeded summarily against the défendant 
Bryant as to thèse notes, I would hâve to tiphold the proceeding. This 
he has not done. He has proceeded against him by plenary suit. But 
it was decided in the case of Whitney v. Wenman, 198 U. S. 539, 25 
Sup. Ct. 778, 49 h. Ed. 1157, that where the court has the right to act 
summarily in such cases as we hâve hère it has the right to act by a 
plenary suit. Mr. Justice Day there said : 

"Nor caii we percelve that it niakes any dlfl'erence that the jurisdictlon is 
uot sought to be asserted in a .suinniary proceeding, but resort is liad to an ac- 
tion in tlie nature of a plenary suit, wherein tlie parties can be fully lieard 
after tiie dtie course of équitable procédure." 

This court, therefore, has jurisdiction of the cause of action pre- 
sented by the second paragraph of the bill. And, as the motion to dis- 
miss for want of jurisdiction goes to the whole bill, it will hâve to be 
overruled. The motion to iile the amended bill is overruled also. It 
proceeds on the wrong theory of plaintiff's right to relief. It appears 
from the amended bill tendered that the défendant Bryant is claiming 
his own note, as well the Bryant notes, under his purchase at the judi- 
cial sale in the state court. No reason is perceived why plaintiff should 
not be entitled to the same relief against him as to this claim as to his 
claim to the Bowman notes. 

Leave is granted plaintiff to file an amended bill, seeking relief as to 
this note also. It should set up the proceeding in the state court full)', 
as is done in the am.erided bill tendered, and seek specifically an injunc- 
tion against defendant's claim. 



KLEIN et al. v. BEACH et al. 

(District Court, S. D. New Yorlî. February 23, 1916.) 

1. Copyrights ig=>50 — Contkact Relating to Dramatic Kights in Copt- 

BIGHTED BOOK — CONSTRUCTION "l'BESKNTATION ON TIIE STAGE." 

The writer of a novel, who owned ail rights therein, a dramatic writ- 
er, and a theatrical producer eutered Info a contract in 1911 by which 
the ]iovelist, granted to the draniatist the exclusive right to dramatise 
the book "for présentation on the stage," and both granted to the pro- 
ducei-, on tenus stiited, tlie exclusive right to "produce, perform, and 
represeut the said play * * * on tlie stage," for which it was to pay 
a ro.'i'alty. to be divided equally between thein. The contract further jiro- 
vided that in case of failure of the producer to iomply with its ternis, or 
on its tennination otiierwise, ail rights In the play granted to it should 
revert to the other two parties. Held, that the phrase "présentation on 
the stage," construed in connection with other provisions respecting pro- 
duction of the play by stock conipanles, stage scenery, etc., had référence 
only to the production of the spoUen play in theaters, and that as, at the 
tinie the contract was made, the production of uioving plcture play s was 
a well-known, business, It was not intended that the c"ontraet should earry 
the exclusive right to dranjatize the novel for that purpose, but that such 
right remained lu the author. 

[Ed. Note. — For othèr cases, see Copyilglits, Cent. big. §§ 47, 49; Dec. 
Dig. <S=50.] 

<g — ■Ti'nr other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Copyrights <©=50 — Contkact Relating to Dramàtic IUghts in C'opy- 

RIGHTÉD BOOK- — ErPECT OF AmENDMENT OF STATUTE. 

The rlghts of the parties under such coiitract were in no way affected 
by the subséquent amendment of the Copyright Law (Act March 4, 1909, 
c. 320, § 5, 35 Stat. 1076) by Act Aug. 24, 1912, e. 365, 37 Stat. 488 (Comp. 
St. 1913, § 9521), so as to permit the separate copyrighting of motion pic- 
ture plays. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 47, 49; Dec. 
Dig. ©=50.] 

3. Copyrights iS=50 — Contract Eelating to Dkamatic Rights in Copy- 

bighted book — construction. 

On the subséquent termlnation of the contract with the producer for its 
default, ail rights in the play written by the dramatlst reverted to him 
and the author of the book as tenants in common, and either had the 
right to license its use, subject to the obligation to account to the other 
for one-half the profits. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 47, 49 ; Dec. 
Dig. <S=50.] 

In Equity. Suit by Philip Klein, as exécuter, and Lillian Klein, as 
executrix, of the will of Charles Klein, deceased, against Rex Beach 
and the Selig Polyscope Company, Incorporated. On motion to dis- 
miss bill. Denied as to défendant Beach, and granted as to défendant 
corporation. 

This is a joint motion on behalf of the défendants to dismiss the complaint, 
on the ground that it does not allège facts sufRcient to constltute a cause of 
action. The complaint sets forth that Charles Klein, deceased, was a dramatie 
author and playwrlght, who had achieved great famé and had composed many 
successful and notable plays and dramatie compositions ; that the défendant 
Rex Beach was the author of a novel entitled "Tlie Ne'er Do Well" ; tliat tlie 
défendant the Selig Polyscope Company, Incorporated, is a manufacturer and 
dlstributor of motion plctures ; that on November 17, 1911. Klein and Beach 
entered into a written contract, a copy of which is hereinafter set forth. 

The complaint further shows that thereafter Klein devised and completed 
a dramatie version of the novel, and performed ail the terms of the contract 
on his part to be performed ; that the dramatization wàs produced with suc- 
cess throughout the United States, was a work of great literary merit, and 
of great value to the plaintiffs ; that thereafter the Authors' Producing Com- 
pany failed to give 70 performances during one season, and ail rights in the 
Klein version reverted to Klein and Beach; that later Beach, disregarding 
the rights of Klein, and in dérogation thereof , made an agreement with the 
défendant Selig Polyscope Company whereby he assumed to grant to said 
défendant the right and license to draniatize the novel and to make and ex- 
hlbit cinematographlc films thereof and of the dramatie composition of Klein 
bearing the same name based on the novel ; that the défendants, with full 
knowledge of Klein's rights, for the purposé of making cinematographlc films 
dramatizlng the novel and to reproduce the play, gave a pantomimlc repré- 
sentation of the novel and play, and during that représentation négative mov- 
ing picture films were taken, and thereafter positive films were made for exhi- 
bition f rom such négative film ; that the défendant Selig Company has adver- 
tlsed the films for release and booked thèm throughout the United States 
against the protest of plaintiffs ; that the film is identical with the novel, and 
with the Klein play as produced by the Authors' Producing Company, except 
that it has been elaborated to make it sultable for moving picture exhibitions ; 
and that the film is a dramatization of the novel. 

After settlng forth other allégations to give the court jurisdiction and to 
bring plaintiffs properly in equity, the comiplaint allèges that the film is being 
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booked throughowt the United States and Canada In cheap and inferlor the- 
aters, to whlcli small admission fées are ehargedj and that the use of the film 
in moving pictures will make it impossible to sôcure the production of any 
dramatization by livlng actors, either in first-class theaters or by stock or 
répertoire companies, and will destroy the value of any such dramatization, 
and plaintifCs' rights therein ; and that both the défendants hâve ref used to 
pay to plaintiffs any part of the profits or royalties derived fromi the use and 
exhibition of the film based upon the novel and the dramatic composition. 
PlaintifCs ask for an injunction, an accounting, the surrender of the films, and 
damages. 

On the argument ail counsel stated that, as no questions of fact were in- 
volved, they requested a décision on the whole controversy, and to that end 
it was agreed that the contract betvp^een Beach and the Selig Company should 
be read by the court as part of the papers on the motion to dismlss. For the 
convenience of counsel, in cases of this character, I hâve extracted the essen- 
tial features and language of both contracts: 

Agreement Between Authors' Producing Company, Beach, and Klein. 

Agreement made » • * November 17, 1911, by * * * the Authors' 
Producing Company, a domestic corporation, * * * hereinafter referred 
to as the manager ; Rex Beach, * * * hereinafter referred to as the nov- 
elist; Charles Klein, * * * hereinafter referred to as the author, wit- 
nesseth : 

Whereas, the novelist Is the sole owner of the dramatic rights of a certain 
original novel entitled "The Ne'er Do Well" ; and 

Whereas, the manager wishes to engage the services of the author to drama- 
tize the said book for présentation on the stage; and 

Whereas, the novelist wishes the author to make the said dramatization 
of the said book (which said dramatization shall hereinafter be referred to as 
"the play") ; and 

Whereas, the manager desires to obtain the exclusive right, liberty, and 
license to produce, perform, and represent the said play in the United States 
of America and the Dominion of Canada ; and 

Whereas, the said novelist and author are willing to grant to the said man- 
ager the exclusive rights to produce the said play in the said territory under 
certain terms, provisions, and conditions, etc. 

First. The novelist hereby grants to the author the sole and exclusive right 
to dramatize the said book for présentation on the stage, and agrées that the 
author shall receive one-half of ail moneys paid as royalty for the said play, 
except as provided in clause seventh. 

Second. The author and the novelist hereby agrée to grant, and by thèse 
présents hereby do grant, to the manager, subject to the terms, conditions, and 
limitations hereinafter expressed, the sole and exclusive license and liberty 
to produce, perform, and represent the said play or dramatic composition on 
the stage in the United States of America and the Dominion of Canada. 

Third. The manager in considération of such grant, hereby pays to the nov- 
elist, the sum of one thousand dollars ($1,000.00) upon the signing and exécu- 
tion of this agreement, etc. 

B'ourth. The manager further agrées to pay the author and the novelist, as 
royalty for the said play, * * * a sum equal to, etc. 

Fifth. In case the manager shall désire after the first représentation of the 
said play under this contract, to represent or produce the said play by more 
than one company, it shall be at liberty to do so; and in that case each Com- 
pany shall be treated, for the purpose of Computing the royalties hereunder, 
as a separate undertaklng, etc. 

Sixth. It is expressly understood and agreed that neither this contract nor 
the rights granted to the manager herein shall be assigned or assignable by 
it, nor shall the said play be sublet by the manager without its first havlng 
received the consent in writing, of the author and the novelist so to do. 

Seventh. If the said play is ever produced in stock theaters or by small 
touring companies under other management, the royalty received from any 
and ail such productions shall be divided, etc. 
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Eighth. The manager expressly agrées that it will produce, exhlbit, and 
represent the said play only In flrst-class theaters and in a first-class man- 
ner, with a compétent cast to be selected or approved by the author and the 
novellst, and a properly qualifled stage director, as ail thèse terms are gener- 
ally understood in the theatrical profession, and in a manner satlsfactory to 
the said author and novellst. The author shall also hâve fuU and entlre con- 
trol of the stage and entlre eholce of scène models and scenery and the sélec- 
tion of ail costumes, properties, and accessories for the production for the flrst 
Company. The author shall also stage the play for the production by the flrst 
Company. 

Ninth. The said manager further agrées to produce the said play for a 
consécutive run in an evening bill in a first-class theater on or before the 17th 
day of November, 1912. And it is further agreed that, if the said play is not 
produced and presented by the said manager on or before the said 17th day 
of November, 1912, the said manager will retum to the author ail manuscrlpts 
and parts of the said play in its possession or under its eontrol, and further 
agrées that ail rlghts of vyhatsoever name, kind, or nature In and to the said 
play and ail rights granted by this contract shall forthwith cease and déter- 
mine and shall revert to the said author and the novellst to be disposed of 
as may seem best to them. * * • If the said play is then not produced on 
or before the said 17th day of February, 1913, then the manager agrées forth- 
with to retum to the author ail manuscrlpts and parts of the said play in its 
possession or under its eontrol, and shall lose ail rlghts of whatsoever name, 
nature, or description In and to the said play and ail rights granted to hlm 
by this contract and ail rights shall revert to the author and the novellst 
forthwith. 

Tenth. The said manager expressly agrées to announce in appropriate type 
on ail * * * advertislng matter * • » that '.he said play is a dram- 
atization by Charles Klein of Rex Beach's novel, "The Ne'er Do Well." 

Eleventh. The said manager agrées that no altérations, éliminations, 
emendations, changes, or additions of any sort whatsoever shall be made in 
the text of the said play without the consent of the author flrst obtained in 
writing, and the said author agrées that he will make such reasonable, proper, 
and necessary changes or modiflcation.s in the said play as may be mutually 
considered by the author and the manager to be necessary or advlsable dur- 
ing rehearsals or within a reasonable time after the flrst production of the 
said play. 

Twelfth. The said manager further agrées that if, during any one theat- 
rical year, * » * the said play bas not been produced and presented by 
it with a traveling road company for seventy (70) performances, ail the rights 
of the said ruanager in and to the said play shall cease and détermine and 
shall immediately revert to the said author and novellst. 

Thirteenth. The author and the novellst hereby grant an option to the 
manager to acqulre thé acting and producing rlghts in the said play for the 
Kingdom of Oreat Britain and Ireland and its colonies (Canada excepted), 
etc. 

Fourteenth. If the said manager shall at any time, in any way fail to ful- 
flll any of the terms and conditions in this contract contalned, * * ♦ the 
said author and the novellst or thelr duly authorlzed agent, may thereupon 
* * * give notice terminating this agreement absolutely, and any and ail 
rights granted or asslgned by the author and the novellst to the manager 
herein, shall thereupon immediately cease and détermine and shall thereupon 
immediately revert to the author and the novellst. * * * 

Fifteenth. It is further agreed that upon the termlnation of this agreement 
for whatsoever cause, the manager will forthwith retum to the author ail 
manuscrlpts and parts of the said play in its possession and under its eon- 
trol, together with ail additions to or altérations in the same, ail of whieh 
shall always dèfinitely belong to the said author and thé novellst. 

Sixteenth. It is understood that Selwyn & Co., play brokers, are the agents 
who bave procured the exécution of this contract, and that as such agents are 
entitled to recelve an amount equal to, etc.: Provlded, however, that if and 
when the play shall be produced in stock, or by small touring companies un- 
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der other management, the saiiî brokers shall be eiititled to receive an amouiit 
equal to, etc. 

Agreement Bétween Beach and Selig Company. 

Agreement made * * * March 3, 1914, * * * between Rex Beach, 
* * * hereinafter called tbe author, and tbe Sellg Polyscope Company, 
Ineorporated, * * * hereinafter called the producer, witnesseth: 

Whereas, the author is the sole author and owner of ail right, title, and 
interest in and to a certain eopyrlghted novel eutitled "ïhe Ne'er Do Well" ; 
and 

Whereas, the producer désires to secure and to acquire from the author 
the sole and exclusive right, license, and privilège to produce the said novel 
"ïhe Ne'er Do Well" as a motion picture film, and to manufacture sell, lease, 
and otherwise exploit the same as such throughout ail countries of the world: 

Xow, therefore, in considération, etc., the author and the producer agrée as 
follows: 

First The author hereby grants the producer the sole and exclusive right, 
license, and privilège to reproduce the novel, "The Ne'er Do Well" in motion 
pictures, and to manufacture, sell, lease, and otherwise exploit films from said 
reproduction. 

Second. The producer agrées to pay the author, for said exclusive rights, 
llcenses, and privilèges, one-half of ail net profits from every source accru- 
ing to the producer from the manufacture, sale, leasing of, or otherwise ex- 
ploiting said reproduction. ♦ ♦ » 

Ernst & Cane, of New York City (Bernard M. L. Ernst, of New 
York City, of counsel), for complainants. 

Weadock &; Miner, of New York City (Karl R. Miner, of New York 
City, of counsel), for défendant Beach. 

Nathan Burkan, of New York City, for défendant Selig Poly- 
scope Co. 

MAYER, District Judge;(after stating the facts as above). At the 
outset, it is désirable to clear away immaterial or untenable conten- 
tions. 

First. The relations of the parties must be determined by the writ- 
ten agreements between them, and not by those allégations of the com- 
plaint which plead conclusions of law. Thus the complaint allèges inter 
alla : 

"That in and by said agreement the défendant Rex Beach gave to the said 
Charles Klein the sole and exclusive right to dramatize the book" 

— while in the agreement are the added words "for présentation on 
the stage." Therefore what the right was must be determined by the 
cotitract, and not by the interprétation of the pleader. 

[1,2] Second. The amendment of the Copyright Law, effective on 
August 24, 1912, is irrelevant to the controversy. That amendment, 
so far as hère concerned, merely provided, among other things, for the 
copyrighting of motion picture plays. The contract hère was dated 
November 17, 1911, and the contractual relations between Beach and 
Klein were fixed as of that date. The subséquent agreement (with 
notice, according to the complaint) between Beach and the Selig Com- 
pany gains nothing, because now, under the statute, the motion picture 
rights may be separately dealt with and separately copyrighted. 

We thus come tô the fundamental questions in the case. It may be 
assumed that in November, 1911, the time of the contract, the motion 
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picture play was well known. This knowledge is judicially obtained 
from the files of the court and from reported décisions, notably the 
Kalem Case, 222 U. S. 55, 32 Sup. Ct. 20, 56 L,. Ed. 92, Ann. Cas. 
1913A, 1285; Id., 169 Fed. 61, 94 C. C. A. 429. 

With the knowledge that a play might be produced on the stage with 
the spoken word or exhibited on the screen, Authors' Producing Com- 
pany (the manager) was looking for a new play. Beach owned the 
novel, "The Ne'er Do Well." Klein was a playwright of recognized 
abiiity and expérience. The manager wished Klein to make a play out 
of the novel and to obtain the exclusive right to produce, perform, and 
represent i:hat play on the stage in the United States and elsewhere. 

Throughout, it is apparent that the manager was to produce and 
présent the play on what we understand as the stage as distinguished 
from the screen. Vide "stock theaters;" "small touring companies;" 
Klein shall hâve full control of "the stage" and "entire choice of scène 
models and scenery and the sélection of ail costumes * * * for 
the production for the first company" ; the manager cannot niake 
changes "in the text" without Klein's consent; certain arrangements 
with the play brokers as to compensation, if the play is produced "in 
stock or by small touring companies under other management." 

The manager, therefore, being concerned only with a play with 
speaking actors, the parties whereased and agreed as follows : 

"Whereas, the manager wishes to engage the services of the author to 
dramatlze the said hook for présentation on the stage: * * * 

"First. Tlie novelist hereby graiits to the author tlie sole and exclusive 
right to dramatise the stàû book for présentation on the stage. * * • 

"Second. The author and the novelLst hereby agrée to grant and • ♦ * 
do grant to the uiiiuager * * * the sole and exclusive license and liberty 
to produce, perform, and represent the said play or dramatic composition 
on the stage. * * • " 

Not a word was written about motion pictures. It is argued that, 
if it was intended to exclude motion pictures, such exclusion would 
hâve been expressed. It may be urged with equal force that, if it was 
intended to include them, the inclusion should hâve been definitely 
stated. Klein, as the complaint points out, had achieved great famé 
as a dramatic author, and the product of bis talent appiied to the 
story of the novel was what Beach, Klein, and the manager proposed 
to présent on the stage; but it does not follow that the contracting 
parties intended that there should be no grant by Beach of the mo- 
tion picture rights to any one and that only stage performances with 
speaking actors could be given. By virtue of paragraph twelfth the 
manager's rights "reverted" to Beach and Klein, and under paragraph 
fifteenth ail manuscripts and parts of the play, with ail additions and 
altérations thereafter, were to "definitely belong" to Beach and Klein. 
Thus, at the commencement of this suit, Beach and Klein's estate were 
the co-owners, or, as some cases say, the tenants in common, of the 
Klein play, f reed from any license. 

It is urged that Klein became the sole owner of the Klein dramatiza- 
tion, to do with it as he pleased, obligated only to account to Beach 
for profits. That argument Aies in the face of the intent of the agrée- 
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ment when read as a whole. It thus becomes necessary to détermine 
what the grant from Beach to Klein was. 

The "exclusive right to dramatize" the novel "for présentation on 
the stage" merely meant tha;t no one else was to be permitted to dram- 
atize for the stage, but did not comprehend that Beach could not grant 
the right to another independently to dramatize the novel for the 
screen. Oi course, "stage" is a comprehensive term. Collège com- 
mencements, public meetings, motion picture exhibitions take place on 
the physical structure called "a stage" ; but "présentation on the stage" 
in this contract surely means the spoken play. 

It is suggested that to hold that Beach retained the motion picture 
rights would violate the intent of the parties, because the motion pic- 
ture would destroy or impair the commercial value of Klein's dramatic 
version, and that Klein and the others could not hâve contemplated 
such a resuit. I am far from satisfied that every motion picture inter- 
fères with the box ofifice receipts from the same play on the dramatic 
or the operatic stage. I imagine that the motion picture "Carmen" 
will not outlast the living opéra. 

Then it is quite understandable that a novel may be presented to a 
theater audience in a way quite différent from that shown to a motion 
picture audience and for reasons which are obvious to those who at- 
tend both. Arnold Bennett's "Buried Alive," when transformed into 
"The Great Adventure," was neither more nor less than a character 
study of Farll and Alice Challice. No one could satisfactorily por- 
tray in a picture the study which Ainley or Harding acted on the stage ; 
but "Buried Ahve" on the screen would probably show the scène in 
Westminster Abbey, omitted by the playwright. 

And so it may well be, as I think was the case hère, that the right to 
dramatize a novel for présentation on the stage does not necessarily 
carry with it ail the motion picture rights. There is nothing in the re- 
ported cases to lead to any other conclusion. 

In the Kalem Case, supra, a contract was not being construed, but 
the court was dealing with the question as to whether one without 
authority could appropriate the essential features of a copyrighted 
work and produce them in a motion picture. The court held that such 
a production was dramatized within the meaning of the statute. No 
one now questions that the moving picture may show a dramatization, 
and in the case at bar the présentation on the screen is a dramatiza- 
tion ; but we are not dealing with définitions, but with the intent of the 
parties. 

In Frohman v. Fitch, 164 App. Div. 232, 149 N. Y. Supp. 633, Fitch, 
who had agreed to write and deliver a play, had sold his original work 
to Frohman under a broad grant which clearly comprehended the own- 
ership of Fitch's work by Frohman for ail purposes. The language 
there was : 

"Whereas, the sald party of tte first part [Fitch] agrées to Write and de- 
liver a play on or before January 1, 1901 ; and 

"Whereas, the said party of the second part [Frohman] désires the exclu- 
sive right to produce or to hâve produced the said play in the United States 
of America and in Canada : 

"Now, therefore, * * • the sald party of the first part agrées to sell, 
assign, and transfer, and hereby does sell, assigii, and transfer to the said 
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party of the second part the exclusive right to produce the sald play In the 
United States of America and in Canada, for which sale, assignment and 
transfer the said party of the second part agrées to pay to the said party of 
the first part or his authorized agent, as follows. » • * " 

In Harper Brothers v. Klaw & Erlanger, 232 Fed. 609, decided by 
Judge Hough on January 6, 1916, the agreement was made at a time 
(1899) when motion picture plays were not in the contemplation of 
either party, and he held, on the facts in that case, therefore, that nei- 
ther party could produce motion pictures. He was considering a con- 
tract made at a time when conditions were radically différent from 
those which existed in 1911; but, in so far as he construed the lan- 
guage used in that contract (which, in substance, resembles that in the 
case at bar), he held that the grant did not pass the motion picture 
rights. 

[3] This case, however, differs from Harper v. Klaw in at least 
one respect which becomes important. Hère both Beach and Klein 
became the owners of Klein's drama, and each could then do with it 
what he pleased, with the duty of accounting over. Beach could Hcense 
Klein's dramatic version for the screen, and Klein could do the same 
thing; and, of course, they each could license others to produce the 
Klein play on the stage. But in ail thèse instances one would be ob- 
liged to account to the other. Millson v. Lawrence, 148 App. Div. 
678, 133 N. Y. Supp. 293; Lalance & Grosjean Mfg. Co. v. Nat. 
Enameling & Stamping Co. (C. C.) 108 Fed. 77. 

As Beach, therefore, could license another either to produce an 
independent dramatization for the motion pictures, or to produce the 
Klein version for the motion pictures, the défendant Selig Company 
was at liberty to contract with Beach, and is not concerned with the 
controversy between Beach and the Klein estate. It follows, therefore, 
that neither Beach nor the Selig Company can be enjoined as prayed 
for. 

But there is enough left in the complaint to set forth a cause of ac- 
tion for an accounting (see paragraphs XXI and XXII) for profits al- 
ready derived. If it appeared as a fact that the Selig production is 
an independent dramatization, then, in view of what has been pointed 
out, the plaintiffs would not hâve a cause of action ; but it is alleged 
(paragraph X) that Klein "originated, devised, created" a play based 
upon the novel, and f urther (paragraph XVI) that the "said film [made 
by Selig Company] * * * jg identical with the said novel * * * 
and with the said play, * * * except that the same has been elab- 
orated to make it suitable for motion picture exhibitions." 

Of course, with a common source, two dramatizations must hâve 
much in common; but it is alleged that Klein's work is "of great lit- 
erary merit, woven with keen dramatic skill and artistic finish." And 
it is well known that skill is required to sélect from the mass of ma- 
terial in a novel, so much as may be necessary and then properly ar- 
range the acts, scènes, séquence, climax, and the rest. 

Whether, therefore, Klein's dramatization has been used by the Selig 
Company, or an independent motion picture has been devised from 
the novel, is a question of fact, which can be determined only after a 
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trial. ' As it is alleged that Klein's version has been used,_ thc coni- 
plaint States a cause of action against Beach for an accounting. 

For the reasons stated, the motion to dismiss made on behalf ot 
Beach must be denied, and that made on behalf of SeHg Company must 
be granted. Settle on two days' notice. 



In re SMITH. 
(District Court, N. D. Xew ïork. April 24, 1916.) 

1. Bankbfptcy <©=3407(5) — Grounds for Dischakge — False Statement. 

A stateuieiit made by the baukrupt on a priuted blank, whicli stated 
at the beginuiug that it was a true and complète statenient of his re- 
sources and liabilities, follovved by two columus of items for each, some 
of vvhich were tilled in by the baukrupt and some left blank, at the bottom 
of which columns was a space for the total resources and total liabilities,, 
which were tilled in by the bankrupt, with the totals of the items listed 
above, was a statement in wrlting that it représentée ail his liabilities, 
and where the value of the assets as therein stated was exaggerated, and 
a number of large items of liabilities omitted, so that it showed his assets 
as nine times his liabilities, when in fact they were al»ut the sanie, the 
statement was niaterially false, withln Bankr. Act July 1, 1898, c. 541, 
§ 14b, 30 Stat. 550, as amended by Act June 25, 1910, c. 412, § 6, 36 Stat. 
839 (Comp. St. 1913, § 9598), providing that a bankrupt shall be discharg- 
ed unless he has obtained money or property ou crédit on a materially 
false statement In writiiig. 

[l^d. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 760, 761 ; 
Dec. Dig. <S=3407(5).] 

2. Bankruptcy i®=>40T(5)i — Grounds fok Discuarge— False Statement — 

"JfATERIALLY FaLSE." 

To authorlze déniai of discharge of a bankrupt, a statement must 1k^ 
"materially false," which means more than simply erroneous or untrne. 
and imports au intention to deeelve; but wliere it appears that the bank- 
i'ui)t knowingly and intentioually omitted to disclose the greater part of 
his iudebtedness, the necessary conseiiuence of which was to deeelve his 
creditors, the intention to deceive may be inl'erred. 

[FA. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 760, 7G1 ; 
Dec. Dig. •®=407(.5). 

For other définitions, see Words and Phrases, Second Séries, Materially 
False Statement] 

3. Bankruptcy <S=>407(5) — Denial of Disciiarqe — Gkounds — False State- 

ment — Deposit in Bank. 

Where a baukrupt gave a statement in writing of his assets and , lia- 
Inlities, which showed the anumnt of money lie had in the bauk correct- 
)y as it appeared on the books of the liank, but he knew that he had 
drawn and dellvered cliecks thereon which Jiad lurt been cashed, and 
which would practically exhaust his account, his statement was false. 

[lîd. Note.-— For other cases, , see Bankruptcy, Cent. Dig. §§ 760, 761 ; 
Dec. Dig. <g=j407{5).] 

4. Bankruptcy i®=408(.3) — Denial of Discuarge — Grounds — Concealment 

OF I'koperty. , , 

Where a bankrupt, at the tiuie he flléd his voluntary pétition, had a 
small deposit iii the bank, whicli he did not list in his schedule of assets, 
aiid did not turn ,over to the trustée, but later drew out for his own use, 
he concealed property froni liis trustée, for which he can be denied a dis- 
cliarge, silice the auiouut of the property concealed is not material. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 735, 736; 
Dec. Dig. <S==>408(.3).] 

<g=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of Benton D. Smith, bankrupt. On 
report of the spécial master against the discharge of tlie bankrupt. Re- 
port approved, and discharge denied. 

This is a hearing on the application of the bankrupt to set aside the 
report of the spécial master, vvho reports against the discharge of the 
bankrupt, on the one hand,, and an application by the trustée in bank- 
ruptcy and a créditer to confirm and approve such report, and, pursu- 
ant to the report of the spécial master, refuse a discharge. 

Wm. D. Tuttle, of Cortland, N. Y., for bankrupt. 
Costello, Burden, Cooney & Walters, of Syracuse, N. Y. (David F. 
Costello, of Syracuse, N. Y., of counsel), for trustée and creditors. 

RAY, District Judge. Spécification of objection to the discharge of 
the bankrupt No. IV reads as f ollows : 

"lY. That such application should not be granted because of the followlng 
facts, constltuting an addltional ground whlch the undersigned charged to 
be true, namely: 

"A. That said bankrupt obtalned property consisting of méats and provi- 
sions on crédit froni objecting créditer, Morris & Co., upon a materially false 
stateiuent in writing made by him to said Morris & Co. for the purpose of ob- 
tainlng crédit from Morris & Co. That said stateraent in writing was dated 
August 18, 1914, and executed and signedl on that date by said banlirupt, and 
delivered to Morris & Co. on that date, and in and by such statement said 
bankrupt falsely and fraudulently for the purpose of obtaining crédit from 
Morris & Co. represented to said Miorris & Co. that hls mercliandise on hand 
cost Rve hnndred dollars (.$500), that he owned accounts ail good. amountlng 
to eight hundred dollars ($800), that he had cash on hand in the First Nation- 
al Bank of TuUy, N. Y., to the amount of one hundred fifty dollars ($150), that 
he owned real estate of the value of six hundred dollars ($600), that he owed 
no other debts, aslde from four hundred and sixty-one dollars ($461) to Morris 
& Co., and that he had no Uabilities except the debt owed to Morris & Co., 
amounting to four hundred and sixty-one dollars ($461), and in that said 
l)ankrupt represented therein that the flrm conductlng said méat market was 
coniposed of D. B. Smith's estate and Benton D. Smith. 

"That said statement was false and l^nown by the bankrupt at the time of 
the maklng thereof to be false, in that the merchandise which bankrupt had 
on hand at that time did not cost to exeeed three liundred dollars ($.S00), in 
that his outstanding accounts did not amount to eight hundred dollars (,$800), 
in that said bankrupt did not hâve cash on deposit in the First National Bank 
of Tully amounting to one hundred and flfty dollars ($150), in that said bank- 
rupt did not own real estate in which his equlty was worth the sum of six 
hundred dollars ($600), and in that said bankrupt had other Uabilities and 
owed other dehts than those to Morris & Co., to wit, Armour & Co., the es- 
tate of D. B. Smith, and others. and In that the flrm couducting said market 
was not composed of D. B. Smith's estate and Benton D. Smith. 

"Tliat said written statement and tlie représentations therein made were 
made by said bankrupt to objecting creditor, Morris & Co., for the purpose of 
oi)taining crédit from Morris «fe Co., and that Morris & Co. relied upon said 
statement and the représentations therein made, and sold and delivered to 
said bankrupt thereafter merchandise consisting of méats and provisions of 
the value of one thousand dollars and upwards, upon whlch account there re- 
uialns unpaid the sum of flve hundred and four dollars ($.504)." 

On or about the 18th day of August. 1914, the now bankrupt filled 
eut, signed, and delivered to the objecting creditor, Morris & Co., a 
written statement as to his resources and habilities, of which the fol- 
lowing is a copy : 
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"Aug. 18, 1914. 
"Messrs. Morris & Company, Syracuse, N. T. — Gentlemen: For the pur- 
pose of obtaining crédit with you for merchandise whlch I (we) may now or 
hereafter purchase of you, and for the purpose of securlng an extension of 
time for the payment of purehases heretofore made, I (we) make the following 
true and complète statement of my (our) resources and liabilities: 



Resources. 



Dollars. | Cents. 



Mdse. on hand, cost 

Store flxtures 

1 horse, présent value 

2 wagons, présent value 

Notes, ail good 

Aecounts, ail good 

Cash on hand 

Cash In First National. Bank, Tully, N. Y 

Other Personal property 

Real estate, title lu nanie of D. B. Smith 

Situated Tully St., Onondaga St., Market value. 

Homestead title in nanie of 

Situated, market value 

Total resources 



500 i 
1875 I 

125 I 00; 



800 
140 
150 



600 



I 



00 

oo 

00 



00 



4190 



00 



Liabilities. 



Dollars. 



Cents. 



Mdse., not due, owlng to Morris & Co., Syracuse, N. Y.. . 
Mdse., past due, owing to Morris & Co., Syracuse, N. ï,. . 

Owe on notes 

Chattel mortgage 

Owe to banks 

Owe on judgments 

Owe for wages 

Confidential Indebtedness to relatives and others 

Mortgage on homestead , 

Mortgage on other real estate , 

Ail other debts 



227 
234 



00 
00 



Total liabilities 



461 



00 



"I (we) conduct a Méat Marlret 

"I (we) keep the followhig hooks of accoxmt in my (our) business: Cash 
book ; McCaskey System of Vllls. 

"The flrni is composert of I>. B. Smith's estnte and Benton D. Smith 

"I ain (we are) nt présent loeated at TuHy, N. Y. 

"My (our) stock and flxtures are insnred for $1.000.00 in Niagara Insurance 
Company; other property is insured for )?l,2O0.0O in Niagara Insurance Com- 
pany. 

"ITie atwve statement, printed and wrltten, is true and correct in every par- 
ticuUir, and you may rely upon it as a contiiiuing basis for both présent and 
future crédit dealings with me (us), unless and until I (we) hereafter from 
time to tlme advise you in writing of any change therein at the time such. 
changes occur. 

"Yours truly, Benton D. Smith, 

"Composing the Firm of D. B. Smith & Son. 

"Witnessed by: T. J. Carey." 
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The proof shows, and the spécial master finds, that this statement 
was made for the purpose o£ obtaining crédit and property on crédit, 
and that both crédit and property were obtained thereby. The spécial 
master also finds that the now bankrupt "knew the contents of the pa- 
per, and that as filled out it showed an incomplète and false statement 
of his financial condition." The spécial master also finds, and the évi- 
dence sustains the finding, that in his opinion the statement "was a ma- 
terially and willfuUy false statement in writing." 

[ 1 ] The bankrupt filed his petitibn in voluntary bankruptcy with 
schedules attached on the 7th day of November, 1914, less than three 
months thereaf ter. In such schedules he states that his liabilities had a 
note due the First National Bank of TuUy, N. Y., for $500 given for 
money for his own personal use. This note was secured by a chattel 
mortgage upon the fixtures in his méat market. He gave his unsecured 
indebtedness as $904.19, making an aggregate of $1,404.19. In such 
schedules he reported his personal property as consisting of stock in his 
market, $300, fixtures and tools in the market, $1,500, bills or accounts 
receivable, as $300, and his exempt property consisting of wearing ap- 
parel, tools, and implements and household furniture as $335. In short, 
excluding property he claimed to be exempt, he reported his assets té be 
of the value of $2,100 and his liabilities as $1,404.19. If the machinery, 
tools, etc., were worth $1,500, and the mortgage for $500 thereon was 
good, this would reduce his liabilities by $500 and leave his assets un- 
incumbered at $1,600 at the time the pétition was filed. In any event, 
between August 18, 1914, when the bankrupt obtained the property of 
Morris & Co. upon the written statement aforesaid, and the date of the 
filing of the pétition November 7, 1914, there was a large falling off in 
assets and a large increase in liabilities. 

The évidence shows, and the spécial master finds, that at the time the 
bankrupt made the written statement upon which he obtained crédit he 
was owing other parties as follows: Armour & Co., $144.35; the 
Cortland Beef Company, about $100; the Bank of Cincinnatus, $129; 
one A. T. Smith, $57.34; the estate of D. B. Smith, $2,000; and to his 
wife, $375— or in ail, $2,805.69, unsecured indebtedness. In addition 
to this he owed a mortgage on his real estate of $1,200. As to this 
failure of the bankrupt to include in the statement referred to the lia- 
bilities referred to the spécial master says : 

"The bankrupt's teatimony in an attempted explanatlon of his omission of 
the unstated liabilities is unsatisfactory. It discloses great carelessness, 
ainounting to recljlessuess, and is sometimes contradictory. The représenta- 
tives of Morris & Co., of Armour, and other adverse witnesses upon the whole 
commended themselves to me as being reliable and careful concerning thelr 
testlniony." 

The spécial master finds that the only real estate the bankrupt ever 
owned was the parcel mentioned in the financial statement and therein 
valued at $600, and also finds and reports that it was incumbered by a 
mortgage of $1,200. The real estate had been recently purchased for 
$1,525. If the bankrupt in his statement intended to give the value of 
his equity in the real estate, as he probably did, he had no warrant for 
placing it above $325. In August or September the bankrupt conveyed 
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this real estate to his wife in payment of his indebtedness to her, which 
indebtedness was not included in the finaneial statement. 

The attorney for the bankrupt contends, ainong other things, that the 
misrepresentations in the finaneial statement referred to consist of 
omissions, rather than assertions ; that is, that there are blanks not 
filled out, and that thèse omissions cannot be tlie basis of a finding that 
the bankrupt willfully and intentionally made a f aise statement as to 
his assets and liabilities. But suppose the bankrupt had made no men- 
tion, opposite the blanks for stating his liabihties, of the amount of his 
liabilities — that is, had inserted no figures whatever, and his liabilities 
in f act had been $2,000, or $4,000 — would not this hâve been a ma- 
teriallyf aise statement in wfîting? Would it not hâve been a repré- 
sentation that he was not owing anything ? He must hâve known, and 
he did know, as the spécial' master finds, substantially what his liabili- 
ties were, and he deliberately omitted the amount ; that is, he did not 
insert the amount of certain indebtedness opposite the words printed 
in such statement for the purpose of having such indebtedness, if any, 
appear. Hère by omissions in the statement in writing he willfully 
and intentionally concealed the greater portion of his indebtedness by 
failing to state the truth when called upon to do so. In effect he rep- 
resented that the other indebtedness mentioned did not exist, when he 
knew it did exist. In the statement at the f oot of the column showing 
resources the statement says, "Total resources, $4,190.00." And at the 
foot of the column headed liabilities we find, "Total liabilities, $461.- 
00." What is this but a statement in writing that his total resources 
are $4,190, and that his total liabilities are $461? 

The statement was knowingly made, intelligently made, purposely 
made, for the purpose of obtaining crédit, and was materially false, for 
the reason that it concealed from the creditors extending the crédit in- 
debtedness amounting to $2,805.69, or about seven times as much as 
the liabilities disclosed in the statement. It is inconceivable that this 
bankrupt, in filling out this statement for the purpose of obtaining créd- 
it, inadvertently omitted to include a statement of his indebtedness 
which was omitted. If a few items of small amount had been omitted, 
we might say with reason that the omission was accidentai ; that is, that 
the existence of the indebtedness was not présent in the mind of the 
bankrupt at the time he made the statement. But when we come to a 
statement in writing wherein the bankrupt deliberately foots up and 
writes in his "total liabilities" as "$461.00," when in fact to his knowl- 
edge his total liabilities are $3,266.69, and this is accompanied by an ex- 
aggeration of the valuation of his resources, so as to make it appear to 
the party extending the crédit that he lias resources in excess of his lia- 
bilities amounting to some $3,500 when in point of fact his liabilities 
are equal to, if not in excess of, his resources at the time the statement 
was made, we hâve a case where the omissions cannot be attributed to 
inadvertence or failiire of memory. 

By section' 14b of the Bankruptcy Act it is provided : 

"The jxidge shall hear the application for a discharge and such proofs and 
pleas as mny be made in Oppt)sition thereto hy tlie trustée or other parties în 
interest, at such time as wiil give the trustée or parties In ihterest a reason- 
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aWe orjr.ortuuity to be fuUy heard, and inve«tigate tlie merits of the applica- 
tion and dischai-ge the applicant uidess lie has « * * (3) olitaiiied nioney 
or property on crédit upon a niateiially false stateinent in writlng, made by 
him to any person or représentative for tlie purpose of obtauiing crédit from 
such i>ersôn." Comp. St. 1913, § 9598. 

It is évident hère that Smith, the bankrupt, obtained crédit of Mor- 
ris & Co. on a statement in "writing made by him to" Morris & Co., 
or to the représentatives of that compariy acting in the matter, and 
which Written statement was made for the express purpose of obtain- 
ing crédit from Morris & Co. for the goods sold and dehvered. The 
statements actually made therein were material. The omissions from 
the statement were material, and, assuming that the written statement 
is équivalent to a représentation that Smith owed no debts of a mate- 
rial amount other than those set forth in the statement, it was "a ma- 
terially false statement in writing." Smith was called upon to state to 
the best of his ability ail of his liabiHties and their amount. He stated 
that he was owing Morris & Co. for merchandise not due $227, 
and that he was owing Morris & Co. for merchandise past due $234. 
He was called upon by the blank placed before him, and which he 
was to answer, to state what he owed on notes, what he owed on 
chattel mortgages, what he owed to bariks, what he owed on judgments, 
what he owed for wages, what he owed to relatives or others, what 
he owed by way of mortgage on real estate, and what he owed to 
others for merchandise, borrowed money or otherwise. Take, for 
instance, the printing under liabiHties, "Owe on notes." This was 
in the nature of a question whether or not he owed anything on notes, 
and by leaving the space opposite this under the head of "Dollars 
Cents" blank S'mith represented that he owed nothing on notes. He 
was under obligation to disclose the truth, and was called upon to dis- 
close the truth. 

[2] It is, of course, true that the statement must be a false state- 
ment, and materially false, and the words mean more than simply 
erroneous or untrue, and import an intention to deceive. See In re 
Arenson (D. C.) 28 Am. Bankr. Rep. 113, 195 Fed. 609. It is settled 
law that a person intends to do what he knowingly does do, and that 
he intends the known and natural conséquences of his acts, knowingly 
and intelligently done. Hère it appears that Smith knowingly and in- 
tentionally omitted to disclose indebtedness to the amount of some 
$2,800. The known and necessary conséquences of this concealment 
or failure to disclose was to deceive and mislead Morris & Co. and in- 
duce them to extend crédit, which as the évidence shows that company 
otherwise would not hâve done. 

My attention is called to International Harvester Co. of America 
v. Carlson (C. C. A. 8th circuit) 217 Fed. 736, 133 C. C. A. 430, 
33 Am. Bankr. Rep. 178, where it is held that the words "material 
statement" mean, not a blank, nor an inference from a blank, but a di- 
rect statement, either positive or négative, which is false. Gonceding 
that that case was correctly decided on the facts there appearing, and 
that "material statement" (in writing) is not a blank, nor an inference 
from a blank, and no one ever supposed it was, in the case at bar we 
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have a statement, and not a failure to fill out a statement. Benton D. 
Smith over his signature said, "For the purpose of obtaining crédit 
with you for merchandise * * * i make the following true and 
complète statement of my resources and liabiUties: Resources. fHere 
foUows a list, giving kind and nature, with value]. Liabilities" — and 
hère follows the Hst, witla the nature and character of such liabilities, 
including "Owe on notes," "Chattel mortgage,'' "Owe to banks," "Owe 
r*! judgments," etc., with a blank opposite each, which is a statement 
that the person making the statement owes nothing on such a liability 
as is described. But this is not ail, for the person making up and sign- 
ing the statement footed up the totals and said: "Total resources, 
$4,190.00. Total liabilities, $461.00." This is a direct written state- 
ment that his total liabilities were $461, when in fact such liabilities, to 
his knowledge, were over $3,000. This was not "a blank," and did 
not ref er to the amount of liabilities shown in the figures preceding, but 
to his total liabilities. 

[3] But more, the final paragrapb of the statement says, "The above 
statement; printed and written, is true and correct in every particular, 
and you may rely upon it," etc. August 18, 1914, the now bankrupt 
had on deposit in the First National Bank of Tully the sum of $135. 
He represented that he had $150. Against the $135 he had drawn and 
delivered four checks on thisaccount, aggregating $125.23, and if the 
checks had been paid his balance would have been about $10. This fact 
he knew 

In my judgment a person makes a willfully false statement when he 
represents and states in writing, for the purpose of obtaining crédit 
and property, that he bas money in bank, when he has drawn and de- 
livered checks which, when presented and paid, will exhaust such créd- 
it, and he knows the fact, and does not disclose that he has drawn and 
delivered such checks. This court cannot put its seal of approval on 
such statements and transactions and characterize them as other than 
willfully false. The crédit is on the books of the bank at the tinte, 
but the person making the statement knows that in equity and justice 
he has transferred it to ahother. The bankruptcy act was not intended 
to sanction and permit and condone that species of false statements 
in writing. It was intended to cover, and in my judgment does cover, 
them. 

[4] At the time the pétition was filed the bankrupt had on deposit in 
the First National Bank of Tully the sum of $15.22. This was not 
scheduled or turned over to the trustée, and later the bankrupt checked 
it out and used it for his own personal benefit. True, the sum was 
small; but it was money and property belonging to the estate of the 
bankrupt. It was concealéd from the trustée. The Bankruptcy Act 
is not aimed particularly at large concealments of property, but at ail 
concealments of property. If the amount is small, and inadvertently 
retained or f orgotten, the failure to disclose will not prevent a dis- 
charge ; but when knowingly and willfully concealéd from the trustée, 
and drawn out and used by the bankrupt for his own personal use, 
whether the sum be large or small, we have a concealment of property 
with intent to def raud his creditors, and a case where the bankrupt has 
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knowingly concealed from his trustée while a bankrupt some of his 
estate in bankruptcy, and as it was knowingly donc, and the money 
used for his personal benefit, the inference of fraud is inévitable. 

The référée, acting as spécial master, heard the bankrupt and ail 
the witnesses, and bas given the matter careful considération. On go- 
ing over the évidence, I arrive at the same conclusion as did the spé- 
cial master, and his report is approved, and there will be an order 
accordingly, confirming same and denying a discharge. 



KEITHLEY v. NORTH PAC. S. S. CO. 

(District Court, D. Oregon. Aprll 3, 1916.) 

No. 7026. 

Admikaitt iS=»2 — JrrRisDicTiON — Saving of Oommon-Law Bemedt. 

Undcr Judlcial Code (Act Marcli 3, 1911, c. 231) § 24(3), 36 Stat. 1091 
(Comp. St 1913, § 991), which gives the fédéral District Courts original 
jurisdiction of ail civil causes of admiralty and maritime jurisdiction, 
"saving to suitors in ail cases the right of a eommon-law remedy where 
the common law is compétent to give it," a right of action in personam for 
a tort, given by a state statute, may be enforced by an action at lavr in 
a state court, or in a fédéral court where there is a diversity of citizen- 
shlp, although the tort was committed on shipboard within the navigable 
waters of the state, and a remedy mlght also be had in a court of ad- 
miralty. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 18-28; Dec. 
Dig. ®=.2.] 

At Law. Action by C. Keithley against the North Pacific Steam- 
ship Company. On demurrer to answer. Sustained. 

Littlefield & Maguire, of Portland, Or., for plaintiff. 
Sanderson Reed, of Portland, Or., for défendant. 

WOIvVERTON, District Judge. This is an action at common law 
to recover damages for injuries to a longshoreman, sustained, it is al- 
leged, through the carelessness and négligence of the ship, its officers, 
and agents. The injuries were sustained on board the George W. 
Elder while engaged in taking cargo aboard ; the vessel being moored 
in the Willamette river, at a wharf in Portland, Or., at the time. The 
action is brought specifically under the local Employers' Liability Act. 
The défendant bas interposed an answer setting up the défenses of an 
act of fellow servants, assumption of risk, and contributory négligence. 
Thèse défenses are met by a demurrer, and the question is presented 
whether the action will lie, in view of the exclusive jurisdiction accord- 
ed courts of admiralty in maritime matters. 

By the third clause of section 24 of the Judicial Code the District 
Courts are accorded original jurisdiction of ail civil causes of admir- 
alty and maritime jurisdiction, "saving to suitors in ail cases the right 
of a common-law remedy where the common law is compétent to give 
it." That this latter quoted clause is a saving clause, no one can dis- 
pute. It is a saving from the admiralty and maritime jurisdiction, the 

®=>For other cases see same toplc & KEY-NUMBER in ail Kejr-Numbered Dlgeats & Indoxe» 
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exclusive cognizance of which is accorded to the District Courts. It is 
a saving to suitors in ail cases where they hâve a common-law remedy, 
and the common law is compétent to give it; that is, the common- 
law remedy. "It is not a remedy in the common-law courts which is 
saved," says Mr. Justice Field in The Moses Taylor, 4 Wall. 411, 431 
(18 L. Ed. 397), "but a common-law remedy." And in further illus- 
tration' the distinguished jurist continues: 

"A proceedîng In rem, as uséd In the admlralty courts, Is not a romedy 
afforded by the eornnion law ; It Is a proceedîng under the civil law. When 
used in the common-law courts, It is glven by statute." 

The suit arising in the Moses Taylor was in renî against the ves- 
sel, for breach of contract for the çarriage of a passenger, to enforce 
a local statute purporting to give a lien in such cases against the vessel. 

In furtlier élaboration of the principle is the case of The Hine 
V. Trevor, 4 Wall. 555, 18 L. Ed. 451. The case arose under a statute 
■of the State of lowa, which gave a process in rem for a collision be- 
tween two vessels, which was held to be unconstitutional. "But the 
remedy," says Mr. Justice Miller, "pursued in the lowa courts in the 
case before us, is in no sensé a common-law remedy. It is a remedy 
partaking of ail the essential features of an admiralty proceeding in 
rem." Thus was distinguished between a remedy which was maritime 
and a common-law remedy. It is the latter, and the right given the 
suiior to enforce it where the common law is compétent to give it, which 
is saved from remédies maritime. The cases are fully reviewed and 
the doctrine reaffirmed, in The Glide, 167 U. S. 606, 17 Sup. Ct. 930. 
42 L. Ed. 296. In that case the court of admiralty enforced a local 
statute of Massachusetts giving a lien upon the vessel, but it was held 
that the court of admiralty had exclusive jurisdiction, the proceeding 
being in rem. The court, in giving the reasons for its conclusions in 
that case, says: 

"Tbe ndnîirnlty and maritime Jurisdiction is conferred on the courts of 
the United State.s by the Constitution, and cunnot be enlarged or restricted by 
the législation of a stute. No state législation, therefore, can bring within 
the admiralty jurisdiction of the national courts a subject not maritime in 
Its nature." 

There is no persuasive reason why the converse is not also true, 
namely, that no state législation can take from the admiralty jurisdic- 
tion of the national courts a subject maritime in its nature. Work- 
man v. New York City, Mayor, etc., 179 U. ÎJ. 552, 21 Sup. Ct. 212, 
45 L. Ed. 314; Steamboat Company v. Chace, 16 Wall. 522, 530, 21 L. 
Ed. 369. 

But this does not argue that a common-law remedy may not impinge 
at one angle or another upon admiralty and maritime jurisdiction. In- 
<lecd, the final conclusion has been reached that the courts of the 
United States as courts of admiralty hâve not exclusive jurisdiction 
of suits in personam growing out of collisions between vessels while 
navigating navigable watérs. It was said in Schoonmaker v. Gilmore, 
102 U. S. 118, 26 L. Ed. 95: 

"That there always has been a remedy at common law for damages by col- 
lision at sea cannot be denled." 
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Common-law courts may, where the action is in personam, enforce 
the auxiliary remedy of attachment and seizure, or séquestration, and 
this even where the auxihary remedy is given by local statute. In 
Louisiana the local statute gave to mariners the right in an action for 
the recovery of wages to a writ of séquestration, whereby property 
might be seized to be held for the mariner's security abiding the out- 
come of the action. Three mariners instituted an action in personam in 
the state court for wages earned as seamen, and had a writ of séques- 
tration levied upon the ship Gallego, upon which they served. The 
question came up on a writ of error to the Suprême Court of the 
United States (Garcia y Léon v.Galceran, 11 Wall._ 185, 20 L. Ed. 74), 
whether the writ of séquestration could be sustained, the cause not 
being in admiralty. The writ was sustained ; the court saying that 
suitors "hâve the right of a common-law remedy in ail cases 'where the 
common law is compétent to give it,' and the common law is as com- 
pétent as the admiralty to give a remedy in ail cases where the suit is 
in personam against the owner of the property." 

The same doctrine is reasserted in the case of Johnson v. Chicago 
& Pacific Elevator Company, 119 U. S. 388, 7 Sup. Ct. 254, 30 L. Ed. 
447, wherein it was held to be not inconsistent with the views expressed 
in The Moses Taylor and The Hine v. Trevor, supra. See, also, 
Knapp, Stout & Co. v. McCaflfrey, 177 U. S. 638, 648, 20 Sup. Ct. 824. 
829 (44 L. Ed. 921), where it is said: 

"If * * » the cause of action be not one of wliich a court of admiralty 
has jurisdiction, or if ttie suit be in personam against an individual défend- 
ant, with an auxiliary attachment against a particular thing, or against the 
property of the défendant in gênerai, It Is essentially a proceerting according 
to the course of the common law, and withln tJhe saving clause of the stat- 
ute (section 563) of a common-law remedy." 

The latest case sustaining an attachment levied in pursuance of a lo- 
cal statute is Rounds v. Cloverport Foundry, 237 U. S. 303, 35 Sup. 
Ct. 596, 59 L. Ed. 966. The action was for recovery for work and 
materials furnished under contract to reprair and rebuild a steamboat, 
accompanied with an attachment of the boat in pursuance of a Ken- 
tucky statute providing for a lien upon watercraft for work and su; 
plies. The court determined that the case was one in personam, and 
the attachment was in that suit, which had no other efïect than to pro- 
vide security for the payment of a personal judgment, that the pro- 
cédure was within the scope of the common-law remedy for seizure 
of property to satisfy a judgment, and that it constituted no encroach- 
ment upon the exclusive jurisdiction vested in the fédéral court in ad- 
miralty. 

Another feature of the inquiry is that state Législatures hâve been 
pronounced compétent to enact survival statutes, which become legally 
effective in common-law remédies. Such a statute was upheld and 
given operative efïect in Steamboat Company v. Chace, supra. Fur- 
ther than this, even causes of action which hâve been created by state 
législation hâve been given efïect by the fédéral courts as a common- 
law remedy. Thus in the case last cited the cause of action was cre- 
ated by a Rhode Island statute giving a right of action for the loss of 
232 F.— 17 



258 232 FEDERAL REPORTER 

the life of a person crossing upon a public highway, occasîoned through 
the négligence or carelessness of a common carrier. One Cook, while 
in a sailboat crossing Narragansett Bay, being water wholly within the 
State, was run down and killed by a steamer owned by the American 
Steamboat Company. Action was instituted in the state court by Cook's 
administrator to recover under the statute. The administrator being 
successfui in that court, the cause was removed to the Suprême Court 
of the United States, where it was afHrmed. The errors assigned 
were as foUows : 

"(1) That the common-law courts cannot exercise jurisdiction and glve a 
remedy for a cousequential Injury, growlng out of a marine tort, where no 
remedy for such an injury exists in the admiralty courts. (2) That a suitor 
cannot hâve a remedy in such a case in a common-law court, even if the 
admiralty courts hâve jurisdiction, as the right of action was created by a 
State stalute enacted subséquent to the passage of the Judiciary Act." 

Answering thèse questions, the Suprême Court said, in part: 

"Suffleient bas already been remarked to show that the state courts hâve 
jurisdiction if the admiralty courts bave no jurisdiction, and a few observa- 
tions wlll serve to shovk- that the jurisdiction of the state courts is equally un- 
denlable if it is determined that the case is within the jurisdiction of the ad- 
miralty courts. Much discussion of that topic cannot be necessary, as sever- 
al décisions of thls court hâve establlshed that rule as applicable In ail 
cases where the action in the state court is in form a common-law action 
against the person, without any of the ingrédients of a proceedlng in rem to 
enforce a maritime lien. * * * 

"Examined earefuUy, it is évident that Congress intended by that provi- 
sion [the one relatlng to the saving to ail sultors the right of a common-law 
remedy] to allow the party to seek redress in the admiralty if he saw fit to do 
so, but not to make It compulsory in any case where the commou law is com- 
pétent to glve him a remedy. Properly construed, a party under that provi- 
sion niay proceed in rem in the admiralty, if a maritime lien arises, or he 
may bring a suit in personam in the same jurisdiction, or he may elect not 
to go into admiralty at ail, and may resort to hls common-law remedy in the 
state courts, or in the Circuit Courts of the United States if he can make 
proper parties to glve the Circuit Court jurisdiction of bis case." 

The principle was reaffirmed in The Hamilton, 207 U. S. 398, 28 
Sup. Ct. 133, 52 L,. Ed. 264. The injury considered was one arising 
f rom a collision upon the high seas, between tvvo vessels belonging to 
two corporations of the same state, namely, Delaware. The statute 
gave a survival action, concerning which the court, speaking through 
Mr. Justice Holmes, had this to say : 

"And as the state courts in thelr décisions would follow their own notions 
about the law, and might change them from time to tlme, it would be strange 
if the state might not make changes by its other mouthpiece, the Législature. 
The same argument that deduces the législative Power of Congress from 
the jurisdiction of the national courts tends to establish the législative power 
of the state where Congress has not acted. Accordlngly it has been held 
that a statute giving damages for death caused by a tort might be enforced 
in a state court, although the tort was committed at sea. American Steam- 
boat Co. V. Chase, 16 Wall. 522 [21 L. Ed. 369]. So far as the objection to the 
state law is founded on the admiralty clause in the Constitution, it would 
seem not to matter whether the accident happened near shore or In mid- 
ocean, notwithstandlng some expressions of doubt." 
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I find nothing in Workman v. New York City, Mayor, etc., 179 U. 
S. 552, 21 Sup. Ct. 212, 45 h. Ed. 314, to the contrary. 

Now, if it be true that it is compétent for a state by local law to 
give an auxiliary lien to secure the fruits of the enforcement of a 
common-law remedy, that a state may also afford a survival action, 
where none previously existed at common law, which may be enforced 
as a common-law remedy, and may even give a remedy where none 
previously existed which may be enforced as a common-law remedy, 
why is it not compétent for the state to afford to laborers a remedy 
against employers which may also be enforced as a common-law rem- 
edy ? Such a remedy would seem naturally to be comprised by the 
saving clause, and assuredly the common law is compétent to give the 
remedy. This is ail that may be said of the statute — that it gives a 
remedy ; one perhaps unknown to the common law, but one which will 
be enforced as a common-law remedy. While it may be true that 
admiralty will not enforce the remedy, even by libel in personam, 
yet it is not an encroachment upon admiralty jurisdiction, in the sensé 
of the United States Constitution and laws of Congress, because it is 
excepted from that jurisdiction by the saving clause. 

Furthermore, this is not an action upon a marine contract, where the 
law of the sea becomes of the essence of the contract and must be 
enforced according to that understanding ; but it is a tort, and, whilè 
committed upon water, is subject, nevertheless, to a common-law rem- 
edy. A tort is without terms or conditions, except as the law defines 
them, and, being a créature of the law, the law may also create a 
remedy ; and if the remedy is one at common law, it may be enforced 
in the state courts, or in the fédéral courts where there is diversity 
of citizenship, although the tort be committed upon navigable waters 
within the boundaries of the state. 

With ail due déférence to the able and exhaustive opinion of Judge 
KilHts in Schuede y. Zenith S. S. Co. (D. C.) 216 Fed. 566, I am unable 
to agrée with his conclusions. 

The demurrer to the answer will be sustained. 



BRADY y. RELIANCE MOTION PICTURE CORP. et aL 

(District Court, S. D. New York. February 5, 1916.) 

1. Copyrights iS=350— -Suits for Infringement — Bona Fide Purchaseb. 

The purchaser of the dramatic rights In a copyiighted publication 
from the publlsher, who holds the record tltle to the copyright, is not 
bound to Inqulre as to the latter's contract with the author, and talies 
tltle free from a trust under which the copyright was taken, unless he 
had either actual knowledge of It or of facts which should hâve put him 
on inquiry. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 47, 49; Dec. 
Dlg. <S=»50.] 

2. Equity ®=3l42 — Pleading — Alternative Allégations. 

A blU may properly allège on Information and bellef, in the alternative, 
that défendant had actual knowledge or constructive notice of an essen- 
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tial, faet, where the eoiuplninant has no lueans oï knowing the tacts as 
to sueh knowledge or notice. 
. ,. ;[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 332-337; Dec. 
jD'ig. .<|s=142.] 

In Equity. Suit by Cyrus Townsend Brady against the Reliance 
Motion Picture Corporation, the Mutual Film Corporation, and the 
Frank A. Munsey Company. On motion to dismiss bill. SuStained as 
to Reliiance Company, and overruled as to Mutual Film Company. 

See, also, 229 Fed. 137, — C; C. A. . 

William M. Seabury, of. New York City, for plaintiff. 
. Walter N. Seligsberg, of New York City, for défendant Reliance 
Motion Picture Corp. 

Herbert P. Luce, of New York City (Walter N. Seligsberg and 
Clarence E.^. Sterrett, both of New York City, of coùnsel), for défend- 
ant Mutual Film Corp. 

MAYER, District Jùdge. The motion of défendants Mutual Film 
Corporation and Reliance Motion Picture Corporation is to dismiss 
the complaint upon either of two grounds: (1) That the dramatic 
rights Were never copyrighted, and are therefore in the public domain; 
or (2) if the dramatic rights were copyrighted, théy were held in trust 
by défendant Frank A. Munsey Company, and the défendants Mutual 
Film Corporation and Reliance Motion Picture Corporation were bona 
fidé purchasers for value and without notice of the trust. 

Heretofore a motion for preliminary injunction was denied by the 
District Court, and an appeal was taken to the Circuit Court of Ap- 

peals. Judge Ward, in an opinion recently filed (229 Fed. 137, 

C. C. A. ), States succinctly the f acts and they need not be hère re- 

peated. He says : 

"The single question before us for considération Is wtietlier Judge Hough 
was riglit in refusing to grant a preliminary injunction." 

As in ail applications for preliminary injunction, affidavits were 
submitted by both sides in addition to the pleading. On this motion 
the court, of course, may consider only the pleading. 

On the complaint I am of opinion that it cannot be held that the 
dramatic rights are in the public domain. Although in thèse lâter days 
many authors hâve become good business men, yet many others still 
remain impractical, inexpert in financial matters, and thoroughly un- 
acquainted with the technique and procédure of the law so far as con- 
cerns their rights. It would be, indeed, a very narrow view of the 
law, and tend to work injustice, for the court to hold that, because a 
trustée had breached his trust, the author as against the rest of the 
world should be deprived of rights which he never intended to trans- 
f er or release to the public domain. 

The complaint, therefore, Cannot be dismissed upon the iîrst ground, 
and for the purposes of this motion it must be assumed that tlie corn- 
plaint sets forth that the copyright by the Munsey Conipaiiy covered 
ail rights, and.that plaintifï cçnferred the whole copyright privilège 
upon the Munsey Company, to hold the same for its own benefit as 
to Sériai publication and as trustée fOr him as to ail other rights. 
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With this assumption it follows, as Judge Ward pointed out, that 
plaintiff could hâve required the Munsey Company to reassign to liim, 
ail the other rights, and, had this been done, such assignment would 
hâve been void as against subséquent purchasers or mortgagees with- 
out notice for a valuable considération, unless recorded in the office 
of the Librarian of Congress as the Copyright Lavv then required. 
Rev. Stat. U. S. § 4955. 

Before the défendant iilm companies can be held, it must appear 
that they had either actual knowledge or constructive notice of the 
agreement between plaintiff and the Munsey Company. It is true that 
Judge Ward, in his opinion, states : "Actual notice to the film com- 
panies is not pretended." But I cannot assume this conclusion upon 
the complaint before me. The Circuit Court of Appeals undoubtedly 
was satisfied that no actual notice had been given because of failure 
to produce proof thereof in the afifidavits submitted on the motion for 
preliminary injunction; but, in construing the complaint, I am not 
permitted to go behind its allégations and the necessary inferences 
therefrom. 

Judge Ward also said : 

"We discover no sufflcieiit évidence of constructive notice to justlfy the 
issuance of a ijreliminary injunction against" tiie film companies. 

This language would indicate that the film companies could be held 
if, from existing facts within their knowledge, notice could be con- 
strued. In other words, the film companies can be made liable (if 
there is liability) if they actually knew, or from existing facts within 
their knowledge were bound to know, of the existence of the so- 
called trust agreement between plaintifif and the Munsey Company. 
On examination of the pleading it is found that notice is alleged in 
paragraph 11 as follows : 

''11. And upon information and belief your complalnant allèges that the 
défendant the Mutual Film Corporation, In dealing with and in endeavoring to 
ac-quire from the défendant the Frank A. Munsey Company the right to dram- 
atize said short story and to produce the dramatizatlon thereof in motion 
pictures or otherwise, had actual knov^ledge or constructive notice of your 
complainant's aforesaid rights in the premises by reason of the fact that 
said défendant Mutual Film Corporation then knew, or by the exercise of 
reasonaWe prudence and caution and by Inquiry of the défendant the Frank A. 
Munsey Company or of the complainant could easily hâve ascertained, the 
existence of your complainant's said rights and of the fact that the said 
défendant the Frank A. Munsey Company neither then nor at any time had 
any right or authority to sell or dlsi)ose of the right to dramatise said work 
or to produce the dramatisation thereof in nioving pictures or otherwise. 
And in this connection your complainant allèges upon information and 
belief that the défendants at ail said tlmes knew that the complalnant was 
the author of said literary work ; that the défendant the Frank A. Munsey 
Company was not the author thereof, and did not prétend to be, and that 
the ouly rights of the said défendant the Frank A. Munsey Company In and 
to the copyi'ight co^'ering the said short story of your complainant was neces- 
sarily derived from an agreement between said défendant as publisher and 
your said complainant as autlior ; and that the terms of the said publisher's 
authority to deal with the said copyright wlien seeured were necessarlly con- 
iined and restricted by the terms of said contra<-t or assignment from your 
said complainant to said publisher, which said contract and assignment wasi 
at ail times opcn to inspection by the défendants, or either of theiû, upon re- 
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quest either to tlie défendant the Frank A. Munsey Company or to your com- 
plalnant, wliicli said contract disclosed upon its face the rlghts of your 
complainant as aforesaid and the total alisenee of any right or authorlty in 
the défendant the Frank A. Munsey Company to sell any rights derived from 
sald copyright to said défendants, exeept the right to print aud publlsh the 
said story In sériai form as aforesaid. And the complainant allèges that 
neither said défendant the Relianee Motion Picture Corporation nor the 
Mutual Film Corporation ever niade any request upon the complainant for an 
inspection of said contract or for any other information whatsoever concern- 
Ing your complaluant's rights in the premises." 

What, in effect, is alleged on information and belief, as to the Re- 
lianee Company, is that it knew that plaintiff was the author of the 
work, that the rights of the Munsey Company were "necessarily" de- 
rived from the agreement between the Munsey Company and plain- 
tift, and that the ternis of the authority to the Munsey Company to 
deal with the copyright, when secured, were necessarily confined and 
restricted by the terms of the contract or assignment from plaintiff to 
Munsey, and that this paper was at ail times open to inspection by 
the Relianee Company. 

[ 1 ] What this allégation amounts to is that, where a publisher copy- 
rights a work of an author, there must of necessity exist some ar- 
rangement between them, and that, perchance, the author may hâve 
reserved something undisclosed which the person dealing with the 
owner of the copyright should hâve suspected, although an examina- 
tion of the record title provided for by law shows good title. This, to 
my mind, would place a duty upon a person dealing with the owner of 
a copyrighted work which the law never contemplated, and which, 
from the standpoint of commercial requirements, would be unjust and 
seriously hamper legitimate dealings. 

Of course, a cautions purchaser may require ail sorts of assur- 
ances from the owner of the copyright, and thus, perhaps, avoid un- 
expected litigation ; but I am unable to follow the reasoning which re- 
quires a person dealing with the owner of a copyright to rely on any- 
thing more than the statute requires, unless, of course, either actual 
notice has been given or some facts are within his knowledge from 
which he is put upon his inquiry. 

The various parts of paragraph 11, when read together, and es- 
pecially as illuminated by the use of the word "necessarily," do not 
suggest that the Relianee Company had any knowledge of any fact, 
but amount merely to a conclusion that because the author did not 
copyright the work and the magazine publisher did, therefore the Re- 
lianee Company must assume that the filed copyright did not truly 
show who was the owner thereof. 

As actual knowledge is not alleged against the Relianee Company, 
the complaint must be dismissed as to that défendant. 

Actual knowledge, however, is charged against the Mutual Film Cor- 
poration, and constructive notice "by reason of the fact that said de- 
fendant then knew" the existence of plaintiff's rights is likewise charg- 
ed. While the complaint remains in this condition, it cannot be dis- 
missed against the défendant Mutual Film Corporation. 

[2] Défendant urges that Falk v. Howell (C. C.) 34 Fed. 739, is 
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authority for the proposition that the alternative pleading must be 
held bad. In that case the facts were, or should hâve been, within the 
knowledge of the plaintiff, and clearly it was his duty to set forth 
an accurate comphance with statutory requirements. Hère, however, 
this défendant must be better informed than the plaintiff as to whether 
it had actual knowledge or constructive notice, either of which (prop- 
erly inferred from facts) would make the Mutual a proper party de- 
fendant. Of course, it would save everybody time and expense if, 
whatever the fact is, the complaint could set it forth; but that is a 
matter for the attorneys to deal with. 

On the face of the complaint, a dismissal cannot be had in favor of 
the Mutual. Settle order on two days' notice. 

If plaintiff desires to amend the complaint as against ReHance 
Company, he will be permitted so to do on the payment of costs. If 
he does not, then the complaint will be dismissed, without costs. 



MOTION PICTURE PATENTS 00. v. TJKIVEESAL FILM MFG. CO. et al. 
(District Court, S. D. New Yori:. Marcb 27, 1916.) 

1. Costs i®=3l82 — Fédéral Courts — Disbtjbsements fob Copies of Recordcî 

AND Documents. 

Under Rev. St. § 983 (Coinp. St. 191.3, § 1024), which i)rovides that 
"lawful fées for exemplifications and copies of papers uecessarily ob- 
talned for use on trials in cases where by law costs are recoverable in 
favor o£ the prevaillng party shall be taxed, » * • " guch fées are 
taxable in favor of the prevaillng party In ail cases, whether at law or 
In equity or admiralty, where by any provision of statute costs are re- 
coverable, subject to the authority of the court to détermine whether the 
exemplifications or copies were "necessary." 

[Ed. Note. — For other cases, see Costs, Cent. Dig. § 714; Dec. Dlg. 
®=3l82.] 

2. Costs <S=»182 — Suits foe Infkingemekt — Taxable Costs. 

In an infringement suit, the cost of a certified copy of the file wrapper 
and contents of the patent in suit is taxable as costs, but certified copies 
of other United States patents are not necessary, unless insisted on by 
opposing counsel, as the printed copies furnlshed by the l'atent Office will 
be accepted as authentic. Certified copies of the opinions of other courts, 
or of Patent Office officiais, relating to the patent in suit, are not neces- 
sary, and the cost thereof will not be taxed, where the opinions are pub- 
lished in the Fédéral Reporter or in other standard or officiai publica- 
tions ; but the cost of a certified copy of any judgment, decree, or order 
will be taxed. The cost of certified copies of foreign patents or trans- 
lations thereof will be taxed, where "necessarily obtalned for use" in 
the trial of the cause, but only on a certificate of the judge to that efCect. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. § 714; Dec. Dig. 
<S=>182. 

For other définitions, see Words and Phrases, First and Second Séries, 
Costs.] 

In Equity. Suit by the Motion Picture Patents Company against 
the Universal Film Manufacturing Company, the Universal Film Ex- 

<Ê=5jFor other cases see same tapie & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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change of New York, Incorporated, and the Prague Amusement Com- 
pany, Incorporated. On appeal from clerk's taxation of costs. Al- 
lowed in part. 

Appeal from clerk's taxation of costs. The items in question are 
as f ollOws : 
Cost of certlfied copy of flle wraiiiier and contents of apiilication of 

patent in snit $28 SO 

Copy of opinion of I )istrict Court 1 00 

Copy of decree of District Court 1 00 

Thirteon copies of T'nited States patents 0:") 

Tliree copies of Frencli patents ; oiie copy of Rritisli patent 9 50 

Certitied cojjy of opinion of District CoUrt for tlie ]]ustern District of 

Penusylvania, United States v. Motion l'icture l'ateuts Company 

et al. '.) 'X> 

Translations of Frencli patents Nos. :i()8,(il7 uud 2-l!).S7r) 20 00 

Certlfied copy of décision of the examiner in ciiiof of Oetober 17, 1890, 

Interférence No. 18,4(11 C 515 

Certlfied copy of décision of the Actinj; Connnissiom'r of February ô, 

1900, in above Interférence 3 32 

Certlfied copy of décision of Court of Appeals of District of Columbia 

on appeal from above interférence 5 10 

George F. Seuil, of New York City, for plaintiff. 
Wetmore & Jenner, of New York City (Oscar W. Jeffery, of New 
York City, of counsel), for défendants. 

MAYER, District Judge. Some of the items above set forth were 
allowed and others disallowed by the clerk. As counsel suggest that 
there is some conflict in the décisions affecting the subject-matter, and 
urge the desirability of a settled practice, ail of the items will be con- 
sidered. 

Section 824 of the Revised Statutes (Comp. St. 1913, § 1378) pro- 
vides, arnong other things: 

"Sec. 824. On a trial before a .1ury, in civil or criniinal causes or before 
référées, or on a final hearlug In equlty or adnilralty, a docket fee of twenty 
dollars: l'rovided, that in cases of admiralty and maritime .iurlsdlctlon, where 
the lilielant reeovers less than fifty dollars, the docket fee of his proctor shall 
be but ten dollars." 

Section 828 (section 1383) sets forth in détail certain fées to be paid 
to the clerk, including those rec]uired in equity, law, and admiralty. 
Section 4920 of the Revised Statutes (section 9466) provides : 

"Sec. 4920. In any action for infrlngement the défendant may plead the 
gênerai issue, and, having glven notice in writliig to the plaintiff or his attor- 
iiey thirty days before, may prove on trial any one or more of the foUowing 
spécial nuitters: * * * And In notices as to pi'oof of previous invention, 
knowledge, or use of the thlng pateiited, the défendant shall state the names 
of the patentées and the dates of their patents, and wheri granted, and the 
. names and résidences of the persons alleged to hâve invented or to hâve had 
the prior knowledge of the thing patented, and where and by vvhom it had 
l)een iised ; and if any one or more of the spe^cial matters alleged shall be 
found for the défendant, Judgment shall be rendered for him with costs. 
And the like défenses may be pleaded in any suit in equity for relief agalnst 
an alleged Infrlngement; and proofs of the same may be given upon llke no- 
tice in the answer of the défendant, and with the llke effiect." 
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[1] Section 983 (section 1624) provides: 

"Sec. 9S:î. The blll of fées of tlie clerk, marshal, and attorney, and the 
amount ]iai(l printers and witnesses, and lawful fées for exempUfications and 
copies of papers neeessarily obtained for use on trials in cases where by law 
co!=ts are recoverable in favor of the prevailins l)arty, shall be taxed by a 
judse or elerli of the court, and be Included in and form a portion of a judg- 
ment or decree against the losing party. Such taxed bills shall be filed with 
the papers in tlie cause." 

A docket fee is unquestionably "costs," and the word "trial" is 
comprehensive enough to include a final hearing in equity. Further, 
"decree" refers to the final détermination in equity, as "judgment" 
does at law. The resuit is that section 983 (section 1624), when it 
refers to "trials in cases where by laia" costs are recoverable, means 
that costs are recoverable in ail cases where by any provision of statute 
any costs are recoverable. 

[2] Thus the prevailing party is entitled as matter of right to "ail 
lawful fées for exemplifications and copies of papers necessarily ob- 
tained for use on trials." "Necessarily" must be limited to mean 
those exemplifications and copies of papers which are essential to the 
cause. 

1. Cost of certified copy of file wrapper and contents of application 
of patent in suit. Allowed. 

2. Copy of opinon of District Court. This is the opinion of the 
District Court in this case. Allowed. 

3. Copy of decree of District Court in this case. Allowed. 

4. Thirteen copies of United States patents. Allowed. My atten- 
tion has been called to the fact that occasionally counsel insist that cer- 
tified copies of United States patents shall be obtained. The court in 
this district regards the printed copies issued b}' the Patent Office as 
satisfactory, and thercfore certified copies of United States letters pat- 
ent will not be construed as being "necessarily obtained for use on 
trials," unless opposing counsel insists on certified copies — unreasona- 
bly, as I think. 

5. Three copies of French patents; one copy of British patent. The 
French and British patents received in évidence in this case were es- 
sential to a détermination of the cause. There are instances, how- 
ever, where foreign patents are ofifered in évidence, and under the 
libéral practice in equity are received, but are not essential to. a déter- 
mination of the cause, and hâve the effect merely of unnecessarily 
adding to the volume, of the record. If objection is'taken upon the 
taxation of costs to any foreign patents, the' cost of exemplifications or 
copies will be taxed only if, after application, a certificate or order 
is made by the trial judge that the exemplifications or copies were, in 
his opinion, "necessarily obtained for use" on the trial. If, owing to 
absence or other reason, the trial judge is not available for such ap- 
plication, then the application will be made to the judge sitting ex 
parte. 

6. Certified copy of opinion of District Court for the Eastern Dis- 
trict of Pennsylvania, United States v. Motion Picture Patents Com- 
pany et al. There is no necessity for obtaining a certified copy of 
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any opinion of another District Court, where, as in this case, the opin- 
ion was published in the Fédéral Reporter. The decree in a case, and 
not the opinion, is évidence. The opinion is, in effect, argument, al- 
though at times extremely important, in order to assist in the inter- 
prétation of a decree in another jurisdiction, or to assist the trial court 
in arriving at its own détermination. Where the opinion of a court is 
published in the United States Suprême Court Reports, or Advance 
Sheets, or in the Fédéral Reporter, as the case may be, or the opinion 
of a State court is published in any officiai report or standard publica- 
tion, a certified copy will not be taxed. Where the opinion in another 
jurisdiction is not reported, and objection is taken to taxing the cost 
of a copy thereof, then a çertificate or order must be obtained from 
the trial judge, or the judge sitting ex parte, as the case may be, that 
the opinion was "necessarily obtained for use" on the trial, and the 
clerk may then tax the cost of a certified copy. 

7. Translations of French patents Nos. 208,617 and 249,875. At 
my request Mr. Seuil and Mr. Jeffery made inquiries to ascertain the 
f air and reasonable charge current for translations in French, German, 
Spanish, Italian, and Swedish. I also instructed the clerk's office to 
make the same inquiry, and from the information received I conclude 
that 50 cents per 100 words is a fair and reasonable charge taxable for 
such translations. 

8. Certified copy of décision of the examiner in chief of October 
17, 1899, Interférence No. 18,461. Allowed. 

9. Certified copy of décision of the Acting Commissioner of Febru- 
ary 5, 1900, in above interférence. Allowed. In this connection, 
however, costs will not be taxed, where ail the subject-matter sought 
to be ihFroduced is published in the Officiai Gazette of the Patent Of- 
fice. 

10. Certified copy of décision of Court of Appeals of District of Co- 
lumbia on appeal from above interférence. The expansé of an opin- 
ion of the Court of Appeals of the District of Columbia will fall with- 
in the rule stated in connection with item 6 supra. The expense of a 
certified copy of any judgment, decree, or order will be taxed. 

It will be noted that I hâve passed solely upon the questions pre- 
sented on this taxation. The court will pass on other questions only 
as they may come up upon the taxation of costs from time to time. 

In order to assure uniformity, this mémorandum has been submitted 
to my associâtes, Judges HOUGH, LEARNED H AND, and AUGUS- 
TUS N. HAND, and I am authorized to say that they concur in the 
conclusions hère stated. 



UNITED STATES V. ELDEB 267 

UNITED STATES v. ELDEE et al. 

(District Court, W. D. Kentucky. March 15, 1916.) 

No. 8027. 

1. Cbiminal Law <g=>432— Evidence— Hbarsa y — Public Records — ^Admissi- 

BILITY. 

In a prosecution for violatlng the oleomargarine law (Act May 9, 1902, 
c. 784, 32 Stat. 193), as carrylng on the business of retaillng colored o'.eo- 
niargarine, etc., the government oftered in évidence monthly returns of a 
manufacturer and wholesale dealer in oleomargarine, showing in détail 
the quantity taxed at one-fourth of a cent a pound, disposed of to persons 
including défendant. Thèse returns were made on blanks furnished by 
the Internai Revenue Bureau, and were made to coUector on aifidavit of 
the employés of the manufacturer to enable the coUector to coUect a tax 
on the product. Such returns were not open to inspection by the public 
in gênerai, but only to the internai revenue otlicer or agent. Held that, 
whlle public records of officiais are admissible iu évidence, as an exc^eption 
to the hearsay rule, such returns could not be received, for they were 
not made by public officers, were not open to inspection by the public, 
and there was no showing that those employés of the manufacturer who 
made them could not be obtained as witnesses. 

[Ed. Note. — For other cases, see Cri minai Law, Cent. Dig.'§ 1021; Dec. 
Dig. ©=>432.] 

2. Criminal Law <Sï=>0(;2(4) — Triai. — Confrontation of Witnesses. 

In such case the returns cannot be received, in view of Const. Ameud. 
6, glvlng an accu.sed person the rigUt to be confronted wlth the witnesses 
against hlni ; the persons who made the returns not being shown to be 
dead, and the returns not falling within any exceptions to the rule. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1540; Dec. 
Dig. <&=5662(4).] 

At Law. Audley Elder and others were charged with violation of 
the oleomargarine law. On objection to évidence. Objection sus- 
tained. 

Perry B. Miller, U. S. Atty., of Louisville, Ky. 
George Du Relie, of Louùsville, Ky., for défendants. 

EVANS, District Judge. [1] For présent purposes it will suffice 
to say, respecting the indictments in this and two other cases being 
tried at the same time, that they charge varions violations of the oleo- 
margarine law. For example, the défendants are charged with unlaw- 
fully carrying on the business of manufacturers of oleomargarine, with 
unlawfully furnishing it to others, and with unlawfuUy carrying on 
the business of retail dealers in colored oleomargarine. In support 
of thèse charges, and probably with more especial référence to the 
charge of manufacturing oleomargarine, the United States has offered 
in évidence certain of the monthly returns of a manufacturer and 
wholesale dealer in oleomargarine in Chicago, 111., of certain oleomar- 
garine taxed at one-fourth of a cent a pound, showing in détail the 
quantity of oleomargarine taxed at that rate disposed of by the manu- 
facturer and wholesale dealer to certain persons in various parts of 
the country, including the défendants, or some of them, to whom 
some of it was possibly shipped. Thèse monthly returns, on blanks 

Ê=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indoxen 
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furnished by the Internai Revenue Bureau, were made to the collector 
of internai revenue for that district in Illinois in which Chicago is lo- 
cated, and upon eaçh of which was an affidavit of one of the employés 
of the manufacturer in this forra : 

"I, — , swetu- that the foregoing stateinents and détails thereof in 

this retu'rn of oleoniargarine taxed at % cent a pouiid received and disposed 
of, likewise oleoniargarine taxed at % cent a pound on hand, are true." 

This was signed by the affiant and followed by a jurât showing that 
it had been sworn to. As shown on its face, each of the returns al- 
luded to was made monthly, and ail those offered in testimony were 
dated and made within the three years next preceding the finding of 
the indictments. Whether the employé of the manufacturer person- 
ally knew the facts thus reported, or whether he ascertained theni 
from the books of the manufacturer, does not appear. There was 
no effort to show that the persons in the employment of the manu- 
facturer and wholesale dealer who actually made the sales or the 
shipments were dead, or were out of reach of the process of the court, 
or that their attendance as witnesses could not hâve been obtained, 
and the question presented is : Are such papers compétent testimony 
on the trial of a person accused of the public offenses indicated? 

There can be no doubt that public records and documents (which 
late writers on the law of évidence prefer to call officiai statements) 
required to be made by an officiai person may be used as testimony 
for certain purposes even in criminal cases. This rule has been an- 
nounced in many opinions, but we refer only to Evanston v. Gunn, 
99 U. S. 666, 25 L. Ed. 306, Sandv White v. U. S., 164 U. S. 103, 
104, 17 Sup. Ct. 38, 41, L. Ed. 36o, and Rollins v. Board of Com., 
90 Fed. 581, 33 C. C. A. 181. The gênerai rule is most clearly dis- 
cussed in Greenleaf on Evidence, vol. 1 (16th Ed.) in sections 93, 99, 
99a, I62m, 163, 163a, 163f, 470, 474, 475, 483, 484, 491, 493, 496, and 
498. We need not do more than cite this elementary authority. 

But does this gênerai principle hâve any application to the question 
we are considering? For purposes of its own the government imposes 
taxation upon oleomargarine, and in order fully to enforce collection 
of that taxation it authorizes the Commissioner of Internai Revenue, 
with the approval of the Secretary of the Treasury, to make régula- 
tions to the end that the taxation may be collected and frauds upon 
the revenue prevented or discovered. Among those régulations are 
those under which the papers we hâve referred to were returned. 
While the return of the manufacturer or wholesale dealer is filed with 
the collector, and is retained by him, it is not made by an officiai per- 
son. In making them the manufacturer or wholesale dealer acts in 
his own individual capacity and no other. He personally, and not 
officiall)', makes the return, not as évidence against any outside person, 
but in order that the revenue ofîicers may keep up with and he able 
to search out the oleomatgarine he sells or ships to others. In this 
way those officers obtain clews that may enable them to ferret out 
violations of the laws pertaining to oleomargarine. The returns thus 
made are not officiai statements — that is, statements made by an of- 
ficiai person. The manufacturer of oleomargarine is required by the 



UNITED STATES V. ELDEK 269 

régulations to enter daily in a boolc of the prescribed form the items 
which are ultimately put into the monthly returns, and the régulations 
then provide that : 

"This book or form inûst always be kept at the manufactory and be always 
•open to tbe inspection of any internai revenue offlcer or agent." 

It is far from being a public record made by an officer. It is only 
a report made by a manufacturer of what he does. ' It cannot be ex- 
amined or inspected by the public, but only by an "internai revenue 
officer or agent." The défendants hère could hâve no access to them, 
for, so far as they are concerned, the book is the private property of 
the manufacturer. Défendants could hâve no opportunity, certainly 
no public opportunity, of ascertaining what the contents of those pa- 
pers are. But the facts pertaining to the sales and shipments made 
"by the manufacturer or wholesale dealer are known, and must neces- 
sârily be known, to the persons who made those sales and shipments, 
and who could testify to the actual facts respecting them, including 
the names of the consignées of shipments and the quantity of oleo- 
margarine sold and shipped to each. Certainly there does not appear 
to be any necessity for any departure from the universal and most 
wholesome rule that no person can be convicted of a public offense upon 
mère hearsay testimony. Primary évidence from persons who know 
the .facts was available arid within reach. The mère trouble of gettirig 
the testimony cannot excuse its absence. 

[2] The learned district attorney at the argument confessed his in- 
ability to produce the décision of any court directly supporting his con- 
tention, and certainly there is no statute which authorizes the admis- 
sion of this sort of testimony in this kind of case. And indeed, if 
there had been any such statute, it might well hâve been subject to the 
ruling in Kirby v. United States, 174 U. S. 57, 19 Sup. Ct. 574, 43 L. 
Ed. 809, which held that a statute analogous to the one suggested was 
imconstitutional. The sixth amendment to the Constitution of the 
United States provides, generally, that in ail criminal prosecutions the 
accused shall hâve the right to be confronted with the witness against 
liim. True, décisions of the Suprême Court and other courts hâve 
sustained apparent exceptions to this constitutional rule, such, for ex- 
ample, as cases where the testimony of a dead witness was read at a 
second trial, or where certain records and public documents and régis- 
ters were admitted, although there was no witness, except such docu- 
ments, with which theré; could be confrontation. But those apparent 
exceptions are not real ones, and where the facts constituting the 
offense itself are necessary to be proved they must primarily be proved 
by living witnesses, who must confront the accused. They must tes- 
tify under oath taken at the hearing, and full opportunity fbr cross- 
€xamination must be afforded the accused. 

In determining the question before us it may suffice to say that the 
testimony, if any, against défendants, to be gleaned from the monthly 
returns, must comé, if at ail, from an outside statement made by one 
who is not sho\yn to hâve been known to the défendants, nor to havie 
been authorized by them to make any of the en tries in the manufac- 
turer's book used in consolidating the data into the monthly returns. 
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Those returns were made by one who was not an officer, by one who 
was not acting as the agent of the défendants, but in the interest of 
his own employer, by one who is not présent in court, who does not 
confront the accused, who has not been sworn to testify upon the is- 
sues in this case, and in respect to whose statements the accused can 
hâve no opportunity for cross-examination. It would seem that thèse 
considérations are entirely conclusive of the question of the admissi- 
bility, even of sworn statements made ex parte by an employé of a 
manufacturer who was not an officiai, with whom the défendants had 
nothing to do, whom they did not know, and with the contents of whose 
statements they never had any acquaintance until they were presented 
at this hearing under circumstances excluding ail opportunity for cross- 
examination or for testing the accuracy of the statements made by 
the manufacturer or his employé. 

It seems to the court that thèse considérations conclusively establish 
the proposition that the testimony ofïered is in every respect mère 
hearsay and wholly inadmissible as against any one of the défendants 
for any purpose whatever, however much the entries on the monthly 
returns might refresh the memory of a witness who made them if 
testifying hère. Without going into the matter further, it may be help- 
f ul to quote somewhat lengthily f rom the opinion of the Suprême 
Court in the case of Kirby v. United States, aboA'e referred to, where- 
in that court, speaking throûgh Mr. Justice Harlan, as reported in 
174 U. S. at pages 53, 54, and 55, 19 Sup. Ct. at pages 576 and 577 
(43L. Ed. 809), said: 

"As sliown by the above statement, the charge against Kirby was that on 
a named day he feloniously received and had in his possession with intent to 
convert to his own use and gain certain Personal property of the United 
States, theretofore feloniously stolen, taken, and earrled away by Wallace, 
Baxter, and King, who had been indicted and convicted of the offense alleged 
to hâve been committed by them. Notwithstanding the conviction of Wallace, 
Baxter, and King, it was Incumbent upon the government, in order to make 
its charge against Kirby, to establish beyond reasonable doubt (1) that the 
property described in the indictment was in faet stolen from the United 
States ; (2) that the défendant received or retained It in his possession, with 
intent to convert it to his own use or gain ; and (3) that he received or re- 
tained it with knowledge that it had been stolen from the United States. 
How did the government attempt to prove the essential fact that the proper- 
ty was stolen from the United States? In no other way than by the produc- 
tion of a record showing the conviction under a separate indictment of Wal- 
lace, Baxter and King — the judgments against Wallace and Baxter resting 
wholly upon their respective pleas of guilty, while the judgment against 
King rested upon a trial and verdict of guilty. With the record of those con- 
victions out of the présent case, there was no évidence whatever to show 
that the property alleged to hâve been received by Kirby was stolen from 
the United States. 

"We are of the opinion that the trial court erred in admltting in évidence 
the record of the convictions of Wallace, Baxter, and King, and then In its 
charge saying that, in the absence of proof to the contrary, the fact that the 
property was stolen from the United States was suffleiently established 
against Kirby by the mère production of the record showing the conviction of 
the principal félons. Where the statute makes the convlctlpn of the principal 
thief a condition précèdent to the trial and punishment Of a recelver of the 
stolen property, the record of the trial of the former woùld be évidence in 
the proseeution against the recelver to show that the principal félon had been 
convicted ; for a fact of that nature could only be established by a record. 
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The record of the conviction of the prlndpals could not, however, be used to 
establish, agalnst the alleged recelver, chargea wlth the commission of an- 
other and substantlve crime, the essentlal fact that the property alleged to 
hâve been feloniously received by hlm was actually stolen from the United 
States. Kirby was not présent when Wallace and Baxter confessed their 
crime by pleas of gullty, nor when Klng was proved to be guilty by witnesses 
who personally testlfied before the jury. Nor was Klrby entltled of rlght 
to partieipate In the trial of the principal félons. If présent at that trial 
he would not hâve been permltted to examine Wallace and Baxter upon 
thelr pleas of guilty, nor cross-examine the witnesses Introduced agalnst Klng, 
nor Introduce witnesses to prove that they were not In fact guilty of the 
offense charged agalnst them. If he had sought to do either of those thlngs — 
even upon the ground that the conviction of the principal félons mlght De 
taken as establishing prima fade a vital fact in the separate prosecution 
agalnst himself as the recelver of the property — the court would hâve in- 
formed hlm that he was not belng trled and could not be permltted in any 
wise to interfère with the trial of the principal félons. And yet the court be- 
low instructed the jury that the conviction of the principal félons upon an 
Indlctment agalnst them alone was sufflclent prima fade to show, as agalnst 
Klrby, indlcted for another offense, the existence of the fact that the property 
was stolen — a fact which, it is conceded, the United States was bound to 
establish beyond a reasonable doubt in order to obtain a verdict of guilty 
agalnst hlm. 

"One of the fundamental guaranties of life and liberty is found in the 
sixth amendment of the Constitution of the United States, which provides 
that 'in ail crlminal prosecutions the accused shall * * * be confronted 
wlth the witnesses agalnst hlm.' Instead of confrontlng Klrby with witnesses 
to establish the vital fact that the property alleged to hâve been received by 
hlm had been stolen from the United States, he was confronted only with 
the record of another crlminal prosecution, with which he had no connection 
and the évidence in which was not glven in his présence. The record show- 
ing the resuit of the trial of the principal félons was undoubtedly évidence, as 
agalnst them, in respect of every fact essentlal to show their gullt. But a 
fact which can be primarlly established only by witnesses cannot be proved 
agalnst an accused — charged with a différent offense for which he may be 
convlcted wlthout référence to the principal offender — except by witnesses 
who confront hlm at the trial, upon whom he can look whlle belng trled, 
whom he is entltled to cross-examine, and whose testlmony he may lmi)each in 
every mode authorized by the established rules governlng the trial or conduct 
of crlminal cases." 

Under thèse circumstances we must hold that the objections to the 
testimony thus offered should be and they are sustained. 



In re BALLANTINB. 

(District Court, N. D. New York. May 6, 1916.) 

1. Bankruptcy <Sï=>314(4) — Olaims — Sufficiency. 

Where a clalm agalnst the estate of a bankrupt, presented In 1915, for 
moneys lent, the last loan belng in 1905, dld not clearly show any partial 
payments on account of such claim, and disclosed that the only wrltten 
acknowledgment of the debt was a purported assignment by the bank- 
rupt in 1907 of certain book accounts, and évidences of Indebtedness for 
a considération other than the amounts lent, the clalm should be dis- 
allowed, as showlng on its face that It was barred by limitations. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 473; Dec. 
Dlg. ®=o314(4).] 

^spFor other ca8«i se« same toplc & KEY-NUMBKR in ail Key-Numbered Dtgeata ft Ind«ZM 
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2» Limitation" OF Actions <s=>27^IltJNNiNG of SrATaTE— Acknowledgment 
— Part Pàîment. 

Ad actloa for money lent wlll be barred by lapse of six years, unless 
there is a wrltten acknowledgtnent or a payment on account wlthin ttie 
slx-year period, whicb will toll the runnlng of limitations. 

rEd. Note. — For other cases, see Limitation of Actions, Cent Blg. S§ 
132, 133 ; Dec. Dig. <S=>27.] 

3. Bankkttptct ©=5314(4) — Claims — Sufficienct. 

A claim agalnst the estate of a bankrupt for moneys lent before 1905, 
which was presented in 1915, and recited monthly payments on account 
frpm October, 1912, to July* 1914, It Is insufflcient to show that the clalm 
was not barred by limitations ; it not appearing f rom the récitals that 
the pay^lents were on account of the loan. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. $ 473; Dec. 
Dig. <g=»314(4).] 

4. Bankrtiptct <S=341— Claims — Présentation. 

Though a clalm for moneys loaned was Insufflcient, not showlng that 
limitations had been tolled, the claim wlU not be finally dlsallowed, where 
there were averments of payments on account, whlch by amendment 
might be made to show a tolling of limitations, and the clalmant will be 
given an opportunlty to amend. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 516, 528; 
Dec. Dig. (g=>341.] 

6. Bankbuptct ©=5127 — Trustes; — Sélection, 

Whlle the District Court will not undertakè to set aside or yacate the 
choice or élection of the trustée, but wlll relegate that matter to the 
référée in bankruptcy, the référée should exercise care to protect the 
Interests of ail creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 183; Dec. 
Dig. ©=127.] 

6. Bankruptcy <S=>123 — Sélection of Trustée — Eight of Creditoks. 

Where there was a close struggle over the élection of trustée, and the 
bankruptcy was such that the wife of the bankrupt who flled a clalm, 
Should not be allowed to domlnate the choice, It is proper for the référée 
to refuse to allow her to vote, where to do so would allow her to name the 
trustée, notwithstanding her clalm, whieh was not finally dlsallowed, 
mlght be amended so as to be made good. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 171-179; 
Dec. Dig. ©=123.] 

In Bankruptcy. In the matter of Charles J. Ballantine, bankrupt. 
Application by Harriet K. Ballantine to review the décision of the réf- 
érée, rejecting her claim and refusing to allow her to vote on the ques- 
tion of the élection of a trustée. Order, which did not finally refuse 
the claim, but suggested that it be amended, affirmed,; and proceed- 
ings remanded, with directions. 

This is a review of the décision of the référée in bâiikiruptçy reject- 
ing the, çlàiniof Harriet K. Ballantine, the wife of the. bankrupt, for 
$12,979.54, at th-e first meeting of creditors, and refusing to allow 
her to vote on the question of the élection of a trustée, and aâking 
that sùch ôrd'er be set aside, as well as the ordér âppbinting a trus- 
tée. The référée , did not finally .reject^ the claim,. but suggested that 
same.myst be and should be amended before it could be allowed, as 
on Jts'fàce'it was irivalid and barred by the statute of limitations, which 

«g=jFor other çaaea see same topic & KEY-NUMBER In aUKoy-Numbereâ Digests & lodexess 
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was pleaded or alleged as a défense to the claim and a reason for its 
disallowance. 

Msscher, Whalen & Austin, of Albany, N. Y., for claimant. 
Geo. J. Hatt, 2d, of Albany, N. Y., for trustée elected and for cer- 
tain creditors. 

RAY, District Judge (after stating the facts as above). [1] At the 
first meeting of creditors the claimant, Harriet K. Ballantine, the wife 
of the bankrupt, presented a claim for money loaned by her to said 
Charles J. Ballantine, "as per the schedule hereto attached and made 
a part hereof, marked Schedule A, except the sum of three hundred 
eighty dollars and ""/loo ($380), as per the annexed schedule hereto 
annexed and made a part hereof, marked Schedule B ; that no part 
of said debt has been paid, nor has any note been received, or judg- 
ment rendered thereon ; that there are no off sets or counterclaims to 
the same, and that déponent has not, nor has any person by bis order, 
or to bis knowledge or belief, for bis use, had or received any manner 
of security for said debt whatever." 

Schedule A was as f ollows : 

Charles J. Ballantine to Ilarriet K. Ballantine, Dr. 

April 7, 1002 $2,286.70 

.Tnlv 1, 1002 2.20S.0» 

July 20. 1903 507.25 

Jan. C, lOOÔ 2,140.21 

Jan. 6, 1005 405.00 

$7.017.03 
Interest to February 10, 1015 5,.'_«;2.4S 

$12,070.54 
Schedule B was as f ollows : 

Oct. 17, 1012. Keceived on account $ 20.00 

Xov. 21. 1912. " '■ " 20.00 

Jan. 21. 191,'î. " " " 20.00 

.Jan. 28, lOllî. " " " 20.00 

Fel). 21, lOl.'î. ." " " 20.00 

Mcb. 10. lOi:!. " " " 20.00 

Apr. 18. lOl;;. " " " 20.00 

May 19, 10l:i. ' " " " 20.00 

June 1«, 191.".. " " " 20.00 

Sept. 4. 191.3. " " " 20.00 

Sejit. 4, 1913. ' 20.00 

Oct. 21, 1913. " " " 20.00 

Nov. 26. 1913. " " " 20:00 

Dec. 22, 1913. " " " 20.00 

Feb. 20. 1914. " , " " 20.00 

A pr. 22, 1914. " " ," 20.00 

May 21, 1914. " " " 20.00 

Jmie 22, 1914, " " " 20.00 

July 20, 1914. " " " 20.00 

. Total , $380.00 

Certain creditors objected to the allowance of the claim on the 
grouhd that it appeared on its face it was barréd by the statute of 
limitations 'and should not be allowed. Thereupon the claimant with- 
232 F.— 18 
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drew the daim and amended same, by inserting therein the words 
"said debt having been revived by an instrument in writing duly ac- 
knowledged by said bankrupt dated September 19, 1907, hereto an- 
nexed," after the words "marked Schedule B," and also by inserting 
the words "except as herein stated" after the words "no part of said 
debt has been paid," and also by inserting after the words "counter- 
claims to the same" the words "except as above." 

The instrument in writing, duly acknowledged by said bankrupt, and 
referred to in the amended daim, and annexed to the amended daim, 
reads as follows: 

In considération of the sum of seven thousand dollars (|7,000), to me in 
hand paid at or before the ensealing and delivery of thèse présents, I, Charles 
J. Ballantlne, of the city and county of Albany, state of New York, do 
hereby sell, assign, transfer, and set over unto Harriet K. Ballantlne, of the 
same place, ail book accounts and other évidences of indebtedness now due 
and owing me. 

In wltness whereof I hâve hereunto signed my name and afflxed my seal 
this 19th day of September 1907. Charles J. Ballantlne. [L. S.] 

State of New York, City and County of Albany — ss.: 

On this 19th day of September, 1907, personally appeared before me Charles 
J. Ballantlne, to me known to be the person who executed the foregoing in- 
strument, and he thereupon acknowledged that he executed the same. 

George Lawyer, 
Commissloner of Deeds, Albany, N. Y. 

There was and is no allégation in the amended daim that any book 
accounts or other évidences of indebtedness were due and owing to 
the assignor mentioned in said assignment, Charles J. Ballantine, from 
any person, and hence it does not appear and did not appear to the 
référée that anything was assigned to or received by the assignée, Har- 
riet K. Ballantine, to apply on the alleged indebtedness, which as 
shown in Schedule A was barred by the statute of limitations, as the 
last loan of money was made January 6, 1905, and the daim was not 
presented until some time in the year 1915. There is nothing in the 
amended daim to show that this assignment, even if it assigned any- 
thing, or carried anything, to the assignée, was made to apply as a 
payment on the indebtedness alleged and particularized in Schedule 
A, and for this reason the amended daim did not show a renewal or 
revival of the daim, so as to take it out of the statute of limitations. 

Schedule B simply says, giving dates, "Received on account, $20.00," 
and this is repeated each and every year down to and including July 
20, 1914. There is no allégation or statement in the amended daim, 
and there is none in the original daim, that thèse payments were made 
or accepted or received on the daim mentioned and set f orth in Sched- 
ule A, or that they were made by Ballantine himself, or that they 
were made at the times mentioned. To accept thèse as payments on 
the account set forth in Schedule A and mentioned in the original 
daim, and also in the amended daim, would require that we infer that 
the alleged payments were made at the dates mentioned, and there 
is no statement in the daim as amended that they were made at the 
dates mentioned, and also on the account and daim mentioned in 
Schedule A, and there is no allégation or statement in the daim that 
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they were so made. I think the référée was right in sustaining the ob- 
jection to the sufficiency of the claim, and in sustaining the objection 
thereto that such claim on its face was barred by the statute of lim- 
itations, even in its amended form. 

[2-4] There is no written acknowledgment of the debt, and to take 
a claim of this character for money loaned out of the statute of lim- 
itations it must appear that a payment was made by the person owing 
the debt on the claim within six years. The payment must hâve been 
made on that particular claim. A payment on account is not suiificient, 
unless it was made on account of the particular claim constituting the 
debt or claim. Thèse essentials should not be left to surmise, guess, 
spéculation, or inference. If it be true that the payments on account 
mentioned in Schedule B were made to apply as payments on the al- 
leged debt or claim mentioned in Schedule A, it would hâve been very 
easy to so say. I rule, however, that the référée should, and he is di- 
rected to, allow the claimant to file an amended proof of claim, set- 
ting forth whether or not any payments were made on account of 
the moneys claimed to hâve been loaned as set forth in Schedule A, 
and, if so, what payments, specifying them, and the dates when such 
payments were made, and the amended claim should specify that the 
alleged payments were made to apply on and as a payment on that 
account or that indebtedness. 

[5] It appears and was conceded on the argument that there are 
quite a number of approved and allowed claims, and that there was a 
struggle, and a very close struggle, over the élection of a trustée. I 
rule and hold that the référée was right in not allowing this claim, so 
as to enable the wife of the bankrupt to dominate the choice of a trus- 
tée. There are questions involved in this bankruptcy proceeding which 
forbid that the wife should so dominate the élection of the trustée. 
The trustée should be a person free from préjudice and entirely dis- 
interested. This court will not undertake to set aside or vacate the 
choice or élection of the trustée made, but will relegate that matter 
to the référée in bankruptcy, with directions to give the matter careful 
reconsideration, and appoint such trustée as he is satisfied will protect 
and care for the interests of ail creditors, but with further directions 
that in no event shall the wife be allowed to dominate the choice of 
the trustée. 

[6] It is not intimated that the référée should set aside the choice 
of trustée already made, as that matter is left entirely to the good 
judgment and discrétion of the référée, who has control of the matter, 
and who undoubtedly will exercise his usual good judgment in this 
matter. Neither is it necessary that the confirmation of the trustée 
chosen should await an amendment of the claim and an adjudication 
thereof. This would only lead to delay, and is entirely unnecessary, 
as the wife in no event should be permitted to dominate the choice of 
the trustée. 

There will be an order accordingly. 
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In re BLITZ. 

(District Court, E. D. PennsylTanla. Aprll 28, 1916.) 

No. 4280. 

1. Bankrtjptcy ©=3229— Examtnation of Bankkupt— Contempt— "Ep:fi!Sal 

to be examined." 

The "refusai to be exftujmed" accordlng to law, for wliicli a baukrupt 
nmy be coiumltted for eontem])C, may be nianlfested by a formai refusai, 
by staiidlng mute, by evaslve or lueoiielusive answers, or by i>alpably taise 
and flagraiitly untrutliful ans^'ers ; but It always luvolves the élément of 
contumaciousness, and must be distlnguished from mère lack of candor or 
frankuess, and from untruthfuluess and plaln perjury. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 385; Dec. 
Dlg. <S==>229.1 

2. Bankrtjptcy <g=229— Examination or Bankrupt— Contempt— Proceedi>'gs 

FOE COMMITMENT. ' 

Before a bankrupt is committed for contenipt for retusing to be exani- 
Ined, lie should be first admonlslied and glven an opportunlty to purge 
himsolf, after whieh a spécifie question ahould be asUed and a spécifie an- 
svver required; and where the record shows merely tbat he answered 
questions put to him as tothe acquisition and sale of property by saylng 
tliat he did not know, or that he did not recollect, aud %vas not informed 
that liis answers were Insufflcient untll a pétition was flled asking for 
his commitment, the commitment will be refused. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 385 ; Dec. Dig. 
<®=322S).] 

In Bankruptcy. In the matter of Simon Blitz, bankrupt. On cer- 
tificate of the référée that the bankrupt be adjudged to be in con- 
tempt for refusai to be examined. Commitment for contempt re- 
fused, and case remitted to the référée for further proceedings. 

Raymond A. White, Jr., and Maurice W. Sloan, both of Philadel- 
phia, Pa., for trustée. 

Edwin Fischer and William M. Lewis, both of Philadelphia, Pa,, 
for bankrupt. 

DICKINSON, District Judge. [1] It is obvions that a refusai "to 
be examined according to law" means a refusai in fact and efïect. 
The form of the reftisal, or in what way manifested, is of no inipor- 
tance. A formai refusai by a witness to answer questions, displayed 
by a flat and défiant déclaration that he would not answer, is one form. 
Standing mute is another. Evasive, inconclusive, or irresponsive re- 
plies to clear and plain inquiries is another. Palpably and flagrantly 
untruthful answers is still another. In re Gitkin (D. C.) 164 Fed. 73. 
There is, it must be observed, in ail of thèse instances, the élément of 
contumaciousness ; something of the élément of défiance ; something 
which can be distlnguished from mère lack of candor or frankness, or 
from untruthfuluess, or even from, plain perjury. Refusing to testify 
is one tliing. Testifying falsely is another thing. Although equally 
reprehensible and open to condemnation, they are distinct and sep- 
arate, and the distinction should be kept in mind, or confusion will re- 
suit in visiting upon the ofifender the deserved punishment. The line 

(S=Por other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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of démarcation is distinct enough, but cannot be as readily drawn. 
This can be best left to the discriminating judgment of the référée 
before whom the bankrupt appears, and such judgment should not 
lightly be disturbed. 

[2] We think, however, a commitment for contempt should be pre- 
ceded with certain formalities. The witness would ordinarily be per- 
mitted to purge himself by showing a willingness to recant and to tes- 
tify fully. He should therefore be first admonished. This should be 
follovved with a spécifie question, and an answer required. The real 
attitude of the witness will be then disclosed, and any further pro- 
ceeding be clear-cut and definite. The difficulties and complications 
resulting from any other course is well shown by this record. 

The pétition in this case was filed in January, 1912. The examina- 
tion of the bankrupt was conducted upon the theory that his failure 
was not an honest one. Within a few months of bankruptcy he had 
bought largely. The property and assets disclosed showed a heavy de- 
pletion. It was the plain duty of the bankrupt to hâve given a truthful 
and full account of ail of the property he had bought and what had 
become of it, and of the money proceeds of any which had been sold. 
In this duty the référée finds he wofuUy failed. He concealed and 
falsified the real quantity of goods which had come into his possession, 
by professing ignorance of what the real quantity was, and by falsely 
estimating its value. When compelled to give a reluctant admission of 
the receipt of goods, he concealed and falsely testified concerning what 
had become of them. This was done by testifying to sales never in 
fact made, and as to which he could give neither the quantity nor 
value of what was sold, or to whom sold, or, if the sale was admitted, 
by making a false estimate of the loss on such sales. There was a like 
concealment and falsification of what was done with the money which 
was traced to his possession. On the whole, he made a distinctly bad 
impression upon the référée, who was fully convinced that the bank- 
rupt had possession or control of money and property a disclosure of 
which he was evading by false statements of some facts and falsely 
professed ignorance of others. The report of the référée well vindi- 
cates thèse conclusions. 

Counsel for bankrupt accounts for thèse seemingly condemning 
conditions and appearances on the theory that through business in- 
capacity and sickness and business demoralization he lost account of 
what he was doing, and in conséquence was in real ignorance of his 
actual financial condition, except the net resuit that he had sold what 
he could for anything he could get for it, and had paid out the money 
to the creditors who were demanding payment. The spécifie, or at 
least the main, feature of his testimony which is made the proposed 
basis of his commitment, is this : He testified to a sale of part of his 
stock, from which he realized a sum which he finally fixed at $300. 
What he sold was shoes. How many, he did not know. They were 
taken away in a wagon, which he helped to load. Each pair of shoes 
was in a box, and the boxes in cases. How many boxes there were, 
or how many cases, he did not know. What the cost or selling price 
was, either in the aggregate or of any of them, he did not know. The 
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man to whom he sold them was a stranger, whose name only was 
known. Who he was, or where he could be found, he did not know. 
The man happened to corne into the store, and a deal was made for 
$300, without either buyer or seller knowing the quantity of goods 
which was the subject of the sale. 

This testimony was given April 16, 1912, at a hearing at which 
counsel for the bankrupt was not présent. The bankrupt had been 
previoiisly called for examination on January 19, 1912, and had testi- 
fied in part. The above facts were elicited through questions the an- 
swer to which was, "I don't know," or "I don't recollect," or their 
équivalent. There was nothing which took place, except a searching 
cross-examination of the witness. No complaint was made to the 
référée that the witness was evading the questions, or in effect ref using 
to testify. The référée expressed no dissatisfaction with the witness, 
and did not call upon him to make other answer than that which he 
made. Apparently counsel for the trustée was content with the re- 
sults at the time. At least nothing was donc until September 9, 1913. 
Then a pétition to hâve the bankrupt certified for contempt was pre- 
sented to the référée. To this an answer was filed, by which the bank- 
rupt purged himself of any such purpose or intent, and tendered him- 
self for full examination. He was afterwards examined by his coun- 
sel, and cross-examined by counsel for the trustée. The only addi- 
tional fact (if it can be called such) which was brought out was that 
the witness had casually met this quondam purchaser on the street 
and had leamed that there were 400 pairs of shoes in the purchase. 
On cross-examination he was taken back over the same ground as at 
his first examination, and repeated his former answers. 

The référée certifies the bankrupt to be a proper subject for a com- 
mitment for contempt. The exceptions to his report raise the question 
of the propriety of contempt proceedings under the circumstances. 
Without subscribing to the soundness of the propositions advanced on 
behalf of this bankrupt, the conclusion reached is that we cannot see 
our way clear to commit him for contempt on the showing of this 
record as it is. A bankrupt is required by the law to testify, and to 
testify truthfully. The test of this first obligation is not the truth or 
falsity of his testimony, but whether he is breaking his second obliga- 
tion in the attempt to évade the first. If the référée is convinced the 
answer is a mère évasion, we think the proper practice is to give the 
witness formai notice that he must answer, and to enter of record a 
formai finding that the answer is an évasion, and to require a real an- 
swer. An analogy may be found in the practice of the courts in the 
trial of a case. The trial judge find^ the fact upon which the distinc- 
tion made rests. In the one case he commands the witness to answer, 
and commits him for a refusai. In the other, he holds him to bail, or 
commits him, to answer to the charge of perjury. To confuse the 
two offenses works confusion in the after conséquences, of which we 
hâve an illustration in this case. If this bankrupt were committed for 
contempt, it would not be clear that he was not being punished for 
the offense of perjury, punishment for which is barred by the statute. 

The disposition made of the case is to refuse the commitment and 
remit the case to the référée for f urther proceedings in the cause. 
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UNITED STATES v. JEW SUNG GWOXG. 

(District Court, D. Oregon. Aprll 10, 1916.) 

No. 7046. 

1. Aliens <©=>.32(<S) — Depoetation or Chinese — Evidence. 

In proceedings for déportation of a Cliiiiese, évidence held to show 
that défendant came to this country while a minor with an unele wlio 
was a contractor, and not with another uncle who was a merehant. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 84 ; Dec. Dig. ®= 
32(8).] 

2. Aliens <g=23(l) — Exclusion of Ciiikese — Right to Enter — Minoe. 

A Chinese boy seven years of âge, who came to this country with an 
uncle and under hls charge, should be glven the status of the uncle, and 
perœitted to enter without a certiflcate, if the uncle was a merehant. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. | 81 ; Dec. Dig. <Ê=» 
23(1).] 

3. Aliens <S=>24 — Exclusion of Chinese — Right to Entée — "Chinese IjA- 

bober" — Contractob. 

A Chinese contractor Is a Chinese laborer, wlthin the Exclusion Acts 
(Act May 6, 1882, c. 126, 22 Stat. 58 ; Act May 5, 1892, c. 60, 27 Stat. 2.5 
[Comp. St. 1913, §§ 431&-4323] ; Act Nov. 3, 1893, c. 14, 28 Stat. 7), and not 
entitled to enter, since "Chinese laborer," in tliose acts, includes ail im- 
migrants from China except the designated privileged classes, 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 76-78; Dec. Dig. 
<S=524. 

For other définitions, see Words and Phrases, Fîrst and Second Séries, 
Chinese Laborer.] 

Proceeding by the United States against Jew Sung Gwong, alias 
J. S. Song, alias Joe, for déportation. From an order of the United 
States commissioner, directing that défendant be deported, défend- 
ant appeals. Affirmed. 

Seneca Fouts and A. Walter Wolf, both of Portland Or., for ap- 
pellant. 

Clarence L. Reames, U. S. Atty., and Robert R. Rankin, Asst. U. S. 
Atty., both of Portland, Or. 

WOLVERTON, District Judge. This case is hère upon appeal 
from an order of the United States commissioner directing that the 
défendant be deported. The défendant is charged with being unlaw- 
fuUy within the United States, he being a citizen of the republic of 
China, and having no certificate of registration or other document or 
lawful authority entitling him to remain within the United States, 
being also a laborer, and not belonging to the excCpted class of Chinese 
persons entitled to enter the United States as provided by law. 

[1] The défendant probably entered the United States about the 
year 1890, when he was of about the âge of 7 years, landing at San 
Francisco and coming from there to Portland. He probably came with 
an uncle, Yung Suey. At the time he had another uncle living in Port- 
land, who was then a merehant engaged in business on Second street. 
The défendant himself has made so many contradictory statements 

igsoFor other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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touching the matter at issue that his testimony is quite unsatisfactory, 
and is not to be relied upon except as it is corroborated by other wit- 
nesses. Yung Suey, according to the testimony of Dr. J. W. Hill, 
who was acquainted with him, was a contractor, and was employed 
by Dr. Hill some 24 or 25 years ago, to do some work upon his farm 
near Portland. The défendant at that time went with his uncle on 
the farm, and remained there a while, but returned to Portland with 
him when the work had been completed. Yung Suey probably later 
engaged in the mercantile business on a small scale, but was surely 
not a mèrchant at the time he came to this country. The défendant 
lived with Yung Kuey a part of the time, and was probably living there 
when he entered the Hill Military Academy, which was about the year 
1904; and Yung Kuey paid his tuition at the school. But it does not 
appear that the défendant came to this country with Yung Kuey. In- 
deed, from his own testimony, it would seem that Yung Kuey was in 
business in Portland at the time Yung Suey brought défendant to this 
country, because he says in efifect that, on coming to Portland, he 
was brought to the store of Yung Kuey. Other reliable witnesses 
in Portland hâve testified to the defendant's présence in this country, 
indicating that he bas been hère more than 20 years. 

I think there can be no doubt that the défendant came hère when 
He was a young lad, perhaps at the âge of 7 years, as he claims. The 
turning point in the case upon the évidence, to my mind, is whether 
Jew Sung Gwong came with a relative, namely, an uncle, who was 
of the mèrchant class ; and, upon a considération of the whole tes- 
timony, the controversy must be resolved against him. 

By the act of May 6, 1882, the coming of Chinese laborers to the 
United States was suspended for the term of 10 years, and it was 
declared not to be lawful for any Chinese laborer to come from any 
foreign port or place within that time to the United States. Later stat- 
utes bave continued the suspension. Section 6 of the act (Comp. St. 
1913, § 4293) makes provision touching Chinese persons other than 
laborers, and spécifies in what manner their coming may be certified. 
But such provision bas no relation to the coming of Chinese laborers. 
By the act of May 5, 1892, it was declared to be the duty of ail Chinese 
laborers within the United States at the time of the passage of the 
act, and who were entitled to remain in the United States, to apply 
for a, certificate of résidence to the collector of internai revenue for 
their respective districts, within one year after the passage of the act, 
and that any Chinese laborer within the United States who should 
neglect, fail, or refuse to, comply with the provisions of the act, or 
who, after one year from the, passage thereof, should be found within 
the jurisdiction of the United States v^àthout such certificate of rési- 
dence, should be deemed and adjudged. to be unlawfully within the 
United States. By a later act of November 3, 1893, this provision was 
extended for 6 naonths after its pa.ssage. This act contains an excep- 
tion, .to the time of making application for a certificate of résidence, 
whiphreads: 

■ "Unless he shall estaWish cleorly to the satisfaction of said judge that by 
reason of accident, sltkness, or other uuavoidable cause he has been unable 
toproctire his certificate, and to the satisfaction of said l'nited States judge. 
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and by at least one crédible wltness other than Chinesê, that he was a rési- 
dent of the United States on the 5th of May, 1892 ; and If, upon the hearing, 
it sliall appear that he is so entitled to a certifîcate, it shall be granted upon 
hls paying the cost." Section 1 (Comp. St. 1913, § 4320). 

[2] Under the authorities, it would seem that the défendant, hav- 
ing come to this country with his uncle and under his charge and 
protection, should be given the status of the uncle (United States v. 
Lee Chee, 224 Fed. 447, 140 C. C. A. 649) ; and, being entitled to such 
status, it would hâve been lawful for him to enter the United States 
without a certificate, providing the person with whom he came was 
of the merchant class (United States v. Mrs. Gue Lim, 176 U. S. 459. 
20 Sup. Ct. 415, 44 L. Ed. 544). 

[3] It has been authoritatively determined that the words "Chinese 
laborers," as used in the act, were intended to designate ail immigra- 
tion to the United States from China other than that of the privi- 
leged classes ; merchants being included in such privileged classes. 
Lew Quen Wo v. United States, 184 Fed. 685, 106 C. C. A. 639. The 
défendant, however, having entered the United States with an uncle 
who was then a contractor, and not a merchant, and subséquent to the 
passage of the act of May 6, 1882, he would be unlawfully within the 
United States, and not entitled under Act May 5, 1892, § 6, or its 
amendment of November 3, 1893, to apply for a certificate of rési- 
dence. Were it that he came to this country with an uncle who was 
a merchant, I should readily overlook the delay in his application for 
such a certificate, by reason of his youth when he entered, and even 
when the acts of 1892 and 1893 were passed, and grant him a certifi- 
cate now. United States v. Hom Lim (D. C.) 214 Fed. 456; United 
States V. Lee Chee, supra. But no such case has been made upon the 
testimony. 

It is the judgment of the court, therefore, that the défendant is not 
lawfully within the United States, and that he should be deported. 
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MONNETT V. PENXSYLVANIA CO. 

(District Court, N. D. Ohlo, W. D. Aprll 24, 1916.) 

Nos. 2511, 2527. 

Attoenet and Client <©=eO — DisBARirENT — Effect, 

A contingent fee contract to prosecute a cnso for Personal Injuries, 
which, under the laws of Ohto, Is valld only when not coupled with a pro- 
vision glving the attorney the exclusive control of the case, or preventlng 
the clalniant froru adjustlng the case without the consent of the attorney, 
and which glves him only an équitable interest lu the subject-matter, does 
not make the attorney a party in Interest, and entitled as such to appear 
to advoeate hls cause in person, so as to entltle him to appear therein 
after the case was removed to a fédéral court, which had disbarred the 
attorney from practlce before it for misconduct Involvlng moral turpitude. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. S 83; 
Dec. Dig. <@=>60.] 

<2SîFor other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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Separate actions by James A. Léonard against the Toledo, St. Louis 
& Western Railroad Company and by Joseph Monnett against the 
Pennsylvania Company. Application by Charles A. Thatcher for per- 
mission to appear and try said cases. Application denied. 

In Case No. 2511: 

G. B. Keppel, of Toledo, Ohio, for plaintiff. 

Clarence Brown and Chas. A. Schmettau, both of Toledo, Ohio, for 
défendant. 

In Case No. 2527: 
T. F. Connell, of Toledo, Ohio, for plaintiff. 
Marshall & Fraser, of Toledo, Ohio, for défendant. 

KILLITS, District Judge. The issue now before the court is the 
same in each of the cases whose titles head this mémorandum. Thèse 
causes of action were first brought in the state court, and had been 
removed by the respective défendants to this court, and are now pend- 
ing hère on a motion to remand. It appears that one Charles A. 
Thatcher, an attorney at law qualified to practice in the state courts 
of Ohio, but not compétent to practice in this court, has entered into 
a contract with each of the plaintifïs in thèse causes by virtue of 
which, as compensation for his professional services in prosecuting 
such cause of action to judgment, he shall hâve a fee, to be paid out of 
the judgment recovered only, of a certain percentage, the amount of 
which is not made known to the court. In other words, said Thatcher 
is under contract with each of the plaintiffs to prosecute thèse several 
causes of action to judgment for what is known as a contingent fee. 

By judgment of this court, handed down in November, 1911, said 
Thatcher was disbarred, as an attorney at law, counselor and ad- 
vocate in equity, and proctor in admiralty, from practice in this court 
for professional misconduct involving moral turpitude. Our judgment 
against said Thatcher in that belialf has been sustained by the Circuit 
Court of Appeals of this Circuit on error, and relief to him against the 
effect of said judgment has been denied by the Suprême Court of the 
United States. 

Application has now been made by said Thatcher through G. B. 
Keppel, an attorney admitted to the bar of this court, for permission 
to appear at the bar of this court and try each of said cases and pré- 
sent any matters touching the same, notwithstanding his aforesaid dis- 
barment and his présent incompetency to appear as an attorney at 
law in this court ordinarily, on the ground that, having the aforesaid 
contingent interest in each of those cases, he is a party in interest and 
entitled so to appear because of the privilège accorded to any person 
to advocate his cause before the court in person. In support of the 
application we are referred to the cases of Phillips v. Louisville & 
Nashville Railroad Co. (C. C.) 153 Fed. 795; Esquibel v. Atchison, 
T. & S. F. Railway Co. (D. C.) 206 Fed. 863 ; Silvas v. Arizona Cop- 
per Co., Limited (D. C.) 213 Fed. 504. 

Thèse cases, in our judgment, are not in point. They hold only 
that, where one otherwise would be entitled to the privilèges of the 
fédéral statute permitting prosecution of his cause in forma pau- 
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péris, the cause may not be so prosecuted when the claimant of the 
cause of action has assigned a contingent interest therein to some 
attorney as compensation for services in prosecuting the same, unless 
it shall appear also that the attorney is a pauper. The reasoning of 
thèse cases is confined exckisively to a considération of the purpose 
of the fédéral statute permitting prosecution of causes in forma pau- 
peris. They do indeed hold that an attorney taking such a contingent 
contract has a pecuniary interest in the case, which no one doubts. 

In determining this appHcation adversely to the applicant, it is not 
necessary at this time to consider anything more than the character 
of the interest which Mr. Thatcher has in thèse cases, as declared by 
the highest state court of Ohio. The best we can say for the appHca- 
tion would be that, if it could not be granted by the state court, it 
ought not be granted hère. The Suprême Court of Ohio has held that 
contingent fee contracts are vahd, when not coupled with a provision 
that the attorney beneficiary has exclusive control of the case, or with 
a provision preventing the claimant from adjusting the case without 
the consent of his attorney under the contingent fee contract. The 
last case on the subject is Davy et al., Partners, v. Fidelity & Casualty 
Insurance Co., 78 Ohio St. 256, 85 N. E. 504, 17 L. R. A. (N. S.) 443, 
125 Am. St. Rep. 694. It will occur immediately, because of the dis- 
tinction made in the case just cited to which we hâve alluded, that the 
financial interest which an attorney under contingent fee contract 
acquires thereby does not reach the status of one having full and inde- 
pendent interest in the subject-matter, an interest so independent 
as to dignify its holder with the right to claim in a court of law the 
same privilège to conduct his cause personally which his client holds. 

So the courts of Ohio hâve uniformly held that assignment of a 
contingent interest in considération of the prosecution of a claim to 
judgment gives the holder nothing more than an équitable interest in 
the subject-matter. Mr. Thatcher himself raised this question, and 
it was decided adversely to him by the Suprême Court of Ohio unani- 
mously in the case of Pennsylvania Company v. Thatcher, 78 Ohio St. 
175, 85 N. E. 55, wherein it was held that such a contract as the ap- 
plicant claims to hold in the présent cases does not give him the right 
to impose upon the alleged tort-feasor an obligation to account to him 
for a share of the compensation for injuries accruing to his client; the 
court approving and quoting from the language of Weller v. Jersey 
City, Hoboken & Paterson St. Ry. Co., 66 N. J. Eq. 11, 57 Atl. 730. 
The rule is especially applicable to cases wherein compensation is 
claimed for personal injuries, and it has been repeatedly noticed that 
there is a spécial mischief in permitting one who is not injured to 
control, by an attempted assignment, the adjustment of a claim for 
damages in such cases, as the extent of damages can be appreciated 
only by the actual sufferer, who alone is compétent to close negotia- 
tions for settlement. As Lord Tenterden, quoted by the New Jersey 
court, observed, one whose only interest in a claim is the "hope of 
spoils" cannot, in a personal injury case, acquire by assignment the 
competency of a real party in interest. 

It will readily occur to the average intellect that for the court to 
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grant this application would be to reverse its solemn adjudication that 
the applicant is unworthy of the court's confidence, and that the court 
no longer should be in position to dépend upon him for those con- 
fidential and trustworthy ministrations which every court bas the right 
to expect from the members of its bar. In other words, the applica- 
tion amounts to a request to the court to permit the applicant to ap- 
pear again before this court in that sort of légal practice in which he 
especially indulges. 

The application is denied. 



In re SMITH. 
(District Court, N. D. Callfornia, First Division. Marcti 30, 1916.) 

No. 8199. 

1. Bankruptct (ê=s>87 — ^Involuntary Proceedings — Petitioninc Creditors 

— Amount of Claims- — DETERMiNATiorï— Notice to Intervenees. 

Creditors, wlio intervened In Involuntary bankruptcy proceedlngs after 
the original pétition had been ret'erred to the nmster to llquldate the 
clalms of the petitioning creditors. In order to détermine whether thelr 
claluis were suffieient in amount, and after the tinie for which the 
hearlng before the master had been notlced, but before the hearlng after 
contlnuance, were not entitled to notice of the hearlng, but were bound to 
ascertaln the state of the record and to appear at the hearlng, if they 
desired to do so. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 12, 152-155; 
Dec. Dlg. <S=>87.] 

2. Bankruptcy <S==>95 — Involtjntabt rRocEEDiNos — Petitionino Creditors 

— Amount op Claims — Détermination — Re-Referbnce. 

Such creditors are not entitled to a re-reference, after the master 
found that the original petltloners did not hâve sufliclent clalms to sup- 
port the proceedlngs, because they failed to Introduce any évidence in 
support tliereof on the mère suggestion of collusion between the bank- 
rupt and the original petltloners ; but such re-reference can be granted 
in the Interèst of due and orderly proceedlngs In the court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 132, 140, 
145 ; Dec. Dlg. <S=»95.] 

In Bankruptcy. In the matter of F. M. Smith, bankrupt. On motion 
of the alleged bankrupt to approve the report of the master that the 
petitioning and intervening creditors did not hold provable claims 
against the respondent in the sum required. Motion to confirm de- 
nied, and matter re-referred to the master, with directions. 

See, also, 209 Fed. 91. 

Morrison, Dunne & Brobeck and Walter D. Mansfield, ail of San 
Francisco, Cail.,' for alleged bankrupt. 

Green, Humphreys & Green and Rufus C. Thayer, ail of San Fran- 
cisco, Cal., for petitioning creditors. 

Samuel M. Shortridge, of San Francisco, Cal., E. Nusbaumér, of 
Oakland, Cal., and Walter H. Linforth, of San Francisco, Cal., for 
certain intervening creditors. 

tà^^^iPor olher cases see same topic & KIÏY-NUMDER in ail Key-Numuered Digests & ludeies 
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DOOLING, District Judge. [1] In July, 1914, a pétition was filed 
by certain persons, claiming to be creditors of F. M. Smith, and pray- 
ing that he be adjudged a bankrupt. Thereafter, and in August, 1914, 
certain other persons, also claiming to be creditors of the alleged bank- 
rupt, intervened in the proceeding and joined in the prayer of the 
original petitiorïers. In November, 1914, the whole matter was refer- 
red to a spécial master, that the claims of the petitioners and interven- 
ers, which were in the nature of unliquidated demands, might be liq- 
uidated, in order to détermine whether they had in fact claims suffi- 
cient in amount to support the pétition and thus to détermine whether 
or not the pétition was "rightf ully filed." This référence was made in 
the face of strenuous opposition thereto on the part of petitioners and 
interveners. On June 10, 1915, the matter was, upon notice given 
by respondent to ail who were then parties to the proceeding, called 
up for hearing by the master, and was thereafter continued by him by 
regular continuances to Januâry 28, 1916, at which time it was heard. 

Meanwhile, and on June 28, 1915, after the order of référence, 
and after the same had come on regularly for hearing before the 
master, certain other persons claiming to be creditors of the alleged 
bankrupt, having obtained from the court leave to do so, also inter- 
vened and joined in the prayer of the original petitioners. No notice 
was given thèse interveners of the proceeding before the master, al- 
though the files of this court showed that the matter had been referred 
to him, and the purpose of such référence. The certificate of the 
master shows that on January 28, 1916, when the matter was finally 
called by him for hearing, respondent appeared by his attorney, and 
the petitioners and first intervening petitioners appeared by their attor- 
ney, but that no évidence was introduced either by petitioners or such 
interveners for the purpose of liquidating their said claims, or in rela- 
tion thereto, and that for that reason he reported: 

"That said petitioners and intervening petitioners hâve not established 
that they hold provable claims or debts against said respondent in the sum 
of $500, or in any sum whatever." 

Respondent now moves the court to approve this report of the mas- 
ter, which motion is resisted by the last intervening petitioners, on the 
ground that they had no notice of the hearing before the master, and 
that they were entitled to such notice. I do not think the last interven- 
ing petitioners were entitled to any notice of the proceedings then in 
progresS before the master. Ail parties to the proceeding at the time 
that the matter was first called up by him had received notice of such 
calling, and when the last petitioners intervened it was their duty to 
ascertain the state of the record, both in this court and before the 
master, to whom the matter had been referred long before they ap- 
peared. In other words, when they intervened, they intervened in 
the proceedings as they then stood, and the burden was upon them 
tb ascertain what had occurred before the master prior to their inter- 
vention, if they thought they had any interest in the proceedings before 
him. Had they donc so, they could readily hâve learned that the hear- 
ing before the master had been continued to June 29th (they intervened 
bn'June 28th), and could hâve kept track of thé continuances there- 
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after. So far as their claim of lack of notice is concemed, I deem ît to 
be without merit. 

[2] But they suggest now that the matter should be re-referred 
to the master for the purpose of ascertaining whether the failure of 
the petitioners and the first interveners to produce any proof in sup- 
port of their claims was the resuit of any collusion between them and 
respondent. I am quite certain that they cannot obtain such re-refer- 
ence upon a mère suggestion as a matter of right. But having in mind 
the vigorous contentions made by the petitioners and first interveners 
when thèse proceedings werê inaugurated, and particularly when the 
court was considering the question of ref erring their claims to the spé- 
cial master for the purposes of liquidation, I am desirous myself of 
knowing, in the interest of the due and orderly proceedings in this 
court, why the energy displayed at that time has so spent itself as to re- 
suit in a failure to présent any proof in support of their claims. 

The motion to confirm the report of the master is for the présent 
denied, and the matter is re-referred to him, with directions to inves- 
tigate the question whether there was any agreement or understanding 
between respondent and the petitioners and first interveners, or any 
collusion btween them, and whether the latter hâve received or will re- 
ceive, directly or indirectly, any considération whatever for their fail- 
ure to offer proof in support of their claims upon the prior référ- 
ence. 



KUZMA V. WITHERBEE, SHERMAN & CO. 

ZYNBL V. SAME. 

(District Court, E. D. New York. May 25, 1915.) 

1. Courts <S=270— .TurnsDictroN of Fédéral Courts — District of Suit. 

Au action to recover damages for Personal injury is not one of a local 
nature, nnd, where plalntiff Is an allen, can be brought only In the dis- 
trict whereoi" défendant is an inhabltant. unless the question be walved. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. { 810 ; Dec. Dlg. 
<S=>270.] 

2. Courts ©=344 — Fédéral Courts — Service in Another District. 

In a suit of a local nature, where process is served on a défendant re- 
siding In a différent district In the same state under Judieial Code (Act 
March 3, 1911, c 231) § 54, 36 Stat. 1102 (Comp. St. 1913, § 1036) the 
summons must Issue to the marshal of such district. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. g 917; Dec. Dlg. 
<g=3344.] 

8. Appearance iS=»10 — "Spécial Appeabanck." 

A spécial appearance by a défendant to challenge the Jurlsdlctlon of 
the court by a motion Is not rendered a gênerai appearance by the fact 
that he also obtalns an order extendlng the time to plead untU the mo- 
tion shall be dlsposed of, where the order récites the fact and states 
that the extension is without préjudice to the motions. 

[Ed. Note. — For other casas, see Appearance, Cent Dlg. Si 53, 54 ; Dec 
Dig. <8=»10. 

For other définitions, see Words and Phrases, First and Second féeries, 
Spécial Appearance.] 

«=3For otber case» se* lam* toplc & KEY-NUMBER in ail Key-Numbered DlgeiU & Ind*x« 



KUZMA V. WITHERBEE, 8HBRMAN & CO. 287 

At L,aw. Actions by Branislaw Kuzma and by Floriyan Zynel 
against Witherbee, Sherman & Co., a corporation. On motions to 
quash the service and to dismiss for want of jurisdiction. Motions 
sustained. 

Baltrus S. Yankaus, of New York City, for plaintift's. 
Ralph E. Rogers, of New York City, for défendant, appearing spe- 
cially. 

CHATFIELD, District Judge. [1] Thèse actions are brought by 
an alien, at présent living within this district, against a corporation, 
which has its domicile and principal place of business in the Northern 
district of New York. It is évident that thèse actions, which are for 
Personal injuries, are not local in their nature, in the sensé in which 
that Word is used in sections 52 to 55 of the Judicial Code. The actions 
can only be instituted, therefore, in the district of the résidence of the 
défendant, unless the question be waived. Galveston, etc., Railway v. 
Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 h. Ed. 248. 

[2] It appears from the record that the summons in the action was 
served by a person other than the marshal in the Southern district of 
New York. This could be done only under section 52 to section 55 of 
the Code. Toland v. Sprague, 37 U. S. (12 Pet.) 300, 9 L. Ed. 1093; 
United States v. American Lumber Co. et al., 85 Fed. 827, 29 C. C. A. 
431. While it has been recently held in the case of United States, to 
the Use of Miller et al., v. Mitchell and the Illinois Surety Company 
(D. C.) 223 Fed. 805 (March 29, 1915), in this district, that process in 
common-law actions need not be served by the United States marshal, 
it would seem that the plaintiff cannot profit thereby. Section 54 pro- 
vides that process in actions of a local nature, in states having more 
than one district, may be issued for service in other districts of the 
same state, directed to the marshal of the district in which the défend- 
ant résides. If, as the plaintiffs contend, the présent actions could 
be maintained as suits of a local nature, service of the process would 
seem to hâve been improperly made. 

[3] The défendant has obtained an extension of time to answer 
pending the détermination of thèse motions. See Murphy v. Safe 
Co. (C. C.) 184 Fed. 495. He appeared specially, and the order re- 
cites that fact, as well as stating that the extension is without préjudice 
to the motion. The affidavit of merits under thèse circumstances is not 
a waiver of jurisdiction over the person, nor does it make the spécial 
appearance void. 

The actions, therefore, will be dismissed for lack of jurisdiction. 
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VITKUS V. CLTDE S. S. CO. (two cases). 
Pistrict Court, E. D. New York. March 13, 1918.) 

1. Eemovai, of Causes <&=>115 — Jueisdiction Acquibed by Fedebal Couet— 

SUFFICIENCT OF SeKVICE. 

On removal of a cause from a state court, the sufficiency of the serv- 
ice, made under tlie state law, is stlU to be tested by the necessities re- 
quired to glve jurisdiction in an action instituted at the outset in the féd- 
éral court. 

[Ed. Note. — For other casés, see Removal of Causes, Cent, Dig. §§ 245, 
247, 248, 251 ; Dec. Dig. <@=>115.] 

2. Courts ©=338, 344 — Fédéral Courts — Confobmitt to State Pbactice. 

Wlien an action is coinmeneed in a fédéral court, the provisions of Ju- 
diclal Code (Ac-t March 3, ,1911, c. 231) §§ 24-27, 40-68, 30 Stat 1091, 1094, 
1100-1105 (Coiiip. .St. 1913, §§ 991, 1007-1009, 1022-1050), relating to juris- 
diction and the service of process, eannot be superseded nor affected by 
tlie laws of the state. As to matters covered by such Code the confoi-m- 
ity statute (Uev. St. § 914 [Coœp. St 1913, § 1537]) bas no application. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 901, 917; Dec 
Dig. ®=o338, 344.] 

3. Courts <S=3273, 344 — Fîsdeeal Courts — Service in Anotheb District. 

A fédéral court sei-vice outslde of the district, on a single défendant 
residing in another district of the same state, can be ruade only in ac- 
tions of a local nature, and in such case the sumnions must issue to the 
marshal of such district. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 813, 917; Dec. 
Dig. iS=273, 344.] 

4. PuocEss (§=>155 — Fédéral Courts — Objections to Service. 

In a fédéral court application to set aside the service of summons, ei- 
ther for defect in the service itself or for want of jurisdiction over the 
person of the défendant, may be made by motion or plea, if presented be- 
fore the question raised has been waived by a gênerai appearance or its 
équivalent. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 210; Dec. Dig. 
<®=155.] 

6. Courts <S=3270 — Jurisdiction of Fédéral Court — District of Suit. 

Under Judldal Code, § 51 (Comp. St. 1913, § 103.3), an action by an 
alieu to recover damages for Personal injury can be brought only in the 
district whereof défendant is an Inhabitant, unless the objection be 
waived. 

[Kû. Note. — For other cases, see Courts, Cent. Dig. § 810; Dec. Dig. 
<S=5270.J 

At Law. Actions by Frank Vitkus against the Clyde Steamship 
Company. On motions to set aside service of summons and to dis- 
tniss for want of jurisdiction. Motions sustained. 

Baltrus S. Yankaus, of New York City, for plaintiff. 
Haiglit, Sandford & Smith, of New York City, for défendant, ap- 
pearing specially. 

CHATFIELD, District Judge. In each of the above cases, as in 
several others decided herewith, motiou has been made to this court, 
prior to the interposition of an answer, for an order setting aside the 
alleged service of the summons and complaint and dismissing the 

âs^For other cases see same topic & KEY-NUMBER In ail Key-Numbered Disesta & Indexes 
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action, upon grounds which will be stated specifically as each one is 
taken up for discussion. In each instance the défendant making the 
motion has appeared "specially" by attorneys for the purpose of mak- 
ing thèse motions, and itl each instance the défendant has intended to 
avoid a waiver of the right to object to the jurisdiction of the court 
over the' case, while moving upon the alleged failure to acquire juris- 
diction: over the person of the défendant making the motion. 

The plaintiff urges certain grounds for denying the motion in each 
instance, which are common to the varions cases, and which therefore 
need be discussed but once. In each case the service of the summons 
has been made upon some person who, the plaintiff claims, under the 
laws of the state of New York, represents the défendant sufficiently 
to enable the plaintiff to acquire jurisdiction by delivering the summons 
to that individual. 

The actions are at law, and are of course governed by section 914 
of the Revised Statutes (Comp. St. 1913, § 1537), providing that in 
actions at law the "practice, pleadings, and forms and modes of pro- 
ceeding * * * shall conform, as near as mây be," to those of the 
State within which the court is held. The plaintiff therefore claims 
that the laws of the state relating to the methods of service of papers, 
unless specifically changed by statute of the United States, shall con- 
trol, and that jurisdiction over the cause of action and over the person 
of the défendant may be obtained in ail cases and in the same way in 
which jurisdiction over the cause of action and over the persons of the 
défendant could be obtained in an action started in the Suprême 
Court of the state and removed into the fédéral court for this district 
on the ground of diversity of citizenship. 

[1] With this proposition, the défendants take issue. If actions are 
started and removed into this court, the sufîiciency of the service un- 
der the state law is still tested by the necessities required to give juris- 
diction in an action instituted at the outset in the fédéral court. Goldey 
V. Morning News, 156 U. S. 518, 522, 15 Sup. Ct. 559, 39 L. Ed. 517. 

[2] But, when an action is started in the United States court, the 
statutes creating jurisdiction and relating to the service of papers now 
embodied in Judicial Code, §§ 24 to 27 and 40 to 68, can in no way be 
superseded by the laws of the state. The provisions of section 914, 
Revised Statutes, supra, do not enlarge the spécifie enactments of the 
sections mentioned. On the contrary, they are merely applicable, so 
far as they may be used, to carry out those sections. 

[3] As was held in the case of Kuzma v. Witherbee, Sherman & 
Co,, 232 Fed. 286, decided in this court on the 25th of May, 1915, serv- 
ice outside of the district, within the same state, upon a single défend- 
ant, residing in another district, can be made only in actions of a local 
nature, and in such a case the summons must issue to the marshal of 
the other district. The présent actions under considération are not 
local in their nature, and the summons or process was dirècted to 
the marshal of this district. It certainly could not run beyond the 
boundaries of the district, and the provisions of the New York state 
Code are not effective to enlarge the district or the territory within 
which the suit may be brought. Atkins v. Fibre Disintegrating Co., 
232 F.— 19 
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2 Ked. Cas. at page 84 (No. 602). The "District Courts of the United 
States cannot send their process into another district, in suits at com- 
mon law or in equity, and thereby obtain jurisdiction of the person." 
Harkness v. Hyde, 98 U. S. at page 478, 25 L. Ed. 237; Pennoyer 
V. Neff, 95 U. S. 714, 24 L. Ed. 565 ; Insurance Co. v. Bangs, 103 U. 
S. 439, 26 L. Ed. 580. This limitation has been removed by statute 
in some instances, such as by section 59 of the Judicial Code, but none 
of thèse cover the présent case. 

[4] Second. The plaintiflf in each case claims that under the state 
Code of New York no objection as to jurisdiction over the cause of 
action or over the person of the défendant can be raised except by de- 
murrer or answer. Section 487, Code of Civil Procédure of New 
York. This proposition is denied by ail of the défendants, and it may 
be assumed that upon a spécial appearance in the United States court 
an application to set aside an alleged Service of summons and com- 
plaint, either for defect in the service itself or for lack of jurisdiction 
oyer the person of the défendant, may be made by motion or by plea, 
if that application be presented to the court bef ore thè question raised 
has been waived by a voluntary appearance, or what is équivalent 
thereto. Goldey v. Morning News, supra; Shaw v. Quincy Mining 
Go-, 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768. It is in the na- 
ture of a spécial plea to jurisdiction and must be made as soon as the 
defect appears, for, as has been seen, the right not to be sued in any 
district other than the one where the défendant résides, or to object 
to the manner of service, may be lost by waiver. Ex parte Wisner, 
203 U. S, 449, 27 Sup. Ct. 150, 51 L. Ed. 264; In re Moore, 209 U. S. 
490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164; Southern 
Pacific Co. V. Denton, 146 U. S. 206, 13 Sup. Ct. 44, 36 E. Ed. 942. 

[5] We must therefore look to the manner in which the process of 
the court has been obtained, issued, and served, and to the action of 
the défendant in seeking to avoid what is claimed by the plaintiff to be 
a valid service of that process, so as to bring the défendant into court. 
In the two cases of Vitkus v. Clyde Steamship Co. (Nos. 105 and 106) 
the défendant appears specially and moves upon the summons and 
complaint, and upon a complaint in an action previously brought in 
the Suprême Court of the state of New York, as well as the judgment 
dismissing that action, and upon the affidavits of varions individuals, 
to set aside service of the summons and complaint issued out of this 
court directing the défendant to appear. 

The causes of action alleged in the pleadings refer to the same trans- 
action as that considered in the action in which judgment of dismissal 
in the state court was granted, becaûse of lack of proof as to the scope 
of the employment of the defendant's employé who is alleged to hâve 
assaulted the plaintiff. A copy of each summons and complaint was 
served upon an employé of the New York & Porto Rico Steamship 
Company at the Brooklyn pier where the summons was served. Steam- 
ers of the défendant company dock at this pier, and under the con- 
tract the stevedoring is done by the New York & Porto Rico Steamship 
Company. The person served is the head stevedore, who does the 
work and is therefore primarily the employé of " an independent con- 
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tractor, and not an officer of the défendant. Whether he has au- 
thority constituting him a résident agent of the défendant dépends 
ùpon the facts shown. 

The défendant is incorporated in the state of Maine, the plaintifï is 
an ahen, and under the cases already cited an action could be brought 
agàinst the défendant only in the district where it is an inhabitant — 
that is, where it had its home office or place of incorporation — ;unless 
the right to insîst thereon were waived. Galveston, etc., Railway v. 
Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248; In re Moore, 
209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164. 
If jurisdiction over the person of the défendant is successfuUy ac- 
quired, it is évident that this court would hâve jurisdiction of thè 
cause of action as between the plaintifï and défendant, inasmuch as 
this is a cause of action between an alien and a citizen, which is not 
inherently a fédéral question, but over which the fédéral courts hâve 
concurrent jurisdiction. Maie v. A., T. & S. F. Railway Ce, 240 U. 
S. 97, 36 Sup. Ct. 351, 60 L. Ed. — ; (Feb. 21, 1916). _ 

The défendant has included in his moving affidavits the statément 
that a similar suit, based upon the same transaction, was tried in the 
State court of New York and the complaint dismissed. While this ac- 
tion was between the same parties, the allégations are not presented 
upon a plea of res adjudicata, and no use is made of thèse facts, except 
to point out the allégation of the plaintiff in the state court that the 
défendant was a corporation of the state of Maine. This bears out 
the affidavit of the défendant, and for the purpose of this motion adds 
to the language of the complaint, by showing that the action js brought 
by an alien agàinst a citizen of the United States, who is also the in- 
habitant bf— that is, domiciled in^a particular state. 

Without, therefore, the need of an amendment to the complaint, 
and without the necessity- of interposition of a plea by the défendant, 
the matter can be finally disposed of. If the plaintiff and défendant 
were both aliens, jurisdietion would not lie in the United States courts. 
If the défendant is a citizen inhabitant of a state other than New York, 
this court has no jurisdiction, unless the right of the défendant to ob- 
ject has been waived. A spécifie plea of res adjudicata would be a 
waiver of défendant in the manner of service, and also a waiver of 
the right to object to the exercise of jurisdiction by this particular féd- 
éral court. 

In each. of the actions brought by Vitkus, the objection to service 
upon the head stevedore of the Porto Rico Company in Brooklyn is 
plainly made, in addition to the objection that the court has no Per- 
sonal jurisdiction over the défendant, and criticism of the manner of 
service of the summons is not of itself in thèse cases a waiver of the 
primary objection to the jurisdiction of the court itself. The défend- 
ant has appeared specially and has made no motion with respect to 
pleading, except the one motion to set aside the service and dismiss 
the action for failure to obtain jurisdiction over a défendant which is 
an inhabitant of the state of Maine. The case differs f rom that of St. 
Louis S. W. Ry. v. Alexander, 227 U. S. 218, 33 Sup. Ct. 245, 57 L. 
Ed. 486, Ann. Cas. 1915B, 77, in that this action is brought originally 
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in the fédéral court, and has not been removed from the state court 
for the pui pose of testing the manner of service alone. 

In one ot" the Vitkus Cases, a summons and complaint was served 
on the same day upon an officer of the défendant in the Southern dis- 
trict of New York. As to this service the défendant has raised the 
additionai question that the summons of this court cannot run out 
of the district. Such service is evidently bad, and if the défendant 
in any way appeared generally in this action, or in attacking the service 
vv^aived the right to object to the rqaintenance of the action itself in 
this district, the resuit of the motion could be only that the particular 
service should be set aside, and that fhe action could proceed if proper 
service could be obtained. But as the défendant has, without waiver 
of jurisdiction, urged the fundamental objection to the maintenance 
of the action, tlie situation is èxactly the same as that in the case of 
Yanuszauckas v. Mallory Steamship Co. (C. C. A. 2d Circuit, Febru- 
ary, 1916) 232 Fed. 132, — C. C. A. . 

The motion to dismiss the case for vivant of jurisdiction over the 
défendant corporation in this district must be granted in each action. 



LUKOSEWICZ V; rniLADEDPHIA & READING COAL & IRON CO. 
{District Court, E. D. New Tork. Jtorcli 13, 1916.) 

1. Courts <S=>274 — Fkdebai, Coubts — Sbbvice or Peocess — Fokeign Cob- 

POBATIOSS. 

In an action agalnst a corporation in the Eastern district of New York, 
a valld judgnient cannot be rendered unless défendant is served witliin 
the district, or voluntarily appears, and service in the Southern district on 
an agent designated under the laws of the state for service of process la 
not a good service. 

[Kd. Note. — For other cases, see Courts, Cent Dlg. § 814; Dea Dig. 
©=274.] 

2. Courts (S=>274 — Fedeeal Courts — District in Weich Suit Must bb 

BEouanr. 

An action by an alien against a corporation must be brought in the 
district where défendant is incorporated, or in which it can be found 
having a gênerai office or doing business, if It walves the right to inslst 
on trial In tlie district of Its home office. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 814 ; Dec. Dlg. <S=> 
274.] 

3. Courts ®=276 — Process <Ss=3lCe — Service — Waiveb of Objections. 

In an action in the Eastern district of New York agalnst a corporation 
served in the Southeni district, it appeared speclally, but, in addition to 
objeetlng to the method of service, ofifered severai objections going to the 
merits of the right to proceed wlth the suit, based upon the pendency 
of other actions, alloged that its time to answer would expire before the 
matter could be dlsposed of, applied for an extension of time to plead, 
deinur, àiiswer, or take such steps as It mlght be advlsed, submitted an 
Bffidavlt of tnèrlt, and presented objections based on the fédéral Consti- 
tution, ïlelà, that it walved the ri^ht to object to being brought Into the 
Eastern district, and walved the defect in the service of the papers. 

[Ed. Note.^For other cases, see ; Courts, Cent. Dig. § 815 ; Dec. Dig. 
®=276; Process, Cent. Dig. §§ 250-255; Dec. Dlg. é=>166.] 

€=3Por other cases see same toplc & KEY-NUMBBR In ail Key-riumbered Digests & Indexes 
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At Law. Action by Matyosus Lukosewicz, also known as Matt Lu- 
koszus, against the Philadèlphia & Reading Coal & Iron Company. On 
motion to set aside the service. Motion denied. 

Baltrus S. Yankaus, of New York City, for plaintiff. 
Armstrong, Brown & Purdy, of New York City, for défendant, 
appearing specially. 

CHATFIELD, District Judge. [1] In this case the service of the 
summons and complaint was made upon James- Armstrong, who is 
the designated agent under the lavvs of the state of New York for 
service of process in actions bronght under the state Jaw. Service was 
in the Southern district of New York, and, as was held in the case of 
Insurance Co. v. Rangs, 103 U. S. 435, 26 L. Ed. 580, a valid judgment 
cannot be rendered unless the défendant has been served within the 
district or voluntarily appears. Many of the questions presented hâve 
been discussed in the case of Vitkus v. Clyde Steamship Co., 232 Fed. 
288, and other similar cases decided this day, and need not be repeated 
hère. 

[2] As decided in the Vitkus Case, supra, the district of a defend- 
ant's résidence, in an action brought by an alien, must be the district 
where the défendant is incorporated (if a corporation), or one in which 
it can be found, having a gênerai office or doing business, if it waives 
the right to insist upon the trial in the district of its home office, ask- 
ing that the service be declared void. 

[3] The défendant appeared specially, but in addition to objecting 
to the method of service it has offered several objections gaing to the 
merits of the right to proceed with the suit. It set up the beginning of 
an action in the Suprême Court for New York county, as well as the 
beginning of a third action in the court of common pleas for the counr 
ty of Philadèlphia, Pa., alleged that its time to answer would expire 
before the matter could be disposed of, applied for an extension of 
time to plead, demur, answer, or take such steps as it might be advised, 
submitted an affidavit of merit, and presented objections based upon 
the Constitution of the United States. An attempted service of the 
summons upon the secretary of state, under section 432 of the New 
York Code, allowing service where the party designated cannot be 
found, is in exactly the same category, and is included in the présent 
motion. 

The défendant has thus appeared and submitted to the détermina- 
tion of the court questions which might be raised by a plea in bar, if it 
wishes this court to détermine which action should be proceeded with, 
and has obtained an extension of time to answer, plead, or demur, as 
it may see fit, if this court overruled its motion. It has thus waived 
the right to object to being brought into this district, and in so doing 
waived the defect in the service of the papers, which might hâve been 
urged when an attempt was made to follow the state statute and to 
serve the summons and complaint without the district!, 

Motion to set aside thè service will be denied. 
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TAUZA T. PBNNSYLVANIA R, CO. 

(District Court, B. D. New York. March 13, 1916.) 

L Courts <g=3344 — Fedèbal Coubts — Sëkvice of Puocess. 

In au action in the Easterii district of New York against a corpora- 
tion, service of process in tlie Southern district ou au agent desiguated 
uuder the laws of (he «tnte will be set a.side on motion, as the désigna- 
tion of an agent adds uotliiug to tJie jurisdKliou of a United States court 
over an action started in tliat court. 

[Ed. Note. — For oUier cases, see Courts, Cent, Dig. } 917; Dea Dig. 
<Ê=>344.] 

2. Courts ®=»266 — Fédéral Courts — Tï:i!ritoriai, JumsnicTioN. 

That State courts liave jurisdictiou iliroughout the eutire state cannot 
enlarge the authority of a fédéral court to do thlugs beyond the physiçal 
Ilmlts of Its own Jurlsdlcflon, except where a statute exteuds that juris- 
dlctlon beyond the boundaries of Uie district. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. S§ 806-808; Dec. Dig. 
■S=>266.] 

3. rBocœss e=>155— Motions TO Skt Asidk Servick. 

An objection that summons was not properly served can be ralsed by 
motion to set aside the service upon the face of the cpmplaint. 

[Ed. Note. — For other cases, see Process, Cent Dig. § 210; Dec. Dig. 
«g=>155.] 

4. Courts (g=»276 — District in Which Suit Must bb Brougiit — Waiveb. 

The fédéral court of a district other than that of defendant's résidence 
may exercise jurisdictioh over a èase of a nature of whIch fédéral courts 
generally hâve jurlsdictlon, If the rlght to object to the bringing of the 
action in that partlcular district Is vvalved. 

[Ed, Note. — For other cases, see Courts, Cent Dig. S 815 ; Dec. Dig. 
<S=>2Te.J 

At Law. Action by George Tattza against the Pennsylvania Rail- 
road Company. On motion to set aside the service. Motion granted. 

Baltrùs S. Yankaus, of New York City, for plaintiff. 
Burlingham, ' Montgomery & Beecher, of New York City, for de- 
fendant, appeàring specially. 

CHATFIELD, District Judge. [1,2] The complaint in this action 
was servéd upon a designated agent of the défendant (under the 
laws of the state) in the Southern district of New York. As has been 
shown in thé previous cases (Vitkus v. Clyde Steamship Ce, 232 
Fed. 288, and other similar cases decided this day), the désignation of 
an agent does not add anything to the jurisdiction of the United States 
court in this district over an action started in this court. The juris- 
diction of the state courts, throughout the entire state, cannot enlarge 
the authority of this court to do things beyond the physiçal limits of 
its own jurisdiction, except in instances where a statute of Congress 
extends that jurisdiction beyond the boundaries of this particular dis- 
trict. 

[3, 4] The défendant moves to set aside the service solely upon the 
objection that the summons was not properly served. Such objection 
can be raised by motion upon the face of the complaint. The United 

4C=3For other euae» «m aam» toplc & KEY-NITMBER In tU Ker-Numtitred Disesta 41 Indexei 
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States courts generally hâve jurisdiction over cases ôf this nature, and 
the court, in a particular district other than that of the défendant'? 
résidence, may exercise jurisdiction over the case, if the parties are 
properly in court (that is, if the right to object to the bringing of the 
action in that particular district is waived). See cases cited in the 
preceding opinions. 

This défendant, while objecting to the service, has at the same time 
applied to the court in its order to show cause, and obtained protection 
against judgment by default, upon the theory that it had a valid défense 
upon the merits, and that it wishes to oppose the plaintifï's claim if 
the court décides that it should. Whether this is a submission to the 
jurisdiction of the court, and whether the défendant has waived the 
right to présent objection to the maintenance of a suit in this district, 
if proper service can be made, need not now be considered. 

The relief asked and the facts seem to distinguish this from the 
case of Yanuszauckas v. Mallory Steamship Co. (C. C. A. 2d Cir- 
cuit, Feb., 1916) 232 Fed. 132, C. C. A. , or at least from the 

propositions on which the court relied in deciding that case. But the 
motion to set aside the service must be granted. 



HARASIMOWICZ r. PENNSYL,VAXIA R. 00. et al. 
(District Court, E. D. New Yorlî. Marcli 13, 1916.) 

1. COUKTS <Ê=>.')44 — ^FEDERAL COUBTS — SKRVICE OF TBOOESS. 

Where, though corporations made .sales of coal to parties In the East- 
em district of New York, and deliveries in that district followed the 
sales, they had no regular pince of business or représentative within the 
district, service of process within such district upon a sales agent for 
such companies residing within the district, but having his office in the 
Southern district of New Yorl^, was insufficient. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 917 ; Dec. Dlg. ®=» 
844.] 

2. Courts <g=5274 — Fedebal Courts — District in Which Suit Must bb 

Bbought. 

Judlcial Code (Act Mareh 3, 1911, c. 231) § 50, 36 Stat. 1101 (Comp. St. 
1913, § 1032), provides that when there are several défendants, and one 
or more of them are neither inhabitants of nor fouud within the dis- 
trict, and do not voluntarily appear, the court may entertain jurisdic- 
tion and proceed to the trial and adjudication of the suit between the 
parties before it. Held, that the words "found ia the district" do not 
confer jurisdiction over corporations not Inhabitants of the district, ex- 
cept in spécial cases provided by other statutes, such as patent cases. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814 j Dec. Dig. 
<g=274.] 

3. Appeaeance <©=324(5) — Waiveb or Defects in Service. 

Where défendants made application to set aside the service of process 
upon a spécial appearance, and asked that plaintiffi be stayed from fur- 
ther proceedings until détermination of the motion, they did not waive a 
defect in the service of process. 

[Kd. Note.— For other cases, see Appearance, Cent. Dig. §§ 126, 130-132, 
134-136, 139, 140; Dec. Dig. <S=>24(5).] 

@3»For other cases see same topio & KBY-NUMBBR ia ail Key-Numbered Digests & lodexeo 
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r At :L,aw. Action by Julian Harasimovvicz, also known as Loilis 
Harr'is, against the Penngylvania Railroad Company àrtd others. On 
motion by the défendants Minerai Railroad & Mining Company and 
another to'set aside the service of process. Motion granted. , 

Bâltrus S. Yankaus, of New York City, for plaintiff. 

Burlingharn, Montgomery &^,Beecher, of New York City, for de- 
fendants Pennsylvania R. Co. and Northern Cent. Ry. Co. 

Kellogg, & Rose, of New York City, for défendants Minerai R. & 
Mining Co. and Susquehanha CoalCo., appearing specially. 

CHATFIELD, District Judge. The plaintiff, an alien, brought this 
action against ail four of thèse défendants, upon allégations charging 
that the défendants generally were responsible for the injuries to the 
plaintiff, and that they were conducting the business in which that 
injury was sustained, either directly or as agents for each other. 

It is unnecessary to consider the various allégations as to the trans- 
fer of property by reason of which the plaintiff seeks to show that 
ail of the companies were responsible for the acts complained of. 
Many of the questions presented hère hâve been discussed in the case 
of Vitkus V. Clyde Steamship Co., 232 Fed. 288, and other similar 
cases decided this day, and need not be repeated hère. 

[ 1 ] The Pennsylvania Railroad Company and the Northern Central 
Railway Company bave appeared generally and answered. The Min- 
erai Railroad & Mining Company and the Susquehanna Coal Company 
hâve appeared specially to seek to set aside the service of the sum- 
mons and complaint, upon the ground that they do no business and 
bave no office for the transaction of business within this district. They 
show that the papers were served upon a sales agent for thèse com- 
panies, who résides in Brooklyn, in this district, but who has bis 
office in the Southern district of New York. 

It appears that sales of coal in behalf of the various défendants are 
made to parties in the Eastern district, and that deliveries in this dis- 
trict follow such sales. There is no évidence that a regular place of 
business, or any représentative of thèse défendants, is located within 
this district, and the service would be insufficient, even if this case had 
been removed from the state court, unless some gênerai agent or offi- 
cer were in the district as a représentative of the défendant. 

[2] Section 50 of the Judicial Code (formerly section 737, Revised 
Statutes) used the words "found in the district" ; but this is a quo- 
tation of the provision formerly contained in chapter 137 of the Act 
of March 3, 1875 (18 Stat. 470), which was repealed by chapter 866 
of the Act of August 13, 1888 (25 Stat. 433), correcting chapter 373 
of the Act of March 3, 1887 (24 Stat. 552). Thèse words in section 
50 do not confer jurisdiction, unless in a patent case (section 48, Ju- 
dicial Code), or some spécial case provided by other statutes. Maçon 
Grocery Co. v. Atlantic Coast Line, 215 U. S. 505, 30 Sup. Ct. 184, 
54 h. Ed. 300. 

[3] Whether, under section 52, service will be sufficient if made in 
the Southern district, whether the provisions of that section will bring 
in a corporation of another state, and whether the défendants hâve 
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waived that objection, are not before the court. Thèse défendants 
hâve made this application to set aside' the service upon a spécial ap- 
pearance, and hâve asked that the plaintiff be stayed from further 
proceedings on the alleged service until détermination of the motion. 
This does not constitute a waiver of a defect in the service of process. 
The présent service upon the défendant Minerai Railroad & Mining 
Company and défendant Susquehanna Coal Company must therefore 
be set aside. 



UNITED STATES v. LOPHANSKY. 

(District Court, E. D. Pennsylvania. May 8, 1916.) 

PosT Office (S=344 — Postal Offenses — Statcte — Construction. 

Act Marcii 4, 1909, c. 321, § 194, 35 Stat. 1125 (Comp. St. 1913, § 10.364), 
making it an offense to extract fi-oni or out of a letter box or autliorized 
depository mail matter whicli has been deposited therein, does not apply 
to the act of taking mail matter wliich lias been placed on and outside 
the box. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 60, 61 ; Dec. 
Dig. <&=44.] 

Tony Lophansky was charged with crime. On demurrer to indict- 
ment. Demurrer sustained. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa. 
E. B. Richards, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This record discloses a question 
which ordinarily could be best raised as a trial question. The case may, 
however, be well deemed an exception to the gênerai rule and disposed 
of on demurrer. The prosecution and défense join in asking such dis- 
position to be made of it, and the indictment has been so framed as 
to invite a demurrer, by so presenting the facts that the guilt of de- 
fendant is presented as wholly a question of law. 

The question may be thus f ormulated : Section 194 of the att of 
Congress of March 4, IW^, makes it an offense to extract any mail 
which has been deposited in a letter box designated as an "authorized 
depository" for such mail matter. The language ôf the act is "from 
or out or." The défendant is not charged to hâve taken anything 
"from" a letter box, in the sensé of taking it "ouf of" the box, be- 
cause what is charged to hâve been taken hàd neveir been deposited 
in the box. We are therefore asked to construe the act of Congress 
as if the évidence had shown the fact to hâve been that the mail mat- 
ter testified to hâve been taken by the défendant had been placed on, 
but outside of , the box, and to rule whether this constituted the' offense 
defined in the quoted section of the statute. 

Thè rule that perial statutes must be strictly construed is in this case 
fortified by the observation that Congress might well hâve hesitated to 
extend the penàltîes of this law so as to émbrace mail 'inattér which 

®=3Fbr other càâes sée dame tàpic & KEY-NXJMBBRln ail Key-Sfumbered Digests & Indexe» 
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had not been deposited in the boxes. Counsel for the United States 
display (as would be expected) some embarrassment in opposing the 
demurrer, because it has the support of a ruling of the Attorney Gen- 
eral, expressed in an opinion given the Post Office Department. The 
department was advised that an act such as that charged hère did not 
constitute an offense under the Pénal Code. There is some sanction 
given to the thought that this ruling was in accord with the will of 
Congress by the fact that the phraseology of the act has not been 
changed. We feel justified in accepting and following this ruling. 
The demurrer is therefore sustained. 



BROWN & McCABE, STBA'EDORES, Inc., y. LONDON GUARANTEB & 

ACCIDENT CO. 

(District Court, D. Oregon. October 11, 1915.) 

No. 6514. 

Insurance ®=s>512 — Employebs' Liability Insurance — Liabilitt of In- 

SUREB. 

Where an employers' llability insurer, recogniziug Its liabllity and hav- 
Ing aseertained that an injured employé would settle for less than the 
amount of the pollcy, reftised to pay the claim unless the policy holder 
would bear half the loss, the Insurer, havins; attempted to eoerce the pol- 
icy holder, is Hable, the employé havlng recovered a judgment consider- 
ably in excess of the amount of the policy, for sueh exeess. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. i©=»512. 

At Law. Action by Brown & McCabe, Stevedores, Incorporated, 
against the London Guarantee & Accident Company. On demurrer. 
Demurrer overruled. 

Ralph E. Moody, A. Walter Wolf, and John F. Reilly, ail of Port- 
land, Or., for plaintiff. 

Griffith, Leiter & Allen, of Portland, Or., for défendant, 

BBAN, District Judge. The case is based on a liability policy is- 
sued in November, 1910, by which the défendant company agreed to 
indemnify the plaintifï against liability for personal injuries sustained 
by an employé. The policy provided that immediately after an acci- 
dent or loss the company should be notified thereof, and if suit or 
action were commenced it should be advised of sanie, it to défend such 
suit or action at its own cost and expense, or settle same as it might 
deem advisable. The policy also provided that the assured might set- 
tle claims at its own expense, giving immédiate notice thereof in writing 
tothe Insurance company, or at the expense of the company if authoriz- 
ed to do so in writing, and that no suit should be brought against the 
company for any loss after 90 days from thepayment thereof. 

The plaintiff allèges that one of its employés was injured; that the 
défendant insurance company was immediately notified thereof, investi- 
gated the claim, aseertained that there was a liability, and that the 

Ss»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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injured party would settle for $3,000, $2,000 less than the face of the 
policy. It thereupon notified the plaintiff of the offer and demanded 
that it pay one-half of the amount, or $1,500, stating that, in case the 
plaintiff would not do so, it would permit the pending action to proceed 
to trial, and it would necessarily resuit in a judgment in excess of the 
face of the policy, so that the assured would ultimately be compelied to 
pay more than the $1,500. The plaintiff refused to accède to this de- 
mand, the case was tried, and the employé recovered a judgment for 
$12,000. The insurance company thereupon paid $5,000, the face of its 
policy, and costs, and refuses to pay any more. This action is brought 
to recover the balance. 

Now, I understand from counsel, confirmed by my own investiga- 
tions, there are no authorities directly in point. It has been held that, 
under a policy like the one in question, the insurance company has 
a right to settle with an injured employé or not, as it deems advisable, 
and if it neglects or refuses to do so, and litigates the matter in good 
faith, and judgment is recovered for more than the face of the policy, 
it is not liable for the excess. But that is not this case. This is a case 
where, according to the allégations of the complaint, the insurance 
company attempted to hold up the assured and make it pay $1,500, or 
one-half the loss, and, because it would not do so, suffered the action 
to proceed to judgment for more than double the face of the policy. 

I conclude that under thèse circumstances the plaintiff should re- 
cover, and the demurrer in this case will be overruled. 



THE CROWN OF GALICIA. THE M. MORAN. THE HELEN B. MORAN. 

(District Court, E. D. New York. Oetober 16, 1914.) 
Collision <S=»71(2) — Dry Dock in Tow — Collision with Steamship at 

PlER. 

A section of a dry dock, being towed into ttie Erie Basin by two tugs, 
came into collision with the stern of the steamship Crown of Galicia, 
which was lylng alongslde a pler Just inside the Basin, with a part of 
her stèrn extending beyond the Une of the entrance gap. She was where 
she was placed by those in charge of the Basin, which is private property. 
Hcld, tliat she ^^•as not in fault for her position, nor because, being with- 
out motive power at the time, she did not move out of danger, but, on the 
évidence, that the two tugs were in fault for not maneuvering with 
proper care and skill ; the position of the steamship belng obvious. 

[Ea. Note. — l'or other cases, see Collision, Cent. Dig. § 101 ; Dec. Dig. 
<S=>71(2).] 

In Admiralty. Suit for collision by Harry Cossey against the 
steamship Crown of Galicia, the Crown Steamship Company, Limit- 
ed, claimant, and the tugs M. Moran and Helen B. Moran, the Moran 
Towing & Transportation Company, claimant, with cross-libel by the 
Crown Steamship Company against the tugs. Dry Dock Sectioii No. 
6, Harry Cossey, claimant, and others. Decrees in favor of libelant 
and cross-libelant against the two tugs, but modified on motion. 

Affirmed on appeal, 232 Fed. 305, - — C. C. A. . 

or other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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William, J. Martin and George V. A. McCloskey, both of New 
York City, for libelant. 

Samuel Park, of New York City, for claimant. 

Kirlin, Woolsey & Hickox, of New York City, for the Crown of 
Galicia. 

Haight, Sandford & Smith, of New York City, for Gans S. S. 
Line. ,■ : 

Ralph James M. BuUowa, of New York City, for trustées Beard 
and Robinson. 



CHATFIELD, District Judge. The Erie Basin is a private proper- 
ty, used for wharf âge purposes by vessels placed, at the direction of 
the owners of the property, in berths numbered and designated upon 
maps of the property according to location and size. The entrance is 
called the Gap, and is shown by the testimony to be 196 feet in width, 
between substantially parallel walls. The wall upon the north side 
is about one-third the length of that upon the south side, and the 
relative shape and location can be seen best from the following dia- 
gram: 

The steamship Crown of Galicia 
was taken into the dock by a com- 
pétent pilot, upon the 23d day of No- 
vember, 1913, and moored along- 
side the portion of the dock marked in 
the diagram. Some conflict of testi- 
mony was presented as to whether the 
owners of the basin were given the 
exact dimensions of the steamer be- 
fore assigning her a berth, or whether 
the consignées and agents of the 
steamer made due inquiry as to the 
size of the berth. But a détermina- 
tion of this question would seem to 
make no différence, for the steamer 
evidently used the berth without pro- 
test, and occupied such a position 
with respect to that berth that the en- 
tire issue rests between the steamer 
herself and the tugs which later at- 
tempted the maneuver causing the 
accident. 

The testimony indicates that the 

steamer was about 400 feet long, 

fore and aft lines to that portion of 

At the place marked 




and was attached by the usual 

the dock which is marked as 384 feet in length 

"Sulphur Works," a fence runs across the pier or bulkhead, and the 

steamer was not taken further down the dock, as the lessees of the 

sulphur Works property needed their pier front for the unloading of 

lighters. The officers of the steamship, the pilot, and some of the oth- 

er witnesses, testify that the steamer was lying broadside against the 
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dock, with her stem substantially even with à line df awn at right 
angles to the extrême end of the pier face. As the steamer was 52 
f eet wide, it is évident that from a point near the middle of the outer 
side of the Gap, a person entering would see substantially the whole 
of the stern of the steamer and much of her starboard counter, and 
whether she were a few feet further ahead or astern would make 
no substantial différence to any ordinary craft coming in the Gap. 
The testimony indicates that after the accident the Crown of Galicia 
was moved somewhat further ahead, so as to be entirely within the 
projection of the side wall of the Gap. But thèse movements of them- 
selves are not proof of négligence in the position of the steamship 
before the accident and are rather matters of précaution for the sake 
of the steamship itself. 

It will be noticed that to the northeast, Pier A, inside the basin, 
again narrows the space for vessels entering around the south wall 
of the Gap, leaving but 260 feet between this pier and the corner at 
which the stern of the Crown of Galicia was lying. On the day in 
question, certain lighters and small vessels were moored around and 
alongside Pier A, so that the entire space of 260 feet was not avail- 
able for purposes of navigation, when two tugs, the M. Moran and 
the Helen B. Moran, brought up to the Gap a section of a floating 
dry dock which, when entering, came in colhsion with the stern of 
the Crown of Galicia and caused the damage which is the basis of 
this action. 

The dry dock was to be assembled within the basin, by the fastening 
together of a number of parts substantially alike in size and shape, and 
of which four had been previously towed into the basin by thèse two 
tugs. This section was 125 feet over ail (in the dimension which would 
be the width of the entire dry dock) and 80 feet over ail (across the 
particular section). On each end of this section was the usual high 
wall to form a part of the sides of the dry dock, and bitts were located 
upon the deck oî the section (the floor of the dry dock) near the side 
walls and near the edges of the section. The parts of this dry dock 
liad been towed from Staten Island, and upon the voyage in question 
the tug stopped outside of the gap while the Helen Moran went in 
a:nd caused the movement of certain lighters, so as to give space to 
maneuver on the side of the Gap toward Pier A. 

The Helen B. Moran sàw the Crown of GaHcia, but did not cause 
her to be moved, nor did the Helen B. Moran entirely free the space 
on the north side, or over to Pier A, but apparently made siire only 
of an opening as wide as the Gap itself ; that is, at least 196 feet of 
clearance between the Crown of Galicia and the boats upon the north. 
Meantime the M. Moran attached a hawser to the forward one of the 
bitts on the port side of the deck of the section, and placed the Helen 
B. Moran, upon her return along the opposite sidè of the section, to 
act as an auxiliary tug inhandhng the tow. Signais had to be trans- 
mitted from the M. Moran to the Helen B. Moran by a deckhand upon 
the floor of the dry dock, and the Helen B. Moran seems to hâve prop- 
erly obeyed orders and attempted to assist, to the extent of her ability, 
in ail subséquent maneuvers. 
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It îs apparent that tlie method of towing adopted would cause the 
dry dock to move forward cornerwise, with the 80-foot dimension of 
the section (from which the dry dock side wall projected upward) ex- 
tending bacfc to port from the tug, and the long (or cross dry dock 
side of the section) extending backward to starboard from the tug. 
When a pull was exerted in a straight Une, the corner of the section 
would move forward parallel to the line of the hawser, but a few feet 
to port, and if the direction of the section was not changed, by any 
side strain upon the hawser, nor by the wind, nor by the tide, the sec- 
tion of the dry dock would move steadily. 

The testimony indicates that this method of towing, after momentum 
had beenobtained, produces less yawing and allows easier control of 
the object towed by the helping tug than when a bridle is used, and 
when a broad forward surface is presented to the résistance of the 
water. But the method of towing adopted, necessarily présents the dis- 
advantages incident to lack of rigidity or fixed control of the object 
towed (except as the helping tug may take the object entirely in its 
charge and direct its motion) if the strain upon the towing hawser can- 
not overcome any tendency to move in a direction not desired or dan- 
gerous to the tow. 

The testimony of ail the witnesses is that the two tugs proceeded 
saf ely with the dry dock through the narrow portion of the Gap f orm- 
ing the entrance proper, until the tug M. Moran reached a point be- 
tween the stem of the Crown of Galicia and Pier A. Up to this time 
the tug had maintained a straight course. The destination of the dry 
dock was to the south or to the starboard, and it was necessary for 
her to make a turn around the stern of the Crown of Galicia before 
reaching the vicinity of the boats upon the north side of the Gap ofï 
Pier A. 

At this point ail of the witnesses observed a tendency on the part 
of the dry dock to swing in toward the stern of the Crown of Galicia. 
The captain of the M. Moran testifies that it was from some gust of 
wind or current influence which he could not anticipate or observe, 
and there is no évidence that the helping tug affectçd the direction of 
movement of the dry dock until the captain of the M, Moran put his 
own helm to port and signaled to the helping tug to also turn the dry 
dock to the south, in order to twist the rear end of the section, as it 
moved through the water, toward the north and away from the Crown 
of Galicia. 

It would seem to be entirely imma,terial whether some sudden mo- 
tion upon the part of the dry dock caused the captain of the M. Moran 
to uîidertake this maneuver, or whether the beginning of the movement 
was caused by the course of the M. Moran to aie starboard, in order to 
work around into the basin, upon the natural course to reach its des- 
tination. The resuit of the maneuver would be exactly the same. The 
force of the helping ti^ would turn the dry dock, but would not move 
the dock bodily to the north and away from the Çrown of Galicia, even 
if the Heleh B. Moran could by herself move the section, so long as 
both tugs were under a port helm, and so long as the strain upon the 
towing hawser prevented it from so doing. The towing hawser would 
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by the change of course swing the dry dock with some pivotai motion 
around a center, but would also, with any substantial length of hawser, 
rnove the entire section ahead and to the south in exactly the direction 
in which the captain of the M. Moran did not wish the dock to go, be- 
cause of the présence of the stern of the Crown of Gahcia. 

The inévitable resuit followed. The dock continued to move for- 
ward toward the Crown of Qalicia and came in contact with her stern. 
The accident could hâve been prevented only by taking the dry dock suf- 
ficiently to the north or toward Pier A, so as to keep her clear of the 
Crown of Galicia, which was in plain sight of the M. Moran during ail 
the maneuvers inside the Gap, and to the Helen B. Moran when es- 
timating the amount of space necessary to bring the dock in. The 
fact that the Crown of Galicia was left without motive power, or that 
her crew did not succeed in getting her out of the way, may throw 
some light upon what might hâve been donc if circumstances had 
been différent to save her from the danger which was impending; but 
no fault or négligence can be imputed to the owners of a vessel, who 
did not successfully snatch her from destruction, because they might 
hâve succeeded in so doing if they had known of the dangers which 
others were going to put her in. 

The présent case is not similar to that of The Margaret J. Sanford 
(D. C.) 30 Fed. 714, where a public channel was being blocked in such 
a way as to form a trap to vessels which had the right to anticipafe 
that the path vvas entirely ùnobstructed. The Erie Basin is not a public 
highway of that nature, and the mère présence of the Crown of 
Galicia in such a location as to use a part of the entrance to the Gap 
would not be négligence to any one who was not misled, or who was 
able to avoid danger by the proper exercise of care on his part. Suc- 
cess in bringing in the previous sections of the dry dock furnishes no 
excuse for carelessness with respect to the handling of the fifth sec- 
tion, and the case must be determined from the particular circum- 
stances shown in this particular voyage. 

The tug M. Moran must be held responsible for the accident. The 
tug Helen B. Moran seems to hâve been at fault through failure to 
warn the M. Moran of the présence of the Crown of Galicia, even af ter 
estimating how much room the M. Moran would need to make the turn, 
and knowing that it could not be accomplished unless the M. Moran 
kept far over to Pier A and understood properly the danger from the 
Crown of Galicia. This would seem to be sufficient négligence to hold 
the Helen B. Moran for a share in the fault. 

The Crown of Galicia has alleged fault against the dry dock, has 
brought in by pétition the Gans Steamship Company (which in turn 
has brought in the Beard Estate), and has raised a number of issues 
which should be decided (as between the steamship and those parties) 
against the steamship. But this in turn was occasioned by the act of 
the libelant, Cossey, who alleged fault against the steamship as well as 
against the tugs. No costs will therefore be awarded the steamship or 
the owner of the dry dock as against each other ; but the libel against 
the steamship Crown of Galicia, and the cross-libel against the dry 
dock, will be dismissed, and the pétition of the steamship against the 
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Gans Line, and of the Gans Une against the Bearcï Ëstate, will aiso be 
dismissed, without costs. 

The libelant, Cossey, may hâve a decree against the tug M. Moran 
and the tug Helen B. Moran, with costs, including the expense of 
taking testimony with respect to the issue against thé tugs. 

On Motion to Modify. 

The steamship Crown of Galicia in the cross-Hbel claimed damages, 
the items of which were set forth in the dépositions filed. One of the 
witnesses appearing upon the trial testified that the only damage ac- 
tually suffered by the steamship was the mar in the paint shown by 
the photograph introduçed in évidence. Upoh the argument of the 
case and in the briefs the court acted under the mistaken assumption 
that the testimony of this witness was correct and that the steamship 
intended to waive àny claim for actual damage. 

The opinion previously filed was rendered upon this mistaken as- 
sumption by the court, and application bas been made by the Crown of 
Galicia for a decree in its favor against the dry dock with respect to 
such damage as may be proven. Upon the représentations of counsel 
that they intend to show items of damage substantial enough to justify 
the entry of a decree, the court will modify the opinion previously 
rendered to the extent of granting an interlocutory decree in favor 
of the Crown of Galicia against the tugs, if upon a référence or by 
stipulation any substantial damage be shown, and will also reserve 
any modification of the allowançe of costs which might properly follow 
such a change in the decree. 
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THE CHOWN OP GALICIA. THE M. MORAN. THE HELBN B. MORAN. 

(Circuit Court of Appeals, Second Circuit. Marcli 14, 1918.) 

Nos. 187, 188. 

Collision <S=>71(2) — Dkt Dock in Tow— <;ollision wrra Steamship at 

PlEB. 

Two tugs held solely In fault for a collision between a section of dry 
dock, 80 by 125 feet in size, wliich tliey were towing into Erie Basln by a 
hawser attadied to one corner, and a steamship wlilcl» lay at a pler just 
vifithin the elitrance, on tlie ground that ttie steamship was In a safe plaça 
uniler ordinary circumstanees, and tbat tlie tugs could hâve avoided the 
collision by the exercise of ordinary care, or by réquesting the steamship 
to move until they passed. 

[Rd. Note. — For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 
«S=71(2j.] 

Appeals from the District Court of tlie United States for the Eastern 
District of New York. 

Suit for collision by Harry Cossey against the steamship Crown of 
Galicia, the Crown Steamship Company, Limited, claimant, and the 
tugs M. Moran and Helen B. Moran, the Moran Towing & Trans- 
portation Company, claimant, with cross-libel by the Crown Steamship 
Company against the tugs, Dry Dock Section No. 6, Harry Cossey, 
claimant, and others. Decrees for libelant and cross-Hbelant against 
tlie two tugs (232 Fed. 299), and their claimant appeals. Affirmed. 

On appeal by the Moran Towing and Transportation Company f roro 
final decrees holding both of the appellant's tugs — the M. Moran and 
the Helcn B. Moran— liable for the damages sustained by Dry Dock 
Section No. 6, which, while being towed by the tugs, collided with the 
stem of the steamship Crown of Galicia, which was moored to a pier 
in the Erie Basin. 

Samuel Park, of New York City, for appellant. 

William J. Martin and George V. A. McCloskey, both of New York 
City, for appellee Cossey. 

Kirlin, Woolsey & Hickox, of New York City (William H. Mc- 
Grann, of New York City, of counsel), for the Crown of Galicia. 

Haight, Sandford & Smith, of New York City, for Gans S. S. Line. 

Ralph James M. BuUowa, of New York City, for appellees Beard 
and Kobinson. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The facts are fully stated ... the opinion of 
the District Judge and neéd not be repeated hère in détail. There also 
ajîpears ift the opinion a simple diagram which makes the place of 
collision and the gênerai situation perfectly plain. 

The collision occurred in the Erie Basin on Sunday about 10:30 
a. m., resulting in serions damage to a section of a dry dock which was 
being towed in by two tugs— the M. Moran and the Helen' B. Moran. 
The Crown of Galicia, a steamer about 400 feet long and 52 feet beam, 

£=3For other ca.ses see same topic & KEY-NUMBSR la alJ Key-Numbered Uigesu & lndex«a 
2ii2F.— 20 
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was moved to Pier 4 on the southerly side of the slip, her stern pro- 
truding out into the gap for a short distance, from 15 to 20 feet. The 
dry dock was an awkward structure 125x80 feet and 45 feet in height 
and it was towed cornerwise. We do not think the Crown of Galicia 
can be held hable in any event, first, because she was in no way negh- 
gent and second, she was chartered by the Gans Steamship Line whose 
duty it was to provide a safe berth. If there was failure to do this the 
Gans Line was responsible and nOt the vessel ordered to the berth. 
The slight extension of her stern coUld not hâve been avoided and it 
was perfectiy obvions to ahy vessel entering the Basin. We do not 
think, however, that in thèse circumstances the Gans Line was re- 
sponsible. The dock in question provided a safe berth under ordinary 
circumstances. The stern of the Crown of Galicia projected only about 
15 or 20 feet beyond the pier. Any ordinary vessel could hâve pro- 
ceeded without the least difficulty. The Gans Line and the Crown of 
Galicia had no reason to suspect that a large unwieldly craft was to 
be towed into the Basin with the line attached to one corner only. This 
method of towing was referred to by us in The Merida, 210 Fed. 440, 
127 C. C. A. 172. We there said: 

"The practice of towing a rudderless seow with square ends by a Une flxed 
to one corner of the bow is riew to us. It is said to be followed for the pur- 
pose of keeping the scow clear of the tug's wash, the scow under such cir- 
cumstances towing stéadily on one side or the other of the tug, according as 
the line is flxed to the port or starboard corner. Several of the witnesses say 
that the efCect of towing the scow from her port corner would be to Iceep her 
on the starboard side of the tug. We think this cannot be so." 

The tugs were in full charge of this dry dock section; there was 
nothing to prevent them from towing it safely had they shown ordi- 
nary prudence. If the channel was dangerous, as is now asserted, they 
should hâve requested the Crown of Galicia to move further in and 
waited until the channel was in a safe condition to proceed. In The 
Skidmore, 115 Fed. 791, 53 C. Ç. A. 287, this court said: 

"Bspecially should the court be slow to hold such an error of judgment a 
fault contributory to a collision when there need bave been no collision if the 
other and moving vessel had been cautiously and vigilantly navigiated." 

It is unnecessary to add further to the opinion of the District Court 
We think both tugs were liable for the damage done to the Dry Dock 
Section No. 6 and to the Crown of Galicia. 

The decrees are affirmed with interest and costs. 



AMERICAN MUSIC STORES v. KUSSEL. 

Circuit Court of Appeals, Slxth Circuit. March 17, 1916.) 

No. 2668. 

1. MaSTEB and SEEVANT ®=321— CONTItACTS OF EMPLOYMENT— CONSTRUCTION. 

Where an employé agréed to perform the services required of him to the 
satisfaction of the erpployer, the employer is justifled in discharging him 
if his services are not satial'actory, and tUe employer has absolut* discré- 
tion in determining that question, and is not guilty of a breach of contrac-t, 

®=5For other cases »ee same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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beeause, though the services rendered should bave been satisfactory, they 
wore not. 

[Ed. Note. — For other casefs, see Master and Serva;nt, Cent. Dig. §§ 20, 
21 ; Dec. Dlg. ®=21.] 

2. Masteb and Servant <S=»21— Conteact of Employment— Bight of Em- 

ployer. 

Where a contract of employment requlred the employé to perform the 
services requlred of hlm as manager of a business to the satisfaction of 
the employer and to dévote ail his working time, labor, and skill, giving 
bis attendanee and best endeavors to the business of the employer, the add- 
ed clause did not qualify the right of the employer to discharge the em- 
ployé beeause his services were not satisfactory by prescribing a criterion 
regulating whether the services were satisfactory. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 20, 
21; Dec. Dig. <S=>21.] 

3. Masteb and Servant <S=>21 — Conteact dp Emplotment— Construction— 

Discharge or Servant. 

Where a contract requlred services of an employé to be to the satisfac- 
tion of the employer, the employer is liahle for a breach of contract, where 
he dlschargéd the employé for other reasons, and not beeause his services 
were unsatisfactory. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 20, 
21 ; Dec. Dig. <S=21.] 

■4. Master and Servant (S=43— Wkongftti. Disciiabge— Jury Question. 

Whether the services of an employé were satisfactory to an employer, 
or wrhether the employer diseharged him beeause of other reasons, held, un- 
der the évidence, for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 57, 
58 ; Dec. Dig. ®=»43.1 

5. Masteb and Servant iS=>40(2) — Construction — Actions — Evidence. 

Where a contract for services requlred the employé to render services 
requlred, évidence of whàt services were requlred is admissible in an action 
for the employer's breach. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 48; 
Dec. Dig. <ê=540(2).] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. HoUister, 
Judge. 

Action by PhiHp Kussel against the American Music Stores. There 
was a judgment for plaintiff, and défendant brings error. Reversed 
and remanded. 

D. M. Levy and C. P. Johnson, both of Cincinnati, Ohio, for plain- 
tiff in error. 

J. L,. Meyer, of Cincinnati, Ohio (David N. Rosenbaum, of Cincin- 
nati, Ohio, of counsel), for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
TUTTLE, District Judge. 

TUTTIvE, District Judge. This is an action to recover damages 
for the alleged wrongf ul termination by an employer of a contract of 
employment. The trial court submitted the case to the jury, who ren- 
dered a verdict in favor of the plaintiff, and défendant has brought 
the case to this court on writ of error, 

@=9For otber cases see same topic & KEY-NUMBSR in al^JCey-Numbered Digests & Indexe* 
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The contract for the alleged breach of which plaintiff (défendant in 
errer) seeks damages was as f ollows : 

"Thls agreement made thls 3d day of Ausiist, 1008, by and between the 
American Music Stores, a corporation organlzed under tlie laws of tlie state 
of New York, party of the first part, and Philip Kussel, of Cincinnati, Ohio, 
party of ttie second part, witnesseth : 

"First. The party of the flrst part agrées to and does hereby eniploy the par- 
ty of the second part for a period of two years from the 3d day of August, 
1908, as western manager of its music stores, agencies and nmsic departments 
controlied or operated by It, or which may hereafter be controlléd, or operated 
by It, at a salary of eighteen hundred ($1,800.00) dollars for the flrst year and 
two thousand (|2,000.ÔO) dollars for the second year, payable in weekly in- 
stallments at the end of each and evèry week during which the party of the 
second part is actually engagea in the sen'ices of the party of the first part. 

"Second. The parl:y of the second part hereby accepta said employnient dur- 
ing said period and agrées to perform the services required of him as western 
manager, to the satisfaction of the party of the flrst part, and to dévote ail 
his worklng time, labor and skill, and glve his attendance and best endeavors 
to the business of the party of the first part, and to the utinost of his skill 
and power exert himself for the interest, profit, beneflt and advantage of said 
business as western manager thereof. 

"Third. The said party of the second part shall not make or enter into any 
contract, order or obligation of any kind in the name or in behalf of the party 
of the flrst part wifhout its previous written authorization. 

"Fourth. The party of the flrst part agrées to reimburse the party of the 
second part for traveling expensès necessarily expended wliile traveling in 
the service of the party of the flrst part, said traveling expensès not to exceed 
thirty-five (JfSS.OO) dollars in any one week, liowever. 

"Flfth. The party of the secoHd part agrées during the term of this contracrt, 
not to engage his time or attention, or be interested, directly or Indirectly, in 
any other business, nor to compose, write or publish or cause to be publlshed 
any musical composition, or the words or music thereof, in his own name or 
that of any other, or to acquire any interest in any composition. 

"Sixth. The party of the first part shall hâve the.right to renew this agree- 
ment at the expiration thereof for a further period of three years in considéra- 
tion of the sum of four hundred and fifty ($450.00) dollars to be pald upon the 
renewal of said agreement to said party of the second part, upon the party of 
the flrst part glving to the party of the second part a written notice of its 
intention to renew the same three months prior to tlie expiration thereof, and 
upon tlie giving of such notice, this agreement and every clause and eovenant 
thereof shall be extended for a further period of three years except that the 
party of the second part shall be entitled to receive a salary of two thousand 
flve hundred ($2,500.00) dollars, a year during the first year of the extended 
term, two thousand seven hundred and fifty (.'?2, 750.00) dollars and three thou- 
sand (.$3,000.00) dollars during the second and third years respectlvely. 

"Seventh. It is expressly understood that part of the duties of the party of 
the second part is to secure departiiients and stores for the party of the flrst 
part and to organlze, supervise, operate and take charge of the music depart- 
ments and stores of the party of the first part in différent parts of the United 
States and Canada as directed by the party of the first part, and the party 
of the first part may require liim to perform such services at any time and 
place. , 

"In witness whereof, tlie party of the first part has caused thèse présents 
to be signed in its name by Chas. K. Harris, its vice président, and its corpo- 
rate seal to be aftixed, and the party of the second part has set his hand and 
seal the day and year first above written." 

Plaintiff was discharged before the expiration of the term men- 
tioned in such contract, on the ground that his services were not sat- 
isfactory to défendant. Plaintiff admits that he was discharged on 
such ground, but contends that the right of défendant to terminate this 
contract dépends, not upon the question whether he was actually sat- 
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isfied, but whether he ought in réason to hâve been satisfied, with the 
services performed by plaintiff, and that such question was properly 
submitted to the jury. The parties agrée that their rights are gov- 
erned by the law of the state of New York, where the contract was 
made. The trial court charged the jury as follows : 

"There are two classes of cases in New York on this subject. In one of 
thèse the contracts made were held to gratlfy taste, to serve Personal conven- 
ience or individual préférence ; aiid in tliese, if performance is to be to the 
satisfaction of another, he alone is to décide whether or not he Is satisfied, 
and it is not a question for the court or jury to détermine wlietlier or not he 
ought to be satisfied. He is to détermine that question. 

"ïhe other class of cases embraces contracts of employment of an ordinary 
servant to perform work or labor and services of an ordinary nature— of an 
ordinary business or commercial nature. In thèse it is held that, 'That whicli 
the law wlll say a contracting party ought in reason to be satisfied with, that 
It wlll say he is satisfied with.' 

"Now the question is : Under wliicli class of cases does this case corne? 
Whether it Is one vvhich would entitle the défendant to say that he Is not 
satisfied with the performance of the plaintift', and therefore has the right to 
discharge hlm, or whether it Is one of such character that the law would 
IJermit an investigation of the facts and hâve the jury détermine whether or 
not the performance was reasonaWy complète and the défendant ought In rea- 
son to hâve been satisfied with it under ail the clrcumstances of the case? 

"Xow, was the plaintiff (and this is a question for the jury to answer) was 
the plaintiff, by the terms of this contract and as the parties interpreted it 
themselves, as you may find from the testlmony and évidence in the case, the 
manager, in the seuse that he took the place of his employer and was to use 
his own judgment and discrétion in the management of that business in that 
territory — a proposition that the défendant must establish by a prépondérance 
of ail of the évidence? Or dld the word 'manager' mean only that he was 
to do the things required of him by the défendant, under Its direction and sub- 
ject to its approval, and not use his own judgment and discrétion in the man- 
agement of Its business in that territory? 

"If you find from the language used and the conduct of the parties that 
the agreement was that he would manage the défendants western business in 
the sensé that he should use his own judgment and discrétion in acting for 
them, then I charge you that if the défendant was dissatisfled, for any reason, 
with his services, audi by reason of its dissatisfaction dlseharged him, then 
your verdict must be for the défendant, and under those clrcumstances the 
plaintiff cannot recover. 

"It, upon the other hand, you shall find that his agreed management was 
not to involve his own judgment and discrétion, but that he was to do only 
what he was required to do by the défendant and under Its direction and 
subject to its approval, then your next inqulry will be whether he so perform- 
ed the dutles required of hlm that the défendant ought in reason to hâve been 
satisfied therewith. If you shall hâve found that he was not to use his own 
judgment and discrétion In the management of defendant's western business, 
but was only to do what was required of him by the défendant and under its 
direction, then you will inquire whether or not in reason the défendant ought 
to hâve been satisfied with what he did. 

"If you find it ought not, in reason, to hâve been satisfied — and this the de- 
fendant must establish by a prépondérance of the évidence — then your verdict 
wlll be for the défendant. 

"If, upon the other hand, you find that the défendant ought in reason to 
hâve been satisfied with what the plaintift did, then your verdict will be for 
the plaintiff, and you will assess his damage in the sum of $1,648.50." 

Défendant complains of thèse instructions, by its assignments of er- 
ror and by arguments in support thereof, presenting contentions which 
may be conveniently grouped and stated as follows : 

(1) That the controlling ultimate question to be determined is 
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whether défendant was actually dissatisfied with the services of plaîn- 
tiff. 

(2) That the court should hâve directed a verdict in its favor be- 
cause plaintiff's own évidence showed that défendant was so dissatis- 
fied, and because there was no évidence tending to show the contrary. 

(3) That the court ei:red in submitting to the jury the question of 
the construction of the contract involved. 

[1] 1. We are clearly of the opinion that the trial court erred in 
instructing the jury that in cases of this kind involving contracts of 
employment of an ordinary business or commercial nature, if an em- 
ployer ought in reason to be satisfied with the services of his employé, 
he will be held to be satisfied with such services. 

The principles applicable are stated in Cyc. as follows: 

"Contracts are frequently the subject of litigation In wMch the promisor 
agrées to pay for work or goods provided he is satisfied with them. The cases 
of thls character may convenlently be put under two heads : (1) Where the 
fancy, taste, sensibility, or judginent of the promisor are Involved ; and (2) 
where the question is merely one of operative fltness or niechanical utillty. 

"Vases of Fancy, Taste, or Judffment. — Tlie Personal thread which runs 
through agreements of thls class bas caused a unanlmity of judicial opinion 
that hère at least the promisee is practically debarred from questioning the 
ground of décision on the part of the promisor or Investigatlng its propriety. 
The courts refuse to say that where a raan agrées to pay if he is satisfied with 
a thing of thls kind he can be eompelled to pay on proof that some one else Is 
satisfied with it. They recognlze that in matters of fancy, taste, or judgnient 
there Is no absolute standard as to what is good or bad, and leave each man f ree 
to act on his ideas or préjudices as the case may be. Hence we llnd that where 
the subject-matter of the contract was a suit of clothes, a bust of the defend- 
ant's husband, a portrait of the defendant's daughter, a cabinet organ, a set of 
artiflelal teeth, a carrlage, a steam heater for a house, a play to be written by 
an author for an actor, a llterary or sclentiflc article for an encyclopedla, a 
design for a bank note, and horses, it has been held that the question was not 
one for court or jury to décide, but for the promisor alone. And so it has 
been held of a contract glvlng a master a rlght to discharge a servant If he is 
satisfied that the servant Is incompétent, of a contract to employ a person 
so long as he is satisfactory, and of a contract to pay for services if they are 
satistactory. » * * 

"There Is no good reason why in case of operative fltness or mechanlcal util- 
ity the same prinelple of law should not lie applied. Although the thlng to be 
done may not Involve the feelings, taste, sensibility, or personal opinion of the 
promisor, yet he, in maklng the contract, may not hâve been wlUing to leave 
his freedom of cholce exposed to any contention or subject to any contlngency. 
He is resolved to permit no rlght in any one else to judge for hlm or to pass 
on the wisdom or unwisdom, the justlc-e or injustice, of his action. Such is 
his will. He will not enter into any bargain except upon condition of reserv- 
ing the power to do what others might regard as unreasonable, and, as there 
is assuredly no law which prevents a person from maklng contracts of thls 
kind if he chooses, the courts should not hesltate to enforce them. The agree- 
ment is, in short, not to make or do a thlng which the promisor ought to be 
satisfied with, and therefore ought to pay for, but to make or do a thlng which 
he is satisfied with. .Such a contract may be one-slded in belng dépendent up- 
on the caprice of one of the parties ; It may be an unwise contract to make ; 
but if it is entered into voluntariiy, the promisee is bound, and can hâve ho 
rlght to ask a court to alter its terms in his favor. Thls vlew of the matter 
is the only logical one, and has been taken in a number of cases." 9 Cyc. 
618-620. 

In a note on the subject in Ann. Cas. 191SA, 746, appended to the 
récent case of Schmand v. Jandorf, 175 Mich. 88, 140 N. W. 996, 44 
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L. R. A. (N. S.) 680, is the foUowing statement, citing în its support 
many authorities: 

"As a gênerai rule, though a eontract of employment Is for a deflnite term, 
If It provides that the services are to be performed to the satisfaction of the 
employer, it may be terminated by him at any tlme if he in good faith becomes 
dissatistied with the services of the employé, though no real or substantial 
grounds for dissatisfaetion exlst." 

The case of Schîî-:5.nd v. Jandorf, referred to, involved the construc- 
tion of à eontract quite similar to the instant case, whereby plaintifï 
was employed as a candy maker. Af ter reviewing previous décisions, 
Judge Stone concluded as follows : 

"Hère the eontract contained independent provisions. It is clear and ex- 
pliclt in its terms. Had it been the intention that the eontract should con- 
tinue, in case plaintifC should 'perform ail of bis duties as a candy maker and 
shall serve said flrst party dlligently and according to his best ability in ail 
respects,' it would bave been qulte unnecessary to bave added the clause as 
to the satisfaction of the défendant, and it would then liave been a question 
for a jury whether plaintifC had performed bis eontract or not. ïo give the 
'satisfaction' clause any force, it must refer to the mental condition of the de- 
fendant, and not to the mental condition of a court or jury. We think that 
the construction of the eontract by the circuit judge was the correct one. 
Whatever of apparent hardship there may be in such a eontract, it was oné 
of the parties' own making. As was said by Justice Steere lu the Isbell Case 
[170 Micb. 304, 136 N. W. 457]: 'If parties voluntarily assume the obligations 
and hazards of a satisfaction eontract, their légal rlghts are to be determined 
and adjudicated according to Its provisions. It is elementary that courts can- 
not make eontracts for parties, nor relieve them of the conséquences of their 
contracts, however ill-advised.' " 

The "Isbell Case," mentioned, is Isbell v. Andersen Carriage Co., 
170 Mich. 304, 136 N. W. 457, and involved the alleged vifrongful ter- 
mination of a eontract giving to plaintiff the exclusive agency for the 
sale of the electric automobiles made by défendant; the manner of 
conducting the détails of such agency to be at ail times satisfactory to 
défendant. Among other things, the court, speaking by Mr. Justice 
Steere, said: 

"Contracts of this gênerai character, known as 'satisfaction contracta,' in 
whlch one party agrées to perform his part to the satisfaction of the opposite 
party, are fruitful and fréquent sources of lltigation, owing to the disappolnt- 
ments they so often bring to the party who has taken the chance of perform- 
ing satisfactorily, and the dlfflculty of aseertainiug what really constitutes 
satisfaction, whieh primarily is but a mental proceas. Such contracts are en- 
forceable, however, to the estent the Intention of the contractiug parties eau 
be ascertained. If parties voluntarily assume the obligations and hazards of 
a satisfaction eontract, their légal rlghts are to be determined and adjudicated 
according to its provisions. It is elementary that courts cannot make con- 
tracts for parties nor relieve them of the conséquences of their contracts." 

As was said by Judge Brown in Campbell Printing Press Co. v. 
Thorp (C. C.) 36 Fed. 414, 1 h. R. A. 645 : 

"The true doctrine is expressed in MeCarren v. McNulty, 7 Gray [Mass.] 139, 
141 : 'It may be that the plaintiff was injudicious or indiscreet in undertak- 
ing to labor and furnlsh materials for a compensation, the paynient of which 
was made dépendent upon a eontingency so hazardous or doubtful as the ap- 
proval or satisfaction of a party partlcularly in interest But of that he was 
the sole judge. Against the conséquences resulting from his own bargaiu 
the law can afiCord him no relief; having voluntarily assumed the obligations 
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and risk of the contract, hls légal rights are to be ascertained and detennined 
solely according to Its provisions.' 

"Other cases extend the saiiie doctrine to contructs for the performance of 
labor, or for the support of another to hls satisfaction. In such case, the 
employer may be whoUy dlssatlsfied wlth the character of the service render- 
ed, or the benefieiary mâ.de exceedingly ïinconifortable by his surronndlngs, 
wlthout In elther case l)eing able to assign what the law would recognize as 
a suffieient reason for hls dissatisfaction. It makes hlm, however, the sole 
judge of the reasonableness of hls ovs'n discontent." 

In view of the concession of both parties to the effect that this con- 
tract must be construed according to the law of the state of New York, 
we refrain from further discussion of the décisions, which are numer- 
ous and of which those already cited are typical of courts outside of 
that State. Many of them are coUected in 1 Labatt on Master and 
Servant (2d Ed.) § 198 et seq. A careful examination of ail _.f the 
décisions of the courts of New York which we hâve been able to dis- 
cover convinces us that they are not opposed to, but are in accord 
with, those from which we hâve quoted. 

In the case of Tyler v. Ames, 6 Lans. (N. Y.) 280, involving an em- 
ployment, contract which provided that plaintiff "should serve as de- 
f endant's agent in the sale of engines manufactured by défendant, for 
the term of one year, if plaintiff could fiU the place satisfactorily," 
the plaintiff insisted that he was discharged in violation of the con- 
tract of hiring, and that he was entitled to recover his wages for the 
residue of the year. In overruling this contention the court said: 

"It was for défendant to détermine when plaintiff failert to flll the place of 
agent satisfactorily, and I kiiow of no one vs'ho is authorlzcjd to review his dé- 
cision. . • 

"ïhe Word 'satisfactorily' refers to the mental condition of the employer, 
iind not the mental condition of a court or jury. ïhe right of determinlng 
whether the plaintiff filled the place of agent satisfactorily must, from the na- 
ture and necesslty of the case, belong to the person whose interests are di- 
rectly afCeeted by the plaintifC's action. ïo reqnire the employer, , under such 
a contracta to prove that plaintiff did not flll the place satisfactorily, would be 
to require of him an Impossibility, unless hls own oath was taken as to hls 
mental status on the subjeet. If he is required to prove facts and'circumstanc- 
es that would :ju.stlfy hlm in teellng dissatisHed with the manner plaintiff 
fllled his oflice, it would be annulling this clause of the contract, as, without 
such a clause, he would hâve the right to dlsmiss the plaintiff If he did not 
properly perform his duties." 

In Spring v. Ansonia Clock Co., 24 Hun (N. Y.) 175, it appeared 
that plaintift"s and défendant enterêd into an agreement wliereby plain- 
tiff agreed to work for the défendant as clock-case maker, for one 
year, provided his work and services should be to defendant's satis- 
faction. Before the expiration of such year, plaintiff was discharged 
without the assignment of any cause, except he was not the man the 
Company wantèd. He brought action to recover the damages sustained 
by him by reason of such dischàrge, ànd at the close of the plaintiff's 
testimony on the trial the complaint was dismissed. On appeal by 
plaintiff the judgment was affirmed; the court saying, ampng' other 
things: ',; , . .,,,,' 

"Without the provision for that purtwse introduced in the contract, the law 
secured to the défendant the right to discharge the plaintiff at any time for 
causa aiid it must bè aesuuied that the provision ou that subjeet was inserted 
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in the eontract to ehkble the défendant, to exercise more power in diseharging 
tlian conld hâve been exerted in its absence. The eontract of the défendant 
to pay is subject to the proylso that the services shall be to its satisfaction, 
and that fact is subject to rio détermination but the will of the company ex- 
pressed through the proper agency. The détermination of the question wheth- 
er the services of the plaintiflf under this eontract were satisfactory, belonged 
entirely to the company, subject to no control from the courts. The will of 
the company is the only tribunal to which the que.%tion can be referred." 

In Snyder v. Greenhut & Co., 71 Mise. Rep.' 117, 127 N. Y. Supp. 
1068, the plaintiff sued to recover damages for the alleged breach of 
a eontract of employment. The eontract was in writing, and under 
it the défendant employed the plaintiflf as buyer and manager of its_ 
shoe department. By the terms of the eontract, the plaintiflf agreed 
to dévote his entire time and attention and to give satisfactory service 
to said Greenhut & Co. in the conduct and management of the depart- 
ment above mentioned. The évidence established the faet that the 
plaintiflf entered upon the diseharge of his duties under the eontract, 
and that the défendant was not satisfîed with the results which the 
plaintiflf produced, and terminated his employment. The trial justice 
left to the jury the question as to whether or not the services the plain- 
tiflf performed were satisfactory to the défendant, or whether or not 
his services were executed with sueh skill and with such care as a 
reasonable man might be satisfîed with. To this charge of the court 
the défendant excepted, and in reversing the judgment the court said : 

"The charge tendered an erroneous issue to the jury, and prescribed a test 
for determining whether the défendant was justifled in dlscharging the plain- 
tiff, différent from that specified in the eontract which both parties liad 
signed." 

In Zeiss v. American Wringer Co., 62 App. Div. 463, 70 N. Y. 
Supp. 1110, the action was founded upon an alleged breach of eon- 
tract, entered into between the plaintiflf and the défendant, employing 
plaintiflf to work for the défendant as its managing agent in a certain 
county "for and during such times as the business relations between 
the parties hereto shall be m.utually satisfactory." The défendant re- 
served the right to appoint other agents in such county if the plaintiflf 
f ailed to canvass such territory to its satisfaction, and it agreed to pro- 
tect him in said territory and give him the exclusive right to it "as 
long as said Zeiss shall conduct a faithful and eflRcient canvass." It 
was held that the agreement to protect the plaintiflf and give him 
the exclusive right in the county of Richmond as long as he conducted 
a faithful and eflSeient canvass must be read in connection with the 
provision immediately preceding it, which gave the défendant the 
right to appoint other agents if the plaintiflf failed to canvass the ter- 
ritory to its satisfaction ; the court saying : 

"The agreement to protect the plaintiff and give him the exclusive right la 
subject to the provlso that the plaintiff's canvass shall be satisfactory. That 
faet is made the test of the faithful and efficient canvass upon which the pro- 
tection of the plaintifl" and his exclusive right dépend. 

"The agreement is clearly within the rule laid down in Tyler v. Ames, 6 
Lans. [N. Y.] 280, where the eontract was to employ an agent for a year if he 
'could flll the place satisfactorily,' and the court said: 'It was for défendant 
to détermine when plaintiff failed to flll the place of agent satisfactorily. and 
I know of no one who is authorized to ïeview his décision.' " 
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In Diamond V. Mendelsohn, 156 App. Div. 636, 141 N. Y. Supp. 775, 
it was said : 

"There is no doubt that under the terms of this wrltten contract, 'It is also 
agreed and understood, that said Jacob Diamond shall pertorm, the diities 
of foreman eompetently and energetically to the best of. his abilities and com- 
plète satisfaction of his employers,' it lay within the power of the défendants 
to discharge the plaintiff because he did not perform his dutles to thelr com- 
plète satisfaction, and that It would not be proper to submlt to a jury the 
question whether they ought to hâve been eatisfied." 

In Messmer v. Boettger Silk Finishing Co., 160 App. Div. 519, 145 
N. Y. Supp. 560, the plaintiff was employed by défendant as a silk 
finisher under a written contract whereby the plaintiff agreed that the 
work done by him should be donc in skillful and compétent manner, 
satisfactory to the trade and customers of the défendant. Plaintiff 
was discharged during the term ç)f the contract and sued for damages. 
One défense was that his work had not been satisfactory to defend- 
ant's customers. In reversihg. the judgment for plaintiff, the court 
said : 

"The trial court held that It vvas not suflicient to show that defendant's 
customers were dissatisfled, but that défendant must go further and show 
that cause for dissatisfaction actually existed. This was erroneous. The 
plaintiff had signed a contract by whlch the terni of his employment was ex- 
pressly made dépendent upon the satisfaction or dissatisfaction of defendant's 
customers. If they became dissatisfled, that of itself was suflicient justifica- 
tion for plaintiff's discharge. Orawford v. Mail & Express Pub. Oo., 163 N. Y. 
404 [67 N. E. 616]." 

In Smith v. Robson, 148 N. Y. 252, 42 N. E. 677, involving a con- 
tract between a theatrical manager and an actor, whereby it was agreed 
that if the former felt satisfied in good faith that the latter was in- 
compétent he might discharge him, it was said : 

"It was doubtless Intended to give the défendant a wide discrétion. The 
grounds whlch might exlst for reasonable dissatisfaction on the part of the 
défendant could not readlly be formulated In advance so as to cover ail the 
contingencles. It was reasonable that the défendant should be in a iwâltlon, 
if in good faith he felt that the plalntiiî did not come up to the requlrements 
of the situation, to discharge him. If the défendant had shown to the satis- 
faction of the jury that actlng in good faith he had discharged the plaintlflî 
because he was dissatisfled, and that his action was not arbltrary and caprl- 
c4ous, he could not hâve been held Uablft" 

In Crawf ord v. Mail & Express Publishing Co., 163 N. Y. 404, 57 N. 
E. 616, plaintiff sought to recover damages for an alleged breach of 
the contract by which he was employed for a definite term to write 
newspaper articles for défendant; it being provided that his services 
should be satisfactory to défendant. He was discharged on the ground 
that such services were not satisfactory, and in reversing a judgment 
on a verdict awarded him the Court of Appeals said : 

"The plaintiff did not agrée to satisfy a court or jury, but undertook to sat- 
isfy the publlshers. It was thelr taste, their faucy, their interest and thelr 
judgment that was to be satisfied." 

We hâve examined the cases cited by plaintiff and are of the opin- 
ion that they do not sustain the views expressed by the trial court. 
We think that they go no further in that direction than to hold that in 
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this class of cases the dissatisfaction of the employer, to justify hîm 
in discharging the employé, must be not only alleged but real. Thus 
in Hydecker v. Williams, 18 N. Y. Supp. 586, cited by counsel for 
plaintiff, the Court of Common Pleas said: 

"It may be coneeded that the employer was the sole judge as to whether the 
management of the press work by the plaintiff was 'artlstleally and financlally 
satlsfactory' ; but this power, vested in the employer by the contract, must 
be exercised in good faith. He cannot discharge the plaintiff for the purjjoae 
of reduclng expeuses, and arbltrarily say that he was not satisfled wlth the 
artistic and flnanclal management of defendant's press room by the plaiu- 
tiflf." 

And in Summers v. Colver, 38 App. Div. 553, 56 N. Y. Supp. 624, 
also cited by plaintiff, it was said : , 

"On this appeal from a judgment of a district court, the only point pre- 
sented for serions considération is whether a servant engaged for a deter- 
mlnate period, 'so long as he shall satistactorUy perforni hls dutles,' may be 
discharged at the mère voUtion of the master. For the jury found, upon adé- 
quate évidence, that the servant — ^plaintitTs asslgnor-^àid in fact perform hls 
dutles to the satisfaction of the défendants, the masters, and that they dis- 
fflissed him only because 'business was dull,' and 'they could not afford to go 
on wlth the contract.' None of the citations sustain^ , the proposition upon 
whlch appellants must rely for reversai of the judgm'eiit, namely, that al- 
though an employô jwrform the condition, by breaeh ôf whiéh only hls employ- 
ment may détermine before expiration of its stipulated period, he may be dis- 
charged meantime at the will of the employer. The proposition i^ a self- 
evident absurdity." 

To the same effect are Fuller v. Downing, 1,20 App. Div. 36, 104 
N. Y. Supp. 991; Diamond v. Mendelsohn, 156 App. Div. 636, 141 
N. Y. Supp. 775 ; and Smith v. Robson, supra. . 

We think that the rulé must be considered wellsettled to the effect 
that when an employer arid an employé make a contract whereby the 
latter agrées to perform the services required of him to the satisfac- 
tion of the former, the failure of such employé to sàtisfy such employer 
is a breaeh of such contract. 

Oî course, if it appéars, or if there is évidence fairly tending to 
prove, that the employer in such a case really is satisfied, but discharg- 
es the employé on some other ground, obvioitsly the rule in question 
has no appHcation. So, if the employer allèges dissatisfaction but there 
is évidence fairly tending to prôve that such alleged dissatisfaction 
did not in fact exist, an entirely différent question is presented. Thus, 
if A. has agreed to perform certain spécifie work to the satisfaction 
of B., proof that such work has been properly dbne and accepted by 
B. may be évidence tending to show that B. was really so satisfied, 
notwithstanding any statement by him to the contrary. In such a case 
we think that the question of fact is not whether B. ought, in reason, 
to be satisfied, because that was not what the parties agreed ; but that 
the question is, "Was B. really satisfied?" We cannot avoid the con- 
viction that the language of the décisions apparently holding otherwise 
is pure dictum, and that such décisions, wbile correct in what they 
décide, are incorrect in the reason assigned for so deciding. 

Thus, as pointed out in Crawf ord v. Mail & Express Publishing 
Ce, supra, in Duplex Safety Boiler Co. v. Garden, ICI N. Y. 387, 
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4 N. E. 749, 54 Am. Rep. 709, the contract called for "the repairing of 
a boiler. under a stipulation that it should not leak and that the owner 
should be satisfied that it was a success," while that in Doll v. Noble, 
116 N. Y. 230, 22 N. E. 406, 5 h. R. A. 554, 15 Am. St. Rep. 398, pro- 
vided "that the woodwork in a house should be polished, stained, and 
rubbed in the best workmanlike manner under the super^àsion of a 
superintendent named, to the satisfaction of the owner," each being 
"a case of a completed contract in which work bas been performed in 
an ordiqary business." In the case first named, attention is called, 
in the opinion, to the fact that "the work required was specified and 
was completed; the défendants made it available and continued to use 
the boilers without objection or complaint," and it might well be 
argued that this was évidence f airly ténding to show that the alleged 
dissatisfaction of défendants was not genuine but only a pretext for 
avoiding a just debt. And in Doll V. Noble, supra, it was merely held 
that défendant "must not attempt to defeat a just claim by arbitrarily 
and unreasonably saying he is not satisfied. The work must be done 
according to the contract." Neither of thèse décisions, in our opinion, 
is in conflict with the views which we hâve expressed. No other case 
bas been cited requiring considération in this connection. 

[2] Finally, it is urged that the provision in the contract requiring 
the performance of the services to the satisfaction of défendant must 
be regarded as qualified by the addition of the clause, "and to dévote ail 
his working time, labor and skill, and give bis attendance and best 
endeavors to the business of the party of the first part, and to the 
utmost of his skill and power exert himself for the interest, profit, ben- 
efit and advantage of said business as western manager thereof." 

Counsel for plaintiflf rely, in this connection, on the case of Doll v. 
Noble, supra, from the contract in which we hâve quoted. 

We think that there is a marked distinction between the use of the 
phrase "in the best workmanlike manner" and that of the clause found 
in the présent contract. The former phrase prescribes a definite test 
of performance of the merely mechanical services involved in that 
case, and it might be urged with much force that so long as this work 
was done in the best workmanlike manner the party for whom it was 
done should, and would, be satisfied. In the présent case, however, 
neither were the services required of a kind to be subjected to such 
a test nor, in our opinion, can the clause mentioned be considered as 
fixing a test which an employer would be likely to intend in such a 
case. Not only is it indefinite and difficult of application, but it is 
incomplète and ignores the éléments of efficiency, ability, and success 
in producing results, so essential to the satisfactory performance of 
such services. Under such a test, an employer would be unable to 
terminate such employment until he was able to prove that his employé 
was not devoting ail his working time, labor and skill to his business, 
or not exerting himself to the utmpst of his skill and power for such 
business,, regardless of his inefficiency, lack of ability, and failure to 
produce results. We think that such an intention should not be ascrib- 
ed, by implication, to défendant. On the contrary, it seems to us that 
thie words in question were intended merely to emphasize the minimum 



AMEEIOÀN M0SIC STORES V. KUSSEL 317 

requirement expected of plaintiff, and that the failure of défendant 
to specifically require more, such as the "compétent," "skillful," or 
"proper" performance of his duties by plaintiff is cogent évidence of 
an intention to insist on their being rendered to his "satisfaction," 
which would, of course, render any other such requirement unneces- 
sary. 

In many of the cases which we hâve cited and quoted the contract 
contained quaUfying words of the kind mentioned, and yet in no 
instance were they held to Hmit or modify the effect of the stipulation 
requiring the satisfaction of the employer concerned. 

For the reasons stated it is clearly apparent, both on principle and 
on authority, that the right of défendant to discharge plaintiff depend- 
ed, not upon the question whether it ought in reason to bave been sat- 
isfied with his services, but upon the question whether it was, in f act, 
and therefore in good faith, satisfied with such services. It results 
that the trial court was in error in instructing the jury otherwise, and 
that for this reason the judgment must be reversed and a new trial 
granted. 

[3,4] 2. What we hâve said rend ers it unnecessary to décide the 
other questions presented. We deem it proper, however, to add that 
while the défendant in this case had the right to terminate plaintiff's 
employment in case of actual, good-faith dissatisfaction with his serv- 
ices, no right existed to terminate it otherwise; and that it is open to 
plaintiff to question the fact of good-faith dissatisfaction, provided 
there is testimony reasonably tending to dispute defendant's assertion 
that it was dissatisfied. 

We think that the record on the former trial was such as to permit 
the raising of this question of fact. Taking into account the defend- 
ant's previous expressions, of not only satisfaction with but pro- 
nounced commendation of plaintiff's services in the early period of the 
employment, the ten cent, store's compétition and defendant's attitude 
toward it, and the fact that during the long period which elapsed f rom 
plaintiff's discharge until the trial, défendant had put no one in plain- 
tiff's territory, but had done the work entirely by correspondence f rom 
the home office, there was, in our judgment, testimony tending to show 
that défendant, through causes for which plaintiff was not responsible, 
decided that it was to its interest to do its business on a différent plan 
than it had in mind when plaintiff was employed, and that the dis- 
charge was made not because of dissatisfaction with plaintiff's services, 
but because of such change of method of doing business. 

[5] 3. As the contract provided for the performance by plaintiff of 
the services required of him by défendant, it was, of course, proper 
to introduce évidence to show what services were so required. The 
meaning and effect of the contract we bave already indicated. 

For the error pointed out, the judgment is reversed, and a new 
trial granted, with costs to plaintiff in error. 
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BARNES et al. v. CADT. 

(Circuit Court of Appeals, Sixth Circuit. May 5, 1916.) 

No. 2G60. 

1. JcDGMENT <S=>720— Conclusiveness-Matters Conclxtded. 

Wlille a decree of a court of comiieteiit jurisdlction upon a question In- 
volved in one suit is conclusive as to tliat question in anotlier suit between 
tlie same parties, tlie estoppel opérâtes only as to matters in issue, or 
points or questions actually decided. 

[Ed. Note. — For otlier cases, see Judgment, Cent. Dig. § 1251 ; Dec. Dig. 
®=»720.] 

2. MoRTGAGES <®='497(2)— FoRECi.oauBE Becree— Effect— Bar. 

In a suit to foreclose a prior niortgage on land, tlie pétition chargea 
that the trustée of a subséquent mortgage had or clalmed some interest 
In the prémises, and prayed that be be eompelled to set up the sanie or 
be forever barred from assertlng It. The trustée appeared, but defaulted, 
and a foreçlosure decree was entered, declarlng that he had no interest 
in, lien on, or clalm to the premises or any part thereot iBefore sale, 
thé mortgagor conveyed the property to his brothér, who iiaid the flrst 
mortgage debt and procured a dlsmissal of the suit and release from sueh 
mortgage. Hcld, that the trustee's default operated only as an adniissioh 
of the flrSt mortgagor's prior interest, and heuce the decree was not a bar 
to the assertion of the second mortgage lien. 

[Ed. Note. — For otlier cases, see Mortgages, Cent. Big. § 1472; Dec. 
Dig. <S=497(2).] 

3. Judgment <@=3243—Fobéclosu«b Decree— Jurisdiction oi* Court. 

In such case, the court was without jurisdiction to détermine the validl- 
ty of tlie second mortgage. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 428 ; Dec. Dig. 
©=>243.] , , , 

4. Subrogation i®==>14(8)^-Plrchasb from Mortgagor— Foreçlosure— Pay- 

MENT OF .Debt. 

A suit havin'g been instituted to foreclose a flrst mortgage on land, and 
a decree Ijaylngbeeu entered barring the interest of the second mortgagee, 
who was made a party, but falled to answer, the luortgQgor before sale 
conveyed the property to lii.s brother, who had pald the flrst mortgage 
and procured a dlsmissal of the suit and a release of the flrst mortgage, 
held, that the brother, hotwithstaiiding the conveyance from the mort- 
gagor was subrogated tO the rlghts Of the flrst mortgagee as against the 
second mortgagee; the estâtes not merging, and it beiug the intention of 
the brother to aoqulre the interest of the flrst mortgagee. 

[Ed. Note.^For othçr cases, see Subrogation, Cent. Dig. § 38; Dec. Dig. 
<g=14(3).] 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. Killits, Judge. 

Bill by Edward H. Cady, trustée for the Ohio Savings Bank & Trust 
Company, against John E. Barnes and others. From a decree (208 
Fed. 361) for complainant, défendants appeal. Rêver sed and re- 
manded. 

See, also, 208 Fed. 359. 

This is an appeal from a decree ordering a foreçlosure of a mort^ 
gage on certain land and the sale of such land to satisfy such mort- 
gage. The material facts and questions involved are stated in the 
opinion of the District Court as f ollows : 

@;=>For oUier cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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"About April 1, 1908, the Bames Grain & Commission Company, of whlch 
one Charles W. Barnes was président and manager, was indebted to tlie Olilo 
Savings Bank & Trust Company, in the sum of about $2,900, on several prom- 
issory notes. In order to secure hls indebtedness and such further advances 
as the bank mlght make said Charles W. Barnes, hls wlfe joinlng him, and 
hls father exeeuted and delivered to Edward H. Cady in trust for the bank 
a deed conveying the property Involved In this litigatlon, it being understood 
that the deed, although absolute in form, should be treated as a mortgage. 
At thls time the land in question had already been conveyed by mortgage 
still subsisting to the Fremont Savings Bank Company, of Fremont, Ohlo, and 
whatever rlghts then were acquired by Cady as trustée were subject to said 
mortgage. * » ♦ 

"Ail the parties in Interest prior to December 18, 1911, were résidents of 
Ohlo and withln the jurlsdiction of thls court. The Fremont Savings Bank 
Company brought an action in the court of common pleas of Sandusky coun- 
ty to foreclose its mortgage, maklng Charles W. Barnes and wife and Cady 
and vflfe parties défendant. Cady entered his appearance, but defaulted by 
answ-er. Barnes answered, taking issue splely with the plalntlff in the action 
and raislng no issue between himself and Cady. Plaintiff's pétition In the 
case, touehing the Cady interest, slmply alleged: 'That the défendants Edvyard 
H. Cady and Emma W. Cady hâve or claim to hâve some lien or Interest in or 
to said premises, and plaintifC asks that they be compelled to set the same up 
or be forever shut ofif from assertlng the same.' A decree of foreclosùre was 
entered In favor of the plaintifC bank, in whlch a flndlng was had against the 
Cadys in thèse terms: 'And the court further finds that the said défendant 
Edward H. Cady and the défendant Emma W. Cady hâve no interest in or 
lien on or claim to said premises or any part thereof.' 

"An order of sale was allowed and Issued and thè property advertised to be 
sold : December 19, 1911. • * * Wlth hls Interest thus subsisting in the 
property, on the 18th of. December Barnes effected a sale of thls property 
to his brother, John E. Barnes, of Chicago, one of the défendants in the case 
hère. Havlng agreed upon the terms of sale, the two brothers visited Fre- 
mont, corisulted an attorney, who assured them that the rec-ord effectually 
shut out as to ail persons the Cady Interest, and consunimated their business 
by paying up and causlng to be entered as satlsfled on the court records the 
judgment in behalf of the bank, and havlng the action, after payment of the 
costs by them, dismlssed wlthout further procédure and obtaining a release 
and discharge of the mortgage from the bank and causing the same to be 
entered of record In the office of the county recorder. Thereupon a convey- 
ance was made of this property by Charles W. Barnes and wife to John E. 
Barnes. 

"There can be no question whatever upon the record before us but that the 
payment of the bank's judgment and court costs by John E. Barnes was part 
of the considération for the conveyance of this property to him. A small 
balance remalning after the payment of thèse claims was pald to Charles W. 
Barnes. Cady, as trustée, thereafter commenced In thls court the action now 
being determlned to foreclose the lien in the nature of a mortgage held by 
him upon this property by virtue of the deed to Mm above referred to, and the 
facts we hâve just reclted are set up by way of défense by John E. Barnes 
and wife, with the further claim that out of thèse transactions grew a right 
of subrogation to Barnes of the lien of the Fremont Savings Bank Company. 

"Three questions were presented on the héaring. The first one of fact 
the court bas already dlsposed of. The other two are: (1) Were the rlghts of 
Cady under his deed foreelosed by the proceedings in the Sandusky common 
pleas court in favor of the défendant John E. Barnes, as a successor in in- 
terest to Charles W. Bames? (2) Is John E. Barnes, under the circumstances, 
subrogated to the rlghts of the Fremont Savings Bank Company in its decree 
foreclosing its mortgage? • * » " 

B. W. Johnson, of Toledo, Ohio, for appellants. 
H. W. Isenberg, of Toledo, Ohio, for appellee. 
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Before KNAPPEN ând DENISON, Circuit Judges, and TUTTLE, 
District Judge. 

TUTTLE, District Judge (after stating the facts as above). We 
hâve càrefully examined, the lirecord and are satisfied that it supports 
the statement of facts just quoted. It should, however, be added that 
défendant John Barnes testified tliat he "understood that lien had been 
wiped out" and that he "didil't wartt to take it under any condition un- 
less eyerything was absolutely clear," and that there was no évidence 
to the contrary. The court below decided both of the questions re- 
ferred to in favor of the plaintiff, holding that the decree foreclosing 
the first mortgage was not décisive of any right of the holder of the 
second mortgage, except that of priority of lien, and that défendant, 
in paying the first mortgage, paid his own debt and therefore extin- 
guished such mortgage, thereby promoting the second mortgage to 
the rank of the first, and that under thèse circumstances he was not 
entitled to be subrogated to the previously existing rights of the senior 
mortgagee as against the junior mortgagee. 

[1-3] 1. We agrée with the conclusion of the trial court that the 
présent plaintiff is not precluded from maintaining this suit by the 
decree in the former foreclosure suit. The principles governing the 
application to such a case of the doctrine of res judicata hâve been 
stated by the Suprême Court as f ollows : 

"In eonsiderlng the opération of this judgment, It should be borne in minr!,' 
as stated by couusel, that there is a différence between the effect of a judg- 
ment as a bar or estoppel against the proseeution of a second action upon tlie 
same claim or demand, and its effect as an estoppel in another action between 
the same parties upon a différent claim or cause of action. In the former 
case, the judgment, if rendered upon the merlts, constitutes an absolute bar 
to a subséquent action. It is a flnality as to the claim or demand in contro- 
versy, coneluding parties and those in privity with them, not only as to every 
matter wliich was offered and received to sustaln or defeat the claim or de- 
mand, but as to any other admissible matter which might hâve been offered 
for that purpose. Thus, for example, a judgment rendered upon a promissory 
note is conclusive as to the validity of the instrument and the amount due 
upon it, although it be subsequently alleged that perfect défenses actually 
existed, of which no proof was offered, such as forgery, want of considération, 
or payment. If such défenses were not presented in the action, and establish- 
ed by c*onipetent évidence, the subséquent allégation of their existence is of no 
légal consequeuce. The judgment is as conclusive, so far as future proceed- 
ings at law are concerned, as thougli the défenses never existed. The lan- 
guage, therefore, which is so often used, that a judgment estops not only as 
to every ground of recovery or défense actually presented in the action, but 
also as to every ground vvhich might hâve been presented, is strictly accurate, 
when applied to the demand or claim in controversy. Such demand or claim, 
havlng passed into judgment, cannot again be brought Into litîgation between 
the parties in proceedings at law upon any ground whatever. But where the 
second action between the sauie parties is upon a différent claim or demand, 
the judgment in the prior action opérâtes as an estoppel only as to those mat- 
ters in Issue or points controverted, upon the détermination of which the 
flndlng or verdict is rendered. In ail cases, therefore, where it is sought 
to apply the estoppel of a judgment rendered upon one cause of action, 
* * * the inquiry must always be as to the point or question actually 
litigated and determined in the original action, not what might hâve been 
thus litigated and determined. Only upon such matters is the judgment con- 
clusive in another action." Cromwell v. County of Sac, 94 U. S. 351, 24 L. 
Kd. 195. 



BAKNE8 V. CADT 321 

"It Is undoubteclly settled law that a judgment of a court of compétent ju- 
risdiction, upon a question dlrectly involved in one suit, is concluslve as to 
tliat question in another suit between the same parties. But to this opération 
of tlie judgment it must appear, either upon tlie face of the record or be 
shown by extrinsic évidence, that the précise question was raised and deter- 
mlned in the former suit. If there be any uncertainty on this head in the 
record — as, for example, if it appear that several distinct matters may hâve 
been lltigated, upon one or more of which the judgment may hâve passed, 
without indicating which of theni wslh thus lltigated, and upon which the 
.l'udguient was rendered — the whole subject-matter of the action will be at 
large, and open to a new contention, unless this uncertainty be removed by 
extrinsic e^idence showing the précise iwint involved and determlned. To 
apply the judgment, and give effect to the adjudication actually made, when 
the record leaves the matter in doubt, such évidence is admissible." Russell 
V. Place, 94 U. S. 606, 24 L. Ed. 214. 

"Is this a case of estoppel by judgment? The law in respect to such estop- 
pel was fullv consldered and determlned by this court in the case of Cromwell 
V. County of Sac, M V. S. 351 [24 L. Ed. 1951. It was there decided that when 
the second suit is upon the same cause of action, and between the same 
parties as the first, the judgment in the former is concluslve in the latter as 
to every question which was or might hâve been iiresented and determlned in 
the first action ; but when the second suit is upon a différent cause of action, 
though between the same parties, the judgment in the former action opérâtes 
as an estoppel only as to the point or question actually lltigated and deter- 
mlned, and not as to other matters which might hâve been lltigated and de- 
termlned." Ncsbit V. Riverside Independent District, 144 U. S. 610, 12 Sup. 
Ot. 746, 36 L. Ed. 562. 

"The estoppel opérâtes onlv as to matters in issue or points controverted 
and actually decided." Radford v. Myers, 231 U. S. 725, 34 Sup. Ct. 249, 
58 L. Ed. 454. 

As was said in Union Central Life Insurance Company v. Drake, 
214Fed. 536, 131 C. C. A. 82: 

"Where the record is such that there is or may be a materlal issue, question, 
or matter in the second suit upon a différent cause of action, which may 
not hâve been raised, lltigated, and decided in the former action, the judg- 
ment thereln does not constitute an estoppel from litlgating this issue, ques- 
tion, or matter, unless by pleadlng or proof the party asserting the estoppel 
establishes the fact that the issue, question, or matter in dispute was actually 
and necessarily lltigated and determlned in the former action." 

Applying thèse principles to the instant case, we are of the opinion 
that it has not been shown that the question of the existence or validity 
of the mortgage for the f oreclosure of which this suit is brought was 
involved, litigated, or determlned in the previous suit brought to f ore- 
close the first mortgage. The mère fact that the decree of f oreclosure 
in the first suit purported to find that the présent plaintiff had no in- 
terest in the premises is, of course, not sufficient to give to such decree 
the efifect claimed by défendants hère. In the language of the Su- 
prême Court in Barnes v. Chicago, Milwaukee & St. Paul Railway 
Company, 122 U. S. 1, 7 Sup. Ct. 1043, 30 L. Ed. 1128: 

"Every decree in a suit In eqiilty must be consldered in connection with 
the pleadlngs, and, if its language is broader than is requlred, it wlU be 
llmited by construction so that its effect shall be such, and such only, as is 
needed for the purposes of the case that has been made and the issues that 
hâve been decided." 

The pétition in the former suit was filed according to the answer of 
appellant to foreclose the mortgage of the Fremont Savings Bank "as 
232 F.— 21 



322 232 FEDERAL REPORTER 

a first and prior lien" on the premises involved. Such pétition alleged, 
as the only référence to the présent plaintiff and his wife that they 
"hâve or claim some lien or interest in said premises, and plaintiff asks 
that they be compelled to set the same up or be forever eut off from 
asserting the same." It prayed for judgment against défendants 
Barnes and foreclosure of said mortgage and "sale of said premises 
free from ail daims of ail défendants." The decree recited that the 
défendants Cady, who had entered their appearance, were in default 
for answer, "and that the allégations of the pétition are thereby con- 
fessed by them to be true. And on considération thereof the court 
find, on the issues joined, for the plaintiff, and that there is due the 
plaintiff, from the défendant Charles W. Barnes and James A. Barnes" 
a certain sum, and that unless said sum were paid within a certain 
time "the défendants' equity of rédemption be foreclosed and said 
premises be sold" as upon exécution. No other référence to the mort- 
gage involved hère was made by any of the parties, to that suit. 

We think it apparent that the only issue there decided, or necessarily 
involved, between the first and second mortgagees was the priority of 
their respective mortgages, and that the only adjudication intended, 
and therefore effected, by the court as between said mortgagees was 
its decree that the first mortgage was a good and valid lien and that 
in default of the required payment thereof said land should be sold 
to satisfy such mortgage free from any claims of the junior mortgagee. 
We think that the following language, used in the case of Lincoln 
National Bank v. Virgin, 36 Neb. 735, 55 N. W. 218, 38 Am. St. Rep. 
747, is applicable hère : 

"There Is no doubt of the juriscUctlon of a court of equity upon proper 
pleadings in a foreclosure proceedlng,. to détermine the rlghts of ail parties 
thereto with respect to the subject of the controversy, whether plaintift's or 
défendants. But the power to conclude parties not clainiing adversely to the 
plaintiff, wliether subséquent mortgagees, or mortgagor and mortgagee, so as 
to prevent them from afterwards asserting their riglits as against each other, 
dépends upon whether such power has been invoked by one or more of the 
parties thus interested. In the judgment pleaded as a bar in this case, the 
only relief sought was the foreclosure of the Neir mortgage. In his pétition 
the plaintiff therein alleged, in effect, that his mortgage was the prior lien. 
That was a proposition which the Merchants' Bank could not controvert. It 
is true it mlght hâve answered (assumlng that it was still the owner of the 
mortgage) and by cross-bill secured an accounting and decree against the mort- 
gagors, and an order for payment from the proceeds of the mortgaged prop- 
erty after the satisfaction of the prior lien. ♦ * * The Merchants' Bank, 
by its default, must be held to hâve confessed the cause of action of the plain- 
tiff therein, and to that extent the decree is conclusive. But the question of 
the validity of the mortgage now under considération, as a second lien, was 
not presented by the pétition, and the bank, as a défendant in that action, 
was justified in assuming that Neir, the plaintiff, was merely seeking to assert 
his own lien." 

No case has been cited, and we hâve found none, holding that under 
the circumstances disclosed hère the rights of a junior mortgagee, as 
against the mortgagor, were divested by such a decree. The cases 
cited by appellant involved foreclosure sales or questions relating to 
priority of lien, and are not appHcable. Nor does the fact that the 
parties to this suit were joined as défendants in the previous suit, no 
issue having been f ramed between them, give to the decree therein the 
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effect of an adjudication o£ any of their rights as between themselves. 
As was said in Koelsch v. Mixer, 52 Ohio St. 207, 39 N. E. 417 : 

"Whllst the exact llmits of the doctrine of res judicata in its application 
to some cases, are not definitely settled, it Is aecepted as generally true, ttiat 
tlie judgment relied on for tliat effect in subséquent litlgation, must bave 
been pronouneed upon tlie same issues, between the same parties, or their 
privies, standing in an adversary character to one another. By this Is not 
meant that they should hâve stood upon the record as plaintiff and défend- 
ant, but that this should hâve been their real attitude upon the issues tried 
and determlned." 

Or, as the rule is expressed in Moehlenpah v. Mayhew, 138 Wis. 561, 
119N. W. 826: 

"In a subséquent lltigation between themselves, parties who were code- 
fendants In a former action are not concluded by the judgment in such former 
action, unless there was an Issue framed between such codefendants coverlng 
the point in question, or unless the plaintiff in the former action made a 
claim against each défendant whlch negatived in effect the right thereaf ter 
elaimed by the other against bis codefendant." 

As we hâve pointed out, no issue was framed between the code- 
fendants in question, and we think that the decree of foreclosure did 
not, and was not intended to, détermine any controyersy between them. 
If, however, it was intended by such decree to détermine as between 
the two défendants the validity or existence of the junior mortgage, 
the decree was, to that extent, beyond the jurisdiction of the court, and 
void. As was said by the Suprême Court in Graham v. Railroad Co., 
70 U. S. (3 Wall.) 704, 18 L. Ed. 247 : 

"It Is true that it is the constant practlce of courts of equity to decree be- 
tween codefendants upon proper proofs, and under pleadings between plain- 
tiffs and défendants, whlcb bring the respective claims and rights of such 
codefendants between themselves under judicial eognizance. In the case of 
Farqubarson v. Seton [5 Kussel, 45], cited by counsel, the pleadings showed 
that Farquharson, as a codefendant wlth Seton, In another suit, had, by 
answer, set up the same case against him that he afterward set up by bill. 
In the former suit the decree had been against Farqubarson, and he after- 
ward sought to rênew the litigatlon by an original proceedlng, and it was held 
properly that the former decree, thougb between codefendants, was a bar. 
So in the case of Chamley v. Lord Dunsany [2 Schoales & Lefroy, 718], the 
gênerai lltigation was for the settling and marshaling of incumbrances, and it 
was held that where a case was made out between défendants, by évidence 
arislng from pleadings and proofs between plaintiff s and défendants, a court 
of equity was entitlèd to make a decree between the défendants. In this case 
the decree was between défendants who asserted adverse Interests In the 
incumbered estate. But neitber of thèse cases assert the doctrine malntaln- 
ed hère for the appellants, that a court of equity may decree between défend- 
ants when neither pleadings nor proofs show any controversy or adverse in- 
terest between them. Nor hâve we been referred to any case which does as- 
sert that doctrine." 

The doctrine is, of course, well settled to the contrary. The rule is 
thus stated in 23 Cyc. 1318: 

"Since a judgment is not valid which is rendered wlthout jurisdiction of 
the question or issue decided, and since a void judgment créâtes no estoppel, It 
foUows that If the court assumes to pass judgment upon a point or question 
not submitted to Its décision by the parties in their pleadings, nor drawn Into 
controversy by the course of the évidence, the judgment to that extent is not 
conclusive in a subséquent proceedlng." 
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The rule is recognized in Ohio. In applying the doctrine in Com- 
mercial Bank v. Buckingham, 12 Ohio St. 402, the court said: 

"As the pleadings stood, \ve thlnk it clear, that the court, in assumlng to 
détermine the rights of the défendants, as against each other, was exercising 
a Jurisdletion which had not been luvoked, and its adjudication was, so far, 
coram non judice." 

Appellants urge that, since the instant case was decided by the 
District Court, the Suprême Court of Ohio has affirmed the decree of 
the court of common pleas in the first foreclosure case mentioned, 
and that the issue involved in this branch of the case before us was 
thereby finally decided in appellant's favor, and we are asked to per- 
mit the fihng in this court of a supplemental answer setting up such 
adjudication. But the record presented fails to make it clear that ei- 
ther the court of common pleas by its action subséquent to the orig- 
inal decree of foreclosure, or the Suprême Court of Ohio through its 
action invoked, has decided any question involving the existence or 
validity of the mortgage of appellee or any question involved in this 
suit. The application for leave to file supplemental answer should 
be denied for this reason if for no other. 

For the reasons stated we think that the decree in the first foreclo- 
sure suit did not divest the appellee in the présent case of his rights 
as mortgagee as between himself and the mortgagor, or preclude him 
from maintaining this suit. 

[4] 2. We cannot, however, agrée with the conclusion of the trial 
court that défendant is not entitled to be subrogated to the rights of 
the holder of the mortgage paid by him under the circumstances dis- 
closed. It is manifest that in making such payment défendant intended 
to acquire, and supposed that he was acquiring, the interest in the 
premises held by the holder of such mortgage. He had not assumed 
the mortgage and was under no obligation, to either the mortgagor or 
mortgagee, to pay it. Nor was it his purpose to make a voluntary pay- 
ment on behalf of such mortgagor. On the contrary, his sole object 
was the purchase of the land covered by this mortgage, which he sup- 
posed to be the only incumbrance thereon; and as one step in such 
purchase he sought, by paying the mortgagee to obtain the title of the 
holder thereof. In equity, therefore, he must be considered as the 
équitable assignée of such holder, and subrogated to the rights of the 
latter, as fuUy as if he had taken an actual assignment. Rachal v. 
Smith, 101 Fed. 159, 42 C. C. A. 297; Citizens' National Bank v. 
Wert (C. C.) 26 Fed. 294; Edwards v. Davenport (C. C.) 20 Fed. 756; 
Straman v. Rechtine. 58 Ohio St. 443, 51 N. E. 44; Amick v. Wood- 
worth, 58 Ohio St. 86, 50 N. E. 437; Young v. Morgan, 89 111. 199; 
Smith v. Dinsmoor, 1 19 111. 656, 4 N. E. 648 ; Wilkins, Neely & Jones 
v. Gibson, 113 Ca. 31, 38 S. E. 374, 84 Am. St. Rep; 204. 

"Subrogation is nothing more than an équitable assignment. When equity 
and good conscience requlres the assignment to' be made, subrogation, if 
necessary, will be allowed." National Surety Co. v. State Savings Bank, 156 
Fed. 21, 84 C. C. A. 187, 14 L. R. A. (îi. S.) 155, 13 Ann. Cas. 421. 

"Under sonie circumstances the payment of a mortgage does not satlsfy it 
or destroy its lien, because e<mity regards the pêrson making the payment as 
the owuer thereof for certain deflnite purposes and keeps It alive and pre- 
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serves its lien for his benefit and security. According to the well established 
principles upon whlch the doctrine of équitable assignment by subrogation 
rests, if ttie i)erson paying stands in such a relation to the premises that his 
interest, whether légal or équitable, can not othervvisè be adequately pro- 
tected, the transaction will be treated in equity as an assignment. Sheldon on 
Subrogation, §§ 1, 3, 14, 16; 3 Pomeroy's Equity Jur. § 1211; Jones on 
Mortgages, § S74." Arnold v. Green, 116 X. Y. 566, 23 N. B. 1. 

"Where money due upon a mortgage is paid, it may operate to cancel the 
mortgage or in the nature of an assignment of it, placing the person wlio pays 
the money, in the shoes of the mortgagee, as may best subserve the purposes 
of justice, and the just and true interest of the parties. The purpose, how- 
ever, must be innocent, and injurions to no one." Bullard v. Leach, 27 Vt. 
491. 

Nor is this right of défendant to be subrogated to the position of 
the owner of the mortgage so paid affected by the fact that such mort- 
gage was discharged of record. 

"In applying the doctrine of subrogation, no attention should t>e paid to 
technicalities which are not of an insuperable character, but the broad equl- 
ties should always be sought out so far as possible." Merchants' & Mlners' 
Transp. Co. v. Robinson-Baxter-Dissosway Towlng & Transp. Ce, 191 Fed. 769, 
113 C. O. A. 427. 

As was pointed out by Judge Taft in a similar case (Cameron v. 
Holenshade, 1 Cin. Super. Ct. R. [Ohio] 83) : 

"If the [purchasers], when they paid off thèse mortgages, had taken an 
assignment of them, instead of canceling them, they could hâve stood upon 
them as a plank with which to escape from the wreck. We think that, in the 
eyes of equity, their relation to junior incumbrances is not affected by the 
ceremony of canceling the mortgages. By paying them, under the circumstan- 
ces of this case, they became substituted to the position of the mortgagees, so 
far as such a substitution was neeessary to protect them from the injustice 
of having a junior incumbrancer force them to pay for their property more 
than once." 

The principles appHcable hère were involved and well stated in 
the case of Matzen v. Shaeffer, 65 Cal. 81, 3 Pac. 92. In that case 
it appeared that it had been arranged between the mortgagee, mort- 
gagor, and appellant that she, appellant, should pay the sum of $3,500 
for the satisfaction of the mortgage and a conveyance to her of the 
mortgaged premises by the mortgagor. This entire sum was handed 
to the mortgagee, who retained the amount due on the mortgage, and 
gave the residue to the mortgagor, whereupon the mortgagor executed 
a conveyance of the premises to appellant, and the mortgagee entered 
satisfaction of'the judgment which had been previously obtained in an 
action to foreclose the mortgage. Previous to this the premises had 
been sold to the respondent under an exécution issued upon a judg- 
ment recovered against appellant's grantor after the exécution of the 
mortgage. But the time for redeeming the premises from said exé- 
cution sale had not expired at the time of appellant's purchase. Re- 
spondent received a deed from the sherifï who sold the premises to 
him under said exécution, and the question presented in the case was 
whether appellant, by paying and discharging the mortgage, subjected 
the land to the exécution as a prior lien. Among other things, the 
court said : 

"This présents a case in which the interest of the appellant required that 
the lien of the mortgage which she paid off should be kept alive. Her interest 
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ean only be fully protected by regnrding the transaction In which she pald off 
the mortgage as an assignment of It to her, and the lien has been kept allve 
for hef securlty and benefit. 'In gênerai, wlien any person havlng a subsé- 
quent interest in the premises, and who is therefore entltled to redeem, for 
the purpose of proteetlng sueh interest, and who is not the principal debtor 
primarily and absolutely liable for the mortgage debt, pays ofC the mort- 
gage, he thereby beeomes an équitable assignée thereof, and may keep alive 
and enforce the lien so far as may be necessary in equlty for his own beneflt ; 
he is subrogated to the rlghts of the mortgagee to the extent necessary for 
his own équitable protection.' 3 Pomeroy's Eq. Juris. § 1212. And this équit- 
able resuit follows, 'even though a reeeipt was glven speaking of the mort- 
gage debt as belng fully pald, and sometimes even though the mortgage 
itself was actually discharged and satisfied of record.' 3 Pomeroy's Eq. Juris. 
§ 1211. If the respondent had purchased the premises while the satisfaction 
of the judgment of foreclosure remalned of record, he doubtless would be 
protected. But the flnding shows that he purchased the premises and recel ved 
a certlflcate thereof, before any action to foreclose the mortgage had been 
commenced, and that he was made a party défendant, and served with sum- 
mons in said action. And if it be held that the appellant became the équitable 
assignée of the mortgage, and as such \yas entltled to hâve the lien ereated 
by it kept alive for her protection, notwlthstandlng the satisfaction and dis- 
charge of it of record, the respondent wlll be in no worse position than he 
would if the Judgment of foreclosure had been actually assigned to appel- 
lant when she paid it oflC. The fact of the entry of the satisfaction of the 
judgment could not hâve influenced him when he purchased the premises, 
i;ecause the action in which said judgment was entered had not then been 
commenced. He purchased the premises subjeet to the mortgage, and the 
rlghts which' he thereby acqulred could not be affected by an assignment of 
tlie mortgage, either in fact or by opération of law. We thlnk this is one 
of the cases in which the satisfaction ot a mortgage of record does not of 
itself prevent a court of equlty from holding that the payment of it operated 
as an assignment of it to the persOn making the payment. There is nothing to 
Indlcate that appellant when she pald ofC the mortgage intended to purchase 
it, or to hâve it kept alive for her beneflt. It does not appear that anythlng 
was said on that subjeet when she paid It oiï, and the mortgagee without her 
request satisfied It of record. But the payment was made for her beneflt, or for 
that of respondent. If the payment under the circumstances operated as an 
équitable assignment of the mortgage tô her, she gets the beneflt of it. 
Otherwise the respondent. Now it is qulte clear that she Intended the pay- 
ment of the mortgage should inure to her own, and not to his beneflt. She 
had in view her own, and not his interest. And it is only by regarding the 
transaction as an assignment of the mortgage to her that her Interest can 
be protected and malntained, and a court of equlty wlll présume that it was 
Intended she should reap the benetit of her Investment. Equlty regards that 
as done which ought to be doue, and looks to the Intent rather than to 
>die form. ïhere is no équitable ground on whlcli the respondent could 
object to the mortgage lien being kept allve for the protection of appellant's 
Interest, and the mortgage havlng been satisfied of record when it should hâve 
been assigned to the appellant, it was not error to vacate the satisfaction." 

We are satisfied that, under the principles and authorities referred 
to, appellant, in paying the first mortgage, became the équitable as- 
signée thereof. Did the subséquent conveyance to appellant of the 
interest of the mortgagor resuit in the extinguishment of the first mort- 
gage by merger, and so promote the junior mortgage to seniority? We 
think not. As was said in Case v. Fant, 53 Fed. 41, 3 C. C. A. 418: 

"The gênerai rule is that a mortgage wlll not be merged or extingulshed by 
a subséquent conveyance from the mortgagor to the mortgagee Of the mort- 
gaged premises unless such appears to hâve been the Intentloa of the 
parties, and justice requires it." 
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In the language of the court in Duffy v. McGuiness, 13 R. I. 595 : 

"It is well settled that, In equlty, where a mortgage passes by asslgnment 
to a purchaser of the equity of rédemption, the two estâtes wlll not merge, 
if it is for the interest of the purchaser to keep them distinct, for protec-tion 
against an intervening incumbrance, unless it be very clear that merger was 
intended." 

The rule is thus stated in 27 Cyc. 1381 : 

"There will be no merger of estâtes where such a resuit would be productive 
of injustice to the mortgagee, or injurious to hls interests, by depriving him 
of his rights which he could claim and exercise by keeping the two estâtes dis- 
tinct; for, the resuit depending on hls Intention in the matter, if there is 
no proof of what such Intention was, the law wlll présume that he intended 
what would best accord wlth hls interests, and therefore will prevent a merg- 
er, in accordance wlth such presumed intention." 

We think that the following language, used in the similar case of 
Bell V. Tenny, 29 Ohio St. 240, is applicable : 

"The case, therefore, involves the question, whether a conveyance by the 
mortfîagor of the mortgaged prémices to the assignée of a senior mortgage, in 
considération of the sum due on the mortgage, and a further sum pald, has 
the effect to extingulsh the nioi-tgage debt and the lien of the mortgage, as 
between such assignée and a junior encumbrancer. A merger is sald to 
arise where a greater estate and a less coïncide and meet in one and the 
same person. In one and the same right, wlthout any Intermedlate estate. 
Whatever may be the rule at law, * * * as between the mortgagor and 
mortgagee, or as between the mortgagee and an innocent purchaser, it is 
well settled in equlty that the conveyance of the mortgaged premlses, by the 
mortgagor to the mortgagee, does not necessarlly merge the mortgage nor 
extingulsh the mortgage debt. The question generally dépends upon the In- 
tention of the person In whom the two estâtes unité. If it is entirely indilTer- 
ent to hlm whether the charge or encumbrance should be kept alive, a merger 
follows, as no bénéficiai purpose Is to be subserved by keeping the two es- 
tâtes apart and subslstlng. James v. Johnson, 6 John. Ch. (N. Y.) 424. He 
may, however, elect to merge or slnk the charge in the conveyance, or he may 
elect to keep and continue it separate and distinct from the estate upon which 
it rests. Where the Inteut to merge or not to merge, is, wlth knowledge of 
the facts, expressly or unequivocally flxed and declared, the question is settled 
by such détermination. But where there is no expressed Intent, or the 
party Is Incapable of expressing any, the court looks Into the circumstances, 
and implies an intent upon the part of the owner of the two interests to keep 
the charge, or incumbrance, subslstlng, where its subslstence is bénéficiai to 
hlm, and where there are no équitable circumstances which ought to require 
its extingulshment." 

In the light of the foregoing authorities and of the principles of 
equity and good conscience by which we are hère governed, we are of 
the opinion that the appellee is entitled to be subrogated, as against 
the appellants, to the rights of the holder of the mortgage paid, which 
must be considered as kept alive for their benefit so far as may be 
necessary to protect their interests. We think that appellant is entitled, 
in equity, to no less, and that appellees cannot, in equity, complain. In 
the words of the court in the case of Shafïer v. McCloskey, 101 Cal. 
576, 36Pac. 196: 

"It will be notleed that the judgment in thls case does not weaken, any 
position which appellants were induced to take by any conduct of the re- 
spondent. It does not take away from them any money which they were 
induced to invest by any act or lâches of respondent; nor does it lessen the 
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value of any security which he in any way induced them to take. Tïiey did 
not acqulre any lieu after tlie mortgage had beeu marked satisfled, and were 
not led by a clear record to invest money in the land. Tliey took the deed of 
trust while the mortgage was lu full légal existence, recorded and unsatlsfled, 
and with perfect understanding tliat it was a valld prier lien, and tliey are 
merely seeking to take an advantage ofïered by an inadvertence or uilstake of 
respondent. This is what equity will not allow." 

We do not deem it necessary to discuss the objections made by ap- 
pellants in the court below, but not argued in the briefs in this court, 
further than to say that we bave carefuUy considered them, but agrée 
with the conclusions of the District Court in its opinion overruUng 
them, as reported in 208 Fed. 359, which conchisions and opinion we 
adopt as our own in this connection. 

The decree of the court below will be set aside, with costs to appel- 
lants, and the case remanded for further proceedings not inconsistent 
with this opinion. 



HOSS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 12, 1916.) 

No. 4087. 

1. Banks and Banking i&=>61 — Officebs — OprENSEs — "Bill of Exchange" 

■ — Cashieb's Check. 

A casliier's cheek, drawn by the cashier of a bank, payable to the order 
of a named person, is a bill of exchange, within Rev. St. § 5209, Conip. St. 
1913, § 9772), providing that every président, director, cashier, or agent of 
any banking association, who, without authority froni the direetors, dra^^'s 
any order or bill of exchange with intent to injure or defraud the as- 
sociation and every person who with like intent alds or abets, shall be 
guilty of crime ; a "blU of exchange" being a written order or request 
by one person to another for the payment of a specifled suni of money to 
the order of a thlrd person absolutely and at ail e^'euts. 

[Ed. Note. — ^For other cases, see Banks and Banking, Cent. Dig. § 121 ; 
Dec. Dig. <S=>61. 

For otlier dellnitions, see Words and Phrases, First and Second Séries, 
Bill of Exchange.] 

2. Banks and Banking <S=3C2—Officers— Offenses — Fbaud — Bills of Ex- 

ciiANGE — Evidence. 

Evidence held to warrant a flndlng that a cashier drew cashier's checks 
with intent to defraud a banking association, contrary to Ke^'. St. § 5209, 
and that plaintilï In error alded and abetted hlm with llke intent. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 122- 
124 ; Dec. Dig. ©=5(i2.:i 

3. Cbiminal Law <@=»110 — Offenses — Aocessoeies — Jueisdiction of Coubt — 

"Pbincipal" — "Félon Y," 

The l'enal Code which went into eftect .Tannary 1, 1910 (Act Mareh 4, 
1909, c. 321, 35 Stat. 1152) provides In section 332 (Comp. St. 1913, § 10506) 
that whoever dlreetly comnilts any act constituting an offense detined in 
any law of the United States, or alds, abets, or procures its commission, 
is a "principal," while section 335 (section 10509) déclares that ail offens- 
es which may he punished by death or imprisoument for a tenu exeeeding 
one year shall be deemed félonies. Rev. St. § 5209, provides that every 
cashier, ottJcer, or agent of any banking association, who without author- 
ity shall draw any order or bill of exchange with intent to injure or de- 

(g:=>For other cases se« same toplc & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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'rniid tlie ns=oo1ntion and every person wUo shall nid or abet him with Uke 
Intent. shall be guilty of a mlsdemeanor, and shall be Imprisoned not less 
thaii five years nor more than ten years. Held that, after the enactment 
of the Pénal Code, the offense must be deemed a "felony," and therefore, 
under the nile that where a statute provides that an accessory may be 
proseciited and oonvioted as for a substantlve felony, one who alded and 
alietted in the offense, thousrh he was at the tiiiie without the district 
In whjoh the offense was actually committed, may be eonvirted In the dis- 
trict where the offense was committed, if such court had jurisdiction 
ovei- the principal. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. S 228; Dec. 
Dig. «=110. 

For other définitions, see Words and Phrases, First and Second Séries, 
Felony ; Trincipal.] 

4. CniMr.'jAi. Law <@=598 — Offenses— Accessobies. 

Where a statute provides that an accessory may be prosecnted and con- 
Tir-ted as for a suhstantive felony tlie crime Is oognizable in any court 
having jurisdiction over the principal. 

IlOd. Note.— For other cases, see Criminal Law, Cent Dig. §§ 192-19.5; 
Dec. Dig. <g=>98.] 

5. Crimiptal Law ê=5829(1) — Trial — Instructions. 

It Is improper to single out individual facts, and call the Jnry's spécial 
attention to thcm, where the whole matter can be satisfaetorily given lu 
the gênerai charge: therefore. in a prosecution of a bank cashier for draw- 
ing and issuing bills of exohange witii the intent to defi-aud a hanlting 
association, and of other défendants for aidlng and abetting therein. con- 
trary to Kev. St. § 5209, spécial instructions relating to kiting of checks, 
whioh singled out Isolated matters presented by the gênerai charge were 
proiXTly refused. 

[Ed. Note.— For other ct^ses, see Criminal t.aw. Cent. Dig. § 2011; Dec. 
Dig. ®=>S29(1).] 

6. CRUlrNAL IvAW iS=3S2!l(l) — Triai^-Instkuctions— Refusal. 

Tiie refusai of spécial in.structions. though correct in law, which were 
covered by the gênerai charge, is proper. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 2011 ; Dm;. 
Dig. <£=N29(1).J 

T. CniMiKAL Law <®=5371(1)— Evidence — Similau Tkansactioxs. 

in such prosecution, évidence of other drafts and transactions betwoen 
the parties to the schenie, issued and occurring about the same time, is 
admissible; ail tlie occurrences being related. 

[ICd. Note. — For other cases, see Criminal Law, Cent. Dig. i§ 830, 831; 
Dec. Dig, <S=>371(1).] 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

C. M. Hoss and another were convicted of aiding and abetting a 
banl< cashier iti issuing a bill of exchange with intent to def raud a 
bank, and sued out a writ of error, whicii was dismissed, except as to 
the named défendant. Aiifirmed. 

Benjamin F. Burwell, of Oklahoma City, Okl. (A. P. Crockett and 
Charles Edward Johnson, both of Oklahoma City, Okl., on the brief), 
for plaintiflf in error. 

Isaac D. Taylor, Asst. U. S. Atty., of Guthrie, Okl. (John A. Fain, 
U. S. Atty., of Lawton, Okl., on the brief), for the United States. ,: 

®=»IfOr otUer càseasee same topic & KEY-NUMBER in ail KeyrNumbered Digest» & Index** 
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Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

ADAMS, Circuit Judge. This was an indictment against Julius F. 
Rochau, Raymond H. Hoss, and C. M. Hoss, for violating provisions 
of section 5209 of the Revised Statutes of the United States. There 
were five counts in the indictment, each charging Rochau, as cashier 
of the First National Bank of Fairfax, Okl., with drawing a certain 
specified bill of exchange, without the authority of the board of di- 
rectors, and with the intent to defraud the bank, and Raymond H. 
Hoss and C. M. Hoss with aiding and abetting him, with like intent, 
in so doing. 

Rochau fled, and has never been arrested or tried. Raymond H. 
Hoss and C. M. Hoss were duly apprehended, arraigned, entered pleas 
of not guilty, tried, convicted on each and ail of the counts of the 
indictment, and sentenced — Raymond for a period of seven years, and 
C. M. Hoss for a period of five years in the United States penitentiary 
at Eeavenworth, Kan. Both sued out a writ of error from this court, 
and the cause was docketed hère. The writ of error as to Raymond 
H. Hoss was dismissed by him, and he then entered upon his term of 
imprisonment ; but C. M. Hoss prosecutes the writ of error. He 
niakes the following assignments of errors : 

(1) The court erred in refusing to instruct the jury to find a verdict 
in his favor. 

(2) The court erred in refusing to give two certain requested in- 
structions to the jury. 

(3) The court erred in admitting certain documents and papers in 
évidence over his objection. 

There are some facts which are uncontradicted and certain, and 
thèse we state at the outset. The First National Bank of Fairfax, 
Okl., was organized as a national banking association in 1905, with 
a capital stock of $25,000. Later, in 1909, this was increased to $50,- 
000. Julius F. Rochau was originally made assistant cashier and di- 
rector. Raymond H. Hoss was made cashier and director. Later, in 
1908, Raymond H. Hoss resigned as cashier, and was then made vice 
président, and Rochau was then made cashier. Later Raymond H. 
Hoss resigned as vice président and director; Rochau still retaining 
his position as cashier. Raymond Hoss, although no officer, was after- 
wards a fréquent visitor at the bank, and had f ree access to the 
books of the bank, frequently inspecting his own account and the ac- 
count of the firm' of Wismeyer, Moody & Hoss, of which he was a 
member. Rochau and Raymond Hoss resided in Fairfax, Osage coun- 
ty, Okl., which is in the Western judicial district of that state. C. 
M. Hoss was an uncle of Raymond Hoss, and resided in Tulsa county, 
near to the city of Tulsa, which is in the Eastern District of Okla- 
honia. 

The bills of exchange counted on in the indictment were cashier's 
checks, in the usual form, drawn by Rochau, as cashier, and payable 
to the order of C. M. Hoss, and by him indorsed. The first count 
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of the îndictment charged the drawing of a bill of exchange on June 
7, 1910, for the sum of $7,500, in the following words and figures : 

"June 7, 1910. 
"First National Bank of Fairfax: 

"Pay to the order of C. M. Hoss $7,500.00, seven thousand flve hundred and 
no/100 dollars 

"Cashier's Check. [Slgned] J. F. Kochau, Cashler." 

The second count was hased on a cashier's check, like that in the 
first count, except that it was dated June 17, 1910, and was for $12,- 
000. The third count was based on a cashier's check, like the others, 
except that it was dated June 20, 1910, and was for $7,800. The 
fourth count was based on a cashier's check, like the others, except 
that it was dated June 11, 1910, and was for $14,500. The fifth count 
was based on a cashier's check, like the others, except that it was dated 
June 20, 1910, and was for $7,725. 

At the time thèse checks were drawn, in June, 1910, Raymond Hoss 
was hard pressed for money and in much financial distress, and on 
June 8, 1910, he commenced drawing personal drafts upon his uncle, 
C. M. Hoss, to be coUected through the Union Trust Company, at 
Tulsa, 0kl., at which company C. M. Hoss carried a personal bank- 
ing account. The first draft was for $7,186.25. At that time he (C. 
M. Hoss) had a balance to his crédit in the Union Trust Company of 
only $28.58. On June 10, 1910, this draft was paid by the Trust 
Company and the amount thereof charged to the account of C. M. 
Hoss. On the same day, June 10, 1910, the account of C. M. Hoss in 
the Trust Company was credited with $7,500, the amount of the cash- 
ier's check involved in the first count of the indictment. On June 11, 
1910, R. H. Hoss drew a personal draft on C. M. Hoss for $13,900. 
On June 16, 1910, this draft was paid by the Trust Company and 
charged to the personal account of C. M. Hoss. On June 14, 1910, 
his account was credited with $14,500, the amount of the cashier's 
check described in the fourth count of the indictment. On June 18, 
1910, R. H. Hoss drew a personal draft on C. M. Hoss for $12,000, 
and on June 23, 1910, this was paid by the Trust Company and charged 
to the account of C. M. Hoss. On Jime 22, 1910, his (C. M. Hoss) 
account was credited with the sum of $12,000, the amount of the cash- 
ier's check of date June 17, 1910, described in the second count of 
the indictment. Prior to June 27, 1910, R. H. Hoss drew a personal 
draft on C. M. Hoss for $15,000. On June 27, 1910, this amount 
was paid by the Trust Company and charged to the personal account 
of C. M. Hoss. On June 24, 1910, the account of C. M. Hoss was 
credited with two items, one $7,800, and the other $7,725 ; thèse sums 
corresponding to the amounts of the two cashier's checks involved in 
the third and fifth counts of the indictment. 

From the foregoing it appears that there was a striking coïncidence 
between the amounts of the several cashier's checks counted on in 
the indictment and the personal drafts of Raymond Hoss upon his un- 
cle, C. M. Hoss, and also a substantial coïncidence between the dates 
the cashier's checks were credited to C. M. Hoss in his account with 
the Union Trust Company and the dates the personal drafts on C. 
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M. Hoss were presented for payaient at the same Trust Company. 
It further appears that C. M. Hoss personally indorsed four oî the 
cashier's checks at or before the time they were credited to his ac- 
count in the Trust Company, and that the other one was indorsed by 
the cashier of the Trust Company for deposit to the crédit of C. M. 
Hoss. It further. appears that the cashier's checks were drawn by 
Rochau, the cashier, surreptitiously, and were not entered of record 
in the books of the bank in their propér place where cashier's checks 
were kept. The checks were drawn by Rochau, the cashier, without 
the authority of the board of directors of the bank, or without any 
other lawful authority. They were finally paid by Raymond H. Hoss 
when they were presented by the Union Trust Company for payment 
at the First National Bank. 

So much for what is practically uncontradicted testimony. In ad- 
dition to this there was évidence of other transactions involving the 
use of Personal drafts and cashier's checks at about the same time 
by the same parties, and much extraneous évidence tending to show 
directly and inferentially the intent with which the cashier's checks 
were drawn; the government claiming that it ail tended to show an 
intent to defraud the bank upon which they were drawn, and the de- 
fendant claiming that it failed to disclose that intent, but did disclose 
an intent to tide the bank over an embarrassing condition, and more 
particularly to maintain its légal reserve, which was claimed to hâve 
been in danger of impairment. 

>■ On this testimony the case was submitted to the jury in a charge 
fairly presenting the issues involved and the law applicable to thern, 
and particularly the issue of intent. The court, in repeated ways, 
advised the jury that they could not convict the défendants Raymond 
and C. M. Hoss, or either of them, as aiders or abettors, unless they 
should find that Rochau, the cashier, drew the cashier's checks with 
intent thereby to defraud the bank, and also find that the défendants 
Raymond and C. M. Hoss aided and abetted him in so doing, with the 
same intent. That issue was very clearly impressed upon the jury as 
the one important and controlhng issue of fact in the case. The resuit ' 
was the jury found a verdict of guilty on each and every count of 
the indictment, and judgment was rendered thereon, as hereinbefore 
stated. 

[1] The first assignment of error challenges the action of the trial 
court in refusing the request of the défendant C. M. Hoss for an in- 
structed verdict of not guilty in his favor. Counsel now assign three 
reasons why that instruction should hâve been given: First, because 
the cashier's checks counted on in the several counts of the indict- 
ment were not bills of exchange within the meaning of section 5209 
of the Revised Statutes (Comp. St. 1913, § 9772); second, because 
there was no sUbstantial évidence tending to show that either Rochau, 
the cashier, or Raymond or C. M. Hoss, had the intent to defraud the 
bank in what they did; and, third, because there was no proof that C. 
M. Hoss Gommitted the offense charged against him in the Western 
di.strict of Oklahoma, as charged in the indictment. 

Were the cashier's checks bills of exchange within the meaning of 
section 5209 ? That section reads as f oUows : 
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"Every président, director, cashier, * • * or agent of any association, 
* * * who, without authority from tlie dlreetors, * * * draws any 
order or MU of exchange, * * * -with intent, In either case, to injure or 
defraud the association, * • * and every person who wlth like Intent 
aids or abets any officer, clerk, or agent In any violation of this section, shall 
be deemed guilty of a misdemeanor, and shall be imprisoned not less than 
five years nor more than ten." 

A bill of exchange, according to generally accepted définitions, is 
a written order or request by one person to another for the payment 
of a specified surtï of money to the order of a third person absolutely 
and at ail events. The cashier's checks involved in this case, already 
copied, manifestly respond to every élément of this définition. An 
order is dravvn by the cashier of a bank, who, according to the gên- 
erai usage, custom, and course of banking business, is authorized to 
act in such matters as the agent of the bank, requiring it to pay abso- 
lutely and at ail events a specified sum of money to the order of a 
third person. The Suprême Court of the United States, in Rogers v. 
Durant, 140 U. S. 298, 11 Sup. Ct. 754, 35 h. Ed. 481, in considering 
whether an order or a check was barred by the statutes of limitations 
of the State of Illinois, which reads as foUows : 

"Ail actions founded upon accounts, bills of exchange, orders or upon prom- 
ises not in writlng, express or implied, * * * shall be commenced within 
flve years next after the cause of action accrued, and not thereafter" 

— held that a check was contemplated in the words "bills of exchange," 
and therefore must be sued on, if at ail, within the period of five 
years after the cause of action accrued, as contemplated by section 2 
of the act, rather than within the period of ten years, which limited 
the bringing of actions upon promissory notes, simple contracts, or 
"other indebtedness in writing," as contemplated by section 1 of that 
act. 

In the case of First National Bank v. Whitman, 94 U. S. 343, 345, 
24 L,. Ed. 229, the Suprême Court says: 

"It is not to be doubted, however, that it is within the power of the bank 
to render itself liable to the holder and payée of the check. This it may 
do by a formai acceptance written upon the check, in which case it stands to 
the holder in the position of a drawer and accepter of a bill of exchange" — 
citing Merchants' Bank v. State Bank, 10 Wall. 604, 19 L. Ed. 1008, and Espy 
V. Bank of Cinc-lnnati, 18 Wall. 604, 21 L. Ed. 947. 

The reasoning of thèse cases would, in our opinion, fairly cover a 
cashier's check, whereby the bank, through its agent, becomes the 
drawer, and the bank itself, by the action of its duly authorized agent 
in issuing the check, has become the accepter. Drinkall v. Movius 
State Bank, 11 N. D. 10, 88 N. W. 724, 57 L. R. A. 341, 95 Am. St. 
Rep. 693. 

The industry of counsel for plaintiflf in error has drawn our atten- 
tion to some cases sustaining a différent view. Most, if not ail, of 
those cases are concerned with private checks drawn by depositors 
on banks in which they keep a personal account. In such cases the 
check is not payable absolutely and at ail events. The drawer may, 
at any time before the check has been actually presented to the bank 
for payment, countermand it, and in other particulars personal checks 
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differ f rom cashier's checks ; accordingly principles which govern such 
a check are not necessarily applicable to a cashier's check. In our 
opinion the cashier's checks involved in this case are fairly compre- 
hended within the words "bills of exchange," as employed in section 
5209, Revised Statutes. 

[2] Was there substantial évidence tending to show that Rochau 
drew the cashier's checks with intent to def raud the bank, and that C. 
M. Hoss aided and abetted him in so doing with Hke intent? We 
hâve already referred to important uncontradicted testimony in the 
case, and stated in a gênerai way what the testimony on both sides 
tended to prove. In our opinion the évidence so referred to in itself, 
and especially when taken in connection with ail the facts and circum- 
stances of the case, tends strongly to show that Rochau, Raymond 
Hoss, and C. M. Hoss deliberately devised a scheme to make use, tem- 
porarily at least, of the funds of the First National Bank for their 
private purposes. 

The drawing of personal drafts by Raymond Hoss upon his uncle 
for amounts far beyond any reasonable expectation of their being 
honored, and contemporaneously therewith having Rochau, the cashier 
of the bank, supply the funds with which they could be honored by 
drawing the cashier's checks in question, payable to the order of C. 
M. Hoss, and arranging for their collection by and through the Union 
Trust Company, turned out to be an effective device for obtaining 
money by Raymond Hoss, and incidentally, as the proof tends to show, 
for leaving a little surplus arising from the negotiation of the cashier's 
checks from time to time with the défendant C. M. Hoss. The device 
was obviously not intended for great permanency, as the sequel show- 
ed; but it served the purpose of raising money for the immédiate 
exigency at least. But the use of the bank's money while the "kiting" 
purposes were being conducted, even if in the end the bank lost no 
money (as claimed by counsel for appellee), amounted to an unlawful 
conversion to their own use of money of the bank, and would establish, 
if permitted to be resorted to, a very dangerous practice which might 
in time ruin any bank. 

The proof, in our opinion, justified the jury in finding the issue 
clearly submitted to them by the court, namely, whether the cashier's 
checks were drawn by Rochau with the intent to defraud the bank, 
and whether the défendant Hoss aided and abetted him in so doing, 
with like intent, against the défendant. At least it is an unwarrantable 
tax upon our credulity to hold that there was no substantial évidence 
to warrant a jury in finding the issue of intent against the défendant. 

[3, 4] Was the venue wrong? Rochau, the cashier, lived in Fairfax, 
within the Western district of Oklahoma, and there drew the cashier's 
checks in question, to provide a fund with which to take up the Per- 
sonal drafts drawn by Raymond Hoss upon his uncle, C. M. Hoss, 
who resided in or near the city of Tulsa, in the Eastern district of 
Oklahoma. It is contended by counsel for Hoss that thé évidence dis- 
closes no act done by him at Fairfax, or at any place in the Western 
district of Oklahoma, in aid of Rochau, and that as a resuit Hoss 
could not hâve been lawfuUy tried în the Western district as an 
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aider or abettor. It is doubtful if the assumed premises are correct, 
for it is hardly conceivable that the elaborate device resorted to for 
the accomplishment of their purpose, involving, as it did, the active 
co-operation of C. M. Hoss, could hâve been concocted without the 
co-operation in its inception of the person who was to play the im- 
portant part which C. M. Hoss played, and the reasonable inferences 
from the facts proven may hâve w^arranted the jury in finding that 
he did co-operate with them at Fairfax where this scheme had its 
origin. Without admitting the fact so to be, that C. M. Hoss did not 
actually perform any act in the Western district as an aider or abettor 
of Rochau in his unlawful act, howr does the case stand? Rochau, 
the principal, without doubt, did an unlawful act in the Western dis- 
trict, and according to the verdict of the jury C. M. Hoss aided and 
abetted him, at least in Tulsa in the Eastern district, in so doing. 

While section 5209 denominates the offenses therein denounced as 
misdemeanors, subséquent statutes hâve tnade a différent provision con- 
cerning the character of the offenses. Section 335 of the fédéral Pénal 
Code, which went into effect on January 1, 1910, provides as follows: 

"Ail offenses which may be punished by death, or imprisonment for a term 
exceedlng one year, shall be deemed félonies. Ail other offenses shall be 
deemed misdemeanors." 

Accordingly the punishment imposed for violating section 5209, 
being for at least five years in the penitentiary, constitutes those of- 
fenses félonies. The indictment in this case was found by the grand 
jury on September 9, 1911, and the offenses charged in the indictment 
were committed some time in June, 1910. It results, therefore, that 
the rights of the parties were fixed by the law as it stood after the 
passage of the fédéral Pénal Code on January 1, 1910. Section 332 
of the Pénal Code provides as follows : 

"Whoever directly commits any act constltuting an offense deflned in any 
law of the United States, or aids, abets, counsels, commands, induces, or 
procures its commission, is a principal." 

C. M. Hoss, therefore, although an aider and abettor in the crime 
charged against Rochau, was a principal in the same crime, and was 
liable himself as for a substantive offense, and is punishable in the 
same manner as the principal actor is for a felony. It is well settled, 
we think, that where a statu te pro vides that an accessory may be pros- 
ccuted and convicted as for a substantive felony the crime is cognizable 
in any court having jurisdiction of the principal. Scully v. State, 39 
Ala. 240; People v. Wiley, 20 N. Y. Supp. 445 ; ^ State v. Ayers", 67 
Tenn. (8 Baxt.) 96; Carhsle v. State, 31 Tex. Cr. R. 537, 21 S. W. 
358; State v. Ellison, 49 W. Va. 70, 38 S. E. 574. See also Keliher 
V. United States, 114 C. C. A. 128, 193 Fed. 8. 

[5, 6] It is next contended that the court erred in refusing to give 
two certain instructions to the jury, as requested by defendant's coun- 
sel. Thèse were to the gênerai effect that the drawing and circulating 
of "kite" drafts or checks did not constitute a violation of any fédéral 

1 Reported in f ull in the New York Supplément ; reported as a mémorandum 
décision without opinion in 65 Hun, 624. 
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law, and that if the jury should believe that such drafts or checks 
were issued and put in circulation for the use and benefit of the de- 
fendants, or either of them, yet if the jury should believe that R. 
H. Hoss had reasonable ground to believe that he would be able to pa)' 
or take care of the same when they should be presented for payment 
at the Fairfax Bank, then and in that event such act would constitute 
no crime, and, further, that if such drafts or checks were paid or 
caused to be paid by Raymond Hoss when they were finally presented 
for payment that the jury might take that fact into considération in 
determining the intent with which the drafts or checks were issued. 

It is quite improper to single out individual facts of a case and 
call the jury's spécial attention to them, provided the whole matter 
can be satisifactOrilv given to the jury in the gênerai charge. Perovich 
V. United States, 205 U. S. 86, 92, 27 Sup. Ct. 456, 51 L. Ed. 722. 
Thèse instructions not only were faulty in the respect that they called 
spécial attention to certain facts of the case, without giving efïect 
to other correlated and modifying facts, but they were misleading, 
telling the jury that it was no violation of the law to issue "kite" drafts 
or checks. In itself, probably, that is correct; but to give such an 
instruction to the jury might mislead them, causing them to believe 
that one of the main facts of the case constituting the offense charged 
against the défendants might practically be ignored by the jury. More- 
over, the substance of both of them, so far as they contained correct 
propositions of law, was given to the jury fully and fairly in the main 
charge; hence there was no occasion for repeating them. There was 
no error in refusing to give either of thèse instructions. 

[7] It is next assigned for error that the court erred in admitting 
certain exhibits in évidence in the nature of other drafts drawn dur- 
ing the month of June, 1910, by Ilarry Rochau, the assistant cashier, 
payable to the order of the National Reserve Bank of Kansas City, 
and admitting a sight draft purporting to be signed by R. H. Hoss, 
and naming C. M. Hoss as payée, for $14,250, on the ground that 
they were in no^ way connected with any of the items or transactions 
involved in either of the counts of the indictment. Other exhibits 
tending to show the conduct of business on the part of C. M. Hoss, 
made also during the month of June, 1910, were admitted in évi- 
dence, to which défendant C. M. Hoss took exceptions. 

The court is of opinion that those items of évidence Were ail so 
related to the transactions involved in the indictment in this case as 
to be admissible under the gênerai rule, which permits transactions 
of like gênerai nature occurring at about the same time that the trans- 
actions involved in the case on trial occurred, with a view of disclos- 
ing the intent with which the transactions under inquiry were had. We 
think no error occurred in the introduction of any of this testimony. 

Some other incidental points were argued by counsel, biit, finding 
in them no prejudicial error, the Judgment of the District Court is 
affirmed. 
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PACTT1C MUT. LIFE INS. CO. OF CALIFORNTA v. VOGEL. 

(Circuit Court of Appeals, Third Circuit. May 3, 1916. Rehearing Denled 

June 17, 191G.) 

No. 2079. 

1. Iksubance <g=>14.5(3) — Renewal Receipt — Bffect of Deltvert. 

Where an accident Insurance company, wlthout a demand for pay- 
ment of the premium, dellvered a renewal preinlum receipt to the in- 
sured, which provided for extension of the Insurance, sueh dellvery does 
not, without acceptance by ttie insured or payment of the premium, ex- 
tend the Insurance, on the theory that the company Is estopped to deny 
liabillty until cancellatlon of the receipt 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 284-2S6 ; Dec 
Dig. 0=>145(3).] 

2. Insurance <S=»145(3) — Accident Insurance — Policy — Construction. 

A renewal premium receipt, purportlng to continue a policy In force, de- 
llvered pursuant to a custom whlch permits the payment of the premium 
within 60 days, fixes liabillty upon the insurer from the date of its ac- 
ceptance by the insured, and not from the date of the payment of the 
premium. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. §§ 284-286; Dec. 
Dig. <5=5l45(3).] 

8. Insurance <g=»145(l) — Accident Insurance — Renewal Pbemium Receipt 
— Deliveby. 

An accident Insurance company dellvered to a policy holder a renewal 
premium receipt, duly countersigned, which purported to extend the policy 
for anotliei- year. At this time there had been no request by the policy 
holder for an extension of the Insurance, nor was the premium pald for 
some time. It was the CTistom of the company to extend crédit to poUey 
holders in tlie matter of payment of premlums. Ueld tUat, while the 
mère delivery of the renewal premium receipt did not ereate a contractual 
obligation on the part of tlie company to malntain the [wllcy In force, it 
was an ofTer to do so which the insured might accc^pt by signifying 
Intention within a reasonable time, or by payment within the period for 
which the crédit was extended. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. §§ 278-283, 287- 
291 ; Dec. Dig. ®=145(1).] 

4. Triai. <@=>142 — Jury Question — Province of Juky. 

Where the évidence as to a fact In issue Is such that reasonable minds 
may differ, the matter must be submltted to the jury. 

[Ed. Note.— For other cases, see Triai, Cent Dlg. § 337; Dec. Dlg. 
<g=>142.] 

B. Insurance <®=>668(3) — Accident Insurance — Extension of Insurance. 

In an action ou an accident policy, whlch the insurer claimed had éx- 
pired before the accident, the question whether, the renewal premium 
haviug been paid and accepted, the Insurance was extended by the In- 
su red"s acceptance of the renewal premium receipt so that It covered an 
accident occurrlng before payment and after the premium became due, 
hcld under the évidence for the jury. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §§ 1734, 1735: 
Dec. Dig. ®=66S(3).] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. . 
Action by JuHa B. Vogel against the Pacific Mutual Life Insurance 

«sjli'or other cases «e« sam* tople à KKY-NUMBER In aU Key-Numbered Digests £ Indexa» 
232 F.— 22 
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Company of California. There was a judgment for plaîntiflf, and de- 
fendant brings error. Affirmed. 

Benjamin J. Jarrett and Willis F. McCook, both of Pittsburgh, Pa., 
for plaintifï in error. 

John E. Laughlin and F. C. McGirr, both o£ Pittsburgh, Pa., for 
défendant in error, 

BeforeBUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This action was brought on a policy 
of accident insurance by the widow of the insured, who, in the event 
of her husband's death by accident, was the designated beneficiary. 
The défendant admitted the exécution and deUvery of the policy, but 
for défense maintained, that the pohcy had expired before the acci- 
dent and had not been renewed ; or if renewed, the failure of the in- 
sured to pay the renewal premium before the accident, reheved it of 
liability, and that a premium subsequently paid merely reinstated the 
pohcy as to injuries thereafter sustained. The jury rendered a ver- 
dict for the plaintiiï; whereupon the défendant sued out this writ. 

The errors assigned are directed mainly to the court's rulings upon 
the évidence, to its refusai to direct a verdict for the défendant and 
to the charge to the jury, so far as they were in opposition to the de- 
fendant's theory of the insurance transaction out of which the action 
arose. Error is also charged to the court in admitting certain testi- 
mony as a part of the res gestae and in refusing to direct a verdict 
for the défendant on the ground that the deceased came to his death 
by natural causes. With respect to the former, we discover no error, 
and with regard to the latter, we find that the évidence, while conflict- 
ing, was sufficient to submit to the jury and to support the verdict. 

The real questions for review are, whether there was évidence upon 
which the jury, in rendering a verdict for the plaintiff, could find that 
a contract of insurance had been consummated between the insurance 
Company and the insured by the delivery and acceptance of a renewal 
premium receipt, involving an extension of crédit as to payment of 
premium, under which the company was liable for injuries sustained 
before payment was made, or whether the court erred in refusing to 
direct a verdict for the défendant on the ground that no contract of 
renewal had been consummated, that the original policy had expired 
before the accident, and that payment of premium after the accident 
reinstated the policy only as to injuries thereafter sustained. The 
trial court submitted both thèse questions to the jury with appropria te 
instructions as to the verdict. 

The Insurance Company issued to Joseph Vogel, Jr. (hereinafter 
referred to as the insured), a policy of accident insurance "for the 
term of twelve months from the sixth day of December, 1912." On 
December 1, 1913, a few days before the expiration of the term, the 
company issued and caused to be delivered to the insured a renewal 
premium receipt purporting to continue the policy in force for an- 
other term of twelve months. Oii March 2, 1914, being nearly three 
months after the date of the expiration of the original term, the in- 
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sured met with an accident and sustained injuries f rom which he 
died. Between the date of the accident and the date of his death, 
the renewal premium was paid and accepted. 

The plaintiff bases her right of recovery upon several grounds. The 
first is that the company charged the renewal premium to its agent pur- 
suant to an estabhshed course of dealing, whereby it treated its agent 
as its debtor, and thereby waived payment of premium by the insured 
as a prerequisite to liabiHty, invoking a familiar principle of law ap- 
pearing in FideHty & Casualty Co. v. Willey, 80 Fed. 497, 25 C. C. A. 
593 (C. C. A. 3d); Lebanon Mutual Ins. Co. v. Hoover, 113 Pa. 591, 
8 Atl. 163, 57 Am. Rep. 511; Essington Enamel Co. v. Granité State 
Fire Ins. Co., 45 Pa. Super. Ct. 550, 557, and cases cited. We are 
not satisfied that the évidence supports this contention. 

[1] The next position of the plaintifï is, that the delivery of a re- 
newal premium receipt, without a demand for prepayment of the 
premium and without circumstances from which its acceptance is to 
be inferred, créâtes a liability which the company is estopped to deny, 
raises the implication of an extension of crédit and continues liability 
until the receipt is cancelled. The logical déduction from this proposi- 
tion is that the Insurance company, by the mère delivery of a renewal 
premium receipt, waives the right not only to demand prepayment of 
premium, but to hâve the receipt accepted or rejected by the insured, 
which in légal effect amounts to an extension of crédit without limit 
and a continuance of liability without considération. This is hardly 
tenable. 

[2] On the other hand, the défendant company relies upon a clause 
of the policy which provides, that : 

"If a pagt-due premium shall be accepted on this policy by the company, 
* * * such acceptance shall reinstate the policy in force as to disability 
resulting from accidentai bodily injuries thereafter sustained." 

It maintains that a renewal premium receipt purporting to continue 
a policy in force, delivered pursuant to a custom which permits the 
payment of the premium within sixty days, is effective only from the 
date of actual payment, and raises a liability of indemnity only for 
accidents occurring thereafter, without regard to whether a contract 
of renewal had theretofore been consummated, embracing an exten- 
sion of crédit as to the payment of premium. We feel that this posi- 
tion is no more tenable than that of the plaintiff. It would be a violent 
construction of a contract of insurance renewal to hold, that the giv- 
ing of crédit for sixty days for the payment of the premium, postponed 
to the end of that period the time when the policy should be effective 
as a liability of the company, or in other words, that when a contract 
of insurance is made between the insurer and the insured, including 
an extension of crédit to the latter for a given period within which to 
pay the premium, the payment of the premium becomes a condition 
précèdent to an obligation on the part of the insurer, determined in 
point of time not by the date of the contract but by the date of the 
payment. What motive would the insured hâve in making such a 
contract? The crédit given would be useless to him, for during the 
period of crédit and until the premium was actually paid, he would not 
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be insured. Connecticut General Life Insurance Co. v. Mullen, 197 
Fed. 299, 302, 118 C. C. A. 345, 43 L. R. A. (N. S.) 725 (C. C. A. 
3rd). This position is likewise unsound. We must therefore inqiiire 
upon what theory the liability of the insurer and the right of the 
insured to recovery in such a transaction as this, are to be determined. 
[3-5] Itis clear, that, in the absence of statute upon the subject, the 
mère delivery of a renewal premium receipt does not create a con- 
tractual obligation on the part of an insurance Company, though by its 
terms it purports to continue the policy in force. The renewal of a 
policy of insurance is in itself a contract of insurance, which, like any 
other contract, cannot be consummated without the mutual assent of 
the parties. Such a contract has its inception in a proposai, and its 
completion in the acceptance of the proposai. Until by some word 
or act of the insured, acceptance of the ofifer is expressly made, or 
from évidence of an established course of dealing between the par- 
ties, acceptance is necessarily inferred, no contract of renewal is cre- 
ated. When an offer to renew is accepted it becomes a contract of 
renewal upon the terms agreed upon, whatever they may be. The 
insurer may demand payment of premium upon the delivery of the 
receipt. Then there is no contract of insurance until the premium is 
paid. Or the insurer may waive its right to payment of premium be- 
fore assuming liability, give a crédit as to payment and enter into a 
contract complète in ail respects, the subséquent payment of premium 
being a matter of performance and not a condition of the contract. 
Then liability exists from the consummation of the contract, though 
payment of the considération for the hability be deferred to a future 
day. 

Pursuing this line of thought, we are of opinion that the delivery of 
the renewal premium receipt in this case was merely an ofifer by the 
insurance company to the msured to enter into a new contract contin- 
uing for another year the insurance that was about to expire, Rich- 
mond V. Travelers' Ins. Co., 123 Tenn. 307, 130 S. W. 790, 30 L. R. 
A. (N. S.) 954, and that this offer raised in the insurance company no 
liability to indemnify the insured against accidents until it was ac- 
cepted. Therefore, the pertinent inquiry is, as discerned by the learned 
trial judge and embodied in his submission of the case to the jury, 
whether there was évidence that the offer was accepted and the con- 
tract of renewal completed in terms which embraced an extension 
of crédit for the pavment of the premium beyond the date of the ac- 
cident. Pender v. North State Ins. Co., 163 N. C. 98, 79 S. E. 293 ; 
Mutual Reserve Life Ins. Co. v. Heidel, 161 Fed. 535, 88 C. C. A. 
477 (C. C. A. 8th). 

The circumstances of the transaction given in summary disclose that 
it had its inception in the renewal premium receipt delivered by the 
company to the insured, and received its first coloring from the lan- 
guage there employed. This receipt is in the f ollowing words : 

"Received of Joseph Vogel, Jr. $70, contlnning in farce policy 1,11.5,218 
from the 6th day of December, 1913, to the 6th day of Deceinber, 1914, at 
twelve o'clock noon, subject to ail the conditions and agreements in the 
original policy. Not valid unless countersigiied by the company 's agent. 

"Countersigned at Pittsburgh, Pa., the flrst day of December, 1913. 

"Joseph A. Butler, General Agent." 
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The receipt is in the form used by other companies. Richmond v. 
Travelers' Ins. Co., supra. It was evidently used for a definite pur- 
pose, with an intended légal purport. While by its terms it was not 
valid unless countersigned by the company's agent, it was in this in- 
stance so signed and made valid within the company's meaning. Be- 
ing thus deliberately framed and validated, it was delivered by the 
■Company, through its usual channels, to its gênerai agent at Pittsburgh, 
by whom it was delivered to the firm of Horner and Ladley, insurance 
brokers and sub-agents to the gênerai agent, by whom in turn it was 
delivered to the insured, without the intention on the part of any- 
one then to demand or to receive payment of the premium, although 
by its terms the company acknowledged payment. 

It was testified that the delivery was made under a gênerai custom 
of the company allowing an insured sixty days within which to pay 
the premium, and that from time to time and as exigencies arose, the 
time for payment of renewal premiums had been extended even be- 
yond that period. The extension of crédit by gênerai custom or in 
certain instances by spécial contract, was obviously done to induce 
hesitating patrons to renew their insurance. It appears that Vogel had 
been insured by the défendant company for several years and was 
familiar with and had received the benefit of thèse practices. He was 
a soliciting agent of Horner and Ladley, the sub-agents to the gênerai 
agent. He had received bis renewal premium receipts and made premi- 
um payments to the company through that firm. As we hâve already 
stated, it does not satisf actorily appear that between Butler, the gênerai 
agent, and Horner and Ladley, sub-agents, accounts were kept by 
which premiums were charged by the former against the latter. When 
Horner and Ladley placed insurance or when the Company delivered 
renewal premium receipts to the customers of Horner and Ladley 
and the sixty day period of crédit was about to expire or had expired, 
the practice of the gênerai agency was to call upon the sub-agents, 
either by téléphone or by the présentation of statements, asking for 
the payment of outstanding premiums. Thèse demands generally pre- 
ceded the date upon which the gênerai agency was required to make 
settlement with the home office, being the last day of the month in 
which the crédit period of sixty days expired. It appears in this case, 
that pursuant to that practice, the gênerai agency, possibly at a date 
within the sixty day period but more probably at a date beyond it, 
followed up its ofïer to Vogel by calling upon Horner and Ladley 
for payment of Vogel's premium*. This was sometime before the 
last day of February, 1914. Horner and Ladley communicated this 
call to Vogel, who immediately responded by saying that he would 
make payment in the early part of the next week, that is, sometime 
presumably during the first week in March. To this promise the com- 
pany made no response, either by word or by cancellation of the out- 
standing receipt. It left the receipt in Vogel's hands, and permitted 
the matter to drag along until, on the second day of March, Vogel 
met with an accident. On the next day, formai notice of the accident 
was given both the sub-agency and the gênerai agency. On the seventh 
day of March the premium was paid to the sub-agency by the son of 
the insured, and on the ninth day of March it was received by the gen- 
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eral agency and transmitted to the company, which accepted and re- 
tained it. Five days later Vogel died. 

So the question is whether the évidence discloses a consummated 
contract. That question can be determined only by ascertaining what 
the parties did and said. Their acts and utterances constitute the facts 
upon which the existence and the terms of a contract are to be deter- 
mined. When évidence of thèse facts is in conflict or of a nature 
from which reasonable men may honestly draw différent inferences, 
the existence of the contract and its terms are matters of fact to be 
determined by a jury. In this case, the trial court was called upon 
to décide whether the évidence was of a nature and in such conflict as 
to require submission to a jury, or disclosed a transaction susceptible 
of but one construction, to be determined by the court as a matter of 
law. In approaching this question, what did the trial judge hâve be- 
f ore him ? There was évidence of an unequivocal offer to continue in 
force a policy of insurance about to expire, a custom to extend crédit 
for the payment of the premium for a given period, a practice to make 
furthér extensions to procure business, knowledge thereof and con- 
duct thereunder by the insured in previous years, actual extension of 
crédit in this instance beyond the customary period, a call for payment 
after the period of extension had been enlarged, a promise by the in- 
sured, perhaps in the nature of a counter-oflfer, to pay a few days later, 
no verbal response or act by the company either rejecting the counter- 
offer or withdrawing its original oflfer, an accident to the insured 
inferably within the period of the counter-proposition with the re- 
newal premium receipt in his hands uncancelled, immédiate and formai 
notice of the accident to the company, no response or inquiry on its 
part, subséquent payment of the premium and its acceptance and ré- 
tention. 

Is this testimony susceptible of but one construction, and with re- 
gard to that construction, is it of that certainty which is required when 
a court assumes to pass upon a fact as a matter of law? This testi- 
mony fairly raises the issue whether the payment of premium after the 
accident was in pursuance of a crédit extended by a contract consum- 
mated before the accident, or was payment of a past-due premium 
upon a policy which had previously expired, by which the policy was 
reinstated only as to injuries thereafter sustained. Article 29. Upon 
this issue, we are of opinion, intelligent men may honestly differ. 
If they may, it is because the évidence présents différent aspects. If 
in thèse aspects two théories are evolved and the évidence is sufficient 
to support either, then who but a jury can détermine upon which 
theory the case must be decided? We concur with the trial court that 
the évidence was sufficient to support a verdict either for the plaintiff 
or for the défendant acçOrding as the jury found the payment had been 
made pursuant to a previously consummated contract, or for a past- 
dué premium. Upon this question the jury was sufficiently instructed, 
and its finding, as evidenced by its verdict, is binding. 

The judgment below is affirmed. 

McPHERSON, Circuit Judge. I concur in the foregoing opinion, 
although with some hésitation on one point only. I am heartily in 
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agreement with the légal principles that hâve been so clearly stated; 
the renewal receipt was a mère offer, or option, and could not become 
a contract until it had been accepted by Vogel. It seems to me there- 
fore that the principal subject of inquiry should be the conduct of 
Yogel rather than the conduct of the company. The company had 
made its position clear by offering to renew, and its offer should cer- 
tainly be taken in connection with the custom to allow the insured 60 
days, or perhaps even longer, to make up his mind. But, as I read 
the évidence, the court should hâve instructed the jury that Vogel 
never did make up his mind, and there fore that no contract of renewal 
was ever made. Upon this point, however, the other members of the 
court hold a différent opinion, and believe that enough évidence was 
offered to go to the jury. I accept their view as more likely to be 
correct than my o\yn, and I file this mémorandum merely to emphasize 
the légal proposition upon which we are ail agreed — that the renewal 
receipt was only an offer and had no binding force until Vogel ac- 
cepted it. 
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(CIrc-uit Court of Appeals, Flfth Circuit. Marcli 27, 1916.) 

No. 2846. 

Principai, and Agent <S=41 — Bebach of Contract — Sufficiency or Décla- 
ration. 

A déclaration in an action for breacli of a contract by vvliicli plaintifCs 
were employed as agents to sell an issue of stock of défendant corpora- 
tion on commission held to state a cause of action, wliere tlie contract as 
set out eontained provisions mailing tlme of essence, and it was al- 
leged that défendant failed to make advances and to pay commissions 
earned when due under tlie contract, and wliicli were necessary to enable 
plaintifCs to prosecute the work, and that afterward défendant terminated 
the contract on the ground that satisfactory progress had not been made 
by plaintififs. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dig. <S=941.] 

In Error to the District Court of the United States for the Northern 
District of Mississippi ; Henry C. Niles, Judge. 

Action at law by Davis & Pleasants against the Cotton States Life 
Insurance Company. Judgment for défendant, and plaintiffs bring 
error. Reversed, 

On .Tuly 12, 1913, the parties entered into a contract as follows: 
"This agreement, made and entered into this day by and between the Cot- 
ton States life Insurance Company, of Tupelo, Mississippi, a corporation duly 
chartered and organized under and by virtue of the laws of the state of Mis- 
sissippi, hereinaf ter ref erred to as the 'Insurance Company,' and Davis & 
Pleasants, a copartnership composed of Frank P. Davis, of Tupelo, Mississip- 
pi, and Dan G. Pleasants, of Atlanta, Georgia, hereinafter referred to as 'spé- 
cial agents,' witnesseth: 

"(1) That the sald Insurance Company bas, by due and légal process and 
by proper action and approval of its offlcers and board of directors, béen au- 
thorized to increase its capital stock fifty thousand dollars ($50,000.00), 
making a total capital stock of one hundred and fifty thousand dollars 
($150,000.00), the par value of the shares beiug ten dollars ($10.00) each. 

^=9For other cases sce aame toplc & KBjY-NUMBER in ail Ker-Numbered Digeiits & iDdexes^ 
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• "(2) That the said Insurance Company is desirous Oî selling the said addi- 
tional stock for not less than twenty-flve dollars (.$25.00) per share, receiving 
the amount of if 4.50 for eacli share that is approved and accepted by said In- 
surance Colnpany, and also upon further conditions, ternis, and stipulations 
hereinafter contained." 

"(4) Tlie said Insurance Company and the said spécial agents therefore 
hereby mutually agrée as foUows: That the said Insurance Company does 
hereby appoint said Davis & Pleasants its spécial agents, and agrées that 
said spécial agents shall hâve the exclusive sale of five thousand shares of 
said new issue of stocli, provided the sales are satisfactory to the said Insur- 
ance Company. Said stock to be sold by said spécial agents at twenty-five 
dollars (.$25.00) per share. It is further agreed that said Insurance Com- 
pany will not accept or approve of any subscriptions or settlements sent in 
by the said spécial agents that show less than one-fourth (%) in cash, and 
note or notes for any portion of said subscription due later than six months 
after date. The said spécial agents also agrée to remit the full settlement 
of not less than one-fourth (V4) cash and proniissory notes made payable to 
the order of said Insurance Company in accordance with the conditions and 
agreements as shows by our Installment subscription blank. 

"(5) It is especially agreed that the Insurance Company Is to pay said 
spécial agents, for a period of five weeks frora date, weekly, forty dollars 
($40.00), or a total of two hundred dollars ($200.00), said amounts being an 
extra allowance additional to and exclusive of said above set fortli com- 
missions of $4.50 per share; that the Insurance Company is to furnish office 
and desk room and necessary fumiture, and ail necessary supplies, lltera- 
ture, date, information, and blanks needed in the prosecution of selling of 
said stock; that the office of said spécial agents shall be in the same building 
with the home office of said Insurance Company, and shall not be removed 
theref rom without the consent of the said Insurance Company ; that the sup- 
plies and fumiture furnished are and shall continue to be the property of the 
said Insurance Company ; tliat no stock shall be issued until the full pur- 
ehase price thereof shall hâve beén iiaid by cash; and that the said Insur- 
ance Company will Issue stock when So paid for, as aforesaid, to ail persons 
whose api)llcations shall hâve been received by said spécial agents and ap- 
proved by the proper oflicer of said Insurance Company. 

"(6) That the said spécial agents shall prosecute the sale of said stock with 
due diligence, giving their entire tiuïe to the sale of said stock. 

"(7) It is understood and agreed that ail applications for the sale and 
handling of said stock, and also ail inquiries and matters pertaining in any 
way to said stock department, received by said Insurance Company, shall 
forthwith be referred to said spécial agents. 

"(S) It is agreed that any cash advances, other than set forth in section 5,. 
made to spécial agents, shall be repaid by said spécial agents from ail ac- 
cepted stock sales until exlstiug indebtedness due to such shall hâve been 
liquidated. 

"(S)) It is expressly agreed that the following advances shall be made the 
said spécial agents, to wit: $160.00 on thls date, receipt hereby acknowledged, 
and a further sum weekly of $60.00 for a period of four additional weeks. 
Tliis advauce is over and above the allowance set forth in clause 5 aliove. 

"(10) It is expressly understood that this contract has notliing to do with 
any unfinished business of our old issue of $100,000.00 capital stock, and 
any old issue ofCered for sale, except sucli amount as shall be sold by the 
président shall be eflfected through the said spécial agents." 

Thereafter, on November 6, 1913, the following letter was written by the 
président of the Insurance Company to the spécial agents: 

"Tupelo, Miss., Nov. 6,, 1913., 
"Messrs. Davis ,& Pleasants, Calhoun City, Miss.^Géntlemen: Since talk- 
Ing with you Monday I hâve received our stock sales record. The poor 
showing ji; flnd, and approach of the examina tlon day, compels me to get busy 
doing ail I can to increase our stock sales. I wrote you under date of Sei>- 
tember 22d càlling your attention to the slow progress you were making in 
selling the new issue of stock, advising that sales were not satisfactory, and 
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iiiileiïs you arrangée! to increase theseî sales to something like 130.000 i)er 
mouth we would be forced to cancel the contra et made with you under date 
of July 12, 1913, on the grounds of your sales not lieing satlsfactory. During 
the past month our record show sales of only $2,750. So you are advlsed 
that from and after this date your contraet with the Cotton States Life In- 
surance Company, of Tupelo, Mississippi, under date of July 12, 1913, to act 
as spécial agents to sell $50.000 of it [the] capital stock for the total sum of 
$125.00, Is this day canoeled. 

"You are furthér adviséd you can continue sales as long as they are sat- 
lsfactory with the company at $25.00 per share — fuU settlement to be sent 
in to the home office that show not less than one-fourth in cash and note or 
notes for balance in accordanee with the conditions and agreements as shown 
by our installment subscription blanks. AU sales and settlements sent in to 
be subject to the approval of the company. You are to receive the aniount of 
$4.50 for each share personally sold that is approved and aecepted by the 
company, but without any commission claim agalnst the company on sales 
made through salesmen employed by the company. 

"Yours resp., E. C. Hlnds, Président." 

Following this letter, purporting to cancel the contraet, the parties on 
November 15, 1913, made an amendatory agreement as foUows: 

"Whereas, a controversy lias arisen between the parties to this contraet 
as to the respective rights and obligations of the respective parties thereto ; 
and whereas, such controversy and différence has been settled and com- 
promised ; Now, therefore, to that end this compromise agreement is made, 
the terms of which are as follows; 

"Tlie contraet of July 12, 1913, made and entered Into by the parties here- 
to, is hereby amended in the following respects: 

"First. That said spécial agents agrée that sald Insurance Company shall 
hâve the right to employ direct as many stock salesmen as it may see fit: 
Provided, said Insurance Company shall be responsible for such employment, 
and finance such stock salesman when they may deem advisable, and said 
spécial agents shall be without responsibility in any respect with référence 
to stock salesmen so employed by sald Insurance Company. The territory 
to be occupled by said stock salesmen shall be subject to the approval of said 
spécial agents. 

"Second. Said spécial agents are to hâve the right to employ stock sales- 
men, and finance them, and be responsible for them, and flx the territory in 
which they shall operate. 

"Tliird. AU stock salesmen, whether employed by said Insurance Company 
or by said spécial agents, shall receive as compensation for their services 
four dollars ($4.00) per share on ail stock sold by them, and said Insurance 
Company agrées to pay said spécial agents on ail such stock so sold by said 
stock salesmen an additional overwriting commission of seventy-flve cents 
($0.75) per share; ou ail stock sold by said spécial agents they are to re- 
ceive a commission of four dollars and flfty cents ($4.50) per share as per 
original contraet of July 12, 1913. 

"Fourth. It is agreed by the parties hereto that ail sales made by said 
stock salesmen, whether employed by sald Insurance Company or said spé- 
cial agents, shall be reported to said spécial agents at the end of each week 
by sald Insurance Company, with complète spécifications with référence 
thereto. 

"ITifth. Except herein modifled by this contraet, said contraet entered into 
on the 12th day of July, 1813, between the parties hereto stands; this 
amendment taking effect on November 17, 1Ô13. 

"This contraet signed in trlplicate this the 15th day of November, 1913." 

On December 24, 1913, the spécial agents instltuted suit agalnst the In- 
surance Company, asslgnlng breaches of contraet and claiming damages. To 
their déclaration, the Insurance Company filed a gênerai demurrer, which. 
coming on to be heard, was on April 19, 1914, sustained by the court, with 
leave to file an amended déclaration within 60 days; and thereafter an 
amended déclaration was illed, which was again demurred to, and on October 
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4, 1915, was sustalned, and, the plalntiff declinlng to further amend, the suit 
was dlsmissed. 

The plaintififs In error, who will be hereinafter referred to as plalntiffs, 
sued the défendant in error, who wlU be deslgnated as défendant, for dam- 
ages for breaeh of the aforesald contract. The défendant interposed a demnr- 
rer to the plalntifE's déclaration, which was sustalned by the court, and leave 
given the plalntiffs to file an amended déclaration, which was accordingly 
done, to which amended déclaration défendant demurred agaln, which demur- 
rer was sustalned by the court, wlth leave to file an amended déclaration, which 
leave the plalntiffs declined to talce advantage of, and thereupon final judg- 
ment was entered dismisslng plalntiffs' suit, from which judgment this writ 
of error Is prosecuted. 

In the amended déclaration, after setting out the contract herelnbefore 
given, plalntiffs a ver and assign breaches of the same as follows: 

"First In the beginning of thelr efforts to sell sald stock, and coverlng the 
perlod that the défendant was to advance and pay to the plalntiffs said 
weekly installmeuts of JflOO, it was absolutely necessary plalntiffs should re- 
ceive sald weekly Installments promptly, in order to pay thelr expenses in- 
cuient to the sale of said stock, and which défendant agreed to pay promptly, 
because plalntiffs had no means of thelr Own and could get none elsewhere, 
but falled to do so, delaylng; such remlttances from one to six days after 
they were due, thereby delaylng and retardlng the plalntiffs in their efforts 
to sell sald stock, against which delay they tlme and agaln protested to the 
défendant; such delays causing plalntiffs much loss of time and unnecessary 
expenses. 

"Second. The défendant breached sald contract by authorlzlng and per- 
mitting one lîdward De Zonia, Jr., eniployed in the defendant's Insurance de- 
partment and who was not a licensed stock salesman, and therefore had n» 
authorlty so to do, to sell eight shares of sald stock to Dr. 0. Moore, eight 
shares to A. J. Moore, both of Itta Bena, Mississippi, such sales having been 
made on the 28th day of October, 1913, and acceptéd by the défendant, be- 
cause by the terms of said contract, Bxhlbit A, the plalntiffs had the exclu- 
sive rlght and authorlty to sell sald entire addltional stock of $50,000, as 
well as the 700 shares of the original stock, which had been surrendered by 
the pùrehasers thereof and turned back to the défendant, as herelnbefore set 
out, except what was sold to the latter by the président of sald défendant 
Company personally. 

"Thlid. The détendant breached the fourth paragraph of sald contract,. 
which provlded, anioug otlier things, that the défendant would not receive 
or appropriate stock sales and settlements therefor, that showed less than 
oue-fourth of the amount of such sales paid in cash, and notes for the bal- 
ance due not later than six months after suth sales, by permlttlng one G. 
]']xum, a stock salesman, to make settlements for stock sales by taking notes 
for unpald balances runnlng longer than sald perlod of six months. 

"Fourth. The défendant breached paragraph VII of said contract, which 
provlded' tliat ail applications for the sale and handllng of sald stock, and 
ail inciuhies and matters pertainlug in any way to sald stock department, re- 
celved by the défendant, should be Imraediately referred to the plalntiffs, by 
persistently refusing so to do, although the plalntiffs tlme and again de- 
manded that this paragraph of the contract be complled wlth by the défend- 
ant. 

"Fifth. The défendant breached sald contract on the 6th day of November, 
1913, by undertaking to dlseharge the plalntiffs from thelr employment, as 
shown by the defendant's letter of that date to the plalntiffs, a copy o£ 
which is hereto attached, marked Exhibit B, as a part of this déclaration ; 
the défendant baslng its right to cancel said contract on the ground that the 
volume of stock sales made by the plalntiffs was not satisfactory, when In 
truth and in fact such stock sales were satisfactory, and furthermore, if not, 
sald contract dld not authorize a cancellation on that ground. 

"Sixth. After receiving sald letter, Bxhlbit B, from the défendant, the 
plalntiffs and the défendant entered into what the plalntiffs supposed was a 
settlement of their différence at that time, which settlement and adjustment 
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"waa evidenced by an amendaient to said original contract, Exhibit A, wttich 
was entered into by the plaintiffs and the défendant on the 15tli day of No- 
vember, 1913, a copy of whleh amendaient to said original contract is hereto 
attached, marlted Exhibit O, as a part hereof. After the exécution of said 
amendment to said contract plaintifCs in good faith went to work for 
the purpose of completing the sale of said stocli, and continued therein 
until December 8, 1913, when plaintifCs aver that the défendant breached and 
put an end to said contract, both the original and amendment, in this, to wit: 

"(a) The breach numbered second above to the original contract was a 
breach to the entire contract as amended, because said stock sales so made by 
said De Zonia were concealed by the défendant f rom the plaintlff prior to and 
at the tlme said amended contract was made, and not aseertained by the 
plaintiffs untll about December 8, 1913, notwithstanding such conduct was a 
violation by the défendant of paragraph VII of said original contract, Exhibit 
A, as well as paragraph IV of the amendment, Exhibit C, which paragraph IV 
provides that ail sales of stock made by stock salesmen, whether employed 
by the défendant or the plaintifCs, should be reported at the end of each week 
by the défendant to the plaintifCs, with complète specifleations wlth référence 
thereto. 

"(b) The défendant breached said contract, original and amended, by re- 
fusing to pay the plaintiffs their commissions as provided in said contract on 
the folio wîng stock sales: N. A. Cramer, on whose stock pu rehase plaintiffs' 

commissions were $180; — Johnson, on Vfhose stock purchase plaintiffs' 

commissions were $30; Dr. C. C. Moore and A. J. Moore, on whose stock 
purchase plaintiffs' commissions were $72 — aggregatlng $282, whlch sums they 
demanded of the défendant, and whlch the défendant réfused to pay, al- 
though under the terms of said contract said sums of money hâve long slnee 
been due and payable to the plaintiffs, and plaintiffs were thereby prevented 
from golng on with said stock sales for the want of sufficlent means, which 
they had not themselves, nor could get from any other source. Up to the 
8th day of December, 1913, when the défendant finally put an end to said 
contract, there had been sold 1,318 share? of said addltional stock covered by 
the plaintiffs' said contract, ànd there remained to be sold under said con- 
tract 3,682 shares, which the défendant by its breach of said contract wrong- 
fuUy and unlawfuUy prevented the plaintlff from selling aiid receivlng their 
commissions thereon as provided in said contract, although plaintiffs were 
ready and willing to carry out said contract, and would hâve done so except 
for said breaches. Therefore by virtue of defendant's breach of its said 
contract as aforesald the plaintiffs hâve lost their commissions as provided 
on the said 3,682 shares of stock, which amounts to the sum of $16,569, for 
which amount the plaiutlffs sue, and demand judgment of the défendant, 
with the costs of thls cause." 

The demurrer to the amended déclaration is as follows: 

"Now cornes the défendant, by its attorneys, and demurs to the amended 
déclaration flled in this cause, and for grounds of demurrer assign the fol- 
io wlng: 

"First. The contract sued on malîes it a condition précèdent to plaintiffs' 
right to the compensation sued for to hâve sold the said addltional stock, and 
they fall to aver how or in what manner the several alleged breaches, or 
either of them, prevented said plaintiffs from performing said conditions pré- 
cèdent. 

"Second. No breach of the contract sued on is definitely and speclflcally 
alleged, nor is any renunciation of said contract by défendant, by either word 
or conduct, averred. 

"Third. No spécial, deflnite, and certain damage to plaintiffs is alleged. 

"Fourth. If there be any certain, deflnite, or spécial damage alleged, it is 
only to the amount of .$282, whlle thls suit is brought in the United States 
District Court on the grounds of diverse citizenship, and the amount in con- 
troversy must be $3,000 to glve the court jurisdlctlon. 

"Fifth. The damages claimed are not shown to hâve naturally and approxl- 
mately resulted from the alleged breaches complained of, nor any of them. 
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"Slxth. Thîs geems to be an effort in a court of law to niodify and reform 
a wrltten contract. 

"Seventh. It Is not shown how défendant put an end to said amended con- 
tract on December 8, 1913, nor how défendant prevented plaintifCs froni per- 
f orming said contract. 

"Eighth. It is not sliown what it would hâve cost plaintiffls to hâve sold 
said additional stoclï, nor what the expense of said sale wovild hâve been to 
theui, nor what the profits to plaintifCs would hâve been, had they perfonned 
said contract by selling said additional stock, nor what tlme it would hâve 
required to hâve sold said additional stock, nor what plaintifCs could or 
should hâve earned during said time, nor are any facts aileged from which 
thèse several things can be ascertained, or determined. 

"Ninth. As to ail that part of the déclaration which sets out breaches of 
the first contract, and particularly breaches particularized in the amended 
déclaration under first, second, third, fourth, flfth, and sixth aileged breaches, 
because ail this Is inimaterial, irrelevant, and tends to becloud and confuse 
the issue, and because none of thèse aileged breaches of the contract, before 
the amended contract was œade, constitute any breach of the contract as 
amended, and because the déclaration, and the contracts made a part there- 
of, show that ail thèse matters were compromised and settled in the niaking 
of the new or amended contract, and that the old contract was merged into 
the new supplemental contract, and ail the aileged breaches theretofore oc- 
curring before the making of the supplemental contract were compromised 
and settled by the parties." 

The opinion of the court below, found In the transcrlpt, is as follows: 

"Upon careful reading of the amended déclaration, in connection wlth the 
interestlng brlefs of counsel for the respective parties to thls suit, and re- 
view of the authorities citèd, the court is forced to the conclusion that the 
demurrer to the amended déclaration should be sustained, as the said 
amended déclaration does not cure the uncertalnties and defects of the origi- 
nal déclaration, as It cannot be understood how défendant could be liable in the 
sum of some $16,000 for loss of profits, when from the déclaration and con- 
tracts, at least from the court's viewpoint, such loss was occasioned by defend- 
ant's failure to pay plaintiffs $282 as commissions, the only definite liability 
disclosed; the contract as to time of payment of such commissions being 
silent. 

"Counsel for opposing parties cite the case of Roehm v. Horst et al., 178 V. 
S. 1, 20 Sup. et. 780, 44 L. Ed. 9'53, In support of their contentions, which 
authority, in the judgment of the court, is in favor of défendant in the case at 
bar." 

W. D. Andersen, of Tupelo, Miss., for plaintiff in error. 
J. Q. Robins and J. M. Thomas, both of Tupelo, Miss., for défendant 
in error. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

FARDEE, Circuit Judge (after stating the facts as above). The con- 
tract involved in this case is interdependent. Its successful exécution 
required co-operation and the prompt performance of the covenants 
therein by each party. It is apparent from the subject-matter of the 
whole contract, and particularly from the covenants in the fourth, fifth, 
seventh, and ninth clauses of the original contract, that time was of 
essence in the performance of the undertakings of both parties. 

Without considering aileged breaches of the original contract, claim- 
ed to hâve been condoned by the compromise and agreements in the 
amendment, we find that clear and unequivocal breaîches of the contract 
as amended are assigned in the sixth paragraph of the amended décla- 
ration, to wit: The failure to pay when due and the refusai to pay 
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on demand the earned commissions of $282 on sales of stock to Cramer 
and the Moores, and the allégation that on the 8th day of December 
the défendant finally put an end to the contract. Thèse breaches, ad- 
mitted by the demurrer, give the plaintififs a clear right of action. 

Their prayer is for the sum of $16,569, the amount of commissions 
they would hâve earned if the défendant had not breached the contract. 
How much of this they may be able to prove to the satisfaction of the 
court and jury remains to be seen. The ad damnum is sufficiently al- 
leged to give the court jurisdiction, and it is not necessary to déter- 
mine whether the plaintifïs can recover any damages under the pro- 
vision in the amended contract : 

"That on ail stock sold by the defendant's stock salesmen the plalntiffs 
should be pald a commission of 75 cents per share." 

The judgment of the District Court is reversed, and the cause is 
remanded, with instructions to overrule the demurrer and thereafter 
proceed as the law requires. 



ST. JOSEPH & G. I. RT. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. March 9, 1916.) 

No. 4523. 

1. Mastee and Sebvant <S=»13 — Statutoey Régulation — Houes of Sebvice 

— Construction of Statute. 

The Hours of Service Act (Aet March 4, 1907, c. 2989, 34 Stat. 1415 
[Comp. St. 1913, §§ 8677-8680]) is a remédiai statute, intended to pro- 
mote the safety of employés and travelers on trains moving in Interstate 
commerce, and should be Uberally construed to effect its purpose. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. <e=>13.] 

2. Commerce <ê=»27 — Régulation — Houes of Sebvice — "Interstate Com- 

merce." 

A train composed of cars loaded with materlal to repair the roadbed, 
which originated in another state and had arrived in the state in which 
it was to be used, but had not yet arrived at its destination, was still 
in "Interstate commerce," and the employés thereon governed by the 
Hours of Service Act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
iS=27. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

3. Commerce ®=>27 — Régulation — Hours of Service — Interstate Commerce. 

A fireman on a work train engaged in hauling cinders to be used in 
the repair of the roadbed of an Interstate railroad is engaged in Interstate 
commerce, and subject to the Hours of Service Act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
<S=27.] 

4. Master and Servant <S=>13 — Statutort Régulation — Hours of Service 

— AVatchman. 

Where a fireman, after a work train was run onto a slding, was re- 
qulred to keep watch of the engine and keep up steam therein until more 
than 16 hours after be began work, the Hours of Service Act was violated. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. <©=13.] 

©:=>Por other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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5. Mastee and Servant <S=>13 — Statutoey Régulation— Hours or Service 
— Work Tkain. 

The Hours of Service Act, wlilch forblds an Interstate carrier keeping 
an employé engaged In or connected wlth tlie movement of any traiu on 
duty more than 16 hours, applles to a work train. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14; 
Dec. Dig. <S=13.] 

In Èrror to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by tlie United States against the St. Joseph & Grand Island 
Railway Company. Judgment for the plaintiff on an agreed statement 
of facts, and défendant brings error. Affirmed. 

The United States, plaintiff in the court below, instituted a civil action 
against the défendant, plaintiff in error, to recover penalties for violations of 
the Hours of Service Act of Congress, approved March 4, 1907. 34 Stat. 1415. 
There were tvyo counts in the complaint for two violations ; but the défend- 
ant confessed the iirst count, which Is, therefore, eliminated from présent con- 
sidération. 

The second count chargea the défendant with having required one J. 
Kramer, employed as a locomotive iireman by the défendant, regularly and 
generally engaged in aiid connected with the movement of defendant's trains 
engaged in Interstate commerce, and whlle so engaged required and permitted 
him to remaln on duty 20 hours; that the train vi^as then used exclus! vely in 
the hauUng of company material, to wlt, tles and cinders, transported from a 
point without the state of Kansas to a point in the state of Kansas, said 
tles and cinders to be used in repairlng and malntaining the defendant's Une of 
railway between Hiawatha and Seneca, In the state of Kansas, w'hich was 
then and there a through highway of Interstate commerce. 

The answer admitted the formai allégations of the complaint, and pleaded a 
gênerai déniai of the facts wlUcb charge the violation of the statute. A trial 
hy jury was waived, and the cause submltted to the court upon the foUowing 
agreed statement of facts: 

"It Is agreed between the parties hereto that a jury shall be waived and 
the above-entitled cause submittèd to the court and determined upon the fol- 
lowing facts, which are agreed by the parties to be true: 

"First. The défendant is a railroad corporation organlzed under the laws 
of the state of Kansas, and is engaged in business as a common carrier of 
Interstate commerce by railroad in the state of Kansas. 

"Second. That Its Une of railroad extends from Kansas City, Mo., through 
and across a portion of said state, and into the state of Kansas, through and 
across a portion of the state of Kansas, and Into the state of Nebraska, where 
it terminâtes. 

"Third. That on the 25th day of February, 1913, and upon the defendant's 
Une of railroad at and between the stations of Hiawatha, in the state of 
Kansas, and Seneca, in said state, the defendant's certain fireman and em- 
ployé, to wlt, J. Kramer, entered upon his duties as a locomotive fireman at 
the hour of 4:30 o'clock a. nï. on the said 25th day of February, 1913, and 
continued on duty as such fireman until the hour of 7:30 o'clock p. m. of 
said date. 

"Fourth. That at the hour of 7:30 p. m., as specifled In paragraph 3 hereof, 
the défendant placed the train upon which the said J. Kramer was actlng as 
locomotive fireman on the sldlng at the city of Seneca, in the state of 
Kansas, whereupon the members of the crew of said train ceased the per- 
formance of their regular duties, -and ail of the members of said crew, except 
the said J. Kramer, retlred for rest under the provisions of the act of Con- 
gress mentioned in plalntlff's pétition. 

"Fifth. There being no compétent person at the city of Seneca to whom the 
care of the engine on which the said J. Kramer was employed as fireman 

^saFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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could be Intrusted, the défendant employed said J. Kramer to watch said 
engine, and as a part of his duties as such watchman he was required to 
malntain a certain amount o£ steam in said engine, to keep sufficlent water 
pumpsKl into the boUer, to prevent said engine from runnlng away, which 
occaslonally hapi)ens on account of leakage of steam, and to otherwise care 
for and protect said engine, and to protect the persons and property con- 
tlguous thereto from injury by said engine. 

"Slxth. That the said J. Kramer as such watchman entered upon his 
duties at the hour of 7:30 p. m. on said 25th day of February, 1913, and con- 
tlnued as such watchman untU the hoùr of 12:40 a. m. on February 26, 1913, 
when he was relieved by another compétent watchman. 

"Seventh. It isi further stipulated and agreed that the train upon which 
the said J. Kramer was employed on the said 25th day of February, 1913, as 
flreman, and which he was employed to watch as heretofore set forth, was 
known as 'work extra,' and was drawn by defendant's locomotive engine 
No. 41; that said train consisted of one plow or dredge car, one car of ties 
and 20 cars of cinders; that ail of the contents of every car contalned In 
said train consisted of company materlal, to wit, ties and cinders, and was 
designed for use in repalring and maintaining the track and roadbed of the 
rallroad belonging to the défendant between the stations of Hiawatha and 
Seneca In said state of Kansas. 

"Bighth. That the car of ties and the 20 cars of cinders, which constltuted 
a part of said train, originated outslde of the state of Kansas, and were 
transported by the défendant into the state of Kansas as company materlal ; 
that the plow or dredge car forming a part of said train belonged to the de- 
fendant, and Was one of its Implements used in repalrlng and maintaining its 
track ; that the said cars of materlal were assembled from tlme to tlme at 
convenient sldings near the station of Hiawatha, in the state of ICansas, and 
were on the said 25th day of February, 1913, placed in said 'work extra' 
drawn by engine No. 41 as aforesaid to be distributed along the Une of the 
defendant's railway between the stations heretofore mentioned and to be 
used in repalrlng and maintaining said track between said stations. 

"Ninth. That the Une oî rallroad between said stations of Hiawatha and 
Seneca over which said 'work extra' was hauled, and for which said ties and 
cinders were to be used in repalrlng and maintaining said track, was at the 
tlme mentioned in said pétition a through highway of Interstate commerce. 

"Tenth. That at the times mentioned in plalntlff's pétition, and for some 
tlme prior and subséquent thereto, said J. Kramer was an employé of the de- 
fendant regularly and genei'ally engaged In and connected with the movements 
of defendant's trains engaged in Interstate commerce." 

Upon thèse facts the court found the défendant guilty on thls count, and 
from the judgment entered on thls findlng the défendant prosecutes thls writ 
of error, 

Lucian J. Eastin, of St. Joseph, Mo. (Robert A. Brown, of St. Joseph, 
Mo., on the brief), for plaintiff in error. 

Philip J. Doherty, of Washington, D. C. (Fred Robertson, U. S. 
Atty., of Kansas City, Kan., on the brief), for the United States. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). The 
contention of the défendant is that the act of Congress does not ap- 
ply to an employé on a work train, operated wholly within one state, 
although the train was brought from another state and the material 
transported was intended for use on the roadbed of the défendant 
beyond the point where the offense was committed, the road being a 
through highway of interstate commerce. 
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[1] In our opinion this is toc narrow a view to take of this act, 
which was intended, as has been repeatedly held by the Suprême Court, 
as well as the inferior courts of the United States, as hâve the other 
Safety Appliance Acts, to be a remédiai statute, intended to prom.ote 
the safety of employés and travelers on trains moving in interstate 
commerce, :.nd should be liberally construed to efïect its purpose. 
Johnson v. Southern P. Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 h. Ed. 
363; Schlemmer v. Bufïalo Railroad Co., 205 U. S. 1, 27 Sup. Ct. 407, 
51 L. Ed. 681 ; Southern Railway Co. v. United States, 222 U. S. 20, 
32 Sup. Ct. 2, 56 L. Ed. 72 ; San Pedro, etc., R. Co. v. United States, 
213 Fed. 326. 130 C. C. A. 28; Great Northern Ry. Co. v. United 
States, 218 Fed. 302, 134 C. C. A. 98, E. R. A. 191 5D, 408. 

[2] That the iîreman on an interstate train is within the meaning 
of the act is not questioned, and cannot well be, but it is claimed that 
the interstate movement had ceased, as the material in the cars was 
to be used on the tracks of the défendant in the state of Kansas only, 
the train was no longer in interstate commerce. This contention is un- 
tenable, as the train had not yet reached its destination, and was to 
be carried further. McNeill v. Southern Ry. Co., 202 U. S. 543, 26 
Sup. Ct. 722, 50 L. Ed. 1142. 

[3] Nor can the contention of the défendant that, as the material 
was to be used on its tracks, although it is an interstate highway, the 
employé was not engaged in interstate commerce, be sustained. In 
Pedersen v. Delaware, etc., Ry. Co., 229 U. S. 156, 33 Sup. Ct. 648, 57 
L. Ed. 1125, Ann. Cas. 1914C, 153, it was held that one carrying ma- 
terial to be used in repairing tracks, bridges, engines or cars, after 
they hâve become and during their use as instrumentalities of inter- 
state commerce, is engaged in interstate commerce within the meaning 
of the act. In North Carolina Ry. Co. v. Zacharv, 232 U. S. 248, 34 
Sup. Ct. 305, 58 L. Ed. 591, Ann. Cas. 1914C, f59, it was held that 
when a freight train from an intrastate point is being made up of 
cars, some from a train which started in another state, an employé 
preparing an engine to mbve such a train is engaged in interstate com- 
merce, even if the interstate cars had not yet been coupled up. 

In Johnson v. Great Northern Ry. Co., 178 Fed. 643, 102 C. C. A. 
89, this court held that one engaged in examining the air couplings 
of cars of a train while on a switch track, some of the cars containing 
interstate freight shipments, is employed in interstate commerce. In 
Lamphere v. Oregon Ry. & Nav. Co., 196 Fed. 336, 116 C. C. A. 
156, 47 E. R. A. (N. S.) 1, it was held that a locomotive fireman, struck 
and killed by a train while crossing a track on his way to the station, 
to be transported to another place in the same state, to relieve there 
a fireman engaged on an interstate train, was employed in interstate 
commerce at the time. This case was cited with approval by the Su- 
prême Court in the Pedersen Case. 

In lUinois Central R. Co. v. Porter, 207 Fed. 311, 125 C. C. A. 55, 
one engaged in carrying interstate freight from the freight house to 
the cars with a hand truck was held to be engaged in interstate com- 
merce. A track walker repairing a switch in a terminal yard, used 
for interstate as well as intrastate trafïic, was held, in Central Railroad 
V. Colasurdo, 192 Fed. 901, 113 C. C. A. 379, to be employed in inter- 
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state commerce. One engaged in making repairs on an engine uséd for 
interstate commerce, af ter it had reach'ed the end of the run, and placed 
on the fire track to await the time for the return trip to another state, 
was held in Baltimore & Ohio R. R. Co: v. Darr, 204 Fed. 751, 124 
C. C. A, 565, 47 L. R. A. (N. S.) 4, to be engaged in interstate com- 
merce. Telegraph operators, receiving or transmitting dispatches af- 
fecting the movement of interstate trains hâve been held to be en- 
gaged in interstate commerce. Baltimore & Ohio R. R. Co. v. Inter- 
state Commerce Commission, 221 U. S. 612, 31 Sup. Ct. 621, 55 L. 
Ed. 878. 

[4] That the fireman, in this instance, had been detailed to watch 
the locomotive engine during the excess hours, does not aflfect the 
resuit. This was expressly decided by this court in San Pedro, etc., 
Ry. Co. V. United States, supra, and Great Northern Ry. Co. v. United 
States, supra, where the facts were identical with those in this case. 

[5] The fact that this fireman was employed on a work train was 
wholly immaterial, if it was in fact an interstate train. The act of 
Congress makes no such exception, and the courts certainly are power- 
less to do so. The gist of the offense is that the carrier is engaged in 
the transportation of passengers or property by railroad from one 
state to another, and that the employé is actually engaged in or con- 
nected with the movement of any train. "Any train" is certainly 
broad enough to include a work train. 

As the agreed statement of facts shows that the employé was re- 
quired to remain on duty over 20 hours, that the train on which he 
was employed had been brought from another state, and had not yet 
reached its final destination, as the material was intended to be carried 
further, that the material was to be used in repairing the track, which 
was an interstate highway, the employé was, at the time, engaged in 
interstate commerce, in connection with the movement of an interstate 
train. The judgment of the court below was right, and is affirmed. 



CANADIAN PAO. RY. CO. v. THOMPSON. 

(Circuit Court of Appeals, First Circuit. Aprll 28, 1916.) 

No. 1171. 

1. Master a^jd Servant iS=3265(2) — Injuries to Servant — Burden of Peoof 

^Negijgence of Master. 

In an action for tlie death of a railroad brakeman in a collision be- 
tween a work train and a hand car, the burden is ou the i)lalntlff to 
prove négligence of the railroad Company. Whitney v. New York, N. H. 
& II. E. Co., 102 Fed. 850, 43 C. C. A. 19, 50 L, R. A. 615, applled. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 878, 
895, 896-, Dec. Dlg. ©=265(2).] 

2. Commerce ©=27 — Fedebal Employers' Liabilitt Act — "Employed in 

Interstate Commerce." 

A brakeman on a work train of an interstate and forelgn railroad 
which was engaged in picking up rails along traeks used for interstate 
trafflc, to transport them to other points on the interstate traeks, was 

©zc^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Disestâ & Indexes 
232 F.— 23 
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"employed in Interstate commerce," withln the fédéral Eïnployers' Ma- 
billty Act (Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657- 
8665]). 

[Ed. Note. — For other cases, see Oommerce, Cent. Dig. § 25; Dec. Dig. 
<S=»27. 

For other définitions, see Words and Plarases, First and Second Séries, 
Interstate Commerce.] 

In Error to the District Court of the United States for the Dis- 
trict of Maine ; Clarence Haie, Judge. 

Action by Barbara Thompson, administratrix, against the Canadian 
Pacific Railway Company. Judgment for the plaintiflf, and défend- 
ant brings error. Afïirmed. 

E. C. Ryder, of Bangor, Me. (Ryder & Simpson, of Bangor, Me., 
on the brief), for plaintiff in error. 

Raymond Fellows, of Bangor, Me. (J. A. Cahners, Oscar F. Fel- 
lows, and Fellows & Fellows, ail of Bangor, Me., on the brief), for 
défendant in error. 

Before PUTNAM and DODGÉ, of Circuit Judges, and ALD- 
RICH, District Judge. 

PUTNAM, Circuit Judge. It is the view of the court that the 
judgment in this case in the District Court, in favor of the orig- 
inal plaintifï, should be affirmed. Suit was brought under the Em- 
ployers' Liability Act, and the circvtmstances are told by the défend- 
ant in error, the original plaintiff, as f ollows : 

"Tliis is an action brouglit by Barbara Tliompson, administratrix, under 
the Employers' Liability Act of April 22, 1908, in the District Court of the 
United States for the District of Maine, to recover damages for the négligent 
killlng of Edgar E. Thompson, a brakeman in the employ of the Canadian 
Pacific Railway, on November 24, 1913, near Greenville Junction, Me., on the 
main track running between the state of Maine and the Dominion of Canada. 
The jury found for the plaintiff, défendant in error, in the sum of $5,000. 

"Edgar E. Thompson, the intestate of plaintiff, défendant in error, was 27 
years old at the time of bis death, a man of good health, earning $3.25 a day, 
the sole support of the widow, Barbara Thompson, for whose t)enefit this ac- 
tion was brought. He had been employed by the Canadian Pacific Railway 
nine years as conductor and brakeman^ running on trains between Brown ville, 
withln the state of Maine, to Megantic and McAdam Junction, in the Do- 
minion of Canada. 

"On the niorning of Monday, November 24, 1913, he was a member of the 
train crew engaged in tracli work ; train of the company consisting of engine, 
caboose, rail leader, and two empty flat cars. The testimony of Kenneth Mc- 
Leod, track foreman, who had charge of the rail loader, was that he covered 
the territory from Greenville Junction, Me., to Megantic, Dominion of Can- 
ada; that the crew, of which the deceased was one member, started to load 
the 'four-spot' rails, so called, for the purpose of clearing the track and road- 
t>ed, and to transport and distribute thèse rails along the main tract between 
Brownville Junction and Holeb, some 30 to 40 miles, where thèse 'four-spot' 
rails were to be put onto rail racks for the repair of the main track. It ap- 
peaf s that, at the scène of the accident, new rails had been put Into the track! 
The pld rails liad teen removed, and this crew, engaged in loading rails, was 
picking ont from thèse rails that had l)een removed the best grade of rails, or, 
as they were called, 'four-spot' rails, to be used in the repalr of the track, 
between Maine and Canada. The rails wlxich were being loaded onto this 
flat car were scattered along on the roadbed and beslde the track. Thèse 
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rails, whlch were pleked up on the mornlnfe of Xovembér 24th, wére dlstribut- 
ed, under the direction of Mr. McLeod, to be used in the repair of thls inter- 
national track, wherever and whenever it became necessary to replace worn 
or broken rails." 

Also it appears : 

"The train was operating on Monday morning, November 24th, on the main 
international Une, and between Squaw Brook and Greenrille Junction, in the 
State of Maine. The work was interrupfed three différent times, because thls 
work train had to take slde tracks in onjer tp clear through passenger and 
freight trains. Mr. Thompson, the deceased, was in charge of tlie train when 
it was loading the 'four-spot' rails, in that he had charge of giving the signais 
to move the train back and forth opposite thê partieular rails to be loaded. 
At the instant of the accident one car had been loaded with the rails, and the 
train crew was carrying this car of rails to Greenvllle, to be there set on a 
slde track on its way to the dlstributlng points of the rails. The train was 
backing. The empty flat car was therefore the front end of the train. The In- 
testate was standing, as his dutles requlred him to stand, on this émpty flat 
car. The train was proceeding at a speed of about 10 miles an hour. As this 
empty flat car reached a high,and narrow eut at the point of a sharp curve In 
the track, it struck a hand, car on the track. The crew of the hand car had 
glven no waming by statiôning à man atead, as requlred by the rules. Bè- 
fore the flat Car struck the hand car, Thompson gave the signal to stop. Tlie 
brakes were appUed, but the train had suifident momentum, so that the hand 
car was demolished and the, flat car was der&lled, and Thompson was thr(>wn 
under tlie car, recel vlng injuries from whieh he died. 

"It appears that up to the tlmè of the accident men had been working for 
the Company in putting in tles àt this point. One of thèse men on the hand 
car was a man named Duqoette, who was employed by the Canadlan Pacific 
on this track work. At the, time he was seen by the witness Mcl^eod, be was 
standing near the ruins of the hand car,, erylng. The men on the hand car, 
at the tlme of the accident, were going in the direction of the tools tliat had 
been left beside the traék." 

One défense was a claim that the men on the hand car had been 
discharged on Saturday, a day and a half previous to the accident. 
The évidence of discharge was, however, that the roadmaster had 
discharged one Michaud, whom he says had charge of a section gang 
of 15 or 18 men. There was no évidence introduced to show that 
thèse men on the hand car had been discharged, or (if they belonged 
to this extra crew) had been informed that their foreman was dis- 
charged. In fact. Berger, the roadmaster, testified that he had sent 
a section man down to collect the tools. 

[1] The ground of this défense appears to be that, as this was a 
suit representing an employé, and net representing a mère passenger 
or a stranger, the burden rested on the plaintifï to show that the de- 
fendant, the Canadian Pacific Railway Company, had been guilty of 
négligence. On this point, and also on the main point of the case, 
f ully covered by what we hâve stated, the matters as we hâve stated 
them are not substantially in dispute. Inasmuch as the suit was 
brought by a représentative of an employé, the burden did rest on 
the plaintifï to show that the condition of the hand car which was 
destroyed, in connection with the circumstances which we hâve relat- 
ed, represented négligence on the part of the Canadian Pacific Rail- 
way Company, as f ully explained by us in Whitney v. New York, New 
Haven & Hartford Railroad Company, 102 Fed. 850, 43 C. C. A. 19, 
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50 L. R. A. 613. The facts, hovl'ever, show an obstruction on the 
main track of the Canadian Pacific Railway Company which pre- 
sumjjtively should not hâve been there. They also show that, when 
the hand car was lef t where the accident occnrred, it was presumptive- 
ly left there by a working crew of the Canadian Pacific Railway Com- 
pany,, which had just been using it. There was sufifîcient in the facts 
connected with the case tQ. justif y, its submission to the jury, even 
in accordance with the irules explained, as we hâve said, in Whitney 
V. New York, New Haven & Hartford Railroad Company. 

[2] The main défense, of coursé,: was either that the Canadian 
Pacific Railway Company was not engaged in interstate commerce so 
far as this transaction was concerned, or that the intestate was not 
so engaged at the time when the accident occurred. The proof s, as 
we say, 4o not contraveiie the facts substantially as we hâve stated 
them. If there are any variances, they are too unimportant to be 
commented on so far as this case is concerned. In ail this class o£ 
cases, the efïort'by the défendant corporations has been to split into 
fragments what was in façt a unit, and what was in fact a unitary 
occupation or enterprise. The Canadian Pacific Railway Company 
is notoriously and presumably a single enterprise, extending from the 
Atlantic Océan to the Pacific Océan, in part through the United 
States, but in the greater part through Canada. Both in the inhérent 
purposes of the organization, and in its opération, there is one, single, 
Consolidated, unitary essence; and so far as any person connected 
with trains operating thereon, in any way contributed to produce the 
resuit aimed at by the corporation, the corporation was a single, Con- 
solidated, international, interstate enterprise; and in ail its essential 
aspects the train of cars employed in the présent case for the prés- 
ent purpose, Connecting, as it did international points, and ail the 
persons employed on that train, were engaged in an international en- 
terprise and opération. In this aspect there were no fragments, but 
ail was combined in a Consolidated and single purpose. 

This ruie was illustrated emphatically and positively in the strik- 
ing and leading case, referred to so often as the Pedersen Case, 229 
U. S. 146, 33 Sup. Ct. 648, 57 I.. Ed. 1125, Ann. Cas. 1914C, 153, 
where a mechanic who, for ail that the case showed, had never 
been out of the state of New Jersey, was engaged in carrying material 
to be used in repairing a bridge on an interstate commerce railroad. 
In the Shanks Case, decided by the Suprême Court on January 10, 

1916, 239 U. S. 556, 36 Sup. Ct. 188, 60 L. Ed. , while it was held 

that at the time of the in jury the prosecutor, as well as the corpora- 
tion, must be engaged in interstate commerce, a mechanic engaged 
soleiy in taking down and putting up an overhead countershaft was 
not necessarily so engaged. In the persent case the intestate was 
employed as a conductor or brakeman running trains between Brown- 
ville, in the state of. Maine, and Megantic and Me Adam Junction, in 
Canada, being east and west terminais in a f oreign country, and 
where the train in which he was engaged was especially set up for 
and engaged in gathering up rails from interstate tracks, to be taken 
te other parts of the interstate tracks; and this was being donc with' 
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oùt any suggestion that they were to be left at intrastàte points. It is 
therefore évident that the deceased was directly employed in an inter- 
staté enterprise, which the Canadian Pacific Railway Company as a 
unit had undertaken. 

Beyond this it is sufficient that we ref er to St. Joseph & Grand Is- 

land Railway Company v. United States, 232 Fed. 349, C. C. A. 

, decided in the Circuit Court of Appeals for the Eighth Circuit 

on March 9, 1916. When analyzed, the cases are so strikingly alike 
that the authority of the décision in the Eighth Circuit completely 
fits and covers the corresponding conclusion reached by the District 
Court in the présent case. Every possible feature for claiming that 
the case in the Eighth Circuit was not within , the fédéral statutes, 
which can possibly be urged in the présent case, was met and dispos- 
ed of adversely to the transportation corporation; and, af ter stating 
the facts as we bave stated them, we would hâve no occasion to do 
otherwise than follow the Eighth Circuit in the case referred to. 

The judgment of the District Court is affirmed, with interest, and 
the défendant in error recovers her costs of appeal. 



OWEN V. ALFORD et al. 
(Circuit Court of Appeals, Flfth Circuit. May 8, 1&16.) 

No. 2872. 

INJUNCTION ®=>118(1)— SUBJECTS OF RELIEF—ACTIONS AT LAW. 

A bill in equlty by recelver of railroad to restrain défendants from 
prosecuting actions at law for dahiages caused by the overflow, during 
tlmes of excessive rains, of their respective lands, due to a fill or em- 
bankment erected by the railroad, alleglng that the natural flowage of 
water In the bed of the stream has not been obstructed, and that plain- 
tlfC does not know of any négligence in the construction or maintenance 
of the roadbed, and failing to show that the plaintiffs in the actions at 
law hâve not good causes of action, is properly dlsmissed. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. §§ 22S-232, 234 ; 
Dec. Dlg. <@=>118(1).] 

Appeal from the District Court of the United States for the Northern 
District of Mississippi ; Henry C. Niles, Judge. 

Bill in equity by W. F. Owen, receiver of the New Orléans, Mobile 
& Chicago Railroad Company, against L. J. Alford and others. From 
a decree for défendants, plaintitï appeals. Modified and afifirmed. 

James N. Flowers, of Jackson, Miss., and Joseph C. Rich, of Mobile, 
Ala. (Flowers, Brown, Chambers & Cooper, of Jackson, Miss., on the 
brief), for appellant. 

George J. Leftwich, of Aberdeen, Miss. (Adams, Dobbs & Pinson, 
of Ackerman, Miss., and Leftwich & Tubb, of Aberdeen, Miss., on 
the brief), for appellees. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

Ê=»For other cases see same topic & KEY-NUMBER la ali Key-Numbered Oigesta & Indexes 
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WALKER, Circuit Judge. This is an appeal from a decree dis- 
missing a bill in equity filed by the appellant, suing as the receiver of 
the property of the New Orléans, Mobile & Chicago Railroad Com- 
pany, against two individuals and a partnership, to restrain the de- 
fendants from prosecuting three certain actions at law which they 
severally had commenced against the railroad company before the re- 
ceiver of its property was appointed, and to enjoin them from insti- 
tuting other actions to recover damages caused by the overflow, during 
times of excessive rains, of their respective lands, due to a fill or em- 
bankment erected by the railroad company and maintained by it, and 
subsequently by the plaintifif as receiver, near a stream which runs 
by or through the several parcels of land of the three défendants. The 
bill, after averring the institution and pendency of the three suits, that 
every heavy rainfall furnishes a pretext for another claim for damages, 
and that the several défendants were preparing to bring other suits for 
further alleged damage âttributed to the same cause, averred as fol- 
lows: 

"Your orator shows that the embankment Is sUght; that no natural water 
course bas been obstrueted ; that the openlng under the track where the sald 
stream passes Is several times larger than the bed of the stream ; that the 
uatural flowage of the water in the bed of the said stream bas in no manner 
been obstrueted ; that the sald stream is one witli well-deflned bed and 
banlîs ; that the said railroad- is trestled over the said stream and on the 
sides thereof, and a much larger opening Is left than Is necessary to accom- 
modate the water in the bed of the said stream. 

"Your orator further shows that he knpws of no négligence In the con- 
struction of said roadbed or in the manner In which it is maintained ; that 
he is willing now to make such change as may be necessary to make the 
maintenance and usé of the said railroad lawful wlth respect to the rights 
of thèse défendants; that; he doès not know what is necessary to be done, 
or what would .satlsfy the law, or thèse défendants and other persons who 
miay be Interested east ,and west of the sald Une; , that this issue as to 
the rightfulness of the said construction of the said Une and of the mainten- 
ance bf the same in itS establlshed condition lies at the root of the contro- 
Yersles now on and of thosé to be hereinafter Instituted." 

It seems that the dismissal of the bill wbuld be sustainable under the 
rule that a bill of peace to prevent multiplicity of actions, where the 
parties are not numerous and before the rights of such parties hâve 
been established at law, is not maintainable, especially where the ques- 
tion of right is in litigation in another court of concurrent jurisdiction. 
Woodward v. Seely, 11 IlL 157, 50 Am. Dec. 445; Eldridge v. HiU & 
Murray, 2 Johns. Ch. (N. Y.) 281 ; Pennsylvania Coal Co. v. Dela- 
ware & Hudson Canal Co., 31 N. Y. 91 ; Paterson & Hudson R. Co. 
V. Jersey City, 9 N. J. Eq. 434; Moses v. Mayor, etc., 52 Ala. 198; 
Orton V. Smith, 18 How. 263, 15 h. Eid. 393. 

But the bill is open to the further criticism that its averments fail to 
show that the railroad company was within its rights in constructing 
and maintaining the fill or embankment as it did, or that either of the 
pending suits was unfounded, or that those alleged to be in contem- 
plation would not be based upon good causes of action arising since the 
.pending suits were brought. The averments above quoted, to the effect 
that the natural flowage of the water in the bed of the stream has not 
been obstrueted, and that the plaintiff does not know of any négligence 
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in the construction of the roadbed or in the nianner in which it is 
maintained, by no means show that tiie wrongs complained of in the 
pending suits were not committed, or that the roadbed as it was con- 
structed and is maintained does not amount to an actionable nuisance, 
a continuation of which gives rise to a new cause of action whenever 
in times of excessive rain the lands of the défendants are subjected to 
destructive overflows due to the structure complained of . The absence 
of négligence in the construction and maintenance of the roadbed is 
not alleged, even upon information and belief. The plaintifï avers 
merely his ignorance of any négligence in that regard, without show- 
ing that he has such knowledge or information of the subject-matter 
referred to as would enable him to recognize négligence if it existed. 

But one's use of his property may make it a nuisance to others, 
though there is no neghgence. 29 Cyc. 1161. The bill discloses noth- 
ing which stands in the way of the conclusion that the suits at law 
which are pending and those which are alleged to be contemplated are 
ail well founded on the fact that an actionable nuisance has been cre- 
ated and is continued to be maintained. A court of equity well may 
refuse to protect from the harassment of a number of suits one who 
allèges nothing inconsistent with the conclusion that wrongful conduct 
of himself or his privy makes justifiable the bringing of each of the 
suits sought to be enjoined. Turner v. City of Mobile, 135 Ala. 73, 
33 South. 132; 1 Pomeroy's Equity Jur. § 250. 

The decree appealed from is affirmed, except that it is so modified 
as to make the dismissal of the bill one without préjudice. 

M AXE Y, District Judge, concurs in the resuit 



PATERLINI et ux. v. MEMORIAL HOSPITAL ASS'N OF MONONGAHELA 

CITY, PA., et al. 

(Circuit Court of Appeals, TMrd Circuit. May 6, 1&16.) 

No. 2064. 
Chabitiès "©=345(2)^ — Hospitals — Actions for Death — Sufficiency of State- 

MENT. 

In an action against a hospital and its trustées for the death of a pa- 
tient, tlie statement alleged that défendants, in eonducting the process of 
reiuoving the activities of the hospital from one building to another, were 
guilty of négligence in keeping poisons in such circumstances that a 
nurse, through mistake, administered poison to plaintiffs' son. The state- 
ment averred no négligence on the part of the nurse, but raised questions 
concerning the administration of charitable foundations, of which the 
hospital was one. lield that, despite the vagueness of the statement, it 
was good against demurrer. 

[Ed. Note. — For other cases, see Charities, Cent. Dig. § 103; Dec. Dlg. 
<S=>45(2).] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

Action by John Paterlini and wife against the Mémorial Hospital 
Association of Monongahela City, Pa., and others. From a judgment 

(gssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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(229 Fed. 838) sustaining a demurrer to the statement, plaintiffs ap- 
peal. Reversed and remanded. 

Arthur O. Fording, of Pittsburgh, Pa., for appellants. 

Mcllvain, Murphy, Day & Witherspoon, of Pittsburgh, Pa., Cari E. 
Gibson, ôf Monongahela, Pa., C. G. Mcllvain, of Pittsburgh, Pa., and 
Andrew' M. Linn, of Washington, Pa., for appellees. 

Before BUFFINGTON, McPHERSON,. and WOOLLEY, Circuit 
Judges. 

PER CURIAM. In this case John Paterlini and his wife, citizens 
of Italy, brought suit against certain citizens of Pennsylvania, to wit, 
the hospital named and certain individuals, who were its trustées. 
On demurrer to the amended statement, the court below entered a 
judgment in favor of the défendants. The action was brought to 
recover damages for the financial loss caused the plaintiffs by the al- 
leged négligence of the said hospital and the said individuals, which 
it is claimed resulted in the death of their son, who was a patient in 
the hospital. The averred négligence of the said hospital and the said 
individuals consisted in keeping a certain poison, "in such circum- 
dtances as to allow a nurse, whether careful or négligent, to make a 
mistake," and "in so conducting the process of removing the activ- 
ities of the same hospital from one building to another as to make 
such mistake possible," and "in the employment of persons charged 
with the direct management of the said hospital and especially of 
those charged with the duty of said removal," and "in failing to pro- 
vide for the said patient's safe environment for his care." The al- 
légation is that the joint négligence of said corporate défendant and 
said individual défendants caused the injury complained of. The ac- 
tion is not based on any alleged négligence of the nurse who adminis- 
tered the draft to said patient. In view of the allégations of the plead- 
ings and of the fact that the questions involved in this case so closely 
concern the administration of charitable foundations in Pennsylvania, 
we are unwilling to pass upon the liability of such institutions and 
their trustées for négligence, until by the proofs, rather than from 
the uncertain averments of pleadings, we are precisely informed of 
the facts upon which our judgment should rest. Without, therefore, 
expressing in any vv^ay, any view upon thèse questions, we deem it 
the exercise of wise discrétion to overrule the demurrer and allow 
the proofs to be placed on record before the case is reviewed by this 
court. 

Accordingly, we will reverse the judgment below, remand the cause, 
with directions to overrule the demurrer, without préjudice to la ter 
raising the questions raised by it, and that the cause proceed in due 
course. 
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YOUNG V. HERMAN. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 4, 1916.) 

No. 2826. 

1. Patekts <J=5318(1) — Infbingement — Liability for Pkokits. 

There may be a separate personal liability for profits on the part of 
successive owners of an Infringing business, covering the perlods of thelr 
resp«;etive ownership, although the infrlngenient vvas sufflciently continu- 
ons to .iustify uniting both periods in one suit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-568; l>ec, 
Dig. ©=5318(1).] 

2. Lis Pekdens <g=524Q) — Pcrcïtaser of Business Pendente Lite. 

A purohaser of an infringlug business iiendente llte, after entry of an 
interWcutory deeree on the mandate of an appellate court granting an 
injunctlon is bound by the injunction, and by the findings of validity and 
infringeiuent on which the deeree is based, and in further proceedings can 
présent a uew défense on either of tliose issues only by permission of the 
appellate court. 

[Ed. Note. — For other cases, see lAs Pendens, Cent. Dig. §§ 38, 42, 44 ; 
Dec. Dig. <g=324(l).] 

3. Lis Pendens <©=526(1) — Pukchaser Pendente Lite— Accounting fob Prof- 

its. 

Such purchaser, however, Is not bound by flndlngs of fact or law on 
which a deeree for profits against his predecessor was based, and is en- 
titled to be heard as to the amount of profits niade by himself after Ms 
purchase. 

[Ed. Note. — For other cases, see Lis Pendens, Cent. Dig. §§ 58, 62 ; Dec. 
Dig. ®=26(1).] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; Clarke, Judge. 

Suit in equity by Reinhold Herman against the Youngstown Car 
Manufacturing Company and John P. YoUng, impJeaded. From a de- 
eree against défendant Young, he appeals. Reversed. 

See, also, 191 Fed. 579, 112 C. C. A. 185, and 216 Fed. 604, C. 

C. A.— .,■• . 

F. W. H. Clay, of Fittsburgh, Pa., for appellant. 
T. A. ConnoUy and Joseph B. ConnoUy, both of, Washington, D.C., 
for appellee. 

Before WARRINGTON, KNAPPEN, and DENISQN, Circuit 
Judges. 

PER CURIAM. For the progress of this litigation, see the opin- 
ions on the former appeals in the same case. Herman v. Youngètown 
Car Mfg. Co., 191 Fed. 579, 112 C. C. A. 185, and 216 Fed. 604, 610, 

C. C. A. . A supplemental bill, filed against Young, resulted 

in a deeree against him for profits, and he appeals. As we think there 
must be further proceedings before a final disposition, we now state 
merely our conclusions : 

1. The order permitting the filing of the supplemental bill was with- 
in the discrétion of the tirial court, and should not be disturbed. 

<g=>For other casea see same topiç & KBY-NUMBER In aH Key-Numbered DlgeSts & Inflexes ' 
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[1] 2. The supplemental bill, while inartificial, tenders cleâfly 
eiiough the issue whether Young must respond personally for profits 
for inf ringements after he took over the business. In connection with 
the original, it amounts to a claim of several liability, by periods, for 
the profits of a continuons infringement, and we think this permissi- 
ble, under tlie peculiar facts hère présent. 

[■2] 3. As a purchaser of the business pendente lite, Young is bound 
by the interlocutory decree against the corporation, and so, as con- 
cerns his acts in carrying on the same business, is bound by the find- 
ings of fact and law on which that decree dépends, viz., that the patent 
was valid and was infringed. The decree to this effect having been 
entered pursuant to the mandate of this court, Young, like the défend- 
ant corporation, can be allowed to présent a new défense on either of 
thèse issues only after application made to and granted by this court. 

[3] 4. Young, as an individual, and with référence to profits on in- 
fringements committed by him after the corporation ceased, is not 
necessarily bound by the findings of fact or conclusions of law which 
led to the former decree for profits agaiast the corporation ; the only 
issue involved was as to the profits the corporation had made. Prima 
facie, Young is entitled to be heard, as to the amount of his profits, 
in proof s as to the facts, and in argument as to the law. The record 
in the former proceedings may or may not be persuasive that he was 
so completely identified with the corporation as to make it unseemly 
to let iiim escape from the measure of liability fixed upon it; but 
upon that proposition, as well as upon the fact of the amount of profits 
made by him and the possibility of and the rule of apportionment, he is 
entitled to answer and to be heard after he bas become, personally, a 
party to the case. 

The decree must be reversed, with costs, and the case remanded for 
proceedings in accordance herewith. 



KAWNEER M.FG. CO. v. TOLEDO PLATE & WINDOW GI.ASS CO. 
(District Court, E. D. Mlchlgan, S. D. July 23, 1915.) 

1. Patents <S=î328 — Validity and Invention — ■Structube for Holding 

Plate Glass. 

The Plym patent. No. 852,450, for a structure for holding heavy plate 
glass in position, was not anticlpated sînd discloses patentable invention ; 
also held infringed. 

2. Patents ©=366 — Anticipation — Priob Patent to Same Inventob. 

The test to he applied as to the validity of a patent with référence to 
an earlier patent to the same inventer is a comparison of the acope and 
breadth of the claims of the two patents. 

[Ed. Note.— For other cases, see Patents, Cent DIg. §§ T9, 81 ; Dec. Dig. 

<g=a66.] 

3. Patents <S=>.35— Evidence of Invention — Commebcial Success. 

DifBcultles encountered by a patentée in attemptlng to introduce his 
patented device, foUowed b,y its later coumiercial success, are persuasive 
évidence of invention. 

[E.d. Note. — For other cases, see Patents, Cent. Dig. § 3&; Dec. Dig. <&=> 
35.] 

4t=»For otber cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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4. Patents <S=5227 — Suit for Infringement — Défenses. 

The Intention of a défendant Is immaterial on the question of Infrlnge- 
ment. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 358; Dec. Dig. <©=> 
227.] 

5. Patents <g=>234 — Infringement — Impairment of Fonction of Device. 

Infrlngement is not avoided by impairment of the functions of a patent- 
ed device in degree, if the features are retained. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 370, 381 ; Dec. 
Dig. <S=234.] 

6. Patents <®=>327 — Suits fob Infringement — Effect of Priob Décisions. ' 

Décisions respeeting the validity of a patent are entitled to considéra- 
tion in a subséquent suit in a court of equal jurisdlction, the welght to be 
given them depending on the Clrcumstances In each case. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dig. <®=>327.] 

In Equity. Suit by the Kawneer Manufacturing Company against 
the Toledo Plate & Window Glass Company. On final hearing. De- 
cree for complainant. 

Wallace R. Lane, of Chicago, 111., for plaintifï. 

Wilber Owen, of Toledo, Ûhio, Phillip C. Dyrenforth and Robert 
Lewis Ames, both of Chicago, 111., Paul Bakewell, of St. Louis, Mo., 
Edwin C Lewis, of Détroit, Mich., and Jones, Addington, Ames & 
Seibold, of Chicago, 111., for défendant. 

TUTTLE, District Judge. This is the ordinary patent suit in that 
the plaintiff asks for an accounting and injunction against the défend- 
ant for infringing patent, and also usual in that the défense offered 
is lack of validity of the patent and lack of infringement by the de- 
fendant's structure. 

[1] The patent in suit is No. 852,450 to Plym, May 7, 1907, for a 
structure for holding heavy plate glass in position for show Windows, 
or for any similar purpose. The objects to be attained are several. It 
should be held in such a way as not to mar the beauty of the window, 
by supports in the center or through the pane of glass. Because of the 
fact that glass expands and contracts when subjected to différent tem- 
pératures, it makes it necessary that the holding shall yield sufficiently 
so that it will not break the glass when it expands, and at the same 
time not hold the glass too loosely when it contracts. In order to les- 
sen the danger in this regard it is désirable that there should be venti- 
lation from the outer side of the pane of glass to the inner side, so 
that the cool air from the outside can pass in and spread over the inner 
surface of the glass, and equalize the température so far as possible, 
and avoid unequal expansion and contraction, which is dangerous to 
the glass. 

The glass is subjected to pressure by currents of air, as well as liable 
to be subjected to pressure from persons who might lean against the 
glass. Thèse pressures may be exerted from either side, but are more 
likely to occur from the outer side. It is therefore désirable to hâve the 
glass so set that it shall be held with sufficient rigidity to resist thèse 

®=aFor other cases see same toplc & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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pressures, and at the same time in a manner sufliciently yièlding so' 
that it willnot break at the holding point. If it is held absohitely rigid 
at the holding point, then, when strains are exçrted upon the glass by 
the wind, it could not bend in at its central portion without breaking 
at or near the holding point. 

It is also désirable that moisture which may aceumulate on the inner 
surface of the glass, either f rom the altfnosphere or when the window is 
washed, should be taken care of by some form of gutter at the base, 
and that the water so collected in the gutter at the base of the glass 
should be disposed of in such a way as not to leave the inside window' 
sill wet or rot the wood near the base of the glass. It is of course to be 
desired that the structure used to hold and ventilate the glass and dis- 
pose of moisture be easy of installation, and it should be easy to re- 
move it for replacement or for cleaning out the structure. 

Numerous parties had made efforts to accomplish thèse various re- 
sults. As is usual in the différent arts, the eariy inventors had some 
particular one of thèse désirable results in mind, and their efforts 
were exerted for the accomplishment of that particular resuit. As the 
art developed they began to combine the objects which they hoped to 
attain. Inventive genius had sufficiently developed at the time of 
Strayer patent. No. 416,080, November 26, 1889, so that the holding 
of the glass was attempted, if not accomplished, by substantially three 
éléments, a stool or rest to support the glass at its bottom, a gutter sup- 
porting it at the back or inner side, and a brace, holding it at its front 
or outer edge. 

The plaintiff's patent in suit contemplâtes the use of thèse three élé- 
ments, but in my opinion not in such a way that they can be said to be 
the same éléments as those of Strayer. The front holding élément is 
différent in some respects ; but the particular différence, and the one 
which to my mind is controlling, is the différence in the inner member. 
The inner gutter, which Strayer shows as rigid, has no provision for 
ventilation, and, while it might hâve resiliency at a portion of its hold- 
ing contacts, the method of fastening in position is such that it would 
be rigid at the corners of the glass. There seems to hâve been no 
thought on the part of Strayer to hâve this gutter résilient, and his 
structure was such that, even though it was in fact résilient at points 
away from the ends of the glass, that would be a misfortune rather 
than a benefit, because it was certainly not résilient at the ends. So it 
seems to me that he must hâve had in mind, so far as he contemplated 
that phase of the matter at ail, to make it rigid. He certainly did not 
hâve the combination of éléments called for by the Plym claims, and 
his device is but a modification of the former improvised type made by 
village carpenters, with a tube soldered to one end of the gutter for 
carrying off the water from the inner surface of the window. In the 
Strayer construction there is no provision for the subgutter, by which 
the water is carried to the outside of the setting immediately beneath 
the glass in such a way as to allow for ventilation by the same means 
which dispose of the water, as in the Plym patented device. 

The change of the inner holding member from a rigid one to a résili- 
ent one was an important step in the development of the art, and I 
think it, together with the combination of éléments of plaintiff's de- 
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vice, goes beyond what would be mechanical skill. While in some other 
combinations of éléments, very différent from Strayer, a résilient inner 
member had been shown, those other devices and structures were so 
différent from plaintiff's device that it seems to me that it rises beyond 
mechanical skill to hâve made this inner gutter retaining; member of 
such form, material, and structure as could be yielding and résilient 
and so combined with the other éléments as to produce the desired 
results. 

As I understand the development of the art and the earlier patents, 
Plym was the first to use in any practical v^'ay the yielding inner mem- 
ber, so that on pressure from the outside, where pressure is most likely 
to occur, the glass would be so firmly held as to keep it in place, and 
yet at the same time would yield sufffciently wherever the strains were 
exerted, so that it would not break at the edges near the holding points. 
Out of this invention a new combination and useful structure seems to 
hâve been created, and one that has been of real benefit and assistance 
to the public generally and is now in gênerai use. 

It is urged that Plym's first patent, No. 846,343, patented March 
5, 1907, the application for which was copending at the Patent Office 
with the application for the patent in suit, covers the structure de- 
scribed in the patent in suit so fuUy and in such a way that the subsé- 
quent patent, the patent in suit, is void ; the contention of the défend- 
ant in that regard being that not only should the test be applied as to 
whether or not the claims of the patent in suit add enough of inventive 
genius over the claims of Plym's prior patent to warrant the issuing of 
a patent, but it is claimed in addition that if from the drawings or de- 
scription, or anything contained in any way in the prior patent, enough 
is shoiwn of the structure of the patent in suit, so that by the use of me- 
chanical skill, added to what is disclosed by Plym's first patent, the 
structure of the patent in suit could be made, then the second patent 
is void. In other words, défendant claims that ail that Plym shows 
that he knew about a structure of this kind prior to the time that he 
filed the application for the patent in suit should be construed against 
him and against the patent in suit in the same way that it would be if 
that information had been obtained by him, prior to the time of his 
filing his application for the patent in suit, from 5ome outside source, 
and the information had not been acquired by his own genius. 

[ 2 ] I hold that the test to be applied as to the validity of the patent 
in suit with référence to the earlier patent is the scope and breadth of 
the claims of the two patents. The claim of the earlier Plym patent 
is for an entirely différent combination of éléments from the claims in 
suit, and hence does not affect the validity or scope of the claims of 
the Plym patent in suit. Century Electric Co. v. Westinghouse Electric 
& Mfg. Co., 191 Fed. 350, 352, 112 C. C. A. 8; Anderson v. Collins, 
122 Fed. 451, 457, 58 C. C. A. 669; Bâtes v. Coe, 98 U S- 31, 25 L. 
Ed. 68. 

I think it is plain from the earlier Plym patent that Plym had then 
conceived the idea of a résilient inner retaining gutter, but at that time 
he thought to accomplish the results by using that résilient inner gutter 
support in connection with a différent combination than that shown by 
the claims in suit. In the first patent he shows an outer retaining 
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member which îs rigid. It was necessary that it should be rigid, be- 
causè the earlier Plym patent contains, as a part of its entire scheme, 
the holding of the glass on a shelf made out of and a part of the outer 
retaining member. It was quite a différent structure from the struc- 
ture of the patent in suit. I am satisfied from the record and the best 
thoûght I can give to the earlier Plym patent that it would not be a 
successful structure. I do, not think that any structure with a résilient 
inner retaining member and a rigid outer retaining member would be 
practical. The strains from the wind on the outside of the pane would 
press the glass back against the résilient part which would yield, while 
the outer rigid member would remain firm, resulting in the glass leav- 
ing the outer rigid member on pressure of the wind, and when the 
pressure is withdrawn, the glass would come back and rattle against 
the rigid outer member. If I am correct in my views in this regard, it 
would make a very undesirable and inipracticable structure. 

In a less degree the same thing would be true if the outer member 
was résilient and the inner member rigid. The only reason why it 
would not be so objectionable would be because pressuré was not ex- 
erted against it from the inside. If wind currents or other strains 
should come against the inside ofthe structure, then the same objection 
and unfortunate results which I hâve pointed out would follow, if the 
outer retaining member was résilient and the inner member was rigid. 
But I take it in actual use thèse wind currents and the usual pressure is 
upon the outside. So there would not be so much objection to a rigid 
inner member and a résilient outer member, so far as this disadvanta- 
geous resuit is concemed. I do not think there in anything in the prior 
art or in the earlier patents, including Plym's, that would void the pat- 
ent in suit. 

[3] While the art had been quite thoroughly canvassed, it seems 
to me that it remained for some one to find the particular combination 
which was necessary for practical success. I think that the patent in 
suit of Plym first shows the particular combination which resulted in 
that success which had been sought by so many and for so long. The 
early difficulties of the patentée, Plym, while attempting to introduce 
the patented device, and its subséquent commercial success, are par- 
ticularly persuasive that the création of the deviCe of the Plym patent 
in suit required inventive genius. Diamond Rubber Co. v. Consoli- 
dated Rubber Tire Co.., 220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527; 
Grever v. Hoffman (C. C. A. Sixth Cir.) 202 Fed. 923, 121 C. C. A. 
281; Sly Mfg. Co. v. Russell Co., 189 Fed. 61, 110 C. C. A. 625. It 
remains to détermine as to whether the defendant's structure infringes 
the claims in suit. To my mind that is not so difficult a question as the 
question of validity. 

Defendant's only contention of noninfringement is that the inner 
member of defendant's construction is not résilient, but, on the con- 
trary, is rigid. Plaintiff is not entitled to insist on absolute rigidity, 
such as would resuit from direct contact of the glass with cast iron. 
We ail know that, before any of thèse inventive minds gave their 
energy and attention to the subject, glass was siipported by wood and 
putty, and the plaintiff cannot daim any right to exclude the use of 
such yielding force as cornes from the materials themselves, whether 



KAWNEEB MFG. CO. V. TOLEDO PLATE A WINDOW GLA8S CO. 367 

it be wood, putty, rubber> or other material. But the resiliency which 
the patentée Plym discovered and claimed in his patent and inhérent 
in his device was the resiliency which cornes from the shape and ar- 
rangement of material rather than the compression or indentation of 
the material which is used in the device. 

On the other hand, the plaintiiï ought not to be limited to a retain- 
ing member so résilient that it could be easily pressed aside. There 
is nothing in the claims that would indicate that he intended to hold 
the glass by a weak spring, or something that would yield easily. One 
little experienced in the art would recognize that it must be held 
firmly. There is nothing in the drawings of the patent in suit any- 
where that would indicate that the plaintiff had in mind, nor do the 
claims contemplate, a weak holding such as çould be easily pushed 
aside ; but everything indicates that it should hâve strength sufficient 
to hold the glass in place, and that the glass shall only move when 
heavy pressure or abnormal strains are exerted against the glass. It 
is apparent that the device contemplated that it should hold the glass 
in place until, as nearly as possible, the strength of the glass had been 
exhausted, but that before the glass should break the holding member 
should yield, and then yield only sufficiently and so far as necessary 
to prevent the breaking of the glass. Of course, this could not be 
done to a strict nicety, but the device seems to hâve had in mind to 
accomplish that so far as possible. The nearer it cornes to accom- 
plishing that resuit, the nearer it accomplishes the désire the inventor 
had in mind, and the more useful it was in the art. 

[4] The défendant contends that it does not désire to make use of 
this résilient construction at ail, that the désire is to hâve a rigid 
inner wall, and one that would yield only in the manner as would 
putty and the old éléments in the old art. The defendant's intention, 
however, has nothing to do with the question of infringement so long 
as it sold the infringing devices. Thompson v. Bushnell Co., 96 Fed. 
238, 37 C. C. A. 456; Parker v. Hulme, Fed. Cas. No. 10,740. I am 
satisfied that the defendant's structure goes beyond what it had a 
right to do, and goes beyond the yielding quality of those old uses. 
While it may be less yielding than the plaintifï's structure, it is, nev- 
ertheless, sufificiently résilient so that it does make use of the principle. 
It comes within plaintifï's patent and the claims in suit. The effort 
of the défendant, it seems to me, has not been to see how nearly it 
could corne to making what it claims to hâve desired, a rigid inner 
gutter, but rather how nearly it could come to getting the benefits of 
the combination shown by plaintifï's patent without infringing. 

[5] Infringement is not avoided by impairment of the functions of 
a patented device in degree, if the features are retained. Murray v. 
Détroit Wire Spring Co. (C. C. A. Sixth Cir.) 206 Fed. 465, 124 C. 
C. A. 371 ; Penfield v. Chanibers, 92 Fed. 630, 653, 34 C. C. A. 579. 
I hold that the gutter in defendant's device is résilient within the 
meaning of plaintifï's patent. It therefore follows that the défendant 
has infringéd plaintifï's patent. 

This finding is on the defendant's device of so-called scant brackets. 
It is shown by the record that those were used, and it is on that struc- 
ture that the plaintifï bases its suit. The other subséquent structures 
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with the full bracket are not involved in this suit in any way. The 
use of those by the défendant is subséquent to the filing of the bill in 
this case, and so far as the détermination of the issues before the 
court ât this timé is concerned it is irrelevant and immaterial. I hâve 
no occasion to décide whether the subséquent structure with the so- 
called full brackets is an irifringement of plaintifï's patent. 

Plaintiff is entitled to the injunction and accounting prayed, and a 
référence will be made to William S. Sayres, Jr., as spécial master, 
for such accounting. A decree will be entered in accordance with this 
opinion. 

[8] I hâve not overlooked the décisions in other districts, ail of 
which hold this patent valid. Sonie of those were consent decrees, 
and of course their force is greatly weakened by that fact. Others 
were interlocutory injunctions, and ought not to hâve as great weight 
with the court ordinarily as final hearings ; yet in cases of this kind 
the présentation is often nearly as complète on the application for 
temporary injunction as on the final hearing, and the judges who bave 
written opinions in the matters of temporary injunctions seem to bave 
given careful attention to the question of validity. There hâve been 
two décisions on contested final hearing sustaining the validity of the 
plaintifï's patent. So that, in addition to my own conclusions in re- 
gard to the matter, I give weight to the préviens adjudications of this 
patent by another District. Court in this circuit and by district judges 
in other circuits. Murray v. Détroit Wire Spring Co., supra ; Dow- 
agiac Mfg. Co. v. Brennan, 127 Fed. 143, 145, 62 C. C. A. 257, 259; 
Doelarer v. German-American Filter Co., 204 Fed. 274, 122 C. C. 
A. 472. ■ ' 



In rfi LESSER. 

Ex parte INTERKATIONAL TRUST CO. 

(District Court, g. D. New York. February 11, 1916.) 

Bankruptcy <s=>408(1) — Disciiarge— Geou>'ds for Refusal — Pekjurt m 

Other l'pocEErllNGS. . , 

' No iier.iur.y coiiunltted bya banknipt in^iny bankrupteyproceecllngs ex- 

■ .cept those agaiiist himself Is ground for refusal of a discharse, not^vlth- 

. Rfandins the literal readin^r ..j)f iBaukr, Act July 1, 1898, c. 541, § 14, 30 

,,Stati 5150 (Comp. St. 1913, § 9398), denylng a discharge to one who has 

commltted an offense puiushable by inipri.sonment as thereiu proyided, 

ànd section 29 (section 9613), maklug it an offense punlshable by Imprls- 

onment to make a f aise oath in relation to any proceedings in bankruptcy. 

[Kd. Note.-^For other cases, see Bankruptcy, Cent. Dlg. § 732; Dec. Dlg. 

©=>408(1).] ■ ■ 

In Bankruptcy. Proceedihg against Joseph S.' Ifcsser. Qn excep- 
tions to spécifications of objections to discharge by the International 
Trust Company. Exceptions sustàined iri part, .aria overruled in part. 

This cause cornes up on exceptions to spécifications of objection. , The ;cred- 
itor has filed eight spécifications of objection, tô ail of which exceptions hâve 
been flled. Thè' flrst, second, and third relate to false oaths of the banlsrupt ; 
the flrst; twoîin theSeï proceedings, and thei third In other bankriiptty proceed- 

<E=3For other cases see sSiùe toplc & KEY-NUMBER In ail Key-Nuinbered Dlgests & l'udexe» ' 
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Infis In which he was examined as a witness. One of thèse bankrnptey pro- 
ceedings was agalnst the St Gallen Manufactùring Company, and the other 
agalnst M. G. Samuels & Co. At one Urne he had beén a director in the St. 
Gallen Manufactùring Company, and hls testimony was material because of 
his connection therewith. He also had financial relations wltb Mi. G. Samuels 
& Co. The foiirth spécification was because the bankmpt had concealed as- 
sets froni his trustée in bankruptcy ; the fifth, sixth, and seventh spécifica- 
tions w'ere that he had destroyed, concealed, and falled to keep his books of 
account ; the eighth, that he had obtainetl money from certain persons for the 
purpose of obtaiuing crédit, and that he obtained money on a materlally 
false statement in writlng. 

Léonard J. Obermeier, of New York City, for exceptant. 
Saul S. Myers, of New York City, for objecting creditor. 

LEARNED HAND, District Judge (after stating the facts as- 
above). I sustain the exceptions to the first and second spécifica- 
tions, because it is not alleged that the bankrupt, at the time of com- 
mitting the false oaths, knew that they were false, and that he made 
the oaths knovvingly and f raudulently ; also because it is not set f orth 
that they were material to the inquiry. The creditor may amend 
thèse two spécifications within ten days after the entry of the order 
upon the exceptions. 

The second spécification should likewise state in what respects his 
schedules were false. 

I sustain the exceptions to the third spécification, on the ground 
that no perjury in a bankruptcy proceeding other than that of the 
bankrupt himself is ground for opposition to the discharge. In re 
Blalock (D. C.) 118 Fed. 679. I am satisfied that, ahhough it is a. 
crime to make any false oath in any proceeding in bankruptcy, it is not 
a ground for déniai of a discharge unless the oath bè made in the bank- 
ruptcy proceedings of the bankrupt himself. I admit that a mère lit- 
eral reading of the two sections (Bankr. Act, §§ 14 and 29) might lead 
to a Conttary rèsult; but it is perfectly obvious that the bankrupt's 
discharge dépends upon his conduct toward his own çreditors, and not 
upon his gênerai truthfulness, even in other independent proceedings. 
The Circuit Court of Appeals for this Circuit, in Re Fiegenbaum, 121 
Fed. 69, 57 C. C. A. 409, had before it the question whether a second 
bankruptcy pétition should be stayed, and on page 71 of 121 Fed. (57 
ce. A. 411) raised the question whether an offense committedin the 
first proceeding would be available in the second. They did not dé- 
cide this question, but one reason for staying the second proceeding was 
the possibility that offenses committed in the first could not be used 
in the second. So far as the case goes it seems in accord with my 
understanding. The exception is sustained to this spécification, with- 
out leave to amend. 

. ; The exception <to , the ..f ourth spécification is: sustained, .-because it 
fails to state the nature and kind of property which was concealed, and 
that the concealment was donc knowingly and f raudulently, and also 
because it does not state with what pefrsons the concealment was effect- 
ed. Thé creditor mày ariiènd thç spécification within the same time as 
spécifications 1 and 2, 

■232F.--24 ■ " ' ■ 
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Exceptions to spécifications S and 6 are sustained until the créd- 
iter States what books of account and records the bankrupt destroyed 
and concealed and with wliom he concealed the same. Thèse spécifica- 
tions may be amended withih the same time as provided respecting 
spécifications 1 and 2. 

Exception to spécification 7 is overruled. 

Exception to spécification 8 is sustained, because the spécifica- 
tion does not state what money or property had been obtained, and also 
because it does not state the time and place of uttering the f aise state- 
ment. If the utterance of any false statement is relied upon, other than 
those made to the persons mentiohed in the spécification, such person 
must be set forth. The phrase "varions other banks in the United 
States and Switzerland and to various other persons" will be stricken 
from the spécification unless they àfe indiciated subsequently. Amend- 
ment tothis spécification may be made within the same time as pro- 
vided with respect to spécifications 1 and 2. 

No further time for filing spécifications will be granted than as con- 
tained above. The créditer has already had ample time in which to 
présent any objections to the discharge. Settle order on notice. 



In re BONVILLAIN. 

(District Court, E. D. Loulsiana. April 5, 1916.) 

No. 2054. 

1. Bankbtjptct i©=>400(1) — Powees of Trustée— Exemptions. 

Whlle a trustée In bankruptcy cannot arbitrarily refuse to set aside an 
exemption to whlch the bankrupt is entitled, he has discrétion, and repré- 
senta ail the creditors, and may in a proper case himself raise the ques- 
tion of the bankrupt's right to a clainied exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 6T1, 673; 
Dec. Dig. <S=>400(1).] 

2. Bankbtjptct <s=3l43(12) — Pkopeett Passing to Trustée— Life Insurance 

POUCT. 

Life Insurance poUcies, orlglnally payable to the insured or his estate, 
but later assigned to his wife, with fuU réservation of right to change 
the beneflclary at will, and whlch had cash surrender values at the time 
of the bankruptcy of the insured, pass to the trustée, unless exempt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 201; Dec. Dig. 
©=143(12).] 

3. Exemptions iS=50(1) — Statute-^Éetroactive Opération. 

Act La. No. 189 of 1914, exempting the proceeds of life Insurance pol- 
icles from exécution for debts, could not constitutlonally be given rétro- 
active effect, so as to exempt life Insurance pollcles whlch could hâve been 
seized by creditors whose clalms originate prior to the enactnient of that 
statute. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dlg. § 75 ; Dec. Dig. 
®=>50(l).l 

i. Bankbuptct ©=> 143(12) — Exemptions <©=»50(1) — Propertt Passinq to 
Trustée— Life Insurance Policy. 

Prior to the enactment of Act La. No. 189 of 1914, exempting the pro- 
ceeds of pollcles on the life of a bankrupt of which his wlfe was bene- 

(g=»For other cases see same toplc & KEY-NUMBER in ail Kcy-Numbered Dlgests & Indexes 
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fieiary, one which gave the tesured the power to change the beneficiary, 
and which had a cash surrénder value, could, uuder Civ. Code La. art. 
3183, maklng ail the property of a debtor the comiQon pledge of his cred- 
itors, and Code Prac. La. art; 647, providlng that an Incorporeal right might 
be seized under exécution, be selzed under exécution, and therefore passed 
to the trustée In bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 201; Dec. Dig. 
<©= 143(12); Exemptions, Cent. Dig. § 75; Dec Dig. ®=»50a).] 

In Bankruptcy. In the matter of Arthur A. Borivillain, bankrupt. 
On an application by the bankrupt for a review of an order of the 
référée dechning to set aside as exempt certain policies on the Hfe 
of the bankrupt surrendered by him to the trustée. Order aflSrmed. 

Borah, Himel & Bloch, of FrankHn, La., for bankrupt. 

FOSTER, District Judge. In this matter the bankrupt surrendered 
certain poHcies of life insurance, but claiihed thefti as exempt by vir- 
tue of Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 (Comp. St. 
1913, § 9590), and the law of Louisiana (Act 189, adopted July 9, 
1914). The trustée declined to set aside the poHcies as exempt, and the 
bankrupt applied to the référée for an order to compel him to do.so. 
The référée, however, approved the action of the trustée, on the ground 
that Act 189 of 1914 is unconstitutiona! with regard to debts existing 
before its passage, and therefore without application to the said 
policies. it is this order that is asked to be reviewed. 

[1] The bankrupt contends that the trustée is without discrétion, 
and is obliged to set aside and make a report of ail property claimed 
as exempt, leaving it to the creditors to except to the report, if so 
minded, and hence that the trustée should be ordered to allow the ex- 
ception. This is entirely too technical a view to take of the matter. 
The trustée could not arbitrarily refuse to set aside property to which 
the bankrupt was clearly entitled by law; but' he représents ail of the 
creditors, and is vested with some discrétion. In à proper case ques- 
tions regarding the bankrupt's right to exemptions may as well be 
raised by the trustée as by the creditor, and it is immaterial how this 
is done, provided ail parties hâve their day in court. 

[2] There is no dispute as to the facts. Bonvillain was adjudicated 
a bankrupt on July 28, 1915. He scheduled unsecured debts amounting 
to over $47,000 and no assets, except the policies in question, which 
at the date of the adjudication had net cash surrénder. values of about 
$4,000. AU of the debts scheduled had matured before the passage 
of Act 189 of 1914. The policies had ail been in existence at least 15 
years. They were originally payable to Bonvillain, the insured, or his 
estate, but some years before bankruptcy had been assigned by him 
to his wife, with full réservation of his right to change the beneficiary 
at will. Undoubtedly the policies are such as wouldpass to the trus- 
tée, unies s exempt. In re Herr (D. C.) 182 Fed. 716; In re Jamison 
Bros. (D. C.) 222 Fed. 93; In re Shoemaker (D. C.) 225 Fed. 330; 
Hiscock V. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 771. 

[3] And while it may be conceded Act 189 of 1914 is valid, and 
not in conflict with either the state or fédéral Constitutions (Holden v. 
Stratton, 198 U. S. 202, 25 Sup. Ct. 656, 49 L. Ed. 1018), it could not 
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l>e, and was not intendedtq be> .rétroactive., Thèrefore, if the ordinary 
creditors could ,have looked to' tlT,e iPolicies for the payment of their 
debts, the act would hâve no eiïect as to them, Louisiana Constitu- 
tions, 1898 and 1913; art. 245; Lloyd v. Hamilton, 52 La.Ann. 861, 27 
South. 275; Blouin v.. Ledet, 109 La. 7ll, 33 South. 741; Taylor v. 
Saloy, 38 La. Ànn.^ô^; Martin V. Kirkpatrick, 30 La. Ann. 1214; 
Sturges V. Crowninshield, 4 Wheat. 122, 4 L. Ed. 529 ; Gunn v. Barry, 
15 Wall. 610, 21 L. Ed. 212; Edwards v. Kearzey, 96 U. S. 595, 24 L. 
Ed. 793. 

[4] Could the creditors of the bankrupt hâve realized on thèse par- 
ticular policies by exécution or otheinivise. The solution of the ques- 
tion dépends, on the la,w of Louigiana. Nichol v. Leyy, 5, Wall. 433, 18 
L. Ed. 596. There are no Louisiana décisions directly in point, and 
very few from other jurisdiction?. , Policies of.hfe insurance are, 
however, by the modem jurisprudence, treated as property, though 
of a peculiar kind, and as choses in action, which, though not subject 
to exécution at common lavv and in the absence of a statute, may be 
reached in equity by creditors. Kratzenstein v. Lehman, 18 Mise. 
Rep. 590, 42 N. Y. Supp. 237; Rice v. Smith, 72. Miss. 42, 16 South. 
417; Biggert v. Straub, 193 Mass. 77, 78 N. E. 770, 118 Am. St. Rep. 
449; Heilbron's Estate, 14 Wash. 536, 45 Pac. 153, 35 L. R., A. 602; 
Skinner v. Holt, 9 S. D. 427, 69 N. W. 595, 62 Am. St. Rep. 878; 
Burlingham v. Creuse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 
L. R. A. (N. S.) 148. _'_. , .; . 

With regard to the policies herein.claimed it will be noted they are 
at présent payable to the wife. . By an unbroken line of décisions in 
Louisiana it is settled that an ordinary policy of life insurance pay- 
able to the wife is her separate property, not subject to the community 
debts, and unassignable without her consent. See Succession of Emo- 
not, 109 La. at page 365, Zly South. 368. But the Suprême Court of 
Louisiana also recognizes the gênerai rule that a policy is a chose in 
action and assignable (Lake v. New York Life Ins. Co., 120 La. 974, 
45 South. 959), and that, where the husband reserves the right to 
change the beneiiciary at will, the wife bas no vested interest in the 
policy, and may be disregarded, and the policy assigned without her 
consent (Alba v. Provident Savings Life Ins. Co., 118 La. 1021, 43 
South. 663). _ _ 

Under the law of Louisiana ail the property of a debtor is the com- 
mon pledge of bis creditors (Civil Code, art. 3183), and an incorporeal 
right may be seized under exécution (Code of Practice, art. 647). In 
this instance the bankrupt's rights in the policies are somewhat clouded 
by his désignation of his wife as beneficiary, and in order to realize the 
cash surrender value he would be compelled to change the désignation. 
There are certain rights of a debtor his creditors cannot avail them- 
selves of. Civil Code, arts. 1991 and 1992. But there is nothing in the 
law of Louisiana preventing the seizure of the cash surrender value 
of a life insurance policy: Where there is nothing spécifie in the law 
exempting them, a debtor cannot refuse to exercise his rights for the 
benefit of his creditors. Articles such as Civil Code, arts. 1991 and 
1992, are considered exceptions to the gênerai rule, to be stricfly con- 
strued, and not extended by implication. 
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This doctrine îs eleârly enunciated by the Suprême Court oî Louisi- 
ana. In Klotz v. Macre'ady, 44 La. Ann. 169, 10 South. 706, a debtor 
was compelled to rernove a cloud on his title tO real estate for the 
benefit of a creditor who had no right of action in him^elf. In 
Belcher & Creswell v. Johnson, 114 La. 640, 38 South. 481, where the 
debtor had the right to set aside a sale for lésion beyond moiety, he was 
compelled to exercise the right for the benefit dî his crèditqrs. In 
Fay & Egan Co. v. Ouachita Excelsior Saw & Plàning Mills, 50 La. 
Ann. 207, 23 South. 312, the seizure of an indefinite intefest in a con- 
tinuing contract was rnaintained, and the final disposition of the gar- 
nishment held in àbeyance, to awaît the termination of the contract. 
There are other cases to the same effect. See authorities citèd in 
the above cases. 

In the light of thèse décisions and the gênerai policy of the civil 
law, it is clear that the creditors of this bankrupt might well hâve 
looked to the policies herein surrendéred for pajTnent of their debts, 
and therefore they are not exempt under Act 189 of 1914. 

The décision of the référée was right, and it will be afïirmed. 



HACÎAR V. WATT et al. 

(District Court, M. D. Pennsylvanla. Oetolier Term, 1915.) 

No. 219A. 

1. Baxkexjptcy (g=>159 — "Voidable'' Préférence — What Constitutes. 

To be voidaltle as a preferential tninsfer, tinder Bankr. Act July 1, 1898, 
c. 541, § 60b, 30 Stat. 562 (Comp. St. 1913, § 9644), It must appear that the 
transfer was made within four nioiiths before pétition for bankruptcy 
\va.s flled, that the bankrupt was insolvent, and that the transférée had 
reasonable cause to believe that the enforcemeut of the transfer would 
etfect a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 247, 248, 262, 
268-281; Dec. Dlg. (S=»159. 

;For other définitions, see Words and Plirases, First and Second Séries, 
Voidable.] 

2. Bankbuptcy <s=i303(3) — Préférence — Evidence. 

In a suit to set aside a transfer as a préférence under Bankr. Act, § 
60b, évidence held insutficient to show that the transfer occurred wlthlu 
four months before the flUng o£ the pétition. 

[Ed. Ndte. — For other cases, see Bankruptcy, Cent. Dig. § 462 ; Dec. Dlg. 
<g=303(3).] 

3. Bankbuptcy ig=3l81— Fbaudulent Conveyance— Fraud of Cbeditobs — 

What Constitutes. 

Where a debtor, more than four luonths before the filing of a pétition 
in bankruptcy, transferred corporate stock to his brother, who had made 
hlni large advances, equal to, if not In excess of, the value of the stock, 
the transfer was not fraudulent as to other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 271. 
273, 274 ; Dec. Dig. <g=3l81.] 

In Equity. Bill by Marshall S. Hagar, trustée in bankruptcy of 
James A. Watt, against Alexander Watt and James A. Watt. Bill 
dismissed. 

.(g:=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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S. E. Darby, of New York City, and C. B. Little, of Scranton, Pa., 
for complainant. 

J. R. Scouton, of Wilkes-Barre, Pa., and J. W. Carpenter, of Scran- 
ton, Pa., for défendants. 

WITMER, District Judge. The trustée îs in this proceeding in eq- 
uity attemptiiig to recover, by virtue of section 60b of the Bankruptcy 
Act, f rom the défendant, Dr. Alexander Watt, brother of the bank- 
rupt, 65 shares of the capital stock of the De Hart-Watt Manufactur- 
ing Company, of the par vakie of $100 each, transferred to him by 
the bankrupt. 

[1,2] In order to establish a preferential transfer, voidable under 
this section, it must be made to appear: First, that the transfer was 
made within four months before the pétition in bankruptcy was filed; 
second, that the bankrupt was insolvent; and, third, that the trans- 
férée had reasonable cause to believe that the enforcement of the 
transfer would efïect a préférence. The plaintiff has failed to furnish 
the required proof to estaWish the fîrst requisite. The pétition was 
filed on the 19th day of March, 1915, and the assignment on the cer- 
tificate of stock bears date as of the 14th day of November, 1914, ex- 
ceeding by five days the time limit, and thus excluding the transac- 
tion frorn the opération of the provisions of the act, if the date cor- 
rectly recites the time when the transfer was made. Plaintifï insists, 
however, that it does not, calling attention to the testimony of the 
bankrupt, who, wheri examined by his creditors, stated that he had 
assigned and transferred this stock on the 24th day of November, 
vvhich, if correct, would bring the transaction within the four months 
period. 

After a careful exâmination of the testimony, and having heard 
most of the witnesses and observed their manner of testifying, I bave 
not been convinced that the date of the assignment in writing does 
not correctly report the actual transfer. While it is true that the bank- 
rupt, during a long gênerai exâmination, stated that he had made such 
transfer to his brother on the 24th of November, he did so with- 
out référence to any data, ahd when his attention was afterwards 
called to the writing, he corrected his statement and insisted that he 
was in error. His brother also corroborated the date of the assign- 
ment. However, laying aside and ignoring the testimony of both of 
the parties to it, the testimony of the subscribing witness impressed 
the court as absolutely trustworthy and entitled to confidence. She 
told her story in that straightforward and sincerely open and confident 
manner, leaving no reasbn to doubt her statement; and, though there 
should be a doubt, the plaintiff has failed in his undertaking, 

[3] Then, again, it is without dispute that the considération for the 
assignment consisted of the bona fide advancements', during several 
years, of l^rge sums of money to assist the brother, who is now bank- 
rupt, in the development of certain patents, equal to, if not largely in 
excess of , the value bf the stock transferred ; hence it could not be 
argued, were it even alleged in the bill, that the transaction in fact 
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or in law amounted to a f raud on creditors. This conclusion is so well 
affirmed, I take it, that it calls for no citation of authorities. 
The bill is dismissed, at the costs of plaintifï. 



In re BREAKWATER CO. 
Plstriet Court, E. D. Pennsylvania. May 4, 1916.) 

No. 5029. 

1. Bankruptcy ®=3314(5)— Proceedings — Cr.AiMS. 

Assignées of clalms against the estate of a bankrupt hâve thel right 
to prove them against the estate, subject to the saine limitations as to 
time as other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 484; Dec. 
DIg. ®=5314(5).] 

2. Bankruptcy ®=j3.37 — Proof or Claims — Rigiits of Assignées. 

While General Order No. 21, § 3 (89 Fed. ix, 32 G. C. A. xxll), pro- 
vides that upon the flling of satlsfactory proof of the asslgnment of a 
clalm proved the référée shall immediately give notice by mail to original 
claimant, an assignée of a proved claimant neeâ not agaln prove the 
claim, though the original claimant and asslgnor attacks the asslgnment, 
for the controversy Is only between those two, and a second proof of 
claim Is unnecessary. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <S=>337.] 

3. Bankruptcy <s=a337 — Claims— Assignment — Bfpect. 

While Bankr. Act July 1, 1898, c. 541, § 57n, 30 Stat. 560 (Comp. St. 
1913, § 9641), déclares that claims shall not be proved against a bankrupt 
estate, after one year from an adjudication, etc., such section does not 
prevent the assignée of a proven claim from assertlng his rights against 
the asslgnor after the expiration of that time. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <S=>337.] 

In Bankruptcy. In the matter of the bankruptcy of the Breakwater 
Company. Sur certificate of référée of order striking off proof of 
claim of Tony D'Allessandro. Order affirmed, and cause remanded to 
référée. 

See, also, 220 Fed. 226. 

Léo Belmont, of Philadelphia, Pa., for petitioner. 
Conlen, Brinton & Acker, of Philadelphia, Pa., opposed. 

DICKINSON, District Judge. The order of the référée in this case 
was properly made. The petitioner for this review mistook his rights 
and has mischosen the means of asserting whatever rights he has. 

[ 1 ] A claim known as that of the Delaware Commissary Company, 
or the Joseph De Luca claim, against the bankrupt estate, was duly made 
and allowed. The allowance was in part of a preferred claim. The 
petitioner was in fact a créditer, not of the bankrupt, but of the claim- 
ant. The only right he can possibly assert is that of an owner of part 
of the proven clâim. Assignées of claims havè the right, under the 
provisions of the bankruptcy law, to prove them against the estate 
just as other claims may be proven. The same limitation of time in 

^=3For other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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whicli to^ make' the proofs applies. This claimant delayed àvailing 
himself af the rigkt thus givèn until the statute closed upon it. The 
right, in conséquence, no longer exists. This is what the référée ruled 
and in tliis there was no error. 

[2] It is manifest that there was no need for such proof of claim, 
even if it had not been barred by the statute. The claim as against 
the estate had already been proven and allowed. There would hâve 
been neither need nor propriety in proving the claim over again. The 
petitioner, if he belongs anywhere, is clearly not in the proofs of claims 
class, but in the order class. The controversy, if there be any, is just 
as clearly not between the petitioner and the estate, but between the 
petitioner and the claimant. Neither the estate nor the other creditors 
are concerned in the dispute. General Order No. 21, section 3 (89 Fed. 
ix, 32 ,C. Ç. A. xxii), has application to assignées of proven claims. 
Section 57n applies only to claims against the estate. The petitioner, 
if he can succeed in proving that heholds an assignment of the De 
Luca claim, may be subrogated as such assignée to the rights of the 
original claimant. So far as the record discloses, this he has nOt ask- 
ed to bave' done. We do not f eel at liberty at this time to pass upon 
the right of the petitioner to subrogation. If he deems himself en- 
titled to such right, itcannot in any.orderly or satisfactory way be 
determined until he claims it. It may then be passed upon by the 
référée. : ' , 

[3] In view of the discussion by counsel of the question of the ap- 
plication of the limitation in section 57n, we feel justified in expressing 
the opinion that it has no application. As already obscrved, the clause 
is so cohfined to claipis "against the bankrupt estate." Ip ail the cases 
to which we hâve been referred, the claims held to be barred out were 
of this kind. In re Sanderson (D. C.) 160 Fed. 278: In re Rhodes 
(D. C.) 105 Fed. 231 ; In re Moebius (D. C.) 116 Fed. 47 ; In re Meyer 
(D. C.) 1,81 Fed. 904; In re Knsco (D. C.) 208 Fed. 201. Beyondthis 
we see no présent occasion to go. 
: The cause is remanded to the référée for its further proceeding. 



Bx.parte:MpMO TOMIIIÂTSU. '/ ."" 

(District Court, 'N. D. Califomla, First Division. April 26, ioie.) 

: ' '■.■:[. .Ko. 'ISOTa ■ ■,; . ./■:... .■ ■ ^ 

1. i^JLiEss c3i=>42 — .Imhiokation— BoARD OF Spécial Inquiry — "OffIcial." 

Iimuigrjition Act Feb. 20, 1907, c. .1134, § 24, ;w; Stat. 90«':(C;omp.' St. 
1913, S 42T;i), provides, tliat immigration in-spectors and otlier immisWtion 
officers, clerks, and employés , may tliereafter lie appointed and thfl^ .com- 
pensation fixed by the Secretary of Labor. Sèctito 25 (sectioii 4274y pro- 
vides that each board' of spécial Inqùiry shall coilsist of thrée membera 
seleeted from such of the <lumji,£îrant lOfpdals as., the Commissioner; Général 
of Immigration shall desigii^teas quallfled to servis, provided. that at iwrts 
[., where there are fewer ,than three immigrant insiMjctors the tjeçretafy pf 
' ' Eabor may desiguatè other tlniteà States ofHcials/^or, service on such 
boards. At a place wherè there Avere more than threie immigrant' in- 
:: 'spectors'a clerk in the; immigration servlcewas deaignated to serve on a 

or other .eases see same toplc & KBY^NUMBER in ail Key-Numbered DigestB & Indexes 
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board of spécial Inquîry which refused admission to petitioner. Beld, that 
the terin "officiais," in the latter section, is not used in contradlstinction 
to "clerks," as is the term "officers" in the former section, and. the con- 
struction by the department that it Includes clerks will be valid. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. § 101 ; Dec. Dig. 
®=42. ■ 

For other définitions, see Words and Phrases, First and Second Séries, 
Officiai.] 

2. Alieks <S=53 — Immigration — Wife of Résident Alien — Hospitai. Tbeat- 

MENT. 

The wife of a Japanese domiclled in tïiis country, who had not and 
could not flle his déclaration of intention to become a citizen, Is not en- 
titled, as a matter of rlght, to hospital treatment iinder Immigration 
Act, § 37 (Comp. St. 1913, § 4286), providing that if the wife of an alien, 
who bas taken up his permanent résidence and filed his déclaration of 
intention to become a citizen, is found affected vvlth any contagions 
dïsorder, she shall be held until it shall be determined whether she can 
be cured or permitted to land without danger to others. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 112; Dec. Dig. 

Habeas corpus by Momo Tomimatsu. On return to the petit-ion for 
the writ. Writ denied, and petitioner remanded. 

Earl H. Pier, of San Francisco, Cal, for petitioner. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondent. 

DOOLING, District Judge. [1] Petitioner, a Japanese woman, 
came hère with a passport from the Japanese government, to join her 
husband, who is a Japanese domiciled in this country. She was re- 
fused admission by a board of spécial inquiry bêcause afflicted with 
trachoma, a dangerous contagious disease. It is urged on her behalf 
that this board was not legally constituted, because its members were 
not ail immigration officiais ; one of them being a clerk in the immigra- 
tion service. Section 25 of the Immigration Act provides: 

"Each board [of spécial inquiry] shall consist of three members, who shall 
be selected from such of the immigrant officiais In the service as the Commis- 
sioner General of Innnigration • * * shall from tlme to time designate 
as qualifled to serve on such boards: Provided, that at ports' where there are 
fevver than three Immigrant Inspectors, the Secretary of Labor * * * may 
designate other United ,States officiais for service on such boards." Comp. 
St. 1913, § 4274. 

At San Francisco, where the board of inquiry in the présent case 
acted, there are more than three immigrant inspectors. It is to be 
noted that the members of such boards are not necessarily to be se- 
lected from immigrant inspectors, but from immigrant officiais. Sec- 
tion 24 of the same act makes a distinction between immigration officers 
and clerks by the use of the f ollowing language : 

"Immigrant Inspectors and other immigration officers, clerks, and em- 
ployés shall hereafter be appolnted," etc. Comp. St. 1913, % 4273. 

But section 25, which provides for the création of boards of spécial 
inquiry, does not use the word "officers," but the word "officiais." And 

®=sFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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while tlie âct does distinguish between officers and clerks, there is 
nothihg' th.erein to indicate that the words "immigrant officiais in the 
service" baay not include clerks. Congress, having used the word 
"officers" throughout section 24, substitutes the word "officiais" in 
the next section, when providing for the création of boards of spécial 
inquiry. I am not prepared to say that this was not donc designedly, 
and because of an intended distinction between the meanings of the 
two words as thus employed. The department having regarded a 
clerk as arx officiai within the meaning of section 25, I cannot import 
the word "officer" f rôm the preceding section, where alone the distinc- 
tion between offieer and clerk is indicated. 

[2] It is further claimed that petitioner's application for hospital 
treatment was not properly forwàrded. But petitioner was not en- 
titled to hospital treatment as a matter of right, under section 37, as 
her husband had not filed bis déclaration of intention to become a 
citizen, and indeed was incapable of so doing. In any event a suffi- 
cient synopsis of the application for hospital treatment was telegraphed 
to the Secreta.ry to enable him to grant the application, had he so 
desirèd. The 'petitioner is not injuted by a failure to comply strictly 
with a rule made to cover cases fallittg within the statute, and dësigned 
only for the benefit of the wives of such aliens as hâve declared their 
intention to become citizens. 

The pétition for writ will therefore be denied, and the petitioner 
remanded. 



In re HAIMOWICH. 

(District Court, E. !>. Pennsylvanla. April 12, 1916.) 

No. 4601. 

1. BANKKtrPTCY ®=5414(1) DlSCHARGE ReFUSAL BURDEN OF PkOOF. 

Under Bankr, Act July 1, 1898, c. 541, § 14b, 30 Stat. 550 (Comp. St 
1913, § 9598), providing tliat the judge shall dlscharge tlie applicant un- 
less lie lias, amoiig, other thîngs, obtained moiiey or property on crédit 
upoii a materially falsé Stateinent in writing for the purpose of obtain- 
Ing crédit, the burden is on the credltor, objeeting to discharge, to sus- 
tain the allégations in his spe<;ifiçations of objection. 

[lîa. A\)te, — For other cases, see Bankruptcy, Cent. Dig. § 720; Dec. 
Dig. ©=3414(1).] 

2. Bankruptcy <S=:3407(5) — Disoiiabge — Refusai, — False Statement. 

One wlio made a materially false statement of his assets and liabilities 
to a mercantile agency, and who testifled that lie made it for the pur- 
pose of having the agency dlstribute it among his creditors, made the 
agency his agent to circulate tlie false statement, and where it was sent 
to a credltor, vrho sold goods in relianee thereon, the discharge in bank- 
ruptcy will be refused. 

[Ed: Note.-^For other cases, see Bankruptcy, Cent. Dlg. §§ 760, 761 ; Dec. 
Dig. <@=>407(5).] 

In Bankruptcy. In the matter of Jacob Haimowich, bankrupt. On 
exceptions to the report of the spécial référée, sustaining spécifica- 
tions of objection to discharge and recommending that discharge be 
refused. Exceptions dismissed, and report confirmed. 

^=3For other caEes see same toplc & KSY-NUMBER ia ail Key-Numbereâ Digests & lodexe» 
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Juliùs C. Levî, of Philadelphia, Pa.y for objecting creditors ànd 
trustée. 

Israeli & Blieden and Alfred Aarpns, both of Philadelphia, Pa., for 
bankrupt. 

THOMPSON, District Judge. Seven spécifications of objectioij 
were filed and referred to the référée. He reports that, in his opinion, 
the third and fourth spécifications should be sustained, and he recom- 
mends that the bankrupt's, pétition be ref nsed, and the remaining five 
spécifications be dismissed. 

No exceptions were filed by the trustée, and the case cornes before 
the court upon exceptions of the bankrupt to the referee's findings sus- 
taihihg the third and fourth spécifications, and to the recommenda- 
tion that the pétition for discharge should be refused. The report 
of the référée does not contain any findings of fact nor a summary of 
the évidence. It is necessary, therefore, to détermine whetheï the 
évidence would sustain findings of fàcts sufiScient tÔ support the gén- 
éral cdnclusion of the référée. 

{1] The Bankruptcy Act (section 14b) provides that:. . 

"the jildgé shall * * * discharge the applicant unless he has * • • 
(3) obtàlned money or prof)erty on crédit upon a iriaterlâlly false -statemeiït 
Ih writing, made by him to any persOri or hls représentative for the purpose 
of obtaining crédit froni such person." ,: 

The spécifications, which, in the referee's opinion, should be sus- 
tained, are based upon obtaining money or property upoiï crédit upon 
a materially false statement in writing. made to certain named cred- 
itors for the purpose of obtaining crédit from such persons, in that 
during the month of March, 1912, the applicant made a written state- 
ment to the commercial agéncy of R. G. Dtin & Co., which is alleged to 
be materially false in stating that his mérchandise atcost aniounted to 
$8,227, that his accounts receivable, at actual value amounted to 
$6,440, that his liabilities on accounts amounted to $1,430, and 
that he had a surplus over ail his liabilities of $16;348. The act pro- 
yides that the judge shall discharge the applicant unless he. bas, donc 
one or more of the prohibited things. The burden is therefore up- 
on the objector to sustain the allégations in his spécifications of objec- 
tion. 

[2] It appears from an examination of the évidence that it was suffi- 
cient to justify the référée in finding that the statement in writing 
madç to Dun & Co. was materially false, and also in the conclusion 
that : 

"His [the bankrupt's] attempt to explain his conduct in giving to hls cred- 
itors a false statement of his flnanclal condition In order to obtain crédit is so 
flagrantly evasive and false that the référée caunot treat his testimony wlth 
any degree of seriousness whatever." 

The testimony also justifies the conclusion that the statement was 
made for the purpose of obtaining crédit from the bankrupt's cred- 
itors. Thé bankrupt testified as follows: 

"Q. I want to direct your attention to the statement whleh you made to 
the mercantile agency of B. G. I>un & Co. during March, 1912, which is a 
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signed st«tement as per Inrentorj' oî March'9, 1912, as follows; [Hère follpws 
the statement of the àssets, liabiïitles, sales, etc., signed by the bankrupt-] 
That statement was given by ypu? A. Yes. Q. And you kuçw it was glven 
for the purpose of getting crédit? A. Tes. Q. And you wanted R. G. Dun 
& Oo. to glve tbat Information to anybody who would inquire about your 
standing, so you could get crédit for mercliandise you would buy during the 
year 1912. , Tlaat is tnie, içn't It? A. Yeg. Q. And the purpose of glviiig 
this flnanelal statement to R. G. Dun & Co. was to enable them to distribu te 
It âmong your différent creditors wlienever they would ask for ihférniation. 
You knew that, dldn't you î A. Yes." 

The testimony shows that the information contained in the state- 
ment was given to the firm pf Cross, Engel & Co., in a report of the 
bankrupt from the Dun agency in September, 1912, and tliat, re- 
lying upon that report, their creditman authorized the firm's sales- 
man to sell goods to the bankrupt, and that in accordance ^yith such in^ 
structions the goods were sold and shipped to him during October and 
November, 1912, atiiounting to $703.75. The purpose of giving this 
statement, the bankrupt's own testimony shows, was not merely to 
obtain a rating, but to obtain crédit through R. G. Dun & Co. The 
bankrupt made R. G- Dun & Co. his duly authorized agent to circu- 
late the falsehoods conceming his financial condition among his dif- 
férent creditors whenèver they should ask for information, and the 
case therefore falls directly within the terras of section 14b of the 
Bankruptcy Act. The Engel transaction is sufficient upon that point 
to sustain the recommandations of the référée. 

The exceptions will therefore be dismissed, and the report con- 
firmed. 



In re DUBOSKY. 

(District Court, E. D. Pennsylvania. February 15, 1916.) 

No. 4919. 

Courts ®=>116(1)— Records — Correction. 

Where a mechanic's lien credltor of a bankrupt was entitled to pri- 
ority over a judgment créditer, if there was filed of record in time an 
affidàvlt of service of notice of the flllng of the lien, and the mechanic's 
lien créditer clalmed that the record of the state court dld not déclare 
the facts and asked the référée in bankruptcy to make a new record to ac- 
cord with the paroi proofs, the référée could not correct the record of 
the stâte court, but the claimant was entitled to an opportunity to 
apply to the State court to correct the records. 

[Ed. Note.-^For other cases, see Courts, Cent. Dig. § 369; Dec. Dig. 
<3='116(1).] 

In Bankruptcy. In the matter of the bankruptcy of Anthony Du- 
bosky. On pétition for review of order of référée denying priority to 
a mechanic's lien claimant. Pétition allowed, and order revoked, with 
instructions. 

Arthur L. Shay, of Pottsville, Pa., for petitioner. 
Charles È. Berger and James B. Reilly, both of Pottsville, Pa., op- 
posed. . , 

©=3Fûr othér cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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DICKINSON, District Judge. The fact part of this controversy is 
soon told. The controversy is behATeen a judgment and a mechanic's 
Hen créditer of the bankriipt. The référée, has found the mechanic's 
lien claim to hâve priority, if its hen has net been lost. It is claimed 
it has been lost by (among other things) the failure to file "of record" 
in time an affidavit of the service of notice of the filing of the lien, 
as required by the act of assembly. The claimant concèdes such 
failure to be fatal to its claim. It asserts, however, that the affidavit 
was filed within the time limited by law. 

The act of assembly of June 4, 1901 (P. L. 431), requires the claim- 
ant to give notice of the filing of his lien and prescribes the form of 
the notice. It further provides that within one rnonth of the filing 
of the lien he "shall file of record in said proceedings an affidavit of 
the fact and manner of such service." Under the' concessions màde 
it is obvions that thé only question bef ore us is : Was the required 
affidavit filed of record? It is just as obvious that the question cari 
only be answered by an appeal to the record. Instead of an appeal 
to the record as it is, the mechanic's lien créditer asked the référée 
to make a new record to accord with the paroi proofs of what the rec- 
ord should be. This the référée deçlinçd to do. In this he was cor- 
rect. 

Inasmuch, however, as it is averred the filing date on the affidavit 
is an errer, and that the affidavit was filed of record within the required 
limit of time, we think an opportunity should be given the claimant 
to apply to the court whose record it is to amend it so as to conform 
to the fact. Comity, if nothing else, would dissuade one court from 
finding that the record of another court was not of the verity which 
ail records import. There would be the highest impropriety in even 
discussing what amendments another court should make of its records, 
or what measure of proof would satisf y it that an error had been made. 
It might be that it would be less or more exacting than the discus- 
sion before the référée suggests. 

The pétition for review is allowed, and the order disallowing the 
mechanic's lien claim is revoked, with instructions to make such order 
in the premises in accordance with this opinion as the référée may 
deem proper. 
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In re LAMPITOE. 

(District Court, S. D. New York. Aprll 12, 1916.) 

Aliens ®=»61 — Natubalization — ^"Wiiite Pekson." 

The son of a Fllipino motlier and a fatlier who was half Mlipino and 
half Spanish is not a "white persoii," and is iiot on^il■;ed to naturaliza- 
. tlon, even tliough he had served one fuU tenu lu tlie Xavy aud was sei-v- 
ing another. 

[Ed. Note.— For otlier caSe-s, see Aliéns, Cent. Dig. §§ 11!>-122 : Deo. 
Dlg. <S=j61. 

For other définitions, see Words and Phrases, First and Second Séries, 
White Person.] 

Pétition for naturalization by one Lampitoe. Pétition denied. 

The petitioner is the son of a Filipino mother and of a father whose 
mother was a Filipinp, and whose father was a full-blooded Spaniard, 
résident in Manjla.r. The petitioner has served one full term of en- 
listment in the United Statçs Navy and is now serving another; he is 
in every way: qualified. for citizeinship, uiiless his race prevents. 

LÉARNED HAND, Distijict judgê. The case f ails exactly vvithin 
In re Alverto, 198 Fed. 688, ànà nééds no other considération. There 
may be doubt about such .cases as In re Camille (C. C.) 6 Fed. 256, or 
In re Knight, 171 Féd: 299,,; but wheré the Malay blood prédominâtes 
it would be a pervefsib'tt oflanguâge to'say that the descendant îs a 
"white person." Certairily ahy white àncëstor, no matter how femûte, 
does not m'ake àll hié'degcend'alits whité.'. 

Pétition denied. ' 



THË BENJAMIN NOBLE. 
(District Court,' E.D.Michlgan, S. D. Pehniary 23, 1&16.) 

1. SiiiPPiNQ i©=>137 — Limitation of LiabiLity — Due Care in Sélection of 

Officers. 

That the captaln of avessel for the voyage on whleh she was lost 
had never before served' }ii that «apaclty is not ;0f itself sufficlent to 
charge the owner wlth négligence whleh. will dehar hlm from the right 
to llmlt his liahlllty. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dlg. § 4952; Dec. 'Dlg.' 
<S=3l37.] 

2. SniPPiNG <Ê!=209(3) — Loss or Cargo — Liability of Vessel — Burden of 

Proof. 

Proof that a cargo was dellvered on board in good (»ndltlon, and that it 
was not dellvered to the consignée, easts on the owner of the vessel the 
burden of proof to show that the loss was wlthlu one of the exce])tlous 
for which It Is relleved froiu liability uuder the blU of ladlng or the Harter 
Act. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dlg. § 652 ; Dec. Dig. 
<S=3209(3).] 

3. Shipping <S=>137 — Liability for Loss of Cargo — "Seawohtiiiness." 

The question of the seaworthiness of a vessel Includes the question of 
whether or not she was overloaded. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 492 ; Dec. Dig. 
<S=13T.] 

ig-^Ffir other cases see sanie topic & KEY-NUMBEB Id ail Key-Numbered Digests & Indexes 



THE BENJAMIN NOBLE 383 

4. Shipping i©=»209(3)— Liabilitt roB Loss or Cabgo — Seaworthiness. ' : 

On an issue as to the liability of a shipowner for loss of cargo, any 
doubt as to the seaworthiness of the vessel must be resolved in favor of 
the shipper. 

[Ed. Note.— For other cases, see Shipping, Cent Dlg. § 1652; Dec. Dig. 
<S=209(3).] 

5. Shipping <®=>138 — Limitation of Liabu-ity — ^Unseawoethiness — Ovek- 

LOADING. 

The steamer Noble left Conneaut, Ohlo, for Superlor, Wis., in April, for 
her first trip of the season, with a cargo of 2,951 tons of steel rails, and 
was lost in the went end of Lake Superior in a gale with ail on board. 
She was a steel vessel, 5 years old, built for carrying pulp wood, and 
having bulwarUs with gâtes openlng outward. She was designed for a 
draft of 14% feet when loaded, but she vvas loaded on this voyage to a 
depth of 18 feet and almost "deeks to," having a freeboard of no more 
than 2 inches. She had never before carried so heavy a cargo, except 
perhaps on two occasions in the summer season. There were other ves- 
sels in the gale, some larger and some sœaller, but none were lost. Held, 
that in vlevîr of the season, when gales such as the one encountered were 
reasonably to be antielpated, the Noble was overloaded and for that rea- 
son unseaworthy for the voyage, and that her owner, which was responsi- 
ble for the overloading, was not entitled to a limitation of liability. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 4&2 ; Dec. Dlg. 
<S=138.] 

6. Shipping ig=3l38^Loss or Cargo — ^Seawokthiness — Overloading. 

In determining the safe loadlng of a vessel as to weight of cargo, the 
gulding thing should be her draft. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 4i>2; Dec. Dig. 
<S=>138.] 

7. Shipping <S=3l37 — Limitation of Liability — Oveeloading Vessel — Cus- 

TOM. 

A shipowner Is not relleved from responsibllity for overloading his 
vessel to the point whlch renders her unseaworthy by the fact that other 
owners habitually do the same thing. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. § 492 ; Dec. Dig. 
(S==»137.] 

8. Shipping ©=374 — Corporation Owner — Représentation bt Managing 

Agent. 

A corporation shipowner Is responsible for the acts of its managing 
agent done in his capacity as such agent. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 320; Dec. Dig. 
<Ê=74.] 

In Admiralty. In the matter of the pétition of the Capitol Trans- 
portation Company, as owner of the steamer Benjamin Noble, for lim- 
itation of liability. Claim of the Cambria Steel Company, cargo owner. 
Limitation denied, and decree for claimant. 

Sherwin A. Hill and Cari V. Essery, both of Détroit, Mich., and 
Francis S. Laws, of Philadelphia, Pa., for claimant. 

George L. Canfield, of Détroit, Mich., and Frank S. Masten and 
Fred L. Leckie, both of Cleveland, Ohio, for petitioner. 

TUTTLE, District Judge, The steamer Benjamin Noble was built 
at the Détroit Shipbuilding Company's plant in 1909, and was 240 feet 
between perpendiculars, 255 feet over ail, 42 feet beam, and 18 feet 

(Ê=For other cases see same topic & KEY-NUMBBR In ail Key^Numbered Dlgests & Indexe» 
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molded depth. She was built for the so-called "canal trade" and for 
the particular trade oî carrying pulp wôod. The maximuni draf t for 
the Welland Canal, through which she was intended to operaté, is 
14-6. She had a speed o.f 101/4 miles an hour. She was a steel boat 
with steel houses and wooden hatch covers. She was what is known 
as very sheer, in ,that her deck raised very rapidly as you went f or- 
ward from No. 5 hatch, being aboùt 6 feet higher at her extrême bow 
than at the lowest point in her deck. Her deck was also crowned, 
being; lO inches higher in the middle of the beam than at the edge of 
the deck. It was intended that she would carry a large portion of her 
cargo of pulp wood on deck, and her decks were correspondingly 
well and strongly constructed. She had bulwarks, and at intervais 
there were gâtes swinging outward for the purpose of discharging 
water which might corne on deck. She engaged in trade on the Great 
Lakes in the year 1909, and each year thereafter until the unfortunate 
trip in question, when in April, 1914, with the 20 men constituting her 
crew, she was lost on Upper Superior. 

During her entire existence she was owned by the Capitol Trans- 
portation Company and was managed by its agent, Mr. Francombe, 
of Détroit, a man of many years' expérience on the Lakes, as a chief 
engineer on steamboats, and also of many years' expérience as a man- 
aging agent of boats on the Great Lakes. The local vessel agent at 
Cleveland for the Noble was Mitchell & Co., and she had local vessel 
agents in other lake ports. 

Prior to the opening of navigation in the spring of 1914, the Cam- 
bria Steel Company of Pittsburgh, Pa., communicated with Hanna & 
Co. of Cleveland, who are brokers for freight business, and advised 
them that they had 3,000 tons of steel rails which they wished to ship 
from Conneaut, Ohio, to Superior, Wis., as soon as navigation opened 
in the spring. Thereupon, a représentative of Flanna & Co. called 
up Mitchell & Co. and asked them whether they could furnish a boat 
to carry 3,000 tons of steel rails. Mitchell & Co. communicated with 
Mr. Francombe, and a contract was made between the Capitol Trans- 
portation Company, represented by Mr. Francome, and the Cambria 
Steel Company, represented by Hanna & Co., for the transporting of 
thèse rails on the Noble at a rate of 80 cents per ton. 

[1] Among other duties intrusted to Mr. Francombe as the man- 
aging agent of the Noble was the duty of selecting a master, and he 
selected for the season of 1914 Capt. Eisenhardt, who had been em- 
ployed on boats somewhat similar to the Noble. While he had never 
been master of a ship, he had many years of expérience in ail of the 
minor positions, at the forward end of the ship, and he was well cjual- 
ified for advancement from mate to master. He was not only recom- 
mended at this time to Mr. Francombe, but in advance of the season 
of 1913 he had made application to Mr. Francombe for a position and 
was at that time well recommended, so no fault can be found with the 
Capitol Transportation Company because of Mr. Francombe's sélection 
of a master. To say that vessel owners were négligent because they 
selected a man who had never before been a master would make it al- 
most impossible for men to advance in their work, and secure ulti- 
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mately the highest position on a ship. On the other hand, in consider- 
ing this case and the relations of the parties and the duties which the 
owners of the ship owed to the master, crew, and cargo, it should 
be borne in mind that the master was for the first time to take com- 
mand of a ship, and that he had never served upon the Noble in any 
capacity. So we start in with this well-built and seaworthy ship (as 
to condition of huU and construction) at Conneaut, with a master and 
crew qualined for their positions ; with the owner of the ship having 
rnade a personal contract with the owner of the cargo to carry 3,000 
tons of Steel rails on the first trip of the season from Conneaut to Su- 
perior. 

There is nothing in the situation to show that the Cambria Steel 
Company or any of its agents undertook in any way to sélect the ship. 
They had a cargo which they wished to transport, and they conveyed 
this information to those engaged in the trade of carrying on the Lakes. 
The owners of the Noble, learning of the f reight to be carried, under- 
took with the owners of the cargo to transport it and ofïered and con- 
tracted for the Noble as a suitable carrier. 

The Steel rails were brought to Conneaut in gondola cars. The cap- 
tain was in charge of his ship. The men on the dock began to unload 
the rails from the cars ta the boat by means of whirleys. While that 
work continued, the captain of the Noble called up Mr. Mitchell, of 
Mitchell & Co., each day at 11 o'clock, to let him know how the work 
was progressing. On Friday, April 17, 1914, Capt. Eisenhardt from 
Conneaut telegraphed to Mr. Francombe, the managing owner at 
Détroit, as follows: "Will be loaded Saturday noon. Mitchell wants 
3,000 tons to go if possible. Please advise." To this telegram Mr. 
Francombe promptly replied : "Think 3,000 tons too much. Best take 
ail you possibly can." Capt. Eisenhardt took 2,951 gross tons of the 
rails, leaving one carload, which would be about .50 tons. 

The Noble had wintered at Cleveland and was only partially in- 
spected at Cleveland before leaving for Conneaut, arrangements hav- 
ing been made that the spring inspection would be completed at Dé- 
troit, in order to avoid delay at Cleveland. 

The Noble left Conneaut Saturday, April 18th, reaching Détroit 
shortly after noon on Sunday, April 19th. She remained at the dock 
in Détroit until Thursday morning, April 23d, during vt^hich time her 
inspection was completed, and repairs were made to her steering gear. 
While she was at Détroit, Mr. Francombe was aboard several times, 
looking over the ship and cargo, and talking with the captain, and he 
was familiar with the entire situation. 

On Thursday, April 23d, she continued her up-bound trip, and we 
hear of her next at the Soo, where she was locked through the Poe 
Lock late Saturday afternoon, April 25th. We next hear of her at 2 
o'clock on the afternoon of Monday, April 27th, somewhere about 20 
miles ofï Portage Canal. This would make her about a day late, con- 
sidering the time she passed the Soo, provided she had at ail times 
continued at normal speed on her course. Nothing has been shown to 
explain why she should hâve been delayed the 24 hours. However, 
that is not a matter of any importance in this controversy, because when 
232 F.— 25 
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seen at 2 o'clock on the afternoon of Monday, April 27th, she was 
continuing on her course, evidently at her usual speed. Possibly it 
can be accounted for, in this, that her barômeter may hâve shown some 
évidence of the storm that was approàching or some other storm, and 
she may hâve remained anchored until such time as she thought the 
weather conditions were favorable. No one is able to identify the 
Noble as having been seen thereafter. 

As to what occurred thereafter, we are compelled to rely upon an 
accumulation of évidence from various outside sources for our con- 
clusions, and, of necessity, the particular things which happened to 
the Noble thereafter are shrouded in some mystery and doubt. We 
do know that a heavy storm came on from the northeast, beginning 
at about 3 o'clock in the afternoon of April 27th, gradually increasing 
in severity until the wind had reached its maximum velocity, about 
7 o'clock in the morning of the 28th, cOntinued during the entire day 
of the 28th, and that on Wednesday morning, April 29th, pièces of 
hatch covers, a pièce of oar, cordage, and a life raft from the Noble 
were washed ashore at Minnesota Point, between the Duluth and Su- 
perior entrances, giving unmistakable évidence that the Noble had been 
lost. None of the bodies of the 20 men constituting the crew hâve 
ever been found. No additiorial portions of the wreckage hâve ever 
been found, except on Thursday, April 30th, when the life-saving 
crew at Minnesota Point worked with their boat back and forth 
over the west end of Lake Superior and in their search found, at a 
point about 3 miles off the north shore and about 10 miles to the 
eastward of Minnesota Point, three pièces of wreckage, viz., a hook 
with a pièce of wood attached to it, which evidently had corne out of 
one of the cabins, a pièce of the bridge, and a pièce of a strong back 
from one of the hatches. 

I should not want to be understood as feeling sufficiently certain 
about the exact time or place that the Noble went down, to make a 
positive finding in that regard. No one of the particular bits of évi- 
dence offered are conclusive; but, taking ail of them together, we 
can be reasonably certain as to the time and locality in which the final 
misfortune came. The wreckage is of some assistance in this déter- 
mination. There is a backset to the water when the wind is sufficiently 
high to raise the water at Minnesota Point, and that backset is not so 
great while the wind continues as it is when the wind goes down, and 
while the wind continues that backset is probably below the surface of 
the water rather than at the surface. I doubt that the three pièces of 
wreckage found on April 30th had ever been down to the beach at 
Minnesota Point. I think the wreck occurred somewhere to the east- 
ward of where this wreckage was picked up on the 30th. Undoubted- 
ly, the wreckage which came ashore on the morning of the 29th at 
Minnesota Point lef t the Noble at the same time and place as the 
wreckage which was found on the 30th, 10 miles down the Lake. The 
fact that neither the lifeboats from the Noble nor àny of the bodies 
of the crew were found leads me to think that the Noble went down 
quickly and while the men were inside. No wreckage was found 
except the things that wind and water would knock off. I ani satisfied 
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the boat was lost some considérable time before the wreckage came 
ashore at Minnesota Point. 

What was seen by the différent boats is net eut of harmony with 
what little is told us by the wreckage. The mate and wheelsman of the 
Lakeport, going to Duluth, saw some boat coming out and saw it cross 
the course of the Lakeport some three or four miles ahead, turn 
northward, and then lost the lights about a quarter after 4 in the 
morning of the 28th. They made an entry of that fact in the log- 
book, and I think the boat they saw was the Noble. The place at which 
they saw the boat disappear off Two Harbors would not be inconsistent 
with the wreckage. 

We can be reasonably positive from the testimony that at 2 o'clock 
in the afternoon of Monday the Noble was 20 miles ofï Portage Canal. 
This was some 13 or 14 hours, at her speed, out from Duluth ; so we 
would expèct to see the steamer off Two Harbors at about this time. 

Again, we hâve the testimony of the lighthouse keepers at Two 
Harbors. I feel confident that the boat they saw was the Noble com- 
ing out from toward Duluth and evidently trying to make Two Har- 
bors. She was not approaching the harbor in such a way as the 
lighthouse keeper thotlght was safe and prudent; so he blew the fog 
whistle, and she evidently accepted that as wise advice because she 
turned out into the lake. I hâve no way of knowing that this was the 
Noble, except that she was in that locality, and ail other boats hâve ex- 
plained that they were not there. 

The court is grateful to counsel for the effort exerted to advise the 
court of everything that occurred that night in that end of the lake, 
so far as can be learned from entrances, clearances, and by the testi- 
mony of witnesses from ail of the ships that might be in that locality 
at that particular time. 

I think the following is undoubtedly what occurred: That passing 
on her course to Superior and getting into this storm, and having pass- 
ed a short distance beyond abreast of Two Harbors, the Noble de- 
cided it would be saf er to enter Two Harbors and seek protection from 
the wind and sea at that place, rather than to continue on her course 
and try to enter Duluth ; that she could not bave gohe far beyond Two 
Harbors, because time did not permit her to bave reached the' im- 
médiate vicinity of Duluth and then corne back to Two Harbors ; that 
she turned and came back near the entrance of Two Harbors, and, 
hearing the warning signal from Two Harbors, she turned and went 
out into the hske ; that, having failed in the first effort to make Two 
Harbors, she turned and again went down the lake towards Duluth, 
rather than run into the wind or in the trough of the sea ; and that, 
having navigated in this westerly direction for a short distance, she 
came back again hoping to make the entrance at Two Harbors by a 
better approach at this time; and that she was the boat seen coming 
to the eastward, crossing astern of the Morrell and ahead of the 
Lakeport; and that then having turned to the northward again, seek- 
ing entrance at Two Harbors, she foundered and sank at the point 
seen by the mate and wheelsman on the Lakeport. 

Again, we are assisted somewhat in reaching that conclusion by the 
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velocities of the wind. I am satisfied that ail the witnesses on this 
phase of the case hâve tried to tell the court as best they could the 
velocity of the wind and the force of the sea. There is great oppor- 
tunity for thèse witnesses to honestly differ in their estimâtes. The 
safest guide for the court in this case is the government record, inter- 
preted in the light of the testimony of the witnesses who hâve ob- 
served the effect of the wind. 

The contentions of the respective parties in this case are in harmony 
to the effect that, whatever may hâve been the proximate cause of the 
disaster, the wind and the sea had something to do with it. No one 
contends that if there had been no sea or wind this boat might not 
hâve gone safely across Lake Superior and into her harbor at either 
the Duluth or the Superior entrance. So for the purpose of trying 
to find when the wind became severe, we look at the records of the 
Weather Bureau for the velocities at Duluth, and, having in mind the 
testimony of the witnesses that wind is not accounted a gale until it 
reaches 40 miles an hour, we find the first recorded average hourly 
velocity of wind reaching 40 miles velocity is f rorn 5 to 6 o'clock on 
the morning of April 28th. Of course, this is the velocity at Duluth. 
and the wind was f rom the northeast, so that the high velocity would 
hâve reached opposite Two Harbors, which is 22 miles to the east- 
ward, at least half an hour earlier than at Duluth ; so that, about the 
time the lights were seen by the Lakeport to disappear from the ship 
opposite Two Harbors, we find that the wind had reached this high 
velocity. The storm had been in the making long enough so there 
would be some heavy sea, and it did not dépend entirely on the wind 
at that particular time. 

The Noble was lost, ship, cargo, and crew. The owners of the Noble 
hâve filed this pétition for limitation of liability, and the cargo appears 
hère as a claimant. The Cambria Steel Company had secured Insurance 
on the cargo from the Insurance Company of North America. I hâve 
admitted évidence in regard to that Insurance, and the claim made by 
the cargo for the insurance. The claimant in this case is asking to 
recover against the owners of the ship on the theory that the ship 
was unseaworthy because she was overloaded. It is the contention of 
the owners of the Noble, the petitioners, that the Cambria Steel Com- 
pany had recovered the insurance money on the theory and on the 
claim that the loss occurred because of the périls of the sea. I ad- 
mitted the proof relative to the insurance in order that I might déter- 
mine whether or not that had been donc. The thing for which the 
owners of the vessel are liable to the cargo and the things against which 
the insurance company insured are différent. Of course, the law would 
not be so unjust as to permit a claimant to come into court and recover 
on the theory that it was the négligence of the owners in not having a 
seaworthy ship, and at the same time recover from the insurance com- 
pany on the ground that the loss occurred because of the périls of the 
sea. The two claims would be entirely inconsistent, and, in order that 
such a thing might not occur, I admitted that proof. It appears that 
no such claim has been made, and no money paid on any such claim or 
theory. The cargo and insurance company hâve protected themselves 
against any such situation as that, and at the same time hâve treated 
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each other with business fairness and honesty. The insurers hâve 
paid the money to the owners of the cargo under a proper arrangement 
and in order that their relations with their clients and customers might 
not be unpleasant. There is nothing in the agreement between the 
insurance company and the owners of the cargo in any way incon- 
sistent with the claim hère made. So having ascertained that fact, and 
having so found, there is nothing about the insurance which ought in 
any way to influence this court or affect the ultimate findings in the 
case. 

[2] The claimants having shown that they made this contract di- 
rectly with the owners of the vessel, to carry thèse rails, and that they 
were actually delivered in good order to the carrier, and that they 
received a bill of lading and receipt therefor, and then having proven 
that the cargo never reached its destination and was never delivered 
to the consignée, the claimant could then hâve rested its case, and the; 
burden would hâve shif ted to the petitioner in this case to prove the 
competency of its crew, the seaworthiness of its vessel, and that the 
loss occurred within one of the exceptions, such as périls of the sea, 
for which it is relieved of liabilitv under the bill of lading and the so- 
called Harter Act (Act Cong. Feb. 13, 1893, c. 105, 27 Stat. 445 
[Comp. St. 1913, §§ 8029-8035]). 

The law implies on the part of every carrier, whether common or 
spécial, a warranty of seaworthiness in the absence of express agree- 
ment, and the burden of proving seaworthiness is upwn the carrier. 

"Such is the implied contract where the contrary does not appear." Work 
V. Leathers, 97 U. S. 379-380, 24 L. Ed. 1012. 

See the récent case of The Fitzgerald, 212 Fed. 678, 129 C. C. A. 
214 (C. C. A. Sixth Circuit, 1914), decided by the Circuit Court of 
Appeals of this circuit, in which the authorities upon seaworthiness 
and the burden resting upon the carrier are carefully discussed. See, 
also, Benner Line v. Pendleton et al., 217 Fed. 497, 133 C. C. A. 349 
(C. C. A. Second Circuit, 1914); The Rappahannock, 184 Fed. 291, 
107 C. C. A. 74; C. W. Elphicke, 122 Fed. 439, 58 C. C. A. 421 ; The 
Presque Isle (D. C.) 140 Fed. 202; Edwin I. Morrison, 153 U. S. 
199, 211, 14 Sup. Ct. 823, 38 L. Ed. 688; The Carib Prince, 170 U. 
S. 655, 18 Sup. Ct. 753, 42 L. Ed. 1181 ; The Caledonia, 157 U. S. 124, 
15 Sup. Ct. 537, 39 L. Ed. 644; The Lillie Hamilton (D. C.) 18 Fed. 
327; Neilson v. Coal Company, 122 Fed. 617, 60 C. C. A. 175; Sum- 
ner v. Caswell (D. C.) 20 Fed. 249. 

[3-5] Seaworthiness should include the question of whether or not 
the vessel was overloaded. In the actual trial of the case, and in order 
to avoid confusion, I requested and directed the claimant to put in its 
fuU case, that then the petitioners put in their case, and that then the 
claimant put in its rebûttal, and that course was pursued. While the 
law places the burden of proving seaworthiness upon the petitioner, in 
a case of this kind it does not make very much différence. The court, 
after hearing the large number of witnesses which I hâve heard, will 
hâve an opinion one way or the other upon the subject, and F hâve a 
decided opinion in this case. If there was any doubt upon the ques- 
tion of seaworthiness, such doubt must be resolved in favor of the 
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shipper. See The Fitzgerald, supra. See, also, The Wildcroft, 201 U. 
S. 378, 389, 26 Sup. Ct. 467, 469, 50 L. Ed. 794; The Edwin I. Mor- 
risan, supra. But there can be no question of dotibt in this case, as 
the shipper by direct and convincing évidence has proved the unsea- 
worthiness of the carrier. 

It would be impossible in this case for a court to feel positive about 
the depth to which the ship was loaded or ought to be loaded, if it was 
a question of an inch or half an inch. The issue is not such a nar- 
row one, and I reach the conclusion and make the finding that this boat 
was overloaded. I will not stop with that finding, but will do the best 
I can to reach a conclusion as to the depth she was loaded, and as to 
how deep she could hâve been loaded without being unseaworthy. 
First, as to the depth to which she was loaded. She was almost 
"decks to." The witnesses who saw her at Conneaut, almost ail, placed 
her down practically "decks to." While I recognize the danger of 
relying on witnesses who are not seafarihg men, yet those men who 
spend their lives working there on those docks, loading thèse vessels 
day in and day out, corne to hâve almost unconsciously a good eye for 
judging a proper trim and load. At the same time, I must keep in 
mind that they did not hâve any particular reason for observing it ; it 
was not a part of their duty. If that was the only testimony in the 
case, I would feel some hesitancy about following it. Some saw her 
when she was moving oUt. Her movement might affect her draft. A 
witness might look at her and say she had eight inches of freëboard, 
and he might look at a place where there was more than the minimum 
freëboard. In other words, there is more chance for honest witnesses 
to put her freëboard too much, rather than the other way, although 
she might be listed, and make her freëboard on the lower side ap- 
pear less than it actually was. One witness at Conneaut took a kodak 
picture of her as she was leaving the harbor, and this shows her 
"decks to" as nearly as I can détermine. The picture is reproduced in 
the following eut : 
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The electrician and his companion at Détroit, who observed her 
as she was lying at the dock, did not look with any degree of accuracy. 
They were entirely confused about the gâtes and scuppers, and at 
the same time I thmk they are honest witnesses. They saw water on 
the deck, but that is about ail I can gather from their testimony. They 
thought the water came in through the gâtes, but it is plain from their 
own testimony that it must hâve corne through the scupper. I am 
convinced that the water came on deck while the Noble was lying at 
Détroit. Whether she was listed, or how high the waves were, I do 
not know ; but it leads me to think she was loaded close down to the 
water's edge. Other witnesses who were casual observers at Détroit 
estimate her decks as being higher. Perhaps they looked at a place 
where the freeboard was greater than the minimum. As soon as you 
go further forward on the ship there would be more freeboard. The 
water came on, of course, only at the lowest place, while at the dock 
in Détroit. The government inspector was there, but he was only a 
casual observer so far as her draft was concerned, or so far as her 
cargo was concerned. I was glad to hear him say that if he had reached 
the conclusion that she was not seaworthy he would not hâve per- 
mitted her to leave the dock. He had never inspected a boat before 
with cargo in her, and it was not the cargo or draft of ships he was 
there to look after. He had not had expérience in matters of that kind, 
and expressly said so. He was equally frank in saying he did not 
think he could tell when a boat was overloaded. The testimony as 
to her draft at Détroit is even more unsatisfactory than that at Con- 
neaut, but it should be considered by the court along with ail the rest. 
We next hear of her draft at the Soo, and there for the first time we 
hâve her draft taken by men who are in the business of taking drafts. 
The only men shown to hâve looked at her for the purpose of taking 
her draft were the government officiais at the Soo. 

[B] Speaking from the cases I bave heard, and from such knowl- 
edge as I hâve regarding the loading of vessels, I hâve never known 
of a boat being loaded with an eye so solely to the amount of the cargo 
being put on her, as the Noble. The thing which is generally con- 
sidered is the draft of the boat. The thing which the owners' agent 
and the master were talking about in loading the Noble was tons of 
cargo. What a captain usually does when he wants to know whether 
the ship is being overloaded, or not, is to watch her draft. If the 
owners want to advise a new captain, they tell him the safe draft. 
There are liable to be grave mistakes if any thing else détermines. 
Owners of freight, owners of vessels, and members of the crew may 
be anxious to carry large cargoes. By intention or mistake there may 
be errors as to the tonnage. The guiding thing ought to be the draft, 
rather than the cargo. 

We come to the Soo, and there fînd witnesses who are employed by 
the government whose duty it is to watch the draft of vessels. They 
are experienced in doing that very work, and that is what they were 
looking at the Noble for, and they make a record of it for the gov- 
ernment. We hâve the record showing that the Noble drew 18-3 aft. 
A government employé testified that her forward draft was 18-1, but 
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no record was niade of that and there is more opportunity for mis- 
takes on that account. While he was more compétent to judge than 
the men who saw her at Détroit, I do not rely upon that so much as 
I would the government employé whose sole duty it was to record 
her draft, and did record her draft aft. 

I hâve examined petitioner's records and bills of lading. Some of 
the loads she had carried were combination loads of pulp wood and 
Steel rails. The computation which is submitted to me is based on 
the theory that a cord of pulp wood will weigh ZVo tons. I do not 
know how accurate that is, and I do not think I can rely on those fig- 
ures. No record has been shown to me in which she ever carried a 
load of steel rails which weighed any more than this load. 

It is called to my attention that she had one load of 2,935 gross 
tons of Steel rails. This still falls 16 tons short of the load she had 
on the trip in question, and that load was carried on June 28, 1912. 
One load of April 19, 1911, was called to my attention, in which they 
compute the total tonnage as 2,916, but 2,035 tons of this was coal, 
and coal is measured in short tons. If I am to take short tons, then 
the Noble had on the trip in question 3,246 short tons, which would 
exceed the cargo called to my attention by 330 tons. 

Thèse bills of lading are not claimed to be accurate ; sometimes the 
figures hâve been obtained from the railroad weights, and some of 
them are beat weights. The load in question was as heavy a load 
as she ever carried, if not the heaviest. Ail of the other loads which 
came anywhere near being as heavy as this one were carried during 
the months of June, July, and August, which are freest from storms. 

Again, taking the recorded draft of this particular boat at the Soo, 
I find she was never recorded with a deeper draft than on this par- 
ticular occasion, and never, with the exception of two other trips, was 
she recorded with as deep a draft as 18-3. I hâve before me the 
record of ail of her trips through the Soo Locks. There is one on 
June 13th frooi South Chicago to Ft. William, showing a draft of 
18-3 aft, and on June 30th from South Chicago to Ft. William a 
draft of 18-3 aft. Ail the others show a lighter draft. So, again, the 
records of draft at the Soo check up and coïncide with the conclusion 
reached from the bills of lading, that she had never before carried any 
heavier load, and that the only occasion when she did carry loads. sub- 
stantially as heavy as this were during the midsummer months. 

Again, to check up the matter from another source, the government 
makes a record in short tons of the freightage carried through the 
Locks, and they get this by asking the captain how many tons he has 
aboard. In this particular t^ase we know with reasonable certainty 
how many tons this boat had on, which was 2,951 long tons, or 3,246 
net or short tons. Now, examining the records of the steamer Noble 
for her passages at the Soo, we find that never before did she pass 
through the Soo Locks with a load recorded so high as 3,246 net tons. 
So, whether I try to check this up by the witnesses who hâve seen this 
boat and bave tried to tell me how deep she was in the water, or 
whether I look at the kodak picture taken as she was leaving the dock 
at Conneaut, or whether I examine the petitioner's own record, from 
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their own office, as to the tonnage she has carried in years pastj or 
whether I take the government records for the draft, or the govern- 
ment records for the tonnage, it ail leads to the same conclusions, and 
helps me to feel satisfied that the resuit obtained is correct, viz., that 
she was loaded to the maximum depth she had ever been loaded, and 
that she was loaded almost to the "decks to" point. In order to place 
on the record just the best estimate I can give from the testimony, and 
wishing to be understood, hovvever, that when it cornes to the nicety 
of an inch, I am not certain, I would estimate her draft, when she 
left Conneaut, at 2 inches of mean freeboard or a mean draft of 17-10. 

It is not sufficient simply to détermine how deep she was loaded, 
but it is also necessary for the court to reach a conclusion as to whether 
or not with such a load, such a draft, such a freeboard, and such a 
ship, at that season of the year, she was seaworthy. Did the master 
and managing agent hâve reason to anticipate that she would meet 
with the gale, and that if she did the loss and damage would resuit? 
It involves a considération of what the wind and sea were likely to 
be. I hâve in mind, not only the ship that is undertaking the voyage, 
but the kind and quantity of cargo, the length of the trip, the waters 
to be passed over, and the winds and seas likely to be experienced, 

The cargo was destined for the head of Lake Superior, and this was 
the first trip in the year. The records show that in the past 10 years 
there bave been 33 so-called gales (a wind of 40 miles or more per 
hour) at the west end of Lake Superior during the month of April. 
It is urged that many of thèse occur early in April, and before naviga- 
tion is opened. The records show that the last of April has many 
gales. If the record had been continued into the month of May, it 
would hâve shown a good many gales occurring in May. It is the 
expérience of men on the Lakes that the month of May furnishes 
some high winds on Lake Superior. This was a heavy storm. There 
is no question about it. Severe storms occur and are to be expected on 
Lake Superior at that season of the year. Some of the witnesses, it 
is true, hâve said that this was more severe than any other storm in 
many years ; but the testimony of the men from the boats out in the 
sea that night leads me to think that the public records fairly show the 
extent of that storm and the velocity of the wind. Of course, the 
longer the wind blows the heavier the sea gets, if it continues from the 
same direction. As already found, the Noble was lost early in the 
storm, and the storm during the daytime on Tuesday, the 28th, had 
nothing to do with the disaster. I feel very certain that the witnesses 
who bave said that this was the worst storm they had seen in many 
years, and who described the extent of that storm, were describing 
what occurred on the 28th. The picture which they hâve in their 
minds is naturally the maximum of the storm. It is what they saw 
when this high wind had. been blowing a long time that gave them the 
picture and has given character to their testimony. 

Two mates from boats in the storm stated that they did not call their 
captains (the customary practice in severe weather) ; that they did 
not change the course of their boats on account of the storm. So the 
conclusion which I reach with référence to the wind and sea is thatj 



394 232 l'EDERAL REPORTER 

while it was a very heavy wind and a very heavy sea, the weather 
reports are not in conflict with the testimony of the oral witnesses, and 
that sucb a storm was not unusual, but was to be expected in that 
locality at that season of the y car. The Noble, her master and owners, 
should hâve anticipated ail thèse things including velocity and direction 
of the wind and the resulting sea. 

New, was the Noble seaworthy when loaded down so that her decks 
were within two inches of the water? Upon this branch of the case, 
petitioner has called many witnesses, masters of expérience, and the 
court gladly joins with counsel in what has been said about the courage 
and sturdy qualities of thèse men. I appreciate the respdnsibility 
which I àm taking when I find contrary to what thèse men say is 
seaworthy. After Hstefling to ail of the testimony, I must make my 
own findings and reach my own conclusions. I must do it from the 
testimony. At the sartie time, we cannot help but be impressed with 
certain things. I think it is only fair to the record that I express my- 
self freely. They are brave men, but they are afraid of their owners. 
Take the men on the ship; they are not afraid of the éléments, but 
they are afraid of the captain. It is not the fault of the owners, and it 
is not the fault of the captains ; but that is ship life. That rigid 
discipline is necessary. It has grown up with ail of thèse years of 
doing things in that way. Of ail the men who corne into court, I 
think none are more brave than the sailors, and at the same time none 
stand in greater fear of their boss. Undoubtedly, it is a virtue rather 
than a fault. In any event, it is the situation. It applies as much to 
the relations between the master and the managing agent (or shore 
captains) as it does to the orders from captain to mate. That fear, 
boat discipline, or whatever name it may be known by, unfortunately 
foUows them into the courtroom, and the wishes of the boss are often 
more controlling than the oath, The sailor does not dare tell what 
occurs without permission of the captain, and the captain would not 
think of making a statement before communicating with the office. So 
long as this condition exists, it is necessary for courts to hâve it in 
mind in weighing testimony, particularly where only opinions of wit- 
nesses are to be considered. I am satisfied that this class of boats are 
often overloaded. I refer particularly to this class of small boats with 
bulwarks. The scuppers would discharge the water for washing 
down the decks ; but, when it comes to a storm and the waves coming 
over the top of the bulwarks, the amount of water the scuppers could 
carry ofï is not worth figuring on, and the gâtes are almost as déficient 
even if they were open. The gâtes open outward, the intention being 
that as the wind gets fresh and the sea gets high and the boat ships 
water, as she roUs to the starboard side the water will rush to the 
starboard side of the ship, and this gâte which is hung at the top 
will swing out and the water run out, and that, when she swings to 
port, the water will rush over to the port side, and the gâte will 
swing to port and let the water run out that way. That is the theory. 

This boat, as stated, was built for the canal trade, 14i/2-foot draft. 
The blueprint made of her by the man who designed her shows lAy^- 
foot draft when loaded. There is testimony to indicate that as the 
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idéal draft. Any draft which puts this boat down so that she cannot 
discharge the water from her decks makes her dangerous and unsea- 
worthy. If she gets out in any sea that is worthy of considération at 
ail (any sea that can be called a gale, like any one of thèse ^3 gales in 
the montb of April on the west end of Lake Superior in the last 10 
years), she is going to ship water in immense quantifies, and she has 
got to discharge it if she continues to float. It will readily be seen 
that as soon as you put her down with 2 inches of f reeboard or even 
10 inches of freeboard, that as soon as she rolls to starboard and the 
water tries to be discharged from the starboard side of the ship, the 
starboard bulwarks are down in the water, and the water holds the 
gâtes shut, and the water cannot be discharged from her decks ; the 
same thing results when she rolls to port, So she might just as well 
hâve bulwarks without gâtes as with them, and the gâtes in my judg- 
ment are not sufficient in size to carry off the water that woûld be 
shipped on her if you were going to put her down even to the maxi- 
mum amount of freeboard described by any witness in this case. If 
they are going to load a boat like this dôwn anywhere near "decks to," 
she certainly ought not to hâve any bulwarks. She was built with 
bulwarks because she was intended to carry pulp wood vi'ith a cargo 
upon decks, and the pulp wood, piled many feet high on the decks, 
would work along with the bulwarks to keep her from shipping seas. 
For the draft she was intended, 14^2 feet, and with the cargo she was 
intended, pulp wood, the bulwarks were ail right and proper ; but the 
bulwarks are not proper and of no assistance and are an absolute 
détriment to her when loaded with her decks near to the water. No 
use has been ascribed to them, and every witness who expressed him- 
self upon that subject states that they were a détriment rather than a 
help. Again, not wishing to be understood as being able to be accurate, 
when I come to the exact figures, but in order that this record may 
show as accurately as I can, I fix the very least freeboard that this 
vessel ought to hâve, if she was to encounter a gale (and by that I 
mean 40-mile wind, and the sea that goes with it) at 18 inches of free- 
board. I am not undertaking to décide what is proper freeboard for 
any boat or time except the one in issue, but, when a gale was reason- 
abiy to be expected, then the Noble should not hâve been loaded dèeper 
than a mean draft of 16% feet, which means a freeboard of 18 inches. 
So I find she was overloaded, that she encountered heavy seas and 
a storm, but no heavier and no greater than should bave been reason- 
ably anticipated and expected at that season of the year. The record 
shows that ôther vessels, both loaded and hght, some of which were 
larger, some smaller, some built of wood, and some of steel, were in 
the vicinity of the Noble in the same storm, and came through without 
difficulty or damage. There is no évidence of any other vessel having 
sufïered mishap on this occasion. 

[7] I am satisfied that the captains who testified that the Noble was 
seaworthy bave sailed their boats down where they say they bave, but 
nearly ail of them say they let them up in varying amounts in the fall of 
the year. Why? There is only one answer to it; that is, because of 
the gales and storms. Now, if they ought to expéct storms in the 
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spring of the year, it follows that in the spring of the year thèse boats 
ought not to be loaded to their maximum, as this boat was. Moreover, 
the f act that other captains bave been in the habit of overloading their 
vessels at this season, if true in fact, would not justify or reUeve the 
owner in this case. In the case of The Fitzgerald, supra, it is said, at 
page 687 of 212 Fed., at page 223 of 129 C. C. A. : 

"And surely it can be no défense, if true In fact, tlmt other owneris of 
wooden vessels were also wantlng in properly proteeting similar holes In tlie 
floors of thetr lamp rooms.' It is said in The Tenedos (D. C.) 137 Fed. 44:'., 446, 
447, afflrmed 151 Fed. 1022, 82 C, C. A. 671: 'But the fact that shipowners are 
not in the habit of using précautions whlcli wonld deinonstrate unseaworthi- 
ness Is immaterial. Thev are bound to use them' — citing The l^dwin 1. Jlor- 
rison, 153 U. S. 199, 215, 14 8up. Ct. 823, 38 L. Ed. 688." 

Again, I am impressed with the fact that very few of the many 
who were called could or would say at what depth a boat becomes un- 
seaworthy and dangerous. Counsel urge that the reason for that is be- 
cause they hâve never loaded a boat to such a point, but know it is saf e 
as deep as they bave loaded. I am not impressed with that argument, 
and I think it lessens the value of their opinion to the effect that this 
boat was seaworthy as loaded. To tell when it is light nécessitâtes 
telling when it is dark ; to tell what is deep nécessitâtes telling what is 
shallow; to tell what is safe nécessitâtes telling what is unsafe. To 
say that a man can testif y that the speed of an automobile is safe up 
to a certain point, but that beyond that he cannot testif y what is dan- 
gerous, would not impress one with the value of the estimate placed as 
to safety. They qualify their ability to express an opinion in such a 
way that they never in any case could be witnesses for the other side 
and say that beyond that point it is unsafe and dangerous. I recognize 
the difficulty that the, claimant in this case would bave in getting mas- 
ters to testify. In the first place, they would bave to get men who were 
sailing boats of that kind, and I am satisfied that it would be difficult 
to get men who would, be wiUing, in a case where it was simply an 
expression of opinion, to come into court and be witnesses against 
vessel owners. I think captains feelif they did that they vi'ould be 
jeopardizing their chances to get a boat of this class to sail the next 
year on the Lakes, so long as owners v^fant their boats loaded to that 
depth, The record may show as my conclusion that they are sailing 
this class of boats down there where they bave testified they do in mid- 
summer months. No such practice bas been shown for months when 
storms prevail. I think it is dangerotis even in the summer mOnths, and 
that they are unseaworthy when they are down there. They get 
thrqugh, if they do not get in a storm. Sometimes they get in a storm 
and bave good luck, and then they testify that their boat is safe because 
it got through. Capt. Eisenhardt did not get through, and cannot be 
a witness on the other side in any of thèse lawsuits to say it is dan- 
gerous. It seems to me it should take very strong proof to satisfy a 
court that a boat with bulw^rks can be put down in the water almost 
"decks to" and be safe. Even if the gâtes are strapped up so they are 
wide open, still the water would run onto the deck, and the bulwarks 
would hold it to a great extent and prevent it from running off as it 
would do if there were no bulwarks. 
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The same conclusion is reached f rom the testimony of the experts as 
to buoyancy. In a beat of this type the buoyancy of the poop and 
forecastle ought not to be taken into account. They hâve doors, and, 
if the crew want to get out and do anything on deck, they would hâve 
to open the doors. 

For this type of ship, with bulwarks, we ought not to figure any 
buoyancy above the decks, because you cannot use that buoyancy until 
you get the decks under vvater. For safety the usual percentage of 
buoyancy (say 20 per cent, to 25 per cent.) ought to be found below 
decks, because you cannot use what is above until you get the decks 
down under water, and when you get the decks under water you 
are in trouble. If a hatch should get loose in a heavy gale, the boat 
would hâve absolutely no ch;ince, because the men could not get back 
and forth on a boat like this to do anything on deck if the decks were 
under water. The mère fact that some get through if they do not 
happen to get a loose hatch, and do not part a wheel chain, and every- 
thing Works fine, does not justify their captains in testifying that they 
were seaworthy. 

[8] Now, who was to blâme for the overloading? This boat was 
owned by a corporation, and, like ail corporations, had to do business 
through some one representing the corporation. In this case that in- 
dividual was Mr. Francombe, the managing agent of the corporation. 
He was a man of mature years and ripe in expérience. He Was, in 
ail things pertaining to the Lakes and to the management of this boat, 
the corporation; he represented that corporation and handled that 
boat with the same authority and the same freedom that he would 
manage bis own boat. So he stands, so far as this question is con- 
cerned, in place of the corporation, and his faults are the faults of the 
corporation, and binding upon the corporation. Great Lakes Towing 
Co. v. Mill Transportation Co. (C. C. A. Sixth Circuit, 1907) 155 Fed. 
11, 83 C. C. A. 607, 22 L. R. A. (N. S.) 769; Benner Line v. Pendle- 
ton et al., supra. 

In the case of Great Lakes Towing Company v. Mill Transportation 
Co., supra, the Court of Appeals for this circuit said : 

"The eoiitracts of the manager are the actual contracts of the owner, and 
are not of the same character as the contracts of the master maUe on a voyage 
or in îoreign ports and which are imputed to the owner from the necessities 
of commerce. Tlie acts of the managing agent wlthin the sphère of his au- 
thority are as niuch the aots of the owner as if done by the owner lilniself. 
Only upon this theory could a corporation make wliat, for the purpose of 
malving a distinction, Is called a Personal contract; that Is to say one wliich 
the owner himself or itself has made." 

See, also, The Loyal, 204 Fed. 930, 123 C. C. A. 252 ; In re jeremiah 
Smith & Sons, 193 Fed. 395, 113 C. C. A. 391 (1911); The Colima (D. 
C.) 82 Fed. 665 ; Craig v. Continental Insurance Co., 141 U. S. 638, 12 
Sup. Ct. 97, 35 L. Ed. 886; Parsons v. Empire Transportation Co., 111 
Fed. 202, 49 C. C. A. 302 ; Weisshaar v. Kimball Steamship Co., 128 
Fed. 397, 63 C. C. A. 139, 65 L. R. A. 84 (1904). 

It is urged that it was the captain's judgment that controUed in this 
matter, and that he was the one who decided the cargo, and not Mr. 
Francombe. I cannot agrée with that contention. I think that the 
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discrétion which the captain used was no more than as to the trim of 
the ship; he decided whether he would stop at this particular car, or 
whether he would put on one more. But as to the great and important 
question hère, as to whether this boat was loaded down almost "decks 
to," or whether she was loaded to 16-6, whether she had 3,000 tons, 
or whether it was much less than that, 2,500 or 2,600 tons, that was 
not left to his discrétion; that was Mr. Francombe's discrétion. In 
fact, the telegram which Capt. Eisenhardt sent Mr. Francombe shows 
he did not want to take ail the rails. The telegram sent back to Capt. 
Eisenhardt did not mention the draft, and did not mention anything 
about safety. It did say, "Think 3,000 tons too much." I do not see 
how any other thought could hâve been entertained. A command f romi 
the owner to the captain is stronger than from the captain to the sec- 
ond mate, or the second mate to the deck hand. The telegram was 
not proper instructions. That was not directing a proper load to tell 
him to take ail he could. That is just what the captain did; he just 
obeyed that command. He had never sailed in this boat before, and he 
had never been captain of any boat before. He had told Mr. Fran- 
combe that if he did not make good he need not pay him. Mr. Fran- 
combe told him if he did make good he would give him a bonus. He 
had 3,000 tons on the dock to take. Mr. Francombe wired him, "Take 
ail you possibly can." He did take it. Then he got along up to Dé- 
troit, the managing agent went aboard of her, saw it, and talked with 
him about it, and the managing agent, with his experienced judgment, 
must hâve known she was overloaded, and yet he permitted her to go 
on her joumey, thinking no doubt she would get through, and of course 
hoping she would get through. 

It was the mistake and wrongdoing of the owners of the vessel, and 
they are not entitled to limit their liability, and they are responsible 
for the damages which resulted. 

An interlocutory decree will be entered accordingly. 



In re ROTHLEDER. 
(District Court, S. D. New York. February 3, 1916.) 

1. Bankbuptcy <S=>123 — Tbusïee — Election by Cbeditobs — Right to Vote. 

Tliere is no reason in law or moral» why a relative of the bankrupt who 
Is a legltimate creditor cannot vote for a trustée the same as any other 
créditer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 171-179 ; Dec. 
Dlg. <&=3l2.S.] 

2. Bankruptcy igx=>123^ — Trustée — Election bt Creditobs — Conduct of 

Election. 

The fact that the attorney for the bankrupt, when certain creditorg ask- 
ed him to represent them, declined to do so aiid referred theni to an at- 
torney in his oiHce whom he sometimes employed but who was also en- 
gaged in practice for himself, and thereafter suggested to that attorney 
and the credltors that the recelver already appointed in the cSse would 
be a satisfactory trustée, does not authorize the rejection by the référée 
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of tlie votes of those creditors for the recelver as trustée; there being 
nothing to warrant an Inference that the bankrupt was interested, in the 
élection. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 171-179; 
Dec. Dig. <®=>123.] 

3. BANKBUPTcy <S=127 — ^Trustée — Appointment bt Refebee. 

Nor do those faets show an abuse of discrétion by the référée In ap- 
pointing the receiver as trustée after the failure of the creditors to elect 
one. 

[Éd. Note^ — For other cases, see Bankruptcy, Cent. Dig. § 183 ; Dec. Dig. 
®=>127.] 

4. Bankeuptcy <S='126 — Trustée — Election by Creditobs— Appboval. 

Election of a trustée wlll be disapproved, where it was obtained through 
the active efforts of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 182, 184, 187 ; 
Dec. Dig. <S=>126.] 

5. Bankedftct ©=5l26 — Trustée — Election by Creditors — Appboval. 

No rule of action applicable to every case can be laid down to govern 
approval or disapproval of the trustée elected by the creditors, but eacli 
case dépends upon its particular circumstances. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 182, 184, 187 ; 
Dec. Dig. <S=5l26.] 

In Bankruptcy. In the matter of Harry Rothleder. On application 
by certain creditors to review the action of the référée in bankruptcy 
in appointing a trustée after failure of élection. Appointment by 
référée sustained. 

Stephen B. Rosenthal, of New York City, for the motion. 
Charles L. Greenhall, of New York City, opposed. 

MAYER, District Judge. This is an application to review the ac- 
tion of a référée in bankruptcy in appointing a trustée after a failure 
of élection. The application to the référée was made more than 10 
days after the référée made his order, but the référée relaxed the rule 
and allowed the pétition. 

At the outset, counsel seeking the review states in his brief : 

"We désire to hâve it understood at the outset that no claim is made that 
Mr. Lesser is not qnalifled, both from expérience and from his well-known in- 
tegrity at the bar, from aeting as trustée." 

It is insisted, however, that the référée erred in allowing and count- 
ing certain votes cast for Mr. Lesser, and that, if thèse had been ex- 
cluded, then the candidate of the creditors represented by Mr. Rosen- 
thal would hâve been elected. 

The papers which come up from the référée are meager of infor- 
mation in some respects, but it was stated on argument that there was 
no dispute between the parties in regard to the facts, and what was 
stated on argument, as well as what was before the référée, is referred 
to in the briefs of the attorneys. 

To illustrate: There is nothing in the testimony before the référée 
to show that the creditors, whose votes were objected to, were rela- 

©ssPor other cases see same toplc & KBY-NUMBER in ail Key-Nunibered Dlgco.s & Indexes 
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tives of the bankrupt; but, as tliis is a iact, I, am assuming I hâve it 
before me. 

Similarly, as a certain circular' letter issned by Mr. Rosenthal's firin 
vvas referred to on the argument before me, and later was read by me, 
and as there is no question that that letter was sent out. I am as- 
suming that I hâve that before me. lam, tal<ing this course so as to 
obviate the necessity of sending back the matter to the référée, thus 
avoiding expenditure of needless time and money when everybody is 
agreed as to what the facts are. 

At the first meeting of creditors held before the référée, two candi- 
dates were nominated for trustée. One was Henry Lesser, an attorney 
who had been appointed receiver by Judge Hough, and who, when 
appointed, was an outside disinterested person in no manner con- 
cerned with the subject-matter. In addition to what Mr. Rosenthal 
says about Mr. Lesser, it may be stated that Mr. Lesser is known to 
the court as an upright practitioner, especially experienced in the bank- 
ruptcy law. The other candidate was Harry Eisenbach, who happens 
also to be known to the court as a reputable and experienced fur 
merchant. We thus hâve two men, either of whom is quahfied, from 
every standpoint that affects him personally, to act as trustée. 

Ten claims aggregating $4,747.42 were voted in favor of Mr. Lesser 
and twelve claims aggregating $4,445.69 were voted in favor of Mr. 
Eisenbach. Of the latter, one creditor's claim amounted to $2,46L6L 
Objection was made to the voting of four claims aggregating $2,373. 
for Mr. Lesser upon the ground that they were voted in the interest 
of the bankrupt because they were voted by an attorney who was in the 
employ of the attorney for the bankrupt. Thèse four claimants were 
relatives of the bankrupt. The validity and the correctness of their 
claims were not questioned. There is no évidence that they were pro- 
cured by the bankrupt or his attorney for the purpose of voting for 
Mr. Lesser. It was not suggested that they were solicited by the bank- 
rupt or his attorney, nor was it said or claimed that there were any 
transfers or préférences to be set aside, nor any property concealed 
to obtain, or that the trustée had anything to do in this case, except 
perform' the usual and ordinary administrative functions. 

The référée, having refused to disqualify thèse claims from voting, 
found that neither of the candidates had a majority in number and 
amount, and he thereupon appointed Mr. Lesser as the trustée. The 
only claims voted for Mr. Eisenbach were voted by Mr. Rosenthal by 
virtue of powers of attorney. It appeared on the argument of the 
motion that Mr. Rosenthal's firm had written letters to some creditors 
asking them to send their claims to them so that they might be filed, 
and some claims were received as a resuit of this letter and were voted, 
although the letter did not state that powers of attorney Were also 
desired for the purpose of voting for the trustée. 

It would seem therefore that at least some of the creditors who con- 
fided their claims to Mr. Rosenthal as their attorney in fact depended 
upon his judgment to vote for a compétent person as trustée, the point 
hère being that possibly some of the creditors did not exercise their 
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independent judgment in respect of the sélection of a trustée (any 
more than did some of the creditors whose right to vote is challenged). 
but left that, as they had a right to do, to Mr. Rosenthal, who is like- 
wise experienced in matters of procédure under the baflkruptcy law 
(Act Cong. Tuly 1, 1898, c. 541, 30 Stat. 544). 

[1] There is no reason in law or in morals why a relative of the 
bankrupt, who is a legitimate créditer, shall not hâve the same right 
to vote for a trustée as any other creditor. It is true that the courts 
on numbers of occasions hâve found that relatives hâve interposed 
suspicious claims, but it is equally true that persons, in order to help 
their relatives, will lend them money in response to a very natural 
impulse, and that, when the borrower goes into bankruptcy, the rela- 
tives are just as anxious to obtain what is their just due as is any other 
legitimate creditor. 

[2, 3] What happened in this case apparently was that Léo Roth- 
leder, a relative of the bankrupt, came to the attorney fpr the bank- 
rupt with the claims of himself and the three other relatives and want- 
ed the attorney to vote thèse claims and to présent them and prove 
them. The attorney stated it was inconsistent, as he represented the 
bankrupt, and suggested that he let another attorney represent him. 
This other attorney was in the same suite of offices with the attorney 
for the bankrupt and was employed by him, but also practiced on his 
own account- — an arrangement quite familiar to those who are ac- 
quainted with the early days of many lawyers. 

The attorney to whom the matter was thus referred had known 
Léo Rothleder for about nine or ten months, having met him at tlie 
office of the attorney for the bankrupt. The attorney for the bank- 
rupt, when examined by the référée, stated : 

"It is Immaterlal with me personally whether Mr. tresser is trustée, or 
whetlier anybody else is trustée, so far as I am coiiceriied. I liave no favors 
to seek. I will say that ail tliese claims I hâve looked up, and every dollar 
of money that is represented by thèse claims actually was loaned to the bank- 
rupt and went into his books and into his bank, and the bocks of the bank- 
rupt so show." 

He was asked if he had suggested to the other attorney that the 
latter should vote for Mr. Lesser, as trustée, and he answered: 

"I think if it came from nie it was Involuntary, but I think it came from Léo 
Rothleder. As far as I am concerned, it is absolutely immaterial tô me who 
is trustée in this matter." 

The other attorney, upon being asked whether the attorney for the 
bankrupt had suggested that he vote the claims for Mr. Lesser, an- 
swered: 

"That was suggested to me, yes. I know Mr. I^eo Rothleder came to me 
and gave me his claim." 

The first part of this answer is ambiguous because it does not state 
who suggested, but I will assume that it means that it was the attorney 
for the bankrupt who made the suggestion. 

Reading the testimony, and especially the part to which attention has 
been called, it is easy to infer what the attorney meant by the use of 
232 F.— 26 
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the expression "involuntary." It is probable that the inquiry was made 
as to who would be a good man for trustée, and the attorney for the 
bankrtipt may very likely hâve said that Mr. Lesser was already the 
receiver of the court and would be a proper man, or that there would 
be no opposition to him. 

The record as it stands is f ragmentary, and a great deal of emphasis 
is sought to be laid on the word "involuntary" in connection with the 
answer of the attorney for the bankrupt. 

"From this record, it appears that Mr. Lesser knew nothing of any 
suggestion to vote for him. There is not a scintilla of évidence that 
the bankrupt himself suggested Mr. Lesser. There is nothing to in- 
dicate, at the time Léo Rothleder came to the office of the attorney for 
the bankrupt, with the claims of himself and the three other relatives, 
that there was any question of a contest for the trusteeship. There 
is not in the case the slightest or most remote suggestion or inference 
of the character to be found in some other cases where it appears that 
the bankrupt either openly or secretly endeavored to control or in- 
fluence the sélection of a trustée. 

[4] What the reported cases hâve held is that the élection of a 
trustée will be disapproved where that resuit has been obtained through 
the active efi^orts of the bankrupt, and the reason for and wisdom of 
such a rule are apparent. 

In the cases of In re McGill, 106 Fed. 57, 45 C. C. A. 218, and In re 
Hanson (D. C.) 156 Fed. 717, the language of the courts must be read 
in connection with the facts, and thèse cases show in each instance that 
the bankrupt was actively concerned with the élection of the trustée. 

[5] It is rather difficult to lay down rules of action which will be 
applicable in every case, because in matters of this character the facts 
are the controlling feature. Ordinarily, it is not hard for the court to 
détermine whether on broad principles, or as aflrecting a particular 
situation, claims should be rejected or the élection of a trustée disap- 
proved. The question is always one of good faith, and the inquiry 
must be as to whether anything has been donc by the bankrupt which 
will disqualify, or tend to disqualify, a trustée from acting in that 
impartial and vigorous manner which will assure the proper results 
for the creditors. 

In Re Merritt Construction Co., 219 Fed. 555, 135 C. C. A. 323, the 
court said: 

"The approval by the référée and district judge of the appointment of a 
trustée by the creditors is a matter of discrétion, dependlng upon the eircum- 
stanees of each case. The choice of the creditors should not be overruled by 
the référée or district judge except for substantial reasons, and the confirma- 
tion by the district judge of such appointment should not be dlsturbed by 
this court unless an abuse of discrétion appear." 

Such is probably the rule everywhere, but certainly it is the rule 
in this circuit, and, as Judge Ward points out, the court must look into 
the circumstances of each case, and numerous illustrations in the books 
show that the décisions of the courts go to the real merit and heart of 
the controversy and do not deal in mère académies. In re Syracuse 
Paper & Pulp Co. (D. C.) 164 Fed. 275 ; In re Easdack (D. C.) 145 
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Fed. 68; In re L. W. Day & Co., 178 Fed. 345, 101 C. C. A. 461 ; In 
re Stradley & Co. (D. C.) 187 Fed. 285 ; In re Fisher (D. C.) 193 Fed. 
104. Had the référée excluded the daims voted for Mr. Lesser, I 
think he would hâve erred. 

With a full understanding of the situation, he exercised his discre 
tion, and I am unable to find any abuse in that exercise. Indeed, I 
think it would be very unfortunate if the court were to hold that a 
reputable member of the bar should be prevented from acting where 
it appears that : (1) By virtue of having been appointed a receiver he 
is familiar with the administration of the estate ; (2) he has not in any 
manner requested élection as a trustée ; (3) his nomination was made 
by an attorney for some of the creditors ; (4) his élection was not 
participated in at ail by the bankrupt, but at most only ref erred to by 
the attorney for the bankrupt; (5) the attorney for the bankrupt did 
not urge his élection before the référée, but took an indiffèrent attitude 
for good reasons stated ; and (6) there was not the slightest suggestion 
that the claims were not valid in every respect. 

The référée is sustained. Settle order on one day's notice. 



AKTIESELSKABET KOEN-OG FODERSTOF KOMPAGNIET v. KEDERI- 
AKTIEBOLAGET ATLANTEN. 

(District Court, S. D. New York. February 11, 1916.) 

1. ABBITBATION AND AWAED ®=ï>7 OONSTBUCTION OF ChAHTEB PAETT— ABBI- 

TEATioN Clause. 

A provision of a cliarter party that in case of dispute arising it shall 
be settled by two référées, one to be appointed by the captain and one 
by the charterer, with power in the two to sélect an uniplre, if necessary 
was meant to apply only to disputes which might arise during perform- 
ance of the charter, and has no application where, before the charter was 
entered upon, the owner deliberately and without excuse repudiated the 
same and refused to deliver the vessel. 

[Ed. Note, — For other cases, see Arbitration and Award, Cent. Dig. § 
28; Dec. Dig. <®=7.] 

2. Abbitration and Award cs=57 — Aebiteation Clause in Chaetee Pabty — ■ 

CONSTEUCTION AND EfFECT. 

An arbitration clause in a charter party, by which a submission to 
arbitration is made a condition précèdent to the bringing of auy suit, 
goes to the remedy, and not to the rights of the parties, and its efEect is 
to be determined by the law of the forum. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. § 
28 ; Dec. Dig. ®=»T.] 

3. Arbitration and AWaed <g=»9 — Arbitration Clause in Chaetee Paety — 

Construction — Effect. 

A provision of a charter party for the submission to arbitration of any 
dispute between the parties held a collatéral undertaklng, and not a con- 
dition précèdent. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. § 
30; Dec. Dig. <S=>9.] 

®=3For other caaes see same topic & KëY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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4. SiiiPPiNG <S=»51^— Charters — Construction or Penaltt Clause is Char- 

ter Pabty. 

A clause in a charter party, "Penalty for nonperfornianee of thls agree- 
ment to be proVen damages, not exceedlng estimated amount of frelglit," 
caiinot be construed to liiiiit tlie recovery of the charterer from the owner 
for an entire répudiation of the charter and a refusai to enter on its per- 
formance. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 203-210 ; Dec. 
Dig. <g=351.] 

5. Admibalty <S=>5 — JuRiSMCTiON OF CouRT — SuiT BetweEn Foreign Cor- 

porations. 

It Is withln the discrétion of a court of admiralty of the United States 
to take .iurisdiction of a suit for breach of charter between two foreign 
corporations. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 66-85; Dec. 
Dig. (®=>5.] 

In Admiralty. Suit by the Aktieselskabet Korn-Og Foderstof Kom- 
pagniet against the Rederiaktiebolaget Atlanten. Decree for libelant. 

This is a libel In admiralty to recover damages for the breach of a charter 
party against the owner. On January 8, 1!>15, the owner without excuse 
withdrew the ship from the charter and employed her upon another voj'age. 
Thereupon the charterer libeled her, and set up the charter party and the 
letter of withdrawal as part of his libel. To this the owner pleaded: 

First. That the charter party had been made in Denmarli, between two 
corporations of Sweden and Denmark, and that the charterer had made no 
tender of arbitration under an arbitration clause, valid in Denmark and 
Sweden, whlch read as foUows: "(21) If any dispute arises, the same to be 
settled by two référées, one appointed by the captain and one by charterers, 
or their agents, and, if necessary, the arbitrators to appoint an umpire. The 
décision of the arbitrators or umpire, as the case may be, shall be final, and 
any party attempting to revoke thls submission to arbitration without leave 
of a court shall be liable to pay to the other, or others, as liquidated damages, 
the estimated amount of chartered freight." 

Second. The owner pleaded that the recovery, if any, must be limited to 
the amount of the freight under the following clause No. 24 of the charter 
party: "Penalty for nonperformance of this agreement to be proven damages, 
not exceeding estimated amount of freight." 

Third. The owner pleaded that this court should not take jurisdiction of 
a cause between two foreign corporations. 

Charles Burlingham and Roscoe H. Hupper, both of New York City, 
for libelant. 

Clarence B. Smith, of New York City, for respondent. 

LEARNED HAND, District Judge (after stating the facts as 
above). Were not the law of Denmark and Sweden pleaded so broad- 
ly, I think that it would be possible to dispose of the arbitration clause 
without recourse to the question whether such clauses go to the rem- 
edy, and not to the right. It is clear that the respondent did not in- 
tend to rely upon the clause in the letter of January 8, 1915, and 
did not suppose the case was one for arbitration at ail. What it did 
rely on was the penalty clause, under which it thought itself protected, 
and which made it to its interest to repudiate as soon as freight got 
above 34 shillings. The attempt at justifying this répudiation wholly 
falls. The respondent violated its contract without any shadow of 

€=»For other cases see same topic & KEY-NUMBER in ail Kej--Numberea Digesta & Indexes 
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excuse. It even made the proposai to the libelant to take a new charter 
at 60 shillings, the libelant to bear the différence between that and 
the supposed limitation of liability. Any effort to mitigate this viola- 
tion of good faith on the score of danger to the ship is answered by 
this proposai to undertake the same voyage. 

[1] Aside from the failure of the respondents to rely on arbitra- 
tion, the clause would itself be irrelevant to the controversy, if the 
laws of Denmark and Sweden merely permitted arbitration. Though 
such a clause be valid in those countries, there is no reason to suppose 
that it has a différent interprétation from the reasonable meaning of 
the words. I should suppose, therefore, that the rule would not be 
différent, as to whether the clause survived an unconditional répudia- 
tion, from the rule in this country and Great Britain. If not, I am 
satisfied that the arbitration clause need not trouble the disposition of 
the cause, because it could not survive such a total répudiation as this, 
made without any excuse. This particular clause was certainly not 
intended to apply to such a case, because the ship's arbitrator 
was to be picked by her captain, and it is absurd to suppose that the 
captain was to pick an arbitrator over the withdrawal of her own- 
ers. The withdrawal was before the voyage began, even before the 
ship had been delivered. Whatever be the rule apphcable to arbitra- 
tion clauses of more gênerai form, there can be no doubt that this 
clause was meant to apply only to disputes which might arise during 
the voyage, and while the parties were at least trying to go on with 
its exécution. Indeed, the only authority upon the subject which has 
been cited seems to make it a gênerai rule that such clauses do not 
survive a gênerai répudiation of the contract. Jureidini v. National 
British Millers' Ins. Co., [1915] A. C. 499. The theory appears to 
be that such a provision is part of the exécution of the contract, a 
pièce of its administration, and ought not to be construed as applicable 
to an entire change of purpose which results in the abandonment by 
one party of the enterprise as a whole. 

However, the allégations of the answer do not admit of this method 
of disposing of the point, for they contain the statements that under 
the lavi' of Denmark and Sweden arbitration is the condition précèd- 
ent to any suit in any court "for, upon, or by reason of any matter 
or dispute with respect to or arising under said charter." This, taken 
merely as an allégation, and it must be so taken on exceptions, would 
cover a suit for répudiation of the charter party as an entirety. There- 
fore it becomes necessary to détermine whether the clause goes to the 
right or to the remedy, and whether it is a condition précèdent under 
our law, if it goes only to the remedy. 

[2] Such clauses, if regarded as conditions précèdent to any action, 
hâve, I believe, nearly always been held to touch the remedy, and not 
the right. Meacham v. Jamestown, etc., Co., 211 N. Y. 346, 105 N. 
E. 653, Ann. Cas. 1915C, 851; U. S. Asphalt Co. v. Trinidad Lake 
Petroleum Co. (D. C.) 222 Fed. 1006. They do not affect to touch 
the obligations of the parties, as surely they do not; they prescribe 
how the parties must proceed to obtain any redress for their wrong.s. 
which covers only remédies. In one sensé everything which touches 



406 232 FEDERAL REPORTER 

the remedy touches the obligation, since the only sanction to perform- 
ance rests in the remedy; but that is the speech of philosophers, not- 
of lawyers, among whom the distinction has arisen and is real. I 
think we must therefore regard it as going only to the remedy. 

I do not propose to consider the very vexed question whether ani 
arbitration clause, which purports to cover ail disputes, and not merely 
the quantum of the award, may be valid, if it be clearly meant as a 
condition précèdent. In the state of New York it certainly is invalid, 
Meacham v. Jamestown, etc., Co., 211 N. Y. 346, 105 N. E. 653, Ann, 
Cas. 1915C, 851. And undoubtedly Scott v. Avery, 5 H. L. Cas. 
811, has been understood very generally in this country as so fixing 
the law. The judgments in the Exchequer Chamber (8 Exch, 497) did 
proceed upon that distinction, but those in the House of Lords are,, 
to say the least, subject to a différent interprétation. 

[3] An entirely différent question is whether the arbitration clause 
is a collatéral undertaking, or a condition précèdent. The latter ques- 
tion itself dépends upon two questions : First, whether the distinction 
between condition and collatéral contract touches only the remedy; 
and, second, whether this is a case of condition or not. That the dis- 
tinction is a question of remedy, concerning as it does what are the 
conditions upon which suit may be brought, hardly requires more dis- 
cussion af ter what has been said above. The court of the forum must 
détermine what impediments, if any, exist to the exercise of its juris- 
diction. The second question is whether under the lex fori such a 
clause as this does impose a condition upon any suit. Expressly it 
does not do so, but instead of a condition imposes a penalty for re- 
fusai to abide lay an award. Such a clause was held in Hamilton v. 
Home Ins. Co., 137 U. S. 370, 11 Sup. Ct. 133, 34 L. Ed. 708, to be 
collatéral, and collatéral only. This rule is no doubt extremely tech- 
nical. U. S. Asphalt Co. v. Trinidad Lake Co., supra. But I can- 
not disregard the fact that it was the basis of the actual décision 
in the Suprême Court, nor is it true that that décision was wrong 
because no damages can be recovered under the penalty clause at- 
tached. Munson v. Straits of Dover, 102 Fed. 926, 43 C. C. A. 57. 

[4] The next question is of damages; i. e., whether clause 24 is 
to be taken in limitation of liability, or as a penalty. An Enghsh case 
is directly in point for the libelant (Wall v. Rederiaktiebolaget, [1915] 
3 K. B. 66); the theory of the court being that the évolution of the 
clause showed it to retain the same character of a penalty which it 
originally had. We meet it over 100 years ago in the f orm : "Penalty 
for nonperformance, il, 300." In this form it is regarded as a pen- 
alty pure and simple, and as such it is not enforceable. Harrison v. 
Wright, 13 East, 343. Later, in what was perhaps an effort to avoid 
that resuit, it appears as follows: "Penalty for nonperformance, esti- 
mated amount of freight" — which is its commonest form. As such it 
bas twice been declared to be still a penalty. Watts v. Camors, 115 
U. S. 363, 6 Sup. Ct. 91, 29 L. Ed. 406; Strôme Bruks Aktiebolaget 
V. Hutchinson, 10 Aspinall (N. S.) 138, affirming 41 Se. L. R. 274. 
In the first case the court declined to enforce it as liquidated damages, 
and allowed the libelant only his proven damages, which were less than 
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the estimated freight ; in the second, the court declined to enf orce it 
as a limitation of liability. The penalty was enforceable at law even 
after 8 & 9 William III, c. 11, § 8; that statute merely provided 
that exécution should go for only the amount of proved damages. 
Hence one could always recover his actual damages by suing under a 
penalty clause, except that he was in that event limited to the amount 
of the penalty. 

However, along with the right to sue under the penalty ran collater- 
ally the right to sue on the covenant to pay, and it was never held 
that the penalty affected the right of the covenant in any way. Each 
ran concurrently, though both could not be used simultaneously. Ab- 
bott on Shipping, pt. IV, c. 2, § 2. This was the state of the law 
while the clause existed in either of its two previous forms, whether 
as penalty in a stated sum, or as penalty for the estimated amount of 
freight. Yet during that period the penalty clause really added noth- 
ing to and subtracted nothing from the promisee's rights. He might 
sue under either the covenant or the penalty, and recover his actual 
damages in either event; the only différence being that, if he fool- 
ishly selected the penalty, he was limited by its amount. To add to 
the penalty clause the words "proven damages" changed nothing what- 
ever; it merely made express what the law imposed in any event. 
There is, therefore, not the least reason for supposing that the addi- 
tion of thèse words in the charter party was intended to effect a limita- 
tion of liability; there was as much ground when the penalty was 
in a stated sum to argue that its présence necessarily implied that the 
parties intended to hmit any liability as after the words were added. 
Yet we see that the courts did not accept that conclusion when the 
clause was in its earlier form. It seems to follow, therefore, that Mr. 
Justice Bailache could not hâve reached a différent resuit in Wall v. 
Rederiaktiebolaget, supra, from what he did, without disregarding the 
whole history of the clause. 

It is quite true that the practical resuit is to reduce the penalty 
clause to a brutum fulmen, but that resuit did not arise after the 
words "proven damages" were inserted ; it existed from the time when 
the penalty would not be enf orced at ail, except in limitation of the re- 
covery of any one who selected the penalty clause to sue upon. Of 
course, while the practice in debt differed from that in assumpsit, there 
remained some real distinction, but that has long since disappeared and 
the clause has persisted as an archaism, such as is common enough in ail 
branches of the law. That the parties should hâve really intended to 
limit their liability by any such inartificial ànd awkward paraphrase be- 
ginning with a penalty is unlikely. Such instruments are f uU of formai 
and time-honored phrases, and it is f air to look for some clear intent at 
so important an innovation. If they meant a limitation, they should 
hâve been more explicit. Lines v. Atlantic Transport Line, 223 Fed. 
624, 139 C. C. A. 170. 

Besides, the resuit is most arbitrary if the clause be thought to be 
in limitation. It does not limit the owner at ail, because in no event 
can he recover more than his freight ; it does limit the charterer, and 
by an amount which bears no relation to his loss. Of course, the par- 
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ties might hâve agreed to limit him; but there îs no apparent reason 
for supposing that such a formai and mechanical equality was within 
their contemplation. That they should hâve intended to give the 
owner an option to repudiate merely because the bargain became very 
valuable to the charterer is extremely improbable; the owner might 
hâve wanted such a resuit, but the charterer would scarcely hâve agreed 
to it, especially in such times as the end of September, 1914. 

[5] The last question is of the jurisdiction of this court. If the 
matter rests in discrétion, as I am now bound to hold, I hâve no hés- 
itation. in exercising that jurisdiction in so obvions a case in the inter- 
ests of justice. 

Exceptions overruled. Decree for full damages, with costs. I as- 
sume that the amoUnt of the damages will be settled by agreement. 



In re INTEROCEAN TRANSP. CO. OF AJIERICA, Inc. 

Ex parte LEWIS. 

(District Court, S. D. New York. March 7, 1916.) 

1. Bankhuptcy (©=520(1) — .Jurisdiction of Court— Adverse Claims. 

Clalms asserted after bankruptey by third persons to a fimd placed by 
the bankrupt in possession of a <;ustodlan liaving no clalm tliereto, aris- 
ing ont of transactions before tiie bajikruptcy, are adverse, and the court 
of bankrupt('y is without jurisdiction to détermine the same, except by 
cousent. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 1331 ; Dec. 
Dig; <g=>20(l).] 

2. Bankhuptcy <©=s18M!, New; vol. 8 Key-No. Séries — Liens — Sitit to Enfobob 

—Maritime Lien 

Where a maritime lien is claijued on property of a bankrupt, and a suit 
in admiralty brought for its enfprçenient, the Isetter practice Is to permit 
the trustée to iutervene in such suit and hâve the question there adju- 
dicated. 

3. Bankhuptcy ©=320(1) — Powers of Court— Stay of Suit in State Court. 

A court of bankruptey is without power to stay a suit in a state court 
for money had and received, brought against a thlrd person, who as a 
stakeholder has i)ossession of a fund also claimed by tlie trastee in bank- 
ruptey. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 1331 ; Dec. 
Dig. <3s=>20(l).l 

In Bankruptey. In the matter of Interocean Transportation Com- 
pany of America, bankrupt. On motion by Robert P. Lewis, receiver 
in bankruptey, to stay suits in a state court and in a court of admiralty. 
Motions denied. 

The facts in this case are as folio ws; Palin, Evans, & Co., Limited, the 
libëlant in admiralty, chartered the ship Brinkburn to' the Hellenic Trans- 
atlantic Steamship Comiiany, the plaintiffi in the action in the state court, 
on a time charter, reserving a lien on subfreights. The Hellenic Transat- 
lantlc Steamship Company subchartered the Brinkburn to the Interocean 
Transportation Company, the bankrupt,, who in turn chartered her to H. 
Baars & Co., who paid the proper balance of freight, sorpe |25,500, to the 
captain Of the Brinkburn. Meahwhlle thè bankrupt had borrowed from 
the Equitable Trust Cornpany $20,000 on its note, giving as security an as- 
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■slgnment of its clairri under thé charter party agalnst H. Baars & Co. The 
captain paid the freight to a Florida bank to the crédit of the Equitable 
Trust Company, which later, after some local légal proceedings not necessary 
to State, remitted to the Elqultable Trust Company, whlch applled enough 
out of the fund to pay its loan, enough to pay the broker's commission, and 
now holds thi> balance, $3,648.89, subject to the clalms of whom It may con- 
cern. 

The pétition in bankruptey was filed on September 17, 1915, and a recelver 
appolntéd. Soon thereafter the Hellenlc Transatlantlc Steamship Company 
gave notice to the Equitable Trust Company of a claim to the fund arlslng 
from the alleged fact that the captain of the Brlnkbum was by agreement to 
pay the freif-'ht to It, paylng the bankrupt only the différence betvveen the 
freigbt due it from H. Baars & Co. and the frçlght due the Hellenlc Trans- 
atlantlc Steamship Company on the subchartèr to the bankrupt Itself. Thls 
amounted to nothlng, as the Hellenlc Transatlantlc Steamship Company as- 
serted; because of the consent of the bankrupt to a violation of the charter by 
H. Baars & Co. Moreover, Palln, Evans & Co., Limited, also laid claim to 
the moneys agalnst the Equitable Trust Company by virtue of Its alleged 
lien for subfreight. In thls posture of aft'alrs the recelver served on the 
Equitable Trust Company a notice of motion, returnable before the référée for 
an order, directing the respondent to pay the money to the recelver; the 
motion belng returnable on December 1, 1915. Before the retum day Palln, 
Evans & Co., limited, filed its libel and attached the fund by service of a 
marshal's notice on the Equitable Trust Company, and on the retum day 
the Hellenlc Transatlantlc Steamship Company served the Equitable Trust 
Company with a summons and complaint in the state court for money had 
and recelved on a demand and refusai. The proceediug before the référée 
Is still pending undeclded. The recelver now makes a motion to stay the 
action in the state court, and a second motion to vacate the attachment in 
admlralty and to stay thosé proceedings. 

Charles I. Greenhall, of New York City, for receiver. 

Kirlin, Woolsey & Hickox and Cletus Keating, ail of New York 
City, for Palin, Evans & Go., Limited. 

Bernard Fliashnick, of New York City, for Hellenic Transatlantlc 
S. S. Co. 

Murray, Prentice & Howland, of New York City, for Equitable 
Trust Co. 

IvEARNED HAND, District Judge (after stating the facts as alx>ve). 
[1] On November 24, 1915, when the notice of motion was served by 
the receiver upon the Equitable Trust Company, it held a fund upon 
which it had no daim and against which there had already been made 
two adverse claims. Each of thèse arose from circumstances existing 
before pétition filed, which distinguishes the case from Bryan v. Bern- 
heimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 E. Ed. 814, where the pur- 
chaser of the assignée for creditors had bought after pétition filed. The 
question, therefore, is whether claims made after pétition filed, but 
arising before that time, constitute adverse claims, when the fund is 
in possession of one who makes no adverse claim. First National 
Bank V. Chic. Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 
L. Ed. 1051, seems to be directly in point. In that case the bankrupt 
had seed in storage with a warehouseman, whose receipts he had pledg- 
ed. The warehouseman had no claim on the seeds, but did hâve pos- 
session. The Suprême Court decided that the District Court had no 
jurisdiction to détermine the validity of the pledgees' claims. It is 
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true that in Whitaey v. Wenman, 198 U. S. 539, 552, 25 Sup. Ct. 
778, 49 L. Ed. 1157, Mr. Justice Day says that the jurisdiction exists 
whether the property is held by the bankrupt, "or for him" ; but he 
mentions First National Bank v. Chic. Title & Trust Co., supra, and 
distinguishes it, because the District Court was not in possession of the 
f und. I hâve looked with some care for any case holding that an 
adverse claim against property in the possession of a stakeholder is 
not enough to forbid summary jurisdiction of this court, and I can find 
none. On the other hand, in the similar case of a claim by assignment 
of a chose in action the rule is against jurisdiction. Copeland v. Mar- 
tin, 182 Fed. 805, 105 C. C. A. 237; Jn re Driggs (D. C.) 171 Fed. 
897. I therefore conclude that there is no jurisdiction to détermine 
in this proceeding the clairas of Palin, Evans & Co,, Limited, or of the 
Hellenic Transatlantic Steamship Company. 

[2] There is another ground quite as conclusive, so far as concerns 
the claim of Palin, Evans & Co., Limited, which is that they assert a 
maritime Hen which cannot be discharged or adjudicated, except in 
the admiralty (Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 
L. Ed. 981), a rule equally applicable between a fédéral court sitting 
as a court of admiralty and the same court sitting in any other capacity 
as it is between the admiralty court and a state court (Hudson v. N. Y. 
& Albany Transport. Co., 180 Fed. 973, 104 C. C. A. 129). Possibly 
the bankruptcy court might enjoin ail proceedings in admiralty until 
the bankruptcy was over, but that would be an idle thing to do in the 
case at bar, since the maritime lien of Palin, Evans & Co,, Limited, 
would remain, and no final disposition of the res could be had till it 
was terminated. A much better way is for the receiver or trustée to 
intervene in the admiralty proceedings and claim the bankrupt's right 
there. In view of the length of time which has elapsed since the ad- 
judication, I will not issue any stay to run until a trustée is appointed,. 
assuming, which I do not, however, décide that only a trustée can in- 
tervene in the admiralty proceedings. 

[3] Corning now to the motion against the Hellenic Transatlantic 
Steamship Company, what I hâve already said at the beginning is suf- 
ficient to settle the matter of any permanent stay, and I will give no 
temporary stay until a trustée is appointed for the reasons just given. 
There is, however, another reason against any stay. Even if this 
were an action against the receiver himself, this court would not issue 
any stay. In re Russell, 101 Fed. 248, 41 C. C. A. 323 ; In re Kanter 
& Cohen, 121 Fed. 984, 58 C. C. A. 260; In re Spitzer, 130 Fed. 879, 
66 C. C. A. 35 ; In re Mertens & Co., 147 Fed. 182, 77 C. C. A. 478. 
Thèse cases establish thç doctrine that, even when the receiver or 
trustée is in possession of goods, formerly the bankrupt's, his title may 
be tried in the state court by the simple expédient of avoiding any pos- 
sessory action and suing in conversion. Doubtless it is true that when, 
after his appointment, he meddles with the property of others, he is 
liable to action. Flebert v. Crawford, 228 U. S. 204, 33 Sup. Ct. 484, 
57 L. Ed. 800. But thèse cases go further, and allow his mère refusai 
to surrender possession to be regarded as a tort for which he may 
be sued elsewhere. Since this is binding law for me, it must be ap- 
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parent that a fortiori I may net stay the prosecution o£ an action for 
money had and received against a third person, who is a stakeholder. 
The trustée, when appointed, may commence such an action on iiis own 
account, if he does not care to intervene in the admiralty. How the 
Equitable Trust Company is to protect itself in the unpieasant emer- 
gency which will resuh is not a question of bankruptcy. 
Both motions are denied. 



DE ST. AUBIN v. l'AUL GUENTHER, lue. 
(District Court, S. D. New York. May 1, 1916.) 

1. Pleading ©=194(4) — Spécial Traverses— Effect. 

Where a party Incorporâtes spécial traverses wlth matter In confes- 
sion and avoidance, the traverses cannât be dlsrégarded, and may render 
the plea good as against demurrer. 

[Ed. Note. — For other cases, see Pleading, Cent. Dlg. § 450; Dec. Dig. 
<S=>194(4).] 

2. Pleading <S=»364(1) — Motion to Stbike. 

As tlie improper Incorporation of spécial traverses with matter In con- 
fession and avoidance may reuder the plea gof>d as against demurrer, mo- 
tion to strilce such traverses will be snstalned. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1156, 1158, 1160; 
Dec. Dig. cS=j364(1).] 

3. Pleading ig=90— Traverse.?— Anticipatoby Traverse — Eight to. 

Where the oppo.site party has already Incorporated a traverse of a pos- 
sible plea in avoidance in hls own pleading, hls adversary may incorporate 
in hls plea in- avoidance a traverse of such anticipatory traverse. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 184, 185, 187, 
190, 194; Dec. Dlg. <g=90.] 

4. Pleading <S=>364(1) — Motions to Strike— Traverses. 

Défendant counterclaimed on the theory that plaintlff whlle in Its eni- 
ploy, had delegated hls authority, and had become flnancially Interested 
In the business of a competitor, by which disloyalty, and his conséquent 
inattention, défendant had been injnred. The counterclaim then also 
averred that thls was done without the knowledge or consent of défend- 
ant. The reply, in a confession and avoidance, alleged that ail the acts 
complained of had been done wlth defendant's consent and then traversed 
the allégation that défendant had no knowledge and gave nô consent to 
plalntlfC's conduct. Held, that such traverse should not be stricken, for, 
thongh anomalous, It avoids the resuit of a plea iiicousistent in substance, 
though not In form, with the counterdaim. 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. §§ 1156, 1158, IICO ; 
Dec. Dlg. ®=364(1).] 

5. Pleading <S=>364(5)— Traverses— Conclusions of Law. 

In such case traverses of the. allégations that plalntifC had acted cou- 
trary to the agreement, or in violation of hls duty, and that it was be- 
cause of plaintlff's violation of the agreeiuent that défendant had rescind- 
ed the agreement, should be stricken, for, beliig mère conclusions of law, 
they ralse only immaterial Issues. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 1159; Dec. Dig. 
<S=j,364(5).] 

6. Pleading <®=ï364(6} — Striking Out Traverse. 

In such case, a traverse of the allégation that défendant suflfered dam- 
age from plaintitC's breach is properly stricken, for, the action being in 

Ê=»For other cases see same toplc &, KEY-NUMBER In ail Key-Numbered Dlgests & ïndexe» 
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contract, no allégation of damage is necessary to withstand demurrer; 
henee such traverse is unnecessary to the validity of the plea. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1161, 1102; 
Dec. Dig. ®==364(6).] 

At Law. Action by Ovide De St. Aubin against Paul Guenther, 
Incorporated. On motion to strike certain déniais from a reply to the 
counterclaim contained in the ansvver. Motion sustained to ail déniais 
save one. 

Motion at law to striUe out certain déniais from a reply to a counter- 
claim contained in answer. The counterclaim was framed upon the theory 
that the plaintifC, whlle in the defendant's employ, had delegated his avithority 
and had become flnancially interested in the business of a competitor, hy 
whicli dlsloyalty and his conseqxient inattention the défendant had been 
injured. The counterclaim also alleged that this was ail done wlthout the 
knowledge or consent of the défendant. The reply, in confession and avoid- 
ance of the counterclaim, alleged that ail the acts complained of had been 
doàe with the consent of the défendant. It then proceeded to traverse the 
followlng allégations: (1) That the plaintifE had acted contrary to the agree- 
ment or in violation of his duty ; (2) that the défendant had no knowledge 
and gave no consent to the plaintifC's conduct; (3) that it was because of 
the plaiutiff's violation of the agreement that the défendant rescinded the 
agreement; (4) that the défendant had been damaged by the plaintifC's dis- 
loyalties. 

William D. McNulty, of New York City, for plaintiff. 
Henry Root Stem, of New York City, for défendant. 

LEARNED H AND, District Judge. [1-3] It is settled in New 
York that, when a party incorporâtes spécial traverses along with mat- 
ter in confession and avoidance, the traverses cannot be disregarded. 
Uggla V. Brokaw, 77 App. Div. 310, 79 N. Y. Supp. 244. It neces- 
sarily results, if there be any traverses of material allégations incor- 
porated in the plea, that the opposite party loses his right to test the 
sufficiency of the plea, unless he may strike out the traverses. This 
the courts hâve recognized as a genuine embarrassment to the opposite 
party, and hâve therefore entertained such motions (Stiefïel v. Tol- 
hurst, 55 App. Div. 532, 67 N. Y. Supp. 274), at least when they are 
itérations of similar traverses elsewhere. A difficulty faces a pleader, 
however, when the opposite party has already incorporated a traverse 
of a possible plea in avoidance in his own pleading — "leapt before he 
came to the stile." If he leaves unanswered such an assertion, though 
it is not really an allégation at ail, he hazards its being taken as such ; 
indeed, he might strike it out, for it has no proper place in the first 
pleading. However, being placed in this position through the fault 
of the first pleader, it surely serves to convenience if he be allowed to 
couple a traverse of this anticipatory traverse along with the plea 
which the anticipatory traverse has denied. PuUen v. Seaboard Trad- 
ing Co., 165 App. Div. 117, 150 N. Y. Supp. 719. The resuit is 
indeed amorphous, and racks the soûl of a conscientious pleader, be- 
cause there is strictly no place for a traverse in a plea at law at ail, 
at least where the original pleading is not alternative or double. Courts 
do not, however, value so much as f ormerly their logical integrity, and, 
if the resuit be convenient, no harm is done. 
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[4-6] To apply thèse principles to the case at bar, the second trav- 
erse ought to be allowed to stand, because, though anomalous, it avoids 
the resuit of a plea inconsistent in substance, though not in form, with 
the counterclaim. The first and third traverses are not necessary to 
the validity of the plea, which should stand upon its own merits. The 
third is only an itération of an earlier traverse in the answer; the 
first may be incorporated by amendment in the proper place, if the 
plaintiff desires. Strictly speaking, both thèse traverses raise imma- 
terial issues, since the allégations are conclusions of law and would be 
disregarded in any case. Formally, however, they are bad where they 
are, and should be stricken out, as they may be. The fourth traverse 
is also immaterial, since the action is in contract, and requires no al- 
légation of damages to withstand demurrer. Its présence in the plea 
would therefore not préjudice the defendant's right to demur. How- 
ever, like the first and third, it has no proper place in a plea, since it 
is not necessary to the validity of the plea, and it may therefore be 
stricken out, like them. 



In re CONTINENTAL BUILDING & IX)AN ASS'N. 
(District Court, N. D. Callfornla, Mrst Division. November 9, 1915.) 

No. 9509. 

1. Bankruptct ©=9l23 — Creditobs— Election of Trustée. 

Where a corporation was adjudged a voluntary bankrupt, and the péti- 
tion named Its shareholders as credltors, other credltors cannot complaln 
that the shareholders were allowed to vote for the trustée, vtfhere It ap- 
peared that, If the shareholders were not credltors, the corporation was 
perfectly solvent, wlth assets greatly exceedlng liabllitles. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §{ 171-179; 
Dec. Dlg. (E=>123.] 

2. Bankruptcy <Ê=»12t>— Sélection or Trustées— Riqht of Cbeditors. 

A creditor, who will at ail events be pald in full, caunot complaln that 
It was denled the rlght to select the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. {$ 182, 184, 187 ; 
Dec. Dlg. <S=>126.] 

3. Bankruptct ®=>126 — Trustée— Sélection. 

It is prc^er for the référée to reject a trustée, where the sélection wa» 
influenced, if not brought about, by the olilcers and attorneys of the bank- 
rupt corporation. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 182, 184, 187 ;, 
Dec. Dlg. <S=3l26.] 

In Bankruptcy. In the matter of the bankruptcy of the Continental 
Building & Loan Association. Pétition to review an order of the réf- 
érée disapproving the sélection of a trustée, and to review his action 
in allowing shareholders of the bankrupt to vote as credltors. Order 
affirmed, 232 Fed. 828, C. C. A. . 

N. Schmulowitz, of San Francisco, Cal., for petitioner. 

DOOLING, District Judge. The Continental Building & Loan As- 
sociation was upon its own application adjudicated a bankrupt on 

^i^For other cases eee same toplc ft KEY-NUMBER in ail Key-Numbered DigesU ft Indexea 
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August 9, 1915. On August 30, 1915, the creditors appeared by proxy 
before the référée for the purpose of electing a trustée. The trus- 
tée selected at that time was not approved by the référée, and another 
élection was held on September 15, 1915. At this élection the Anglo- 
California Trust Company was chosen, but the sélection was disap- 
proved by the référée. 

The order disapproving this sélection bas been brought hère for re- 
view. There is also brought hère for review the action of the référée 
in permitting the shareholders of the bankrupt to vote as creditors 
for the trustée, and the refusai of the référée to permit the Mer- 
chants' National Bank, which has a claim against the bankrupt for 
money loaned to it, to sélect the trustée, as being the only créditer, 
within the meaning of the Bankrupt Act, that appeared and ofïered 
to vote at the meeting. The amount of the latter's claim is $2,611.20, 
while the claims of the shareholders voting at this élection aggregate 
$522,437.50. 

[ 1 ] The question as to whether the shareholders can be at the Sc^me 
time creditors is an interesting one, but under the peculiar circum- 
stances of this case need not be definitely determined at this time. The 
adjudication was had upon the pétition of the corporation itself. The 
shareholders were named in the pétition as creditors. If they are not 
creditors, within the meaning of the bankrupt law, the corporation 
is not insolvent, as the only other claims amount to but $12,198.90, while 
the assets of the corporation are scheduled at $769,508.13. If, there- 
fore, the shareholders are eliminated as creditors, we hâve theâe vast 
assets with which to pay debts of $12,198.90. No oné interested has 
made any objection to the adjudication, and so long as it stands, based 
on the theory that the shareholders are creditors, they must be regard- 
ed as creditors for ail purposes. 

[2] The Merchants' National Bank will be paid in full, whatever 
happens to the shareholders' claims, and the order denying it the right 
to sélect the trustée is affirmed. 

[3] The, sélection of the Anglo-California Trust Company was dis- 
approved by the référée, bécause he found that the sélection had been 
influenced, if not brought about, by the officers of the bankrupt and 
the attorn^ys for the bankrupt. His action in so doingis affirmed. 



In re SCIUîMM. 

(District Court, N. D. Califoniia, First Division. August 23, 1915.) 

No. 9091. 

Bankkuptcy <©=>390(4)^Rigtit to Exemi'tion — Statute. 

Under Code Clv. Proe. Cal. § 690, exempting one dray or truck by the 
use of which a drayman (jr truckman liabltually earns his llviiig, tlie 
exeuiiitlon of an auto truck cannot be granted, unless it appears that 
the bankrupt habitually earns his livlng by use thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 659; Dec. 
DIg. ■§=3396(4).] 

or other cases see same topie & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of the bankruptcy of Léonard G. 
Schumm, bankrupt. Pétition by the bankrupt for review of an order 
of the référée refusing to set apart to him as exempt an auto truck. 
Order afïirmed. 

A. H. Carpenter, of Stockton, Cal., for bankrupt. 

DOOLING, District Judge. Petitioner seeks to review an order of 
the référée refusing to set apart to him as exempt a certain auto truck. 
Without passing upon the question as to whether or no an auto truck 
would be exempt under any circumstances, it does not appear in the 
jDresent case that the petitioner habitually earned his living by the 
use of the truck in question. But subdivision 6 of section 690, C. C. 
P., upon which this exemption is claimed, exempts "one dray or truck 
* * * by the use of vi'hich a * * * drayman, * * * truck- 
man, etc., * * * habitually earns his living." 

The order of the référée is therefore affirraed. 



In re DAKR. 

(District Court, N. D. Califoiuia, First Division. February 11, 1916.) 

No. 9932. 

Bankexjptoy <©=45 — Proceedings — Payment or Fées. 

As, under tlie statute, payment of tlie clerlc's filing fées has priority 
over payment of attorney's fées, a bankrupt cannot reverse this order, 
and, after paylng liis attorney a fee, file his pétition and scliedules as 
pauper. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. ©=345.] 

In Bankruptcy. In the matter of the bankruptcy of George W. Darr. 
Pétition in forma pauperis to be permitted to file the pétition and 
schedules vi^ithout paying the clerk the fées provided by law. Pétition 
denied. 

Rodolph Hatfield, of Oakland, Cal., for bankrupt. 

DOOLING, District Judge. The petitioner has presented an oath 
in forma pauperis, and asks that he be permitted to file his pétition 
and schedules without paying the clerk the fées provided for by law. 
His schedules shov.' that he has paid his attorney the sum of $35. If 
this sum was paid from his estate, he should not be allowed to file his 
pétition without paying the required fées, because in the order of 
priority established by the statute the clerk's fee takes precedence over 
the fées of his attorney, and a bankrupt cannot reverse this order by 
paying his attorney first and not paying the clerk at ail. 

The motion that the clerk be directed to file his pétition without fées 
is therefore denied. 

©isFor other cases se« same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



416 232 FEDERAL KEPORTEU 

In re STARR. 
(District Court, N. I>. Callforiiia, First Division. January 29, 1910.) 

No. 9109. 

Bankkuptcy "&=>348— Claims— Pbiorities. 

As Clv. Code Cal. § 158, allows a husbaml and wife to contract, a wlfe's 
claiin for services rendered in the business of lier husbnnd under au ajiree- 
ment for payment wlll not be postponed to claluis o£ other ere<litors, tbere 
l>eing nothlug in the marital relation re<iuirins a wife to engage in lier 
husband's business without compensation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dig. ©=5,348.] 

In Bankruptcy. In the matter of the bankruptcy of Washington I. 
Starr. Pétition by Joséphine Starr for revievv of an order of the ref- 
■eree postponing her claim. Order reversed. 

Rothchild, Golden & Rothchild, of San Francisco, Cal., for claimant. 
Louis P. Dunkley, of San Francisco, Cal., for trustée. 

DOO'LING, District Judge. The claim of Joséphine Starr, wife of 
the bankrupt, for $2,531.40, supported by the promissory note of the 
bankrupt, executed in 1911, having been disallowed by the référée, 
she seeks a review of the order of disallowance. The claim was not 
disallowed in terms, but was made subordinate to the claims of other 
creditors, which, owing to the paucity of funds, will resuit in her re- 
•ceiving no dividend. The claim, evidenced by the note, is for services 
rendered by the wife in the business of her husband, and its bona fides 
îs not questioned by the référée, nor apparently by the trustée. The 
Civil Code of this state (section 158) permits husband and wife to 
enter into contracts of this kind, and I know no reason why this 
claim should not stand as any other claim would for like services. 
There is nothing in the marital relation which would compel a wife 
to work in her husband's store without compensation, nor anything 
in the record hère which would in good faith estop the claimant from 
presenting her claim. 

The order postponing the claim is therefore reversed. 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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LEE LINE STEAMERS v. ROBINSON. 

(Circuit Court of Appeals, Sixtti Circuit. April 6, 1916.) 

Ko. 2825. 

1. Courts ©=3.329^ — Jurisdiction or Fédéral Courts — ^Jurisdictio.val Allé- 
gations. 

It is not absolutely necessary tliat a bill in equity in a fédéral court 
should contain an allégation that tlie aniount in controversy exeeeds 
$3,000, where that fact appears from othcr allégations. 

[Ed. Xote. — For other Cases, see Courts, Cent. Dig. § 897; Dec. Dig. 

®=5.-:!29.] 

?,. Courts ©=2C4(1) — Jurisdiction of Fédéral Courts. 

A suit in a fédéral court for cancellation of instruments purporting 
to transfer a judgment at law, rendered by such court in favor of com- 
plainant, is ancillary in character, and the court bas jurisdiction, re- 
gardless of the amount In controversy. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 801; Dec. Dig. 
<®=2e4(l).] 

3. Courts ig=>328(l) — Jurisdiction of Fédéral Court — Amount in Contro- 

versy. 

An interest in a judgment to which plalntiff's counsel is entitled as a 
fee is nelther interest nor costs, but a part of the judgment, for the pur- 
pose of determining the amount in controversy to give a. fédéral court 
jurisdiction of a suit to détermine the valldity of an asslgnment there- 
of by plaintiff. 

[Ed. Xote. — For other cases, see Courts, Cent. Dig. § 890; Dec. Dig. 
<g:=>328(l).] 

4. JuDOME.NT (©=842 — Validity of Assignment — Fraud. 

Complainant, who was an ignorant and dissipated colored man, recov- 
ered a judgment for $5,000 against défendant for severe Personal in- 
juries. Peuding proceedings in error in the appellate court, défendant, 
without knowledge of his counsel, obtained from complainant an asslgn- 
ment of the judgment for $125, with a provision that in case of afflrmance 
he should receive an additional $25, which was paid after afBrmance and 
another asslgnment taken. Held, that such facts, found by the trial 
court on testimony taken in open court, which also made it doubtful 
whether complainant knew the nature of the papers he signed, were 
sufficient to support a decree setting aside the assignments for fraud. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1538; Dec. 
Dig. <S=3842.] 

5. Judomknt <s=>842 — Setting Aside — Pleading — Oï/er to Return Consid- 

ération. 

In such suit, that complainant did not tender back the money received 
did not defeat the right of recovery, where the decree provided for its 
retur,. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1538 ; Dec. 
Dig. <©=3842.] 

Appeal from the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Suit in equity by Will Robinson against the Lee Line Steamers. De- 
cree for complainant, and défendant appeals. Affirmed. 

See, also, 218 Fed. 559, 134 C. C. A. 287. 

®=jFor other cases see same topic & KBY-NUMBEH ia ali Key-Numbered Digests & Indexes 
232 F.-— 27 
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Stephens, Lincoln & Stephens, of Cincinnati, Ohio (C. H. Stephens, 
St., of Cincinnati, Ohio, of counsel), for appellant. 
W. D. Gilbert, of Memphis, Tenn., for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

WARRINGTON, Circuit Judge. This was a suit to set aside two 
written instruments purporting to transfer to S. R. Lee ail right and 
interest of Robinson, plaintiff below, in a judgment previously recov- 
ered by him against the Lee Line Steamers, défendant below. The bill 
allèges diversity of citizenship, that plaintifï had not signed either of 
the instruments or received any money or other considération for 
either, and that défendant had procured the instruments through f raud- 
ulent acts and practices of some of its agents, including the transférée. 
The answer specifically dénies such acts and practices, and in great 
détail of alleged facts and circUmstances states defendant's version of 
the negotiations leading up to and including the exécution of the in- 
struments. Decree was entered for plaintiff, adjudging in substance 
as follows : Plaintifï had signed the instruments ; they had been re- 
ceived by S. R. Lee as agent for défendant ; they had been f raudu- 
lently obtained and were nuU and void; and, the amount of the judg- 
ment having been paid to the clérk, it was ordered that, after deduct- 
ing the sums, with interest, which appear in the instruments, respec- 
tively, to hâve been received by plaintifï, the clerk pay the money re- 
maining in his hands to the plaintifï. 

[ 1 ] The answer also allèges that the bill does not show upon its face 
that the court has jurisdiction. True, the sum or value of the matter 
in dispute is not f ormally alleged ; but it was not absolutely necessary 
that it should be. The amount could be otherwise shown. United 
States V. Freight Association, 166 U. S. 290, 310, 17 Sup. Ct. 540, 41 
L. Ed. 1007 ; Robinson v. Suburban Brick Co., 127 Fed. 804, 806, 62 
C. C. A. 484, and citations (C. C. A. 4th Cir.). 

[2, 3] The bill states the amount of the judgment to be $5,000. The 
object of the suit is to hâve conflicting claims and interests determined 
in respect of the judgment recovered in the action at law, and so is an- 
cillary in character. Lumley v. Wabash R. Co., 76 Fed. 66, 69, 22 C. 
C. A. 60 (C. C. A. 6th Cir.). The answer . allèges, in the first place, 
that the instruments in issue purport to transfer to Lee only the in- 
terest of plaintiff in the judgment, and that this interest is less than 
$3,000, and, in the next place, that the instruments were received by 
défendant with knowledge that plaintiff's attorney would in the event 
of recovery be entitled to a claim and lien thereon for 50 per cent, 
of the amount as fées, and thus that the matter in controversy is, ex- 
clusive of interest and costs, less than the sum of $3,0QO. So far as 
the défense of jurisdiction is concerned, the burden of proving thèse 
allégations touching the value of plaintifif's interest in the judgment 
was on the défendant, and it failed to discharge the burden ; on the 
contrary, the balance of the judgment, which in distinct terms was 
ordered to be paid to the plaintiff, as before pointed put, is largely 
in excess of $3,000. Independently of this, the compensation of coun- 
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sel is neither interest nor costs, and for jurisdictional purposes is to 
be treated as part of the matter in controversy. Springstead v. Craw- 
fordsville State Bank, 231 U. S. 541, 542, 34 Sup. Ct. 195, 58 L. Ed. 
354. 

[4] Upon the merîts of the controversy, it is insisted that thîs court 
shall reverse the conclusions of the District Judge which resulted in 
the decree. The gênerai rule undoubtedly is, as counsel strenuously 
urge, that a court of equity cannot set aside a written instrument for 
f raud, upon a bare prépondérance of testimony which leaves the issue 
in doubt, but that this must be donc, if at ail, upon évidence that 
is clear, unequivocal, and convincing. As the contention of counsel ap- 
pears to us, however, they rely on décisions announcing the rule rather 
than upon the particular facts to which the rule was applied. Upon 
their facts we regard those cases as distinguishable from the présent 
case. The question of ultimate control hère is whether, in view of ail 
the facts and circumstances of the instant case, it can be said that the 
rule mentioned was not in effect observed and foUowed by the learned 
trial judge. 

We hâve seen that the judgment is for $5,000. The recovery was 
for serious perspnal injuries suffered by plaintiff while a passenger on 
one of the de fendant 's steamboats. Lee Line Steamers v. Robbson, 
218 Fed. 559, 134 C. C. À. 287. According to the first of the two.con- 
tested instruments and the proofs, while the original case was pend- 
ing on errôr in this court, the défendant, through one of its agents, 
secured from the plaintiff a formai transfer of his "right, title, daim, 
and interest" in the judgment, for the sum of $125 in cash. The in- 
strument contains a further provision that in the event of affirmance 
the plaintiff was to receive an additional sum of $25, but in case of 
reversai the first-named sum was to be "in fuU settlement and satisfac- 
tion of any and ail claims," and the défendant was in terms "discharged 
from ail other or further liability or obligation" to plaintiff "in said 
suit beCause of said injuries." In short, affirmance of the judgment 
was to entitle plaintiff in ail to $150, and reversai was to disentitle him 
to anything more than the $125 for his cause of action— regardless of 
the grounds of reversai. The second instrument, after reciting that Rob- 
inson hàd "assigned to S. R. Lee the judgment," also the substance 
of the first instrument, and the fact that the judgment had "within the 
last few days" been affirmed, acknowledges receipt of the additional 
sum of $25 "in full payment of ail claims * * * and in full set- 
tlement of ail rights" plaintiff has in the judgment. 

Plaintiff's counsel knew nothing of thèse instruments, or of the trans- 
actions they set forth, until after affirmance of the judgment; and no 
reason is shown why counsel might not hâve been seasonably ad- 
vised. Admittedly the mandate was received in the court below about 
December 21, 1914, the instruments were filed the 22d of that month, 
and the bill was filed on the Ist of January following. The plaintiff's 
mental and physical condition alike should hâve been a warning to de- 
fendant not to conclude such an arrangement as the instruments in 
issue disclose without first consulting plaintiff's counsel. In the course 
of his opinion in this suit, Judge McCall said : 
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"So I think this is pecullarly a case where a court of equîty ought to In- 
terpose. Ilere men are dealiiig wltli each other who occupy such différent 
relation— one, as I said a moment ago, thick-headed, a duUard, without 
knowledge- of his rights, and at the tlme lié may hâve signed this paper Svas 
redueed alniost to a skeleton by wounds Inflicted upon him by the défendant ; 
on the other hand, there were the défendant and Its représentatives, Mr. 
Lee and Mr. Neely, ail of them nien of affairs, men who count in the considéra- 
tion of matters of importance, knowing, as they must hâve known, if this 
suit was afiirmed, they got the judgment, and, if It was reversed, the suit 
was dismlssed and settled. I hâve never seen anything just like it in ail 
niy expérience at the bar or on the bench, and I am forced to the conclusion 
that this man has been overreached, and that he ought to hâve the relief lie 
prays for." 

Ail the witnesses delivered their testimony in the présence of the 
District Judge. We hâve frequently had occasion to allude to the ad- 
vantagé that the trial judge has in such circumstances. The demeanor 
of the witnesses, testifying ilpon such issues as are hère involved, is of 
manifest importance. It is true that the record alone of the testimony 
appears to discrédit the plaintiiï in some particulars; and still it is 
to be gathered from that source that the plaintifï is illiterate and was 
dissipated, was physically broken dowti, and otherwise unfit to protect 
such interests as he had hère. We are not impressed by the testimony 
that thè papers were read to plaintiflf and that he assented to them 
bef ore signing ; for we cannot think that he had capacity f ully or f air- 
ly to comprehend the papers. Furthermoré, his poverty and depend- 
ence, his apparent lack of a sensé of responsibility, and his intemperate 
habits, ail combined to render him an easy victim to thc; temptation of 
money— even the comparatively small sums he received. The per- 
tinency hère of still another portion of the opinion cannot fail of ap- 
préciation: 

"I doubt W any dislnterested man can hear this évidence as I hâve heard 
it hère this morning, and become apprised of the facts that hâve corne to the 
attention of the court in this case, who is not forced to the conclusion that 
this colored man should not be deprived of what the courts hâve said he was 
entitled to from lils défendant, at the hands of the défendant itself. I 
think I know human nature well enough to know in what the défendants 
were interested, and when they made that deal with Robinson, if the deal 
was ever made, they pursued the course men pursue who are trying to 
drive a sharp bargain and get ail out of it possible. They knew the circum- 
stances of the man with whom they were deaiing ; they knew his weakness — 
his physical condition as well as his mental condition." 

We recognize the rule that mère inadequacy of considération is not 
alone sufficient ; but when we add to this the great disparity in capacity 
and in condition between the plaintifï and those who took part in be- 
half of the défendant in bringing about the transfers, also the def cud- 
ant's acceptance of the obvious advantages of the transactions without 
first arranging for plaintiiï to hâve the advice of his counsel, we are 
convinced that the conclusion reached below should be sustained. 

[5] It is urged that the case should fail for the reason that there has 
been no tender made of the $150; but, in view of the peculiar circum- 
stances of this case, we think the provision made in the decree to 
return the money, as before pointed out, is a sufficient answer to this 
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contention. Georgia Home Ins. Co. v. Rosenfield, 95 Ked. 358, 363, 37 
C. C. A. 96 (C. C. A. 6th Cir.). Upon examination, also, of the other 
assignments, vve do not find réversible error. 
Tlie decree is affirmed, with costs. 



J. H. LAXE & 00. et al. v. MAPLE OOTTOX MTT.L et al. SAME v. HAMER 
COTTON MILLS et al. TALLMAX v. DILLON COTTON MILLS et al. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1916.) 

Nos. 13(i2-1364. 

1. Corporations ig==>6l9 — Sai-e of Property — Purchase by Trustées. 

Under Civ. Code, S. C. 1912, § 2815, providiiig tliat upou the dissolution 
of a corporation the director.s .shall be trustées, with full power to settle 
the corporation's affairs, sell its property, etc., direetors of a coriwration 
so selling its property as statutory trustées could not buy the property for 
them.selves, or a new corporation organized by theui, where the aniounts 
of their bids were less than the value of the property, and the sales would 
be set aside, as the positions of buyer and seller are inconsistent, and a 
trustée will not be permitted to assume both positions. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 2459, 2460; 
Dec. I>ig. <©=»619.] 

2. Corpoeatio.ns <Sx=>619— Sale of Property— Purcjiase by Trustées. 

A purchase of proiJerty by ihe attorney for such directore would also 
be set aside, though he was also acting for other parties interested and 
with the best Intentions towards ail concerned, especially where hls pur- 
cha.se was in conjunction with the purchases by the direetors, and so 
closely connected with them that it would add to the existing confusi©n to 
aJIow it to stand while setting aside the others. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 2459, 2460; 
Dec. Dig. <S=619.] 

Api>eals from the District Court of the United States for the East- 
ern District of South CaroHna, at Charleston; Henry A. Middleton 
Smith, Judge. 

On rehearing. Former affirmance set aside, judgment reversed, and 
cause remanded, with instructions. 

For former opinion, see 226 Fed. 692, C. C. A. . 

Frédéric R. Kellogg, of New York City (Huger, Wilbur & Guerard 
and Wm. C. Miller, ail of Charleston, S. C, and William H. Fain, 
Kellogg, Emey & Cuthell, and Earle L. Beatty, ail of New York 
City, on the brief), for appellants. 

H. J. Ha3'nsworth, of Greenville, S. C. (Haynsworth & Hayns- 
worth, of Greenville, S. C, and Gibson & Muller, of Dillon, S. C, on 
the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In the opinion heretofore filed in this 
cause a full statement was made of the légal issues, and the facts out 
of which they arose. It is sufficient to say hère that the; appeal is 
from a decree of the District Court refusing to set aside, at the in- 

^=3For other cases see sarae topic & KEY-NUMBER in ail Key-Numbered Digests ft ludoxea 
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stance of J. H. Lane & Co. and John M. Tallman, mînority stock- 
holders, sales of the Dillon Cotton Mills, Maple Cotton Mill, and 
the Hamer Cotton Mills, made in pursnance of resolutions of the 
stockholders of the several corporations. 

This court afifirmed the decree holding that the District Judge had 
decided correctly ail the questions referred to in his opinion. As to 
one of the points made in argument hère, this court said: 

"It was argued In this court that the sale was Invalid hecause the property 
was bid off by the trustées and thelr attorney at a sale made by t.hemselves. 
The objection would, to say the least, be of most serions import had it been 
made before the District Court and error assigned in the court's flnding on it. 
Miehoud et al. v. Girod et al., 45 U. S. [4 Ilow. ] 503 LU I-. Ed. 10Î6] ; Scottish- 
Amerlcan Mtg. Co. v. Clowney, 70 S. C. 229 [49 S. K. 569, :î Ann. Cas. 4371 ; 
McCallum v. Grier, 86 S. C. 162 m S. E. 466, 138 Ani. St. Eep. 1037]. But 
the sale was treated by the District Judge as having been made to the Dillon 
Mills on behalf of the majority stockholders, and his opinion gives no intima- 
tion that objection was made on the ground that a trustée could not bid off 
property at his own sale. A point not preseuted to the court below and passe*! 
on cannot be cohsidered by this court. Missouri Pacific Railway Co. v. Fitz- 
gerald, 160 U. S. 575 [16 Sup. Ct 389, 40 L. Ed. 536]; Tine River Logging Co. 
V. United States, 186 U. S. 279 [22 Sup. Ct. 920, 46 L. Ed. 1164]." 

A pétition fori rehearing on this point was filed on the ground that 
while the record did not show it, yet it was a fact that the point re- 
ferred to had been made and fully argued in the District Court, and 
that it was understood by the court and the counsel that it had been 
passed on and decided by the District Court adversely to the appel- 
lants. An order was then made requiring the appellees to show 
cause — 

"why the record in tliese causes on appeal trom the District Court of tlie 
United States for the Eastern District of South Carolina, at Charleston should 
not be amended so as to show that the District Court coiisidered the point as 
to whether the sale was made Invalid by reason of the fact that the ijroperty 
was bid ofC by the trustées or thelr attôrneys at the sale made by them." 

By the pétition and the return the court was convinced that the 
point referred to had been made and argued before the District Court, 
and was considered by ail parties to hâve been passed on by the Dis- 
trict Court adversely tp the appellants. The court being unwilling 
under thèse circumstances, that the appellants should lose the benefit 
of a point of importance through mère inadvertence, considered that 
the record should be treated as properly amended. The assignments 
oi error though very gênerai in their form thus became responsive 
to the finding of the District Court on this point and drew in ques- 
tion the legality of the successful bids of the trustées and their at- 
torney. Gonscquently reargument of the point was ordered. 

[1] In the course of the dissolution proceeding, sales of the plants 
of the Maple Cotton Mill, Hamer Cotton Mills, and the Dillon Cot- 
ton Mills were made by the directors as trustées under the authority 
conf erred by the f ollowing state statute : 

"Upon the dissolution in any manner of any corporation, the directors shall 
be trustées thereof, witli full power to settle the aff airs, collect the outstanding 
debts, sell and convey the property and dlvide the nioneys and other propei-ty 
among the stoclvholders after paying its debts, as far as such uioneys and prop- 
erty shall enable them ; they shall hâve power to meet and act under the by- 
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laws of the corporation and under régulations to be niade by a majority of 
said trustées, to prescribe the terms and conditions of the sale of such prop- 
erty, and may sell ail or any part for cash, or partly on crédit, or take mort- 
gages and bonds for part of the purchase price for ail or any part of sald prop- 
erty." Section 2815, vol. 1, Code 1912. 

The statute thus made the directors trustées, and their trust was 
to ail the stockholders — the minority as well as the majority. The 
Maple Mil! plant was bid off by Wm. Hamer for $155,000, the Hamer 
Mil! plant by W. T. Bethea for $190,000, and the Dillon Mill plant by 
Mr. H. J. Haynsworth for $50,000. Hamer and Bethea were direc- 
tors and statutory trustées making the sale. Mr. Haynsworth was 
attorney for the trustées and for the new corporation to which the 
bids were afterwards assigned. The bids were ail below the value of 
the property. We are convinced that no actual fraud was intended, 
and that ail the parties were endeavoring to promote the interests of 
those concerned. Yet in légal contemplation the position of a seller 
is that of a person trying to get as high price as possible for the 
property ; that of a purchaser of one trying to buy at as low price as 
possible. The two positions are inconsistent and irreconcilable, and 
the law forbids a trustée to assume both. 

Minority stockholders who had refused to go into the new cor- 
poration were interested that the property should bring as much as 
possible. The trustées representing them in selling had no right to 
become purchasers for themselves or to purchase for another. The 
Suprême Court thus states the principle and lays down the rule : 

"The rule of equity is, in every code of jurisprudence with which we are 
acquahited, that a purchase by a trustée or agent of the partleular property of 
which he ha s the sale, or in which he represents another, whether he bas an 
interest in it or not — per InterposltanL personam — earrles fraud on the face 
of it. * * * " 

"Where a person eannot purchase the estate hlmsélf, he eannot buy it as 
agent for another. 9 A'es. 248; Ex parte Bennet, 10 Ves. 381. The gênerai 
rule stands upon our great moral obligation to refrain from placing ourselves 
in relations which ordinarily excite a conflict tietween self-interest and in- 
tegrity. It restrains ail agents, public and private ; but the value of the pro- 
hibition is niost felt, and its application is more fréquent, in the private rela- 
tions in -which the vendor and purchaser may stand towards each other. The 
disability to purchase is a conséquence of that relation betvveen them which 
impose.s on the one a duty to protect the interest of the other, from the faith- 
ful discharge of which duty bis own Personal interest may wlthdraw hlm. In 
this conflict of Interest, the law wisely interposes. It acts not on the possi- 
bility, that, in some cases, the sensé of that duty may prevail over the motives 
of self-interest, but It provides against the probability in many cases, and the 
danger in ail cases, that the dictâtes of self-interest will exercise a prédom- 
inant influence, and supersede that of duty. It therefore prohibits a party 
from purchasing on bis own aecovuit that which his duty or trust requires him 
to sell on aceount of another, and from purchasing on account of another that 
which he sells on his own account. In effect, he is not allowed to unité the 
two opposite c-haracters of huyer and seller, because bis Interests, wlien he is 
the seller or buyer on his own account, are directly conflicting with those of 
the person on whose account he buys or sells." 

See Michoud et al. v. Girod et al., 4 How. 503, 11 L. Ed. 1076; 
U. S. V. Oberlain M. Carter, 217 U. S. 286, 30 Sup. Ct. 515, 54 L. Ed. 
769, 19 Ann. Cas. 594; Magruder v. Drurv and Maddox, Trustées, 
235 U. S. 106, 35 Sup. Ct. 77, 59 L. Ed. 151 ; Scottish-American Mtg. 
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Co. V. Clownev, 70 S. C. 229, 49 S. E. 569, 3 Ann. Cas. 437; Me- 
Callum V. Grier, 86 S. C. 162, 68 S. E. 466, 138 Am, St. Rep. 1037; 
Perry on Trusts, § 602. Thèse décisions cover the précise point in- 
volved and are binding on this court. 

[2] Mr. Haynsworth it is true was acting for other parties in- 
terested and no douljt acted witli the best intentions towards ail con- 
cerned; but he was also the représentative of the trustées. Besides 
the purchase by hini was in conjunction with the other purchases, and 
so closely connected with them that it would add to the confusion al- 
ready existing to allow it to stand while setting aside the others. We 
hâve cqnsidered carefully the cases cited by counsel for appellees 
holding that when the transaction is shown to be in ail respects fair, 
a purchase from the corporation by the directors or by another cor- 
poration in which tliev are interested will be sustained. Rvan v. Wil- 
liams (C. C.) ICO Fed' 172; Marks v. Merrill Paper Co., 203 Fed. 16, 
123 C. C. A. 380; Green v. Bennett (Tex. Civ. App.) 110 S. W. 108. 
Where such sales bave been sustained a showing bas been usually 
required, not only of the utmost fairness, but of adéquate price ; in 
this case, as we hâve indicated, the successful bids by the trustées 
were less than the value of the property. But, aside from that con- 
sidération, the case does not fall under the authorities relied on, be- 
cause the persons who sold this property and bought it were not act- 
ing as directors, but as statutory trustées, whose express trust was 
to sell the property to the best possible advantage. The conclusion 
seems inévitable, under the law as laid down by the Suprême Court 
of the United States and the Suprême Court of South Carolina, that 
the sales niust be set aside. 

For the reasons stated, we are of opinion that the court below erred 
in its decree refusing to set aside the sales of this property. There- 
fore the decree of the lower court is reversed, and the cause re- 
manded, with the instructions to set aside the sales, without préjudice 
to the right of the trustées to resell, or to the stockholders to order 
another sale by différent trustées, or to the rights of the purchaser 
or any other person to apply to the District Court for subrogation or 
any other proper relief on account of payments made for the benefit 
of the corporations, and without préjudice to the rights of any party 
in interest to apply to the District Court for a resale under the di- 
rection of the court, or for any other order that may be proper for 
the adjustment of the equities of the parties, not inconsistent with this 
opinion. 

Reversed. 
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PARRISH V. ORDER OF UNITED COMMEROIATi TRAVBLBRS OF 

AMERICA. 

(Circuit Court of Appeals, Fourth Circuit Pebruary 2, 1916.) 
Ko. 13S2. 

1. Instjrance <S;=:»78!>(3) — Acctiient Insurance — Xotice of Losa. 

Wtiere the constitution of nn order fixed Its Habilit.Y for bofllly Injuty 
effected throujîh accidentai lueaiis whieh occasloned death iinmediately 
or wlthln sis month.s froin the happening thereof, and provided that In 
tlie event of di'ath resulting froiii accidentai raeans, as thereinbefore pro- 
vided, notice of the accident must be glven, and In addition notice of the 
death within 10 da.V8 after the deatb, notice was required to be giren in 
case of death resulting imnieUiately from the injury. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §{ 1963, 1964; 
Dec. Dig. ©=3780(1).] 

2. Insurance <S=>7S9(1) — Accident Insubance — Notice of Loss — Impossibil- 

ITY. 

The fact that It might be Impossible, In some cases of Immédiate deatti 
from accident, to give the notice of loss required by the constitution of 
the order does not excuse fallure to give It when it was possible. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1963, 1964; 
Dec. Dig, <S=789(1).] 

3. Appeal and Erbob <S=>1067 — Ebbob Favorable — Refusai, to Direct Ver- 

dict. 

Where the faets from which the jury were told they should Infer waiver 
of notice of death were not dlsputed, or were establlshed by uncontroverted 
testlniony, the jury must hâve found that the order walved the require- 
ments for notice, and the plalntilï cannot complain of the fallure to give 
a direct instruction that défendant had walved the requlrement 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4229; 
Dec. Dig. <©=>1067 ; Trial, Cent. Dig. § 475.] 

4. Insubance <s=5825(3) — Accident Insubance — Sufficienct of Evidence — 

SuicinK. 

In an action on a benefit insnrance certiflcate, excluding liabillty for 
suicide, évidence held sufflcient to warrant the court in refusing to direct 
a verdict that the iusured had not cominitted suicide. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. § 2009 ; Dec. Dig. 
®=>82ô(.3).] 

5. Insurance <s=>819(1) — Weight of Evidence — Suicide. 

In an action on a fraternal benefit certiflcate, where the évidence of 
suicide is circumstantlal, the défendant fails, unless the circumstances 
exclude with reasonable certalnty any hypothesis of death by accident or 
by the act of another. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 2006 ; Dec. Dlg. 

■G^sigci).] 

8. Insubance <©=5S2.5(3) — Question fob Jubt — Suicide. . ' 

In an action on a fraternal benetit certiflcate excluding liability for sui- 
cide, though the presumptlon Is against suicide and the défendant must 
show it by clear and satisfactory évidence, where there Is évidence so 
tendlng to support the défense tiiat reasonable men might differ as to 
whether the inference of suicide or accidentai death should be drawn, that 
inference must be drawn by the jury and not by the court. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. { 2009; Dec, Dlg, 
<3=825(3).] ■ ; 

^=jPor other cases see same topic & KBY-NUMBER In ail Ker-Numbered DigesU & Indexe* 
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7. iBrsuBAwcB «=»819(i) — Bttbden ov Proof— Suicide. 

In an action on a f ratemal beneflt certlficate excludlng UablUty for 
suicide, the défense of suldde should be establlshed by clear and satls- 
factory proof, such as Is requlred to establish a fraud. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. S 200C; Dec. 
Dlg. <S=»819(1).] 

In Error to the District Court of the United States for the East- 
ern District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action by Bettie S. Parrish against the Order of United Commer- 
cial Travelers of America. Judgment for défendant, and plaintifif 
brings error. Afftrmed. 

R. L,. Gordon, Jr., of Louisa, Va. (Gordon & Gordon, of Louisa, 
Va., on the brief), for plaintiflf in error. 

John A. Lamb, of Richmond, Va., and Harry L. Doud, of Colum- 
bus, Ohio (Lamb & Lamb, of Richmond, Va., on the brief) for de- 
fendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Bettie S. Parrish, a résident of Fluvanna 
county. Va., brought this action as beneficiary of a certifîcate or Hfe 
insurance policy issued to her son Eugène M. Parrish, as one of its 
members by the Order of United Commercial Travelers of America, 
an Ohio corporation. 

By plea in abatement the défendant made the point that since the 
plaintifif is a résident of the Western District of Virginia and the de- 
fendant a foreign corporation, jurisdiction of the action was in the 
District Court for the Western District, and not the District Court for 
the Eastern District. This plea to the jurisdiction was overruled on 
the ground that the défendant had waived it by filing a gênerai de- 
murrer to the déclaration. The demurrer was also overruled, and the 
défendant then set up thèse spécial pleas : 

(1) That the plaintifï had failed to comply with the foUowing provi- 
sions of the constitution of the order : 

"In event of any accidentai Injury on account of whlch a death clalm may 
be filed against the order, notice ot the accident (not the results) must be glven 
In writlng to the Suprême Secretary witlnu ten days thereafter, stating the 
full name and address of the injured meuiber, date and full particulars of 
the accident and the naine and address of his médical attendant. 

"In event of a deatb resultlng from external, violent and accidentai means, 
as hereinbefore provided, notice of the accident must be given as hereinbefore 
provided, and, in addition, notice of the death must be given In viritiiig to the 
Suprême Secretary wlthln ten days after the death." 

(2) That Eugène M. Parrish had caused his own death by inten- 
tionally shooting hittiself in the head with a pistol; and the constitu- 
tion of the order provided that there should be no liability under the 
policy for death resulting from intentional self-inflicted injury. 

On the trial both plaintifif and défendant asked for a directed ver- 
dict. But the District Judge subniitted the issues to the jury, with 
the resuit that a verdict was found for the défendant. Since the plea 
in abatement does not challenge the jurisdiction of the fédéral court, 

0s»Tar otlier ca«ea >c« sam* toplc A. KEY-NXTMDKR in «Il Key-Numbered DlgesU A Indexai 
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but only raises the point that the action should hâve been brought in 
the Western instead of the Êastern District of Virginia, it may be laid 
aside for the moment ; for the plaintiff, having brought the action in 
the Ëastern District, cannot allège that it was not properly brought, 
and the point is important to the défendant only in the event that ré- 
versible error be found in the conduct of the trial on the merits. 

[1] The plaintifï first contends that the notice 10 days after death 
required by the provision of the constitution above quoted has no ap- 
plication to a case of instantaneous death, and that the jury should 
hâve been so charged. The liability of the order as fùxed by the con- 
stitution is for — 

"bodily injnry effeeted tlirough external, violent and accidentai means whlch 
alone and independent of ail otlier causes shall occasion death immediately or 
witliin six montlis froin the happening thereof."' 

It is therefore perfectly clear that the requirement of notice "in the 
event of death resulting from external, violent and accidentai means 
as hereinbefore provided" applies to a death resulting "immediately" 
from the injury. 

[2] It is true, as said in the argument of plaintiff's counsel, that 
cases might arise where from lack of knowledge of the death or other 
causes it would be impossible for the beneficiary to give notice 10 
days after the death. But this is not a case of that kind. The fact 
that a contract may become impossible of performance from circum- 
stances beyond the control of the party obligated does not afïect its 
validity nor relieve from performance when possible. 

[3] The instructions of the court on this point were équivalent to 
a direct instruction to the jury that the conditions as to notice and 
furnishing proof of loss had been waived by the défendant. It ap- 
pears clearly from the record and from the excellent statement of 
the évidence in the brief of counsel for the plaintiff that the facts 
from which the jury were told they should inter waiver were either 
not disputed or established by uncontroverted testimony. Hence it is 
impossible not to infer that the jury must hâve found that the défend- 
ant had waived the requirements of the policv as to notice and proof 
of death, and there is no ground therefore for the plaintifï to com- 
plain of the failure to give a direct instruction that the défendant had 
waived the provision of its constitution pertaining to notice and proof 
of death. 

The important question is whether the plaintiff was entitled to an 
instruction that Eugène M. Parrish had not committed suicide and 
that the plaintiff was therefore entitled to recover. On this subject 
the charge was as follows : 

"ïhe court charges you that on tlie issue of suicide raised by the défendant 
as a ground for avoidiug the paynient of the policy sued on, the burdeu of 
proof is upou the défendant to establish such défense. That the presumption, 
notwithstauding the flnding of the dead body of the insured in the position 
described In the testimony, wlth his hands on the pistol lying between his legs, 
and the hole in his head, is that he met his death accidentally, and that the 
plairtlfï is entitled to recover, unless the défendant can overconie the burden 
thus plaœd upon it ; that is to say, unless the testimony excludes ail reason- 
able hypothesis tluit the shootiiig was accidentai, and you are convinced that 
the deceased intentionully took his life by inflic-ting the wound in his head." 
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The plaintiff's position is that the District Jndge should hâve held 
and charged as a matter of law that the évidence did not exchide ail 
reasonable hypothèses that the shooting was accidentai, and that the 
verdict should be for the plaintiff. 

[4] There was little différence as to the facts; the main issue is 
the inférence to be drawn from them. Eugène M. Parrish was a 
traveHng salesman about 25 years old, in excellent health, successful 
in business, sunny and bright in disposition, held in high esteem, and, 
so far as known, free from serions anxiety or trouble. Early in the 
afternoon of Thursday, May 27, 1911, he arrived at the Hôtel Hamil- 
ton in Bristol. At supper he directed the waiter to hâve his break- 
fast on the table at 9 :30 the next morning. The next morning he was 
found dead in his bed from a pistol shot which entered a little above 
the right temple. There were powder burns around the point of en- 
trance of the bail, and on the left forefinger and perhaps the thumb. 
One of the witnesses testifîed that the bail had entered at right angles 
with the head, and that in his opinion the pistol could not hâve been 
fired more than 18 inches away from the head. Deceased was lying 
on his back, dressed except his coat and vest, with his body turned 
a little to the left side, and his feet on the ffoor. The right hand was 
resting across his body and the left hand nearly straight on the bed. 
The pistol was on the bed between his thighs pointing from one to 
the other. One chamber had been discharged, ail the others were 
loaded. A box containing cartridges was on the mantel. The évi- 
dence was conflicting as to whether the deceased had recently acquired 
the pistol or had owned it for some time. Scattered on the hearth 
were a quantity of papers which had been torn into small pièces. 
Sorne were found to be orders for goods or other business memo- 
randa and some letters. Two or three letters were in a woman's or 
boy's handwriting. A post card was formed from some of the pièces 
which had on it a picture of a man and woman walking and con- 
versing, and this writing: 

"Hâve you liad a walk like this lately. Hnd a long letter from Miss M. H. 
You ouglit to see what slie said, you said about me. Will gliow you soon." 

The two doors to the room were locked, and there was nothing to 
indicate the présence of any other person in the room at the time of 
the tragedy. 

[5] Did this évidence require the District Judge to direct a verdict 
for the plaintiff, or to leave the issue of accidentai death or suicide to 
the jury? In Cosmopolitan Life Ins. Co. v. Koegal, 104 Va. 619, 52 
S. E. 166, the Suprême Court of Appeals states the rule that : 

"Wliere the évidence of self-destruction is eircuuistantial, the défendant 
falls, unless the cireumstances exclude with reasonable eertaiiity any hypoth- 
esis of death by accident or by the act of another." 

We cite a few of the many authorities holding this rule to be now 
unquestioned and restating it in différent forms : Travelers' Ins. Co. 
V. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 32 L. Ed. 308; Life 
Ins. Co. of Va. v. Hairston, 108 Va. 832, 62 S. E. 1057, 128 Am. St. 
Rep. 989 ; Metropolitan Life Ins. Co. v. De Vauh, 109 Va. 392, 63 
S. E. 982, 17 Ann. Cas. 27; Sou. Atl. Life Ins. Co. v. Hurt, 115 Va. 
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398, 79 S. E. 401 ; Cochran v. Mutual Life Ins. Co. (C. C.) 79 Fed. 
46; Fidelitv & Gasualty Co. v. Egbert, 84 Fed. 410, 28 C. C. A. 281 ; 
Tackman v, Brotherhood of Am., 132 lowa, 64, 106 N. W. 350, 8 L. 
R. A. (N. S.) 974; Cady v. Fidelitv & Casualty Co., 134 Wis. 322, 
113 N. W. 967, 17 L. R. A. (N. S.) 260; Wilkinson v. ^tna Life Ins. 
Co., 240 m. 205, 88 N. E. 550, 25 L. R. A. (N. S.) 1256, 130 Am. St. 
Rep. 269; Krogh V; Modem Brotherhood of Am., 153 Wis. 397, 141 
N. W. 276, 45 L. R. A. (N. S.) 404; Bohaker v. Travelers' Ins. Co., 
215 Mass. 32, 102 N. E. 342, 46 L. R. A. (N. S.) 543; Boynton v. 
Equitable Life Ins. Soc, 105 La. 202, 29 South. 490, 52 L. R. A. 687; 
Mallory v. Travelers' Ins. Co., 47 N. Y. 52, 7 Am. Rep. 410. 

[6] In the Virginia cases and ail others to which we hâve referred 
the question vvas not whether the jury should hâve been directed to 
fînd for the plaintifif, but whether a verdict in favor of the plaintiff 
should be set aside on the ground that the évidence conclusively 
proved suicide. In view of the frequency of suicide it cannot be 
doubted that some courts hâve gone very far in applying the rule of 
presumption against it ; but ail the authorities agrée that although the 
presumption is against suicide, and the défendant must take the bur- 
den of showing it by clear and satisfactory évidence, and that the jury 
should be so instructed, yet where there is évidence so tending to sup- 
port the défense of suicide that reasonable men might differ as to 
whether the inference of suicide or accidentai death should be drawn, 
then the inference must be drawn by the jury and not the court. 

[7] We find no clearer statement of the test required by common 
sensé than that thus given in Life Ins. Co. of Va. v. Hairston, supra, 
bv the Suprême Court of Appeals of Virginia speaking through Judge 
Keith: 

"We are of opinion that the défense of suicide should be established by 
clear and satisfactoi-y proof, such as is required to establish a fraud." 

In Léman v. Manhattan Life Ins. Co., 46 La. Ann. 1189, 15 South. 
388, 24 L. R. A. 589, 49 Am. St. Rep. 348, the verdict in favor of the 
défendant on the issue of suicide was set aside, the court saying: 

"In this condition of tlie record there is no adéquate liasis to reter the 
desith to the intentional act of tbe deceased. If there are Indications that 
point to suicide, there are other features not consistent with that theory." 

While that case and this are similar in some of the facts, there are 
important différences. There, as hère, there was proof of death, 
cheerfulness, and apparent happiness, and absence of any known rea- 
son for suicide. The circumstances of death are thus stated by the 
court : 

"The body, found with the wound from a gunshot, eausing death; the dls- 
charged pistol, v/edged, or as If it had been forced, on the thumb of the right 
hand ; the body reclining on the sofa as of one sleeping ; the left artn rested 
on the breast ; the right leg crossed on the left ; the head in the usual position 
of one in repose; and there being no évidence of ahy convulsive movement, if 
we correctly translate the technlcal word 'jactitatloû,' used by the physiciàns 
who testify. The pistol was 'tightly wedged' to the thumb, so as to require 
forc-e to remove it. The question is whether thèse appearances point to sui- 
cide to the exclusion of any other cause. Why not, with equal potency, to acci- 
dentai death or death by the hand of another?" 
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In t{ae présent case there was évidence that the deceased was some- 
what depressed when he left home ; that there were powder burns at 
the wound and also on the left forefinger, indicating discharge of the 
pistol very ciose to the temple, and the use of the right hand in firing 
it and of the left in holding it very close to the temple. Taken in 
connection with this évidence, the tearing up of a large number of 
letters and other papers was a circumstance of significance. 

We cannot doubt that thèse f acts might well exclude in the minds of 
reasonable men any other inference than that the deceased intention- 
ally shot himself; and that the issue was properly submitted to the 
jury. 

In view of this conclusion the question of venue is of no importance. 

Afïîrmed. 



THE WILHELMINA. 

(Circuit Coui-t of Appeals, Flfth Circuit. April 4, 1916.) 

No. 2874. 

1. Shipping <S=»86(2)^LiABiLiTy of Vessbl ob Owneb — Injtjby to Steve- 

DOBE. 

Confllctlng( évidence consldered, and heM to suistain a decree holding 
a shlpowner liable for Injury to a stevedore eugaged in stowlng cross- 
ties in the hold, on the ground that the brake on the winch used to lower 
the tles, whlch was furnlshed by the shlp, was defective. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 356, 357 ; Dec. 
Dig. <gi=386(2).] 

2. Shipping <S=84(5) — ^Ikjury to Stevedore — Contbibtjtoby Négligence. 

A stevedore, In.lured whlle stowlng cargo by the sllpplng of a defective 
winch, may be charged with contributory négligence, where he remained 
on the work with kuowledge that the winch was defective and dangerous, 
although on the occasion of the injury he dld ail he could to protect him- 
self. 

[Ed. Note. — For other oases, see Shipping, Cent. Dig. § 342 ; Dec. Dlg. 
<g=84(5).] 

3. Admibamy ig=50 — Suit fob Injuby to Stevedobe--Pabties. 

The dlsmissal of a pétition bringing lu a charterer under admiralty 
rule 59 (29 Sup. Ct. xlv) in a suit agalnst a shlpowner for injury to a 
stevedore, held wlthout préjudice, where a decree agalnst respondent 
was based on a flndlng that the injury was.caused by a defective winch, 
which was provided by the ship. 

[Ed. Noté.^— For other casés, seé Admiralty, Cent. Dig. §§ 69-85; Dec. 
Dig. <S==50.] 

Appeal from the District Court of the United States for the North- 
ern District of, Florida;. Wm. B. Sheppard, Judge.. 

Suit in admiralty by Walter H. Gaskill against the Anierican steam- 
ship Wilhelmina, the A. H. Bull Stëamship Company, cJaimant, with 
the Moore Timber Cçanpany, impleaded. Decree for libelant against 
respondent, and dismissing the suit as against the Timber Company, 
and clâimànt appeals. Affirmed. 

^zaFoT other cases see same topic & KEY-NUMBER In ail Key-Numbered Digcsts & toflexes 
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Charles R. Hickox and Kirlin, Woolsey & Hickox, ail oi New York 
City, and Jdin C. Avery, of Pensacola, Fia., for appellants. 

W. A. Blount, Jr., J. W. Kehoe, Francis B. Carter, and J. E. D. 
Yonge, ail of Pensacola, Fia., for appellees. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. The libel in this case was originally filed 
by the appellee, Walter H. Gaskill, against the steamship Wilhelmina. 
The appellant, A. H. Bull Steamship Company, appeared as claim- 
ant, and defended the libel. The appellant also filed a pétition in the 
cause, asking that the Moore Timber Company, which was the time 
charterer of the vessel, be impleaded as a respondent in the cause. The 
court entered an order directing a citation to issue to the charterer, but, 
upon exceptions filed to the pétition by the charterer, dismissed the ci- 
tation and discharged the charterer from further appearance in the 
cause. Upon the hearing upon the merits, the court below rendered 
a final decree for the libelant against the claimant in the sum of $1,- 
500, reducing the damages one-half because of a finding that the libel- 
ant was himself guilty of contributory négligence. 

[1] The libelant's injury was received by him during the course of 
his employment as a stevedore in loading a cargo of cross-ties and lun»- 
ber into the Wilhelmina at Panama City, Fia. The stevedores were 
employed by the Moore Timber Company, which was the time char- 
terer of the steamship. The libelant, at the time of the accident, was 
working in the hold of the ship, and was struck on the head by cross- 
ties that were being lowered from the deck into the hold through the 
instrumentality of a winch. The apparatus for handling the ties was 
f urnished by the ship ; the work of loading was done by the charterer, 
through stevedores employed by it. The charter provided that the 
ship should furnish suitable appliances for loading, including winches. 
From the relation existing between the libelant and claimant, the 
claimant would be liable for négligence in failing to furnish a reason- 
ably saf e winch, but not for the négligence of the operator of the winch, 
furnished by it, who was the employé of the charterer, and a fellow 
servant of the libelant. The questions presented for décision are 
whether the facts in the record show the injury to hâve been caused, 
ui>on the one hand, by a négligent defect in the winch, or, upon the 
other hand, by the négligent opération of a proper winch, and whether 
the libelant was himself at fault. No question of assumption of risk 
arises, since the libelant was not employed by the claimant. 

The alleged defect in the winch relied upon by libelant consisted in 
the alleged wom condition of the blocks of hardwood, which perf ormed 
the function of brake shoes, and were fastened to the band, and came 
between it and the drum, when the brakes were applied. The efïect 
of the alleged wom condition of the wooden blocks was to make it 
more difficult for the operator of the winch to check the speed of the 
descending load by the foot brake, which applied the wooden blocks to 
the drum. The claimant's position is that the winch was not def ective, 
that the blocks were not wom, and that the brake was operative, but 
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that the winchtnan was inexperienced ârjd careless, an(î permitted the 
load to descend with too great rapidity by a négligent opération of the 
winch. 

The Une of cleavage between the testimony of the ship's officers and 
that of the stevedoresis distinct. The ship's witnesses, Zuljeric, Hod- 
gard, Farnsworth, Knudson, Merritt, Maltinson, and Traylor, testify 
generally to the good condition of the winch, both before and after 
the accident, and to the carelessness, of Jim Hand, the operator of the 
winch, and of the stevedores indiscriminately. They did not see the 
accident that caused the libelant's injury. As against their testimony, 
the libelant offered the évidence of himself, Maloney, Bell, Simonson, 
Brunson, and Hinds, who were longshoremen or stevedores, and who 
testified that the winch was def ective in the respect mentioned ; that 
the brake had not worked properly on the morning of the accident, 
but had slipped because of the worn condition of the wood blocks ; that 
the attention of the ship's second ofïicer had been directed to its con- 
dition, with the resuit that he stated it was ail right, Avithout inspec- 
tion; that at the time of the accident the winchman, Hand, jumped 
with both feet on the foot brake of the lowering away winch as soon 
as the load was transferred to it, but failed to hold it properly; that 
another longshoreman, Simonson, also put his weight on the foot brake, 
with no better success in checking the speed of the load as it went 
down into the hold. 

The évidence was in conflict as to whether the winch worked ail right 
during the afternoon after the accident, and also as to whether any 
repairs were made upon the wooden blocks before work was resumed 
with it, Indeed, there is an irreconcilable conflict in the testimony of 
libelant's witnesses, who were longshoremen, and claimant's, who were 
officers of the ship, upon every question important to the solution of 
the case. As the évidence was taken by déposition, the court below did 
not haye the opportunity of seeing and appraising the witnesses. The 
ship presented seven witnesses; the libelant, six. However, the libel- 
ant's witnesses were more intimately Connected with the work, and had 
much better opportunities for knowing the manner in which it was 
conducted, the condition of the blocks of the winch, and the immédiate 
cause of the accident. They each testify directly that the winch was 
détective; that it had slipped before the accident; that it did slip on 
the occasion of the accident, and this, in spite of the fact that there 
was the weight of one or possibly two men upon the foot brake ; and 
that the foot brake was carefully operated by Jim Hand, the winchman. 
It is true that the ship's officers testify that the winch had been inspected 
the evening of the day before the accident and found in good condi- 
tion ; that no complaint was made of its condition on the morning of 
the accident, and before it occurred, by the stevedores; and that ail 
the stevedores employed, including Hand, were careless and inexperi- 
enced during the entire period of the loading of the ship. 

, The libelant's évidence relates to the spécifie facts of the accident, 
and is that of direct eyewitnesses thereto. ' If falsé, it is willfully and 
knowingly so, sinee the opportunity of the witnesses to know the truth 
precludes the idea of mistake. The claimant's witnesses do mot prof ess 
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to recount the immédiate facts of the accident, which they did not see. 
As to the condition of the apparatus, they largely content themselves 
with stating that the winch was in gênerai good condition ; whereas, 
the condition of the wood blocks, which formed the brake shoes, was 
the important fact. As to the négligence of the winchman, the ac- 
cusation of thèse witnesses is in gênerai terms, inclusive of ail the 
stevedores, and not related to what was donc at the time the accident 
happened, or to acts of a similar character to those which Hand was 
engaged in doing, at the time of the accident. 

We agrée with the court below that the testimony of libelant's wit- 
nesses, who were eyewitnesses of the accident and actually engaged in 
the doing of the work the winch was then doing, and ail of whom, 
except the libelant himself, were without interest in the resuit, should 
prevail over that of the ship's officers, who were not eyewitnesses, who 
spoke in gênerai terms, and who were interested in exonerating the 
ship from liability. 

[2] The court below found the libelant to be at fault himself, and re- 
duced his damages for that reason, and this is complained of by the ap- 
pellee. The libelant's testimony was to the effect that the winch had 
been slipping during the morning and prior to the accident, and that 
complaint had been made by the foreman to the officers of the ship to^ 
that effect. It seems reasonably f ree from doubt that the libelant 
was informed of the condition of the winch and knew the probable 
danger to him conséquent upon it. He seems to hâve protected him- 
self to the best of his ability from the descending load at the time of 
the accident, and no fault is to be attributed to him in that respect. 
He, however, continued to work in a place of danger, after realizing 
the péril of so doing. While, as between him and the appellant, there 
could be nO' assumption of risk, he might still bave been guilty of con- 
tributory négligence in remaining at work, when the conditions were 
such that a reasonably prudent man would not hâve donc so. This was 
the conclusion reached by the District Judge, and we agrée with it. 
The damages awarded, before réduction, were $3,000. We regard this 
amount as conservative, in view of the libelant's injury and its pos- 
sible outcome, but not so much so as to justify our interposition to 
increase the amount. 

[3] The remaining question for considération is the propriety of 
the order of the District Court dismissing the citation against the Moore 
Timber Company and discharging it as a respondent. The libelant 
sued the Wilhelmina alone. The claimant of the ship filed a pétition,, 
asking that the Moore Timber Company be made a party respondent 
to the libel. Admiralty rule 59 (29 Sup. Ct. xlvi) is invoked as author- 
ity for this position. The rule applies only "in a suit for damage for 
collision." This is not such a case. No authority has been cited that 
extends the apphcation of the rule beyond its language. If the Moore 
Timber Company is liable to libelant, it is because his injury was due 
to some other négligence than that of claimant in failing to provide 
suitable appliànces, and claimant could in that event show the facts 
placing the liability upon the Moore Timber Company, to escape liabil- 
ity itself, and this it could do as suçcessfully in the absence of the 
232 F.— 28 ■.■--- 
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Moore Timber Company as a party respondent as with ît présent. If 
the facts showed a liability to the libelant on the part of the claim- 
ant, the présence of the Moore Timber Company in the suit could only 
advantage the claimant because of a right to recover over against that 
Company in the same suit. This is a matter which does not concern 
the libelant, or the cause of action contained in the original libel ; and 
only a rule could effect its introduction into the litigation, in the ab- 
sence of consent of ail parties to it. 
The decree of the District Court is afiirmed. 



BROWNS VALLEY STATE BANK et al. y. PORTER. • 
(Circuit Court of Appeals, Bighth Circuit March 17, 1916.) 
No. 4192. 

1. Patment ©=38(1) — Application — Patment bt Third Person. 

A corporation borrowed money from a bank and gave notes therefor, 
indorsed by its offlcers. One of the officers also gave hls Indivldual notes 
for further sums borrowed for the corporation and whlch he repaid from 
Its funds. Held that, the corporation belng the real debtor, the indorsers 
on its note were not entlfled to hâve such payments applied thereon. 

[Ed. Note. — For other cases, see Payment, Cent Dig. § 99 ; Dea Dlg. 
<®=>38(1).] 

2. Biiis AND Notes <©=»224 — Liabilitt or Indoeseb — Law Governinq. 

The liability of one who slgns hls name on the back of a note to whlch 
he Is not otherwise a party Is determlned by the law of the place where 
the contract was made, which is the place where It became effective by 
delivery after the signature was made. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dlg. § 526 ; Dec. 
Dlg. ■S=>224.] 

3. Bills and Notes i®=>242 — Indorsement bt Third Person — Liabilitt. 

Under the law of Minnesota, which is also the gênerai law, one who 
writes hls name on the back of a note to whlch he is not otherwise a 
party is liable as a maker, and is not entitled to demaud and notice of 
nonpayment. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dlg. §$ 542, 547, 
548, 550, 551 ; Dec. Dlg. ®=>242.] 

Appeal from the District Court of the United States for the District 
of South Dakota ; James D. EUiot, Judge. 

Suit in equity by Clément F. Porter against the Browns Valley 
State Bank and Peter Nelson. Decree for complainant, and défendants 
appeal. Reversed. 

F. W. Murphy, of Wheaton, Minn. (J. O. Andrews, of Sisseton, S. 
D., and Purcell, Divet & Perkins, of Wahpeton, N. D., on the brief), for ■ 
appellants. 

Frank McNulty, of Aberdeen, S. D. (Howard Babcock, of Sisseton, 
S. D., on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

«=>For othar casa im sun* toplc * KEV-NVMBER la ail K«]r-Numbered Dlguta ft IndwM 
•Rehearlng denied Julr 10, 1916. 
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SMITH, Circuit Judge. The Independent Elevator Company was 
organized under the laws of South Dakota, and engaged in the grain 
and coal business at various points in that state, and owned elevators 
at Wilmot, Peever, and Wecota. The nominal headquarters of the 
corporation were at Sisseton, S. D. The stockholders were A. J. Nor- 
by, his wife, E. E. Norby, appellee Clément F. Porter, and Frank Mc- 
Nulty, who later became circuit judge of the Fifth judicial circuit of 
South Dakota. About 1907 the corporation established its actual man- 
aging office at Minneapolis, Minn. At that time Mr. A. J. Norby 
moved to Minneapolis, and thereafter, at least, was secretary, treasurer, 
and gênerai manager of the company. While Mr. Porter and Judge 
McNulty were nominal directors, they never performed any substan- 
tial duties as such, but Norby practically conducted the business as he 
thought proper. On or about May 10, 1907, a loan was made by the 
Independent Elevator Company with the Browns Valley State Bank, 
of Browns Valley, Minn., of $5,000 upon a note signed upon its face 
by the Independent Elevator Company, by A. J. Norby, Secretary, 
and upon the back by Mr. Norby, Mr. Porter, and perhaps by Judge 
McNulty in the same way. This note was signed by Mr. Porter at 
Minneapolis. It was renewed from time to time, the last renewal be- 
ing on October 14, 1910. This last renewal was signed on its face by 
the Independent Elevator Company, by A. J. Norby, Secretary, and 
upon the back by A. J. Norby, C. F. Porter, and Frank McNulty. The 
signature upon the face and that of A. J. Norby on the back were both 
signed at Minneapolis, and the note sent to Clément F. Porter or to 
Frank McNulty in South Dakota. It was there signed by the récipient 
and forwarded to the other individual who was to sign it, and signed 
by him, and then sent to the Browns Valley State Bank in Minnesota, 
where it was accepted. This note was for $5,000, with interest at 8 
per cent., and was payable on demand. It was dated at Minneapolis, 
and provided it was payable to the order of Browns Valley State Bank, 
Browns Valley, at its banking house in Minneapolis, Minn. The last 
provision was a part of the form of note utilized, which was a form 
of note used in executing obligations to the Scandinavian-American 
National Bank of Minneapolis. 

About July, 1911, upon application of Clément F. Porter, a receiver 
was appointed for the Independent Elevator Company, and Mr. A. J. 
Norby departed, as was reported, going to Calgary, and early in 1912 
died. On August 24, 1911, Mr. Clément F. Porter paid the interest on 
the $5,000 note referred to and gave his own note to Peter Nelson, 
then président, but now vice président, of the bank, for the amount of 
the note of Octofaer 14, 1910, and secured his note by mortgages on 
lands in Roberts and Grant counties, in South Dakota, In October, 
1912, Mr. Porter brought suit against the Browns Valley State Bank 
and Peter Nelson to cancel the note and mortgages and recover the 
cash paid, upon the ground that the note of October 14, 1910, had been 
paid in whole or in part without his knowledge at the time he gave his 
note for the sum of $5,000. In the complaint it was alleged : 

"That plaintiff . was not on sald 24th day of August, 1911, or at any other 
tlmei Indetited to said Browns Valley State Bank or to sald Peter Nelson in 
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any sulB br amount whatever, and plaintlff did not then or at any other time 
receive any considération, eitlier money, property, or tliing of value, whatever 
for indorsing said note of the Independent Elevator Company to the Browns 
Valley State Bank, or any other note to said Browns Valley State Bank, or 
for giving said $5,000 note and the mortgages aforesaid to Peter Nelson to 
secure the same, or for paying said sum of $335 to said Browns Valley State 
Bank." 

The défendants fiiled separate answers, and Mr. Nelson also filed a 
cross-bill, asking for judgment for the amount of his $5,000 note and 
interest, and foreclosure of his mortgages. To this cross-bill the plain- 
tiff filed answer, to which Nelson made replication. This was the state 
of the issues when the case was tried in June, 1913. 

On September 20, 1913, and while the case was still under advise- 
ment, plaintifï filed application to amend his answer to the cross-bill 
by setting up that plaintifï had been discharged from liability upon 
the note of the Independent Elevator Company by the failure to pro- 
lest the same and give him notice of the nonpayment. On September 
22d the court granted this leave, and on the same day it entered a 
decree for the plaintiff cànceling the note and mortgages in question 
and awarding plaintifï judgment against both défendants for $335 and 
interest and the costs of suit. On October 24, 1913, complainant filed 
an amended answer to the cross-bill, in which he somewhat changed 
his previous allégations and alleged the lack of protest and notice of 
nonpayment to him on the note of the Independent Elevator Company. 

The parties hâve argued many questions and hâve cited numerous 
authorities, but those points hereafter considered are conclusive of 
the case, and therefore the others will not be passed upon. It appears 
from the évidence that after the first note of $5,000 was given by the 
Independent Elevator Company to the Browns Valley State Bank it 
wished to increase its borrowings, but was notified that the bank had 
only $36,000 capital, and was prohibited from making loans to a single 
person in excess of 15 per cent, of its capital, and that no more money 
could be loaned to the Elevator Company in its own name for that 
reason. Thereupon it was arranged that some additional advances 
should be made upon notes signed by A. J. Norby and usually sectired 
by collatéral. From that time on Norby would give his note to the 
Browns Valley State Bank, and the Elevator Company would then 
draw on the bank for the amount of the loan and deposit the draft in 
its bank account. It seems that Norby, like too many failing debtors, 
to a certain extent manipulated the books of the Independent Elevator 
Company. For instance, when the first loan of $2,000 of this char- 
acter was made, in place of entering it among the bills payable of the 
Independent Elevator Company, he directed the bookkeeper to crédit 
the $2,000 thus obtained upon his individual account, upon which there 
was a heavy balance against him. It was his practice to pay ail his 
Personal expenses by checks drawn upon the funds of the Independent 
Elevator Company. Such checks, however, were charged to his ac- 
■count on the books of the company for aught that appears. It vCry 
satisfactorily appears that the loans made in the name of A. J. Norby 
were in fact for the Independent Elevator Company, and it received 
the funds therefrom, and they were deposited to its crédit in its banJc. 
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[1] It is the contention of the complainant that, as thèse sums were 
paid by the Independent Elevator Company upon the individual notes 
of Norby, they should now be apphed upon the Elevator Company's 
obHgations, and as they exceeded $5,000 in amount the note of Oc- 
tober 14, 1910, should be treated as paid in full. The indebtedness in 
the name of A. J. Norby was in fact the indebtedness of the Inde- 
pendent Elevator Company. It may be conceded an action could not 
bave been maintained by the Bank against the Elevator Company upon 
the note of Norby. Cragin v. Lovell, 109 U. S. 194, 3 Sup. Ct. 132, 
27 L. Ed. 903. But no authority bas been cited that, when the real 
debtor pays bis indebtedness, he can recover it back upon the ground 
that the obligation was given in some one else's name. While Norby 
had no right to pay bis individual debts with the money of the Inde- 
pendent Elevator Company, he had the right to pay the debt of the 
Independent Elevator Company with its funds, and if the Elevator 
Company had received the entire proceeds of the Norby notes, he had 
a right to pay them from its funds, and he especially ordered in the 
case of each remittance that the same should be applied on those notes. 
The payments on thèse took place through a course of years, and ail 
appear upon the face of the books and files of the Elevator Company. 
Had the complainant and Judge McNulty given due attention to their 
duties as directors, they would hâve known thèse payments were being 
made, and it was due to the manner in which they conducted the busi- 
ness that they did not know. No discussion need be had of the ques- 
tion, assuming thèse payments upon the Norby notes to hâve been il- 
légal, of the right of the complainant to take crédit upon the note of 
October 14, 1910, for the money thus applied to the préjudice of the 
numerous other creditors of the Elevator Company. There was sub- 
stantially no évidence that the note of October 14, 1910, had been paid 
as alleged. 

[2] Turning now to the question as to whether complainant had the 
right to protest and notice of nonpayment of the note of October 14, 
1910. He was not entitled to protest. Randolph on Commercial Pa- 
per (2d Ed.) 1143; Nelson v. First National Bank, 69 Fed. 798, 16 
C. C. A. 42.5. For the présent let it be conceded that the complainant 
was liable upon the note of the Elevator Company as indorser as he 
undoubtedly was as between him and the Elevator Company. 

From a very early time there has been a serious conflict as to wheth- 
er one who signs a note upon the back thereof, to which he is not other- 
wise a party, becomes a maker, guarantor, surety, or a simple indorser. 
As the note of October 14, 1910, was made out in Minneapolis, in 
Minnesota, and there signed by the Independent Elevator Company, 
by A. J. Norby, Secretary, and was there signed upon the back by A. 
J. Norby individually, and was then mailed by Norby to either Porter 
or McNulty in South Dakota, and was there signed upon the back by 
both of them and mailed to the bank at Browns Valley, Minn., it is 
clear that as between the Elevator Company and A. J. Norby individu- 
ally and the bank the note was a Minnesota con tract, and the next ques- 
tion is what law governs the construction of the con tract as to Porter 
,,and McNulty. 
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Prior to the exécution of the note in question the state of South Da- 
kota had adopted the Negotiable Instrument Act, and under it Porter 
would hâve been entitled to notice of dishonor. On the other hand, in 
the State of Minnesota at the time in question the Negotiable Instru- 
ment Act had not been adopted by the Législature. It is laid down in 
a récent work : 

"It has been seen that the contract of the maker of a note Is governed by the 
law of the place of payment ; it by no means follows, however, that the 
contract of the indorser is governed by the same law. The maker binds hlm- 
self to pay at the [ilaee named in the note for payment, and there his con- 
tract is to be perfonned. The Indorser promises, upon certain conditions, 
which are not expressed in the contract of indorsement, but which are implied 
by law, that he will pay the note, but not that he will pay it at the place nam- 
ed in the note for payment. This promise is gênerai for the payment of the 
note upon the Implled conditions; and such gênerai promise, not specially to 
be performed elsewhere, is governed by the lex loci contractus, which must dé- 
termine the conditions upon wliich he is to be held liable. The Indorsement is 
a separate and substantive contract, and is not necessarily controlled elther 
by the place of payment named in the note or by the résidence of the indorser. 
The gênerai rule is that the contraets of this character are to be construed 
and their effect determlned aceordlng to the laws of the state in which they 
are made, unless It appears that they are to be performed in or according to 
the laws of another state. The authorltles establishlng the proposition that 
the contract of indorsement in such case is governed by the law of the place 
where made, and not by that of the place where the note is payable, are clear 
and satisfactory. The place referrod to is the place where the contract itself 
is made, and not the mère act of wrriting the name upon the hack of the m- 
strumcnt. It matters not when or where this may hâve taken place, slnce 
there is no indorsement, binding as a contract, until the note or bill is trans- 
ferred to a third person, wlth the intent of enabling him to enforce its pay- 
ment. The place of this effectuai transfer is therefore the place of the con- 
tract, and the law which there prevails governs its construction. Accordingly, 
where a person indorses a note in one state, and the note is sold and delivered 
in another state, the contract of indorsement must be regarded as made in the 
place where the sale and delivery occurred." 3 Ruling Case Law, pp. 1140, 
1150. 

Where was this contract of indorsement made? The note was made 
out at Minneapolis, Minn., upon a blank note, not of the Browns Val- 
ley State Bank, but of the Scandinavian-American National Bank of 
Minneapolis, and was there signed by the Independent Elevator Com- 
pany, by A. J. Norby, Secretary, and was then signed or indorsed on 
the back by A. J. Norby individually, and was sent either to Mr. Por- 
ter or Judge McNulty, and similarly signed by the récipient and sent to 
the other indorser, and there signed by him. Both the last two indorse- 
ments were put on in South Dakota, and the note was then mailed to 
the Browns Valley State Bank in Minnesota and accepted by it there. 
Until it was received and accepted by the bank in Minnesota it never 
took efïect at ail. Not only was the note governed by the law of Minne- 
sota, but that was true of the contraets of indorsement, because that 
was the lex loci contractus of them. Browns Valley is nearly 200 miles 
from Minneapolis, and it cannot be presumed, if that would be material, 
that the bank ever saw this note until it came forward from South 
Dakota, and it was not bound to accept it until after it had so received 
it and foundit satisfactory. It is therefore concluded that this was a 
Minnesota contract in its entirety, including both the note proper and 
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the contract of indorsement. Welch Co. v. Gillett, 146 Wîs. 61, 130 N. 
W. 879 ; Hackley National Bank v. Barry et al., 139 Wis. 96, 120 N. 
W. 275. This is in harmony with our holding in Lamson Bros. v. Bane, 
206 Fed. 253, 124 C. C. A. 121, 46 L. R. A. (N. S.) 650. 

[3] It is held, in those states where one who signs upon the back oi 
a note without otherwise being a party to it he is an indorser, he is 
of course, entitled to notice of nonpayment, but in those states where he 
is held a maker, guarantor, or surety he is not entitled to such notice. 
7 Cyc. 1074, 1075. Assuming that the note and the contracts of in- 
dorsement were to be construed according to the laws of Minnesota 
and not according to the laws of South Dakota, in Robinson v. Bartlett, 
11 Minn. 410 (Gil. 302), it is said: 

"The question as to the relation of a party slgnlng hls name upon the back 
of a promlssory note, under thèse clrcumstances, has been repeatedly before 
thls court for considération. It has in every Instance been determined that 
his relation and rlghts and obligations are those of a maker, and that he is 
not entitled to demand and notice as an indorser. * • * Thls is in har- 
mony with the welght of authority in England and our own country." 

And this rule has existed in Minnesota from territorial days until 
1913, when it was changed by statute. Pierse v. Irvine, 1 Minn. 369 
(Gil. 272) ; Rey v. Simpson, 1 Minn. 382 (Gil. 282) ; Winslow v. Boyden 

6 Willard, 1 Minn. 383 (Gil. 285) ; McComb v. Thompson, 2 Minn. 139 
(Gil. 114) 72 Am. Dec. 84; Marienthal v. Taylor, 2 Minn. 147 (Gil. 
123) ; Peckham v. Gilman, 7 Minn. 446 (Gil. 355) ; Dennis v. Jackson, 
57 Minn. 286, 59 N. W. 198, 47 Am. St. Rep. 603 ; Peterson v. Russell, 
62 Minn. 220, 64 N. W. 555, 29 L. R. A. 612, 54 Am. St. Rep. 634; 
Schultz et al. v. Howard et al, 63 Minn. 196, 65 N. W. 363, 56 Am. 
St. Rep. 470. Substantiallv the same rule is announced in Good v. Mar- 
tin, 95 U. S. 90, 24 L. Ed.'341 ; Bendey v. Townsend, 109 U. S. 665 ; * 

7 Cyc. 666, 667. See Guernsey v. Impérial Bank of Canada, 188 Fed. 
300, 110 C. C. A. 278, 40 L. R. A. (N. S.) 377. It seems entirely clear 
that the purpose of the complainant was to give crédit to the Independ- 
ent Elevator Company, and he thus became a maker and owed the note 
when he gave his individual note in place of it, and he has no equity 
in his f avor. 

Complainant in argument contends that the section of his complaint 
quoted was also in the original answer to the cross-bill of Nelson, and 
that it raised the question that he had not been notified of nonpayment 
of the note, and that to permit the défendants to now cite the cases 
tending to show this was a Minnesota contract, and then to show the 
law of Minnesota, which is the gênerai commercial law as adminis- 
tered in the fédéral courts, is an injustice to him ; but as he first clear ly 
pleaded the lack of notice four months after the trial and more than a 
month after the décision he is not entitled to complain of surprise on 
that question. 

It is ordered that the decree be reversed, and the cause remanded, 
with instructions to dismiss the complainant's bill and grant a decree 
to the défendant Nelson on his cross-bill as prayed, upon présentation 
for cancellation of the note sued on. 

' 3 Sup. et 482. 27 L. Ed. 1065. 
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HARMON et al. v. BLACKWELL. 
(Circuit Court of Appeals, Slxth Circuit. May 2, 1916.) 

No. 2748. 

1. Receivebs <S=>88 — Power of Appoixtment — Atitiiority. 

Several days before ttie appolntmeiit of a receiveï the authorized repré- 
sentatives of a rallroad company ajrreed upon a compromise settlement 
of a claim for wrongful deatli, agreelng to make payment upon the issTi- 
ance of letters of administration and approval of tlie probate court of 
the compromise. Letters were issued and the compromise approved by 
the probate court on the same day a receiver was apimlnted. The order 
appointing the receiver directed that any party in interest might apply 
for further directions with référence to the pi'operty and bu.siness. Ilcld. 
that the court appointlng the receiver, by virtue of the réservation and 
its inhérent power, might order the receiver to pay the amount of the 
settlement as agreed upon ; ail conditions having been met and the ap- 
proval of the probate court beiug for the benetit of the rallroad company. 

[Ed. Note. — For other cases, see Eeceivers, Cent. Dig. § 162 ; Dec. Dig. 
<S=»S8.] 

2. Railroads iS=3l7 — Officebs — Notice. 

Where railroad claim agents, having authorlty to compromise claims, 
agreed upon a compromise, their knowledge is imputable to the railroad 
company, as is knowledge of other agents, who agreed to the appolntment 
of a receiver, and the railroad company cannot escape liabillty on a 
compromise on the ground that the knowledge of one set of agents was 
Imputable to It, while the knowledge of another was not. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 36-38 ; Dec. 
Dig. <&:=17.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. HoUister, 
Judge. 

Pétition by E. Elackwell, administrator of James Brown, deccased, 
for an order directing Judson Harmon and another, receivers of the 
Cincinnati, Hamilton & Dayton Railway Company, to surrender to the 
administrator a sum of money upon his release of a compromised 
claim. From an order granting the pétition, the receivers appeal. Af- 
firmed. 

J. R. Schindel, of Cincinnati, Ohio, for appellants. 
C. O. Rose, of Cincinnati, Ohio, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

PER CURIAM. This appeal is from an order of the court belovv 
directing the receivers to deliver and surrender tO' the administrator 
$608.40 upon his release to them of a compromised claim for personal 
injuries resulting in the death of the administrator's décèdent, James 
Brown, prier to the receivership and through alleged négligence of the 
railway company. The order was based upon undisputed facts which 
were brought to the attention of the court in the form of a motion, in 
effect an intervention, filed in the receivership proceeding. On June 

®=3For otUer cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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30, 1914, an agreement was made between the railway company and 
the decedent's widow, Sarah Brown, who is the sole heir and bene- 
ficiary of the decedent's estate, whereby the company agreed to pay 
$600 and the costs of administration ($8.40) "in full compromise set- 
tlement" of the widow's "claim and cause of action, to the adminis- 
trator of the estate of said James Brown, deceased, upon the issuance 
of letters of administration and the approval of the probate court of 
Hamilton county, Ohio, and said Sarah Brown agrées to the same and 
to accept said sum." On the following day the administrator was ap- 
pointed and qualified, and the agreement was thereupon approved and 
confirmed by the probate judge. 

On the next day, July 2d, and prior to 11 a. m., written forms of 
application and entry for présentation to the probate court and a writ- 
ten form of release of claim to the railway company were agreed on 
by the administrator for the estate and one of the counsel and the 
gênerai claim agent for the railway. The claim agent at the time 
notified the administrator to call with the release and receive the money, 
and the agent's authority to bind the company is not denied. The ap- 
plication was thereupon filed in the probate court and the entry ap- 
proving the settlement endorsed for record by the probate judge. At 
9 o'clock a. m. of that day (July 2d) the bill of complaint in the re- 
ceivership case was filed in the court below ; at 9 :45 o'clock the an- 
swer of the railway was filed, admitting the allégations of the bill, con- 
senting to the appointment of a receiver and to his taking possession 
of and operating the railway property ; and at 11:15 o'clock the re- 
ceivers were appointed. The District Judge states in his opinion: 

"Both ttie blU of complaint and the answer were prlnted ; the former with 
the exhihit flled Avith it, consisted of !)2 pages. The préparation of the bill 
and answer, with the printing thereof, must hâve occupled several days." 

On the same day, though after appointment of the receivers, the 
administrator presented the release to the claim agent of the railway, 
who declined payment on the ground that receivers had been appointed 
and the company ordered to pay over to them ail funds in its posses- 
sion. This was the first information the administrator received of such 
appointment, and prior to this time he had no intimation that any such 
action was contemplated. The company had ample funds on the dates 
before mentioned to meet the sum so agreed to be paid, and, except 
for the order appointing the receivers, the claim agent had authority 
to pay the money. 

It is true that, subject to some exceptions not hère important, the 
order of appointment extended to ail the property of the company, 
including "cash in banks, on deposit and in hand, money," etc. ; also 
that the order does not in terms empower the receivers to pay such a 
claim as this ; but the last paragraph of the order is as f ollows : 

"And it is further ordered that any party in interest niay apply to this 
court for further directions with référence to the property and business afore- 
said." 

The intervention was filed August 6, 1914, and the order in dispute 
was entered January 29, 1915. The grounds upon which the order 
was sought in substance were: (1) That the court had power to grant 
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the application for receivership on terms, and that it has power to sup- 
plément the terms of appointment; (2) that the circumstances oper- 
ated to create the sum in issue into a trust fund, which may, in eq- 
uity, be follpwed into the hands of the receivers; (3) that since the 
railway company, through its officers, must for several days prior to 
the transaction hâve known of its financial condition, a refusai to pay 
opérâtes as a fraud on the administrator and the widow. The order 
was based on the second ground. 

[ 1 ] We need not pass upon the sufficiency of this ground, for we are 
convinced that the matter in dispute was well within the power and 
discrétion of the court. The appointment of the receivers and the 
order now under review were made by the same District Judge. There 
can be no question of the power of the court to bave made the ap- 
pointment of the receivers to dépend upon their consummation of this 
compromise settlement ; and, in view of the présent order, it is equally 
clear that, if the court had been seasonably advised of the facts con- 
cerning the settlement, provision would hâve been made for payment 
of the agreed sum. Further, the last clause (before quoted) of the 
appointing order is in effect a réservation of power to direct comple- 
tion of the settlement made in the circumstances hère disclosed. Irv- 
dependently of the power so reserved, the court was not foreclosed 
by the order of appointment from considering and determining, equita- 
bly, whether there were still further claims or liabilities that should 
hâve been provided for in the original order. Louisville, etc., Rail- 
road Co. v. Wilson, 138 IJ. S. 501, 506, 11 Sup. Ct. 405, 34 h. Ed. 
1023; Union Trust Co. v. Illinois Midland Co., 117 U. S. 434, 465, 6 
Sup. Ct. 809, 29 h. Ed. 963. 

[2] Admittedly the acts of the claim agent were the acts of the 
railway company, and the acts of the other agencies, who consented 
to the appointment of the receivers, were likevi^ise the acts of the com- 
pany. It results that on July 2d the railway company itself was in 
effect both promising to complète this settlement and placing the means 
of settlement beyond its control. It will not do to say that the knowl- 
edge of the corporate agencies, respectively, who were engaged in thèse 
two proceedings, the one to bring about the settlement and the other 
the receivership, is not alike imputable to the company. Marmet Coal 
Co. V. People's Coal Co., 226 Fed. 646, 651, 141 C. C. A. 402 (C. C. 
A. 6th Cir.) ; G. R. & I. Rv. Co. v. United States, 212 Fed. 577, 583,, 
129 C. C. A. 113 (C. C. A. 6th Cir), writ of certiorari denied 234 U. 
S. 762, 34 Sup. Ct. 997, 58 L. Ed. 1581. The settlement and the 
means of consummating it were clearly within the power and control 
of the railway company. It is not claimed that there would haVe been 
any wrongful diversion of funds if the company had paid the money 
to the administrator at any time prior to the appointment of the re- 
ceivers. The apparent reason for delay in completing the settlement 
was the désire of the company to secure approval of the probate 
court, under the Ohio statute relating to such settlements with admin- 
istrators. Section 10772, Ohio Gen. Code. This was for the benefit 
of the company, rather than the benefiçiary. 

The order is affirmed, with costs. 
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DE WITT V. SKINXBR, Collector of Internai Revenue. 

(Circuit Court of Appeals, Elghth Circuit. May 1, 1916,) 

No. 4.313. 

1. WiTNESsES ®=»258 — Examination^Refrëshing Memory. 

In an action agalnst a revenue collector to recover taxes, penaltles, 
and Interest assessed agalnst plalntlfE as a manufacturer of adulterated 
butter, and pald under protest, It was error to permit a revenue agent, 
called as a wltness for défendant, to read from his dlary entries re- 
gardlng a conversation wlth plalntlff as to the use of lime water in 
preparing butter, wbere the wltness did not say whether he had any In- 
dependent recollection of the détails of the conversation, or tUat his 
memory was ref reshed by the dlary. 

[Ed. Note.— For other casés, see Witnesses, Cent. Dig. §§ 887, 893, 895, 
896; Dec. Dlg. <S=>258.] 

2. Witnesses <S=3240(3) — Examination — "LEADiNa Question." 

The test of a "leading question" Is whether It suggests or Indlcates the 
particular answer deslred, and it does not necessarily make a question 
leading that it may be answered "Yes" or "No." 

[Ed. Note.— For other cases, see Witnesses, Cent. Dlg. § 838 ; Dec. Dig. 
®=>240(3). 

t'or other définitions, see Words and Phrases, First and Second Séries, 
Ii«ading Question.] 

3. WiTSESSEs <S=>269(1)^Oboss-Examination — ScorE and Extent. 

The right of cross-examlnation is not confined to spécifie questions or 
détails of the direct examination, but extends to the subject-matter in- 
quired about. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. § 949; Dec. Dig. 
.©=269(1).] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by Herbert M. De Witt against Mark A. Skinner, as Col- 
lector of Internai Revenue. Judgment for défendant, and plaintifï 
brings error. Revêrsed and remanded for new trial. 

Thomas Ward, Jr., of Denver, Colo., for plaintiff in error. 
John A. Gordon, Asst, U. S. Atty., of Denver, Colo. (Harry B. Ted- 
row, of Denver, Colo., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. De Witt sued the collector of internai rev- 
enue to recover taxes, penalties and interest assessed against him as a 
manufacturer of adulterated butter and against his product, and paid 
under protest after an unsuccessful application to the Commissioner 
of Internai Revenue for their abatement. A trial to a jury resulted in 
a verdict and judgment for the défendant, and De Witt, the plaintifï, 
prosecuted this writ of error. 

The act of Congress applicable to the case provides : 

"That 'adulterated butter' is hereby deflned to mean a grade of butter pro- 
duced by mixing, reworking, rechurning in milk or cream, retinlng, or in any 

^=3For other cases see aame topic & KSY-NUMBEB in ail Key-Numbered Digests & Indexes 
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way produclng a nniform, purifled, or iinproved product from différent lots or 
pareels of melted or uiimelted butter or bvitter fat, in which any acid, alkali,. 
Chemical, or auy substance whatever is introduced or used for the purpose or 
witli the elïect of deodorizlng or removing therefrom rancidity." Act May 
9, 1902, § 4, 32 Stat. 194. 

The plaintiff conducted a creamery and butter factory at Denver, 
Colo: The surplus butter made by him in the summer months when 
cream was plentiful was put up in 200-pound cubes, Careftilly packed,, 
and put in cold storage at a low température until fall or winter, when 
the supply of cream lessened and the demand for butter increased. 
The surplus in storage was then taken out, reworked, and put upon the 
market. In the process of reworking the cubes were eut into small 
pièces and put in a tempering vat, where they were left until they be- 
came plastic. The vat was in two compartraents, one for the pièces 
eut from the exterior of the cubes to a depth of two or three inches 
and the other for the inner portions. The vat contained about 200 
gallons of hydrant water raised to an appropriate température, inlo 
which was introduced a small quantity of lime water. When in a 
workable condition the pièces were removed from the vat, separately 
rechurned, and washed in clear water, salted, and molded into small 
forms for the market. The controversy was over the condition of the 
exterior portions of the large cubes of butter taken from the cold 
storage warehouse and the purpose and efifect of the use of lime water. 
The plaintiff contended that the parts in question were sweet in fact 
and in odor, and that the lime water was added to the water in the 
tempering vat to counteract its tendency to become stagnant, and also 
as a preservative, like sait, to prevent the butter from deteriorating 
after being put upon the market. The défendant contended that the 
butter particles had an offensive odor and were rancid, and that within 
the définition of the statute the lime, an alkali, was "used for the pur- 
pose or with the effect of deodorizing or removing therefrom rancidity." 

[1] A revenue agent called as a witness for défendant was per- 
mitted to read from bis diary entries regarding a conversation with the 
plaintiff as to the use of the lime water and his purpose in using it. 
He had been asked to state the conversation, and, though not denied the 
right to refresh his memory by referring to his diary, he persisted in 
reading to the jury the account he had written there, part of which 
purported to give literally questions and answers in the conversation. 
Repeated objection was made that he was reading from his bock, but 
it was finally overruled, and he was allowed to finish it. The witness 
did not say whether he had or had not any independent recollection of 
the détails of the conversation, or that his memory was refreshed by 
the diary, and the resuit was his diary entries were received as inde- 
pendent évidence. This was error. The competency of such évidence 
was quite fully considered in Bâtes v. Preble, 151 U. S. 149, 14 Sup. 
Ct. 277, 38 L. Ed. 106, and the court, after reviewing its former dé- 
cisions, said : ■ 

"We do not regard any of thèse cases as cominitting this court to the gên- 
erai doctrine tliat sntïh niemoranda are admissible for any other purpose 
thau to refresh the memory of the witness." ' 
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One of the cases referred to was Vicksburg & Meridian Railroad v. 
O'Brien, 119 U. S. 99, 7_Sup. Ct. 118, 30 L. Ed: 299, an action by a 
passenger for personal injuries, in which it was held that a physician's 
written statement of the nature and extent of the injuries made for the 
information of others was not admissible in evitlence, even when at- 
tached to the déposition of the physician in which he swore it was 
written by him and in his opinion was a correct statement. 

[2,3] One other matter remains. Though not sufficient for reversai 
it should be admitted that the plaintiff was unnecessarily hampered 
in introducing his évidence by fréquent frivolous objections to ques- 
tions as leading, as not cross-examination, and as immaterial — this, 
however, not by counsel appearing hère. The test of a leading ques- 
tion is whether it suggests or indicates the particular answer desired. 
That a question may be answered "Yes" or "No" does not necessarily 
make it leading. McKeown v. Harvey, 40 Mich. 226, 228. The right 
of cross-examination is not confined to the spécifie questions or dé- 
tails of the direct examination, but extends to the subject-matter in- 
quired about. Powers v. United States, 223 U. S. 303, 32 Sup. Ct. 
281, 56 L. Ed. 448; Wilson v. United States, 232 U. S. 563, 34 Sup. 
Ct. 347, 58 L. Ed. 728; International Harvester Co. v. Voboril, 110 C. 
C. A. 311, 187 Fed. 973; Stewart v. United States, 129 C. C. A. 477, 
211 Fed. 41; Commercial State Bank v. Moore, 227 Fed. 19, 141 C. 
C. A. 573. 

The judgnient is reversed, and the cause is remanded for a new trial. 



OWL CKEEK COAL CO. v. GOLEB. 

(Circuit Court of Appeals, Elghth Circuit May 1, 1918.) 

No. 4321. 

1. Appeai, and Errob ®=5>1003 — Revibw — Questions of Fact — Verdict. 

Where there is substantial évidence In support of a verdict and judg- 
ment, the fact that the welght of ail the évidence Is strongly agalnst the 
plalntifC does not authorize an appellate court to substltute Its opinion 
for that of the trial court and jury. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dlg. $S 3938- 
3943; Dec. Dlg. <S=»1003.] 

2. Masteb and Servant ig=3l85(12) — Injuries to Servant — Fellow Serv- 

ants — Nature of Emplotmbnt. 

Workmen, engaged in clearing up a coal mine after a blast of explo- 
sives, so far as they are Intrusted with the performance of the primary 
duty of their employer In respect of a safe workiug place, are not the 
fellow senants of an employé who opérâtes a machine for undercutting a 
veln of coal. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. J 399: 
Dec Dig. <S=»185(12).] 

S. Trial <®=>260(1) — Instructions — Requests — ^Inclusion in Charge Gtven. 

The refu.sal of an Instruction, which so far as proper Is embraced In 
the charge given, is not error. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. f 651; Dec Dig. 
«=260(1).] 

ifstVoT Other cases see same topic & K^T-NUMBER In ail Key-Nnmbered Digests & Indexe* 
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4. Masteb and Servant ®=s291(1)— Injuries to Servant— Actions — In- 

structions. 

In an action for injuries to a servant, whlle operating a macliine for 
undercutting a veln of coal, caused by the fall from the roof of coal which 
had not been removed after the preceding blast, an instruction whlch did 
not distingulsli between the face of the coal at which plaintiff was en- 
gaged and the roof above him was properly refused. 

[FA. Xote. — For other cases, see Master and Servant, Cent. Dig. § 1133 ; 
Dec. Dig. ®=3291(1).] 

5. Master and Servant iS=>29.>(7)— Injuries to Servant— Actions — In- 

structions — ASSUMPTION OF ElSK. 

In an action for injuries to a servant, an instruction Including among 
the dangers assumed by plalntlfE those whlch should hâve been known to 
and appretilated by him in the exerciseï of ordinary care was properly 
refused. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 1175 ; 
Dec. Dig. <g;=>295(7).] 

6. WiTNESSES <g=>269(l) — Cross-ExamiNation— ScoPB AND Estent. 

The rlght Of cross-e-taminatlon Is not Umlted to the précise, narrow 
scope of the questions in chlef, but extends to the subject-matters of the 
direct examinatlon. 

[Ed. Note. — For other cases, see Wltnesses, Cent. Dig! S 949; Dec, 
Dig. <©==>269(1).] 

7. Appeai. and Error ®=» 1048(6) — Review — Harmless Ereor^Ckoss-Ex- 

amination of wltkess. 

In an action for injuries to a servant in a coal mine, where plaintiff 
had téstlfied positlvely that he dld no(? examine the roof of the place 
where he worked on the occasion in question, the exclusion of questions 
on hls cross-examlnation as to how long it took to sound the roof of a 
working place, wliether he ever examined it for loose coal. In thel ab- 
sence of the mine foreman, before setting up hls machine, and how long 
he drove liis machine before hè looked àraund at top and walls of his 
working place, was without çrejudlce to défendant. 

[Ed. Note. — For other cases," see Âppeal and Error, Cent. Dig. § 4145; 
Dec. Dig. ®=3l04S(0).] 

8. WiTNEssES <©==>2S0 — Ckoss-Examinaiion—Teiçk Questions. , 

In an action for injuries to a .servant by tïie fall of coal from the roof 
of the mine, a question to plaintiff on cross-examlnation as to how long 
he drove bis machine before he looked ai'ound at top and walls of his 
vv'orkiug place might properly be excluded, as belng framed unfairly and 
<2aleulat;ed to trick the witnoss. , 

[Ed. Note.— For other cases, see Wltnesses, Cent. Dig. §§ 988, 990-993 ; 
Dec. Dig. <g^2S0.] . 

In Error to the District Court of the United States for the District 
of Wyoming; Robert E. Lewis/ Judge. 

Action by Peter Goleb against the Owl Creek Coal Company. Judg- 
ment for plaintiiï, rind défendant brings error. Affirmed. 

William E. Hutton, of Denver, Colo. (Bruce B. McCay, of Denver, 
Colo., on the brief), for plaintiff in error. 

E. E. Enterline, of Billings, Mont. (T. W. La Fleiche, of Sheridan,' 
Wyo., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

€=9For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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HOOK, Circuit Judge. Goleb, the plaintiff, recovered a jud^jment 
for Personal injuries caused by the neglect of the Coal Company, in 
whose service he was, to perform its duty in respect of a safe working- 
place. A previous judgment was reversed. The détails of the case 
will be found in the reported opinion. 127 C. C. A. 27, 210 Fed. 209. 
The plaintiff operated a machine for undercutting a vein of coal in de- 
fendant's mine, prépara tory to the use of explosives to loosen or dis- 
lodge it. The vein of coal was 8 or 9 feet thick, and the roof, when 
cleaned of hanging coal and rock, was at least that distance above the 
floor of the entry or chamber. While engaged in working his machine 
near the breast or face of the vein, some coal which had not been re- 
moved from the roof after the preceding blast fell upon and se- 
riously injured him. 

[ 1 ] The principal complaint is that the trial court denied def endant's 
motion for a directed verdict at the close of the évidence. It cannot 
reasonably be said that there was not substantial évidence supporting 
the plaintiff 's side of every issue of f act involved in the case ; that is 
to say, the questions of the négligence of the défendant, the plain- 
tiff's assumption of the risk, and his contributory negligence-^whether 
the danger was in the face of the coal at and into which the plaintiff 
was working or in the roof above him, whether it was his or defend- 
ant's duty to look to the condition of the roof under which he worked, 
whether he knew of the danger in the roof, either by his own observa- 
tion or by warning from others, and whether the danger was so pat- 
ent as to be readily observable by him under the circumstances. There 
being substantial évidence in support of the verdict and judgment, the 
f act that the weight of ail the évidence was strongly against the plain- 
tiff does not authorize us to substitute our opinion for that of the 
trial court and jury. That is too well settled to dwell upon. 

[2-5] There was no error in refusing the requests for instructions. 
One request was that the workmen engaged in clearing up the place 
after the previous blast were fellow servants of the plaintiff. So far as 
they were intrusted with the performance of the primary duty of their 
common employer in respect of a safe working place they were not his 
fellow servants. Another was that if the plaintiff inspected or tried 
to pick down the coal which afterwards fell on him he could not re- 
cover. To the extent that this was proper it was embraced in the gên- 
erai charge as to the plaintift"'s knowledge or notice of the unsafe con- 
dition. Some of the requests denied did not distinguish the face of 
the coal at which the plaintiff was engaged from the roof above him. 
Tl.e distinction was important to the relative rights of the parties, and 
the court properly instructed the jury in effect that plaintiff 's case de- 
pended upon the unsafe condition of the roof. In another request the 
dangers assumed by the plaintiff were recited as including those "which 
should hâve been known to and appreciated by him in the exercise of 
ordinary care." We hâve frequently held the quoted phrase to be an 
inadmissible extension of the doctrine of assumption of risk. There 
was no error in the charge of the court. It was full and clear, and 
correctly stated the law applicable to the case. 

[6-8] On cross-examination of the plaintiff he was asked by counsel 
for défendant how long it took to sound the roof of a working place. 
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whether he ever examined it for loose coal in the absence of the boss 
•(mine foreman) and the leaders before setting up his machine, and how 
long he drove his machine before he looked around at top and walls of 
his working place. Objections to the first and second questions, as 
not proper cross-examination and immaterial or irrelevant, were sus- 
tained genérally, and the third was excluded as not proper cross- 
examination. The right of cross-examination is not limited to the pré- 
cise, narrow scope of the questions in chief, but extends to the sub- 
ject matters of the direct examination. Tested by this rule, none of 
the questions were objectionable ; but we think they were immaterial, 
and that the rulings were without préjudice. The witness had already 
testified positively that he did not examine the roof of the place where 
he worked on the occasion in question, and the essential point of his 
case was that he was not required to do so, but that the duty of inspec- 
tion and safeguarding was on his employer and he had a right to rely 
upon the performance of that duty. Moreover, the last question might 
well hâve been excluded as being framed unfairly and calculated to 
trick the witness. 

The judgment is affirmed. 



THE WRESTLER. 

THE WYOMISSING. 

(Circuit Court of Appeals, Second Circuit. March 14, 1916.) 

No. 185. 

1. Collision <©=>90 — Rules for "Nabrow Ciiannkls"' — East River. 

The East River is uot a "narrow channel," witliin article 25 of the Iii- 
land Rules (Act June 7, 1897, c. 4, § 1, ;îO Stat. 101 [Comp. St. 191.'^, § 
7899]), and the only régulation as to navigation between the Batter.v 
and Blaekwells Island is Law^s N. Y. 1882, e. 410, § 757, whlch requires ves- 
sels going up or dowai to keep as near as possible in the center of the 
channel. 

LEd. Note.— For other cases, see Collision, Cent. Dig. §§ 181-186, 19G; 
Dec. Dig. <®=590. 

For other définitions, see Words and Phrases, Second Séries, Narrow 
Channel.] 

2. Collision <S=»95(2) — Tows Meeting — Navioatino with Long Tows. 

A tug with a tow of 18 loaded canal boats extending 650 feet beyond her 
stern, passlng up East River ou a flood tide near the Brooklyn shore, held 
solely in fault for a collision between one of two tugs coming down with 
a car float nearer the shore and one of the tail-end boats of her tow, 
whlch she perniitted to swing around tovvard the meeting tugs. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. <S==95(2).] 

3. Collision <®=>95(1) — Tidewatebs — Navioatikq witii Long Tows. 

Tugs whlch have long tows in tidewaters must see to It that they 
control their tows suffleiently to prevent them from dolng harm to other 
vessels. 

[Ed. Note.— For other cases, see Colli.sion, Cent. Dig. §§ 200-202; Dec. 
Dig. <S=>95(1).] 

^z3»For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Dlgesta & Indexer 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by William H. Follette, owner of the 
canal boat Videtto, against the tug Wrestler, the River & Harbor 
Transportation Company, claimant, with the tug Wyomissing, the 
Philadelphia & Reading Railroad Company, claimant, impleaded. De- 
cree against the Wrestler, and her claimant appeals. Reversed. 

Burlingham, Montgomery & Beecher, of New York City (Charles C. 
Burlingham and Chauncey I. Clark, both of New York City, of coun- 
sel), for appellant. 

James J. Macklin, of New York City (Frank V. Barns, of New 
York City, of counsel), for appellee Follette. 

Armstrong, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellee Philadelphia & R. R. Co. 

Before COXE, W^ARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. January 18, 1913, about 5 p. m., the tug 
Wyomissing was going up the East River with a hawser tow of four 
tiers, having four loaded canal boats in each tier, and two tailing on 
behind the middle boats of the last tier. The hawsers were 150 feet 
long, the boats about 100 feet long, and the tiers were 5 or 6 feet 
apart, so that the tow extended say 650 feet from the stern of the 
tug. The tide was flood and the wind southwest. 

The East River runs from Brooklyn Bridge to Corlears Hook about 
east and west, and the flood tide sets over from the Brooklyn Bridge 
to the New York shore to a point above the Manhattan Bridge, and 
then runs along the New York shore to Corlears Hook. The effect 
of this is that there is an eddy tide from the Brooklyn Bridge for a 
considérable distance along the Brooklyn shore. The southwest wind 
blows quartering across the stream to New York. 

The tug Montauk, with a car float on her starboard side and the tug 
WVestler on the starboard side of the float, came down the East River 
and crossed from Corlears Hook to the Brooklyn side. The two tows 
were meeting starboard to starboard on the Brooklyn side of the river, 
which is there about 1,200 feet wide. As they were passing under 
the Manhattan Bridge the Wyomissing starboarded and the tail of 
her tow swung over toward the Brooklyn shore, whereupon the Mon- 
tauk went in toward Brooklyn, and afterwards the Wrestler reversed 
full speed astern, with the view of throwing the stern of the car float 
away from the tail of the Wyomissing's tow ; but the Videtto, which 
was the starboard of the two boats tailing on to the tow, came into 
collision at her starboard quarter with the starboard quarter of the 
Wrestler, sustaining considérable damage. 

The owner of the Videtto filed a libel against the Wrestler, and the 
claimant of the Wrestler brought in the Wyomissing under the fifty- 
ninth rule (29 Sup. Ct. xlvi). The answer of the claimant of the Wy- 
omissing to the pétition stated : 

"AVhile the Wyomissing and her tow were in the middle of the river, anu 
wlien shortly ahove the Brooklyn Bridge, the tugs Montauk and Wrestler, witli 
a car float between said tugs, were eoming down the East River on the 
232 P.— 29 
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Brooklyn slde. The Wrestler was on the starboard side of tlie car float. It 
was not possible for the Wyomissiiig to pass the snid oncoming tow port to 
port as the latter was too uear the Brooklyn shore, but there was abundant 
room to pass starboard to starboard, had the tugs Wrestler and Montauk 
either gone doser to the Brooklyn shore or stopped or slowed down for a few 
moments. The Wyomissing starboarded her wheel in order to give more 
room to the ssiid tugs and car float, but, being Incumbered with the tow as she 
was, slie did not qulte succeed im pulling the tail end of the tow clear of 
the Wrestler, wlth the resuit that the starboard quarter of the Vldetto struck 
the starboard quarter of the tug Wrestler, injuring the boat Vldetto." 

The District Judge found the Wrestler solely at fault, saying that 
she was coming down on the wrong side of the river, that the witnesses 
of the Wyomissing impressed him favorably, and that he was con- 
vinced their recollection of the circumstances was correct. 

[1,2] The East River is not a narrow channel within article 25 
of the Inland Rules, and the only régulation as to navigation between 
the Battery and Blackwells Island is section 757, c. 410, Laws of 
1882, of New York, which requires vessels to go up and down as near 
as possible in the center of the stream. Both thèse tows were on the 
Brooklyn side of the center of the stream, the Montauk's quite close 
in. Ail the witnesses agrée that as they were meeting they were ob- 
liged to pass starboard to starboard. They were navigating where 
they were for obvious reasons, which each perfectly understood. The 
Wyomissing wanted to avoid the set of the tide between the Brooklyn 
and Manhattan bridges over to New York, and the Montauk and her 
tow wanted to avoid the force of the flood tide in coming down the 
East River. Therefore they were each taking advantage of the eddy 
tide along the Brooklyn shore. There was no misunderstanding be- 
tween them as to the way they should pass as is proved by the fact 
that no signais were exchanged, and that no alarm was blown by ei- 
ther indicates that the emergency which arose was sudden. As the 
effect of both the wind and the tide would hâve been to swing the tail 
of the tug's tow toward New York if she was going straight up in 
the center of the river at this point, we think the admitted swing of 
her tail was caused by her own navigation. It may be that to counter- 
act the set of the tide toward New York the tug, which is a powerful 
one, first ported and then when she got into the eddy tide hard astar- 
boarded. Certainly the pilot who was in charge of her navigation ad- 
mitted that the tail of his tow did swing toward Brooklyn. He said 
it was 100 feet nearer than the tug was and he drew a diagram show- 
ing this. The pleading of the Wyomissing also admits this and the 
fact that the starboard quarter of the Videtto struck the starboard 
quarter of the Wrestler seems to us to confirm it. 

[3] Tugs which hâve long tows in tidewaters must see to it that 
they control their tows sufficiently to prevent them from doing harm 
to other vessels. We think the Wyomissing solely at fault. 

The decree is reversed. 
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THE WYOMISSING. 

(Circuit Court of Appeals, Second Circuit. Marcli 14, 1916.) 

Nos. 207, 208. 

Collision ©=371(2) — Tow and Vessels at Dock — Long Tow. 

A tug with a tow of 30 boats and a helper, the tow being 1,000 feet 
long, hcld in fault for a collision b«tween some of the boats and equip- 
ment seows of a dredge lylng at a pier at Elizabethport. Tlie dredge, 
which was at work under a government contract requlrlng it to move if 
it should obstruct! the channel so as to impede the passage of vessels, 
field not in fault because it did not move; there being an unobstructed 
channel 400 feet wide, througli whlch the tow could hâve passed safely 
if properly navigated. 

[Ed. Note. — For other cases, see Collision, Cent. Dig, | 101 ; Dec. Dig. 
®=»71(2).] 

Appeals f rom the District Court of the United States for the Eastern 
District of New York. 

Suits in admiralty for collision by Albert E. La Veck, owner of the 
barge Goldie, and John H. Flannery, owner of the barge Mary F. 
Flannery, against the tug Wyomissing, the Philadelphia & Reading 
Railroad Company, claimant, with the Morris & Cumings Dredging 
Company impleaded. Decree against the Wyomissing, and her claim- 
ant appeals. Affirmed. 

Armstrong, Brown & Purdy, of New York City (P. M. Brown, of 
New York City, of counsel), for appellant. 

Everett, Clarke & Benedict, of New York City (A. Léo Everett, of 
New York City, of counsel), for appellee Morris & Cumings Dredging 
Co. 

James J. Macklin, of New York City (Frank V. Barns, of New York 
City, of counsel), for appellees La Veck and Flannery. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. March 13, 1914, at night, the tug Wyomis- 
sing started from Port Reading with a tow of seven tiers of loaded 
boats, four in a tier, and two light boats tailing on, bound to New York. 
The length of the tow was about 1,000 feet. The helper tug Pencoyd, 
on the starboard side at the end of the tow, assisted it through the 
draw of the Baltimore & Ohio bridge across the Arthur Kill on the 
Staten Island side. The tide was flood and the night dark, but clear. 
From the bridge to a point at or near Elizabethport the tide runs com- 
paratively true, but a tow rounding the point known as Holland Hook 
or Dooley's Point on the Staten Island side on the flood tide is swung 
toward the New Jersey side. At about 9 p. m. the tow reached this 
point. The width of water is about 600 feet and of deep channel about 
400 feet. The Morris & Cumings Company's dredge No. 7 was at 
work day and night under a contract with the government deepening 
the channel. The government laid out eight cuts lengthwise of the 
stream about LOOO feet long and 50 feet wide, numbered 1 to 8, be- 

<S=3For other cases see aame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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ginning- at the Staten Island side. The dredge was in the second eut 
f rom the Staten Island shore, and had, as was required, the mud scow 
on her starboard or New Jersey side, leaving some 400 feet of unob- 
structed water between the scow and that shore. There lay at the 
Iron dock at EHzabethport, at a point 1,000 feet east of the dredge, in 
single file, beginning at the east end equipment of the Dredging Com- 
pany as- follows : Light scow C-22, light scow M-52, the tug Bis- 
marck, the tug Wister, and loaded scow 51. When the tow began to 
swing, the Pencoyd left the starboard side to go over to the port side 
and shove the tail of it away from the Iron dock, but before she could 
get in position the outside port boat of the sixth tier rubbed against 
scow 52, followed by the barge Goldie, the outside port boat of the 
seventh tier, and the barge Mary F. Flannery tailed on behind her. 

Libels were filed by the owners of thèse two barges to recover the 
damages sustained by them against the tug Wyomissing, whose claim- 
ant brought in the Dredging Company under the fifty-ninth rule. 
Judge Veeder found the Wyomissing solely at fault and we concur 
with him. 

The chief charge against the Dredging Company is that upon the 
approach of the tow the dredge did not move nearer the Staten Island 
shore. The company's contract with the government contains the fol- 
lowing clause : 

"26. obstructions — Naviffation. The contractor will be required to couduct 
the work in sueh a maimer as to obstruct navigation as little as possible, and 
at the completlon of the work shall reniove hls plant, Including rangers and 
buoys, piles, etc., placed by him under the contract, in navigable waters. In 
case the contractor's plant so obstructs the channel as to impede the passage 
of vessels, it shall promptly be so moved as to afford a practicable passage 
on the approach of any vessel." 

This clause is not to be construed as requiring the dredge to move 
for every vessel that approaches, but only that she leave enough space 
for vessels navigating properly to pass. The dredge was rightfully 
where she was at work, and her necessary equipment was lying right- 
fully at the Iron dock. The work of deepening the channel of necessi- 
ty somewhat reduced the width of the waterway. The Wyomissing 
was bound to take notice of this situation, and if her tow had been 
shorter, or if with her then tow she had employed an additional helper, 
or if the one helper had acted more promptly, we are satisfied that it 
would hâve passed safely. There is a dispute as to whether the dredge 
actually did move, about which the District Judge made no finding. 
If we assume that she did not, there was, as he foimd, unobstructed 
water enough for the tow to hâve navigated in safety, had she been 
adequately supplied and handled. 

The decree is affirmed. 
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THE WYOMISSING. 

(Circuit Court of Appeals, Second Circuit. March 14, 1916.) 

No. 209. 

Collision ©=569 — Navigating Long Tows — Dredges Obstbucting Chankel. 

Tugs navigating with long tows in the tidewaters in tlie vicinlty of New 
York, and desiring dredges engaged in government work to move them- 
selves, or helping scows to give room for safer passage, must give tiniely 
notice ; otlierwise, a dredge is justified in continuing her work. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 87-90; Dec. 
Dig. <S=369.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty for collision by James Morrow and Herman Harjes, 
owner of the barge Meta Harjes, against the tug Wyomissing, the 
Philadelphia & Reading Railroad Company, claimant, with the Morris 
& Cumings Dredging Company impleaded. Decree against the Wy- 
omissing, and her claimant appeals. Afïirmed. 

Armstrong, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellant. 

Everett, Clarke & Benedict, of New York City (A. Léo Everett, of 
New York City, of counsel), for appellee Morris & Cumings Dredg- 
ing Co. 

T. Catesby Jones, of New York City, for appellees Morrow and 
another. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. March 28, 1914, the tug Wyomissing with a 
hawser tow of twenty-five light boats in six tiers of four each and one 
tailing on behind was on her way from Port Liberty, N. Y., to Port 
Reading, N. J. The tide was ebb, and as she approached EHzabeth- 
port, in the Kills, her helper tug, the Pencoyd, went on the starboard 
side to keep the tow as it rounded the bend on the Staten Island side 
at Holland Hook or Dooley's Point from swinging against the Iron 
dock on the New Jersey shore. Dredge No. 7, belonging to the Morris 
& Cumings Dredging Company was at work at a point half a mile 
west of the bend excavating the channel under a contract with the 
government. The tow had to pass between her and the New Jersey 
shore, and in doing so pulled the Meta Harjes, port beat of the fourth 
tier, against the mud scow on the starboard side of the dredge. To 
recover for the damage so caused her owner filed this libel against the 
ttig Wyomissing, whose claimant brought in the Dredging Company 
under the fifty-ninth rule (29 Sup. Ct. xlvi). 

The pilot and several witnesses on the tug testified that he had blown 
a danger signal in approaching the dredge as notice to her to move the 
scow which was alongside. The witnesses from the dredge testify that 
no such signal was heard, and in view of the noise which the opération 
of the machinery makes this is most likely. At ail events they did 

©ŒjFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe* 
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not move the scow. The charge made against the Dredging Company 
is that the scow was not moved, and so greater water space given to 
the tow. It will not be necessary to repeat what we hâve said in the 
opinion in the La Veck Case (The Wyomissing, 232 Fed. 451, 146 C. 
G. A. 445), handed down herewith. We concur with Judge Chatfield 
in thinking that companies engaged in transporting long and unwieldy 
tows in thèse tidewaters should send a timely request to the dredge to 
move or to move her scow, if they think that the position of either 
makes careful navigation dangerous. Ail those companies know the 
situation perfectiy, and in addition they know the length and weight 
of the tows they are sending out and the number and power of the 
tugs they use. In the absence of such timely notice the dredge is jus- 
tified in continuing her work. 
The decree is affirmed. 



KEBAKT v. ARKIN. 

(Circuit Court of Appeals, Thlrd arcuit May 17, 1916.) 

No. 2095. 

1. Paktnebship <g=»318 — Mutual Bights and Liabilities — Accountino. 

In Pennsylvania partnershlp accounts must be adjusted and settled, 
and the Uabllity of one partner to another ascertalned, by an action of 
account render or by a blU In equity. 

[Ed. Note.— For other cases, see Partnershlp, Cent. Dlg. |§ 735-738; 
Dec. Dig. ®=531&] 

2. Partnkbship <S=9l05 — Mutual Eights and Liabilities — Right of Ac- 

tion. 

Where a partnershlp has been wlllfully and wrongly broken up by a 
partner, the other partner. If he has kept hls covenants, may bring an ac- 
tion at law ; the measure of damages being the value to him of the 
contlnuance of the agreement durlng Its coveiianted term. 

[Ed. Note. — For other cases, see Partnershlp, Cent. Dlg. § 168; Dec. 
Dlg. ®=>105.] 

3. CouKTs ig=3328(l) — Fœdebax Couets — Jubisdiction — Amount in Contbo- 

VBBSY. 

Where a partnershlp was Insolvent, and had only ten days to run, 
when its assets were sold on an exécution on a Judgment obtalned In a 
State court for money due one of the partners from the firm, nothlng 
more thau nominal damages could be allowed In au action by the other 
partner for wrongful termlnatlou of the contract of copartnershlp, and 
no such damages could hâve been Involved as the sum required to coafer 
jurisdiction on the fédéral court In controversies between cltlzens of 
dlfi'ereut states. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. $ 890; Dec. Dlg. 
<S=>328(1).] 

In Error to the District Court of the United States for the East- 
em District of Pennsylvania; J. Whitaker Thompson, judge. 

Action by Jacob S. Kebart against Herman M. Arkin. Judgment 
for défendant, and plaintiff brings error. Affirmed. 

John Weaver, of Philadelphia, Fa., for plaintiff in error. 
Owen J. Roberts, of Philadelphia, Pa., and Smith, Paff & Laub, of 
Easton, Pa., for défendant in error. 

^-nVnT other cases see same topic & KEY-NUMBER In aH Key-Numbered Digests & Indexas 
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Before BUFFINGTON, McPHERSON, and WOOLI^EY, Cir- 
cuit Judges. 

BUFFINGTON, Circuit Judge. In the court below, Jacob S. Ke- 
bart, a citizen of New York, brought an action at law against Herman 
M. Arkin, a citizen of Pennsylvania, to recover $10,000 damages for 
the alleged wrongful termination of a written contract of copartner- 
ship between them. On the trial it appeared the firm was insolvent, 
and that the partnership had only ten days to run, when its assets 
were sold on an exécution on a judgment obtained in the state court, 
for money due the défendant by the firm. After the plaintifï's proofs 
disclosing the above f acts were made, the court below granted a com- 
pulsory nonsuit, which it subsequently refused to take oflf, whereupon 
this writ was sued out. 

[1] In Pennsylvania, as said by the Suprême Court in McCollum 
V. Carlucci, 206 Pa. 314, 55 Atl. 980, 98 Am. St. Rep. 780: 

"Partnership accounts must be adjusted and settled and the llabillty of 
one partner to another ascertained by an action of account render or by a 
bill in equity." 

[2] Where, however, a partnership bas been willfully and wrongly 
broken up by a partner, the other partner, if he has kept bis cove- 
nants, may bring an action at law and recover damages ; the measure 
being the value to him of the continuance of the agreement during 
its covenanted term. Instances of such suits are found in the courts 
of that state. Thus in Adams v. Tutton, 39 Pa. 447, the dissolution 
was the second year of a five-year term; Reiter v. Morton, 96 Pa. 
239, had 15 years of the partnership term yet to run; and in McCol- 
lum V. Carlucci, 206 Pa. 314, 55 Atl. 980, 98 Am. St. Rep. 780, as 
appears by the paper books, the partnership, when wrongfully and in 
bad faith broken up by Carlucci, was to continue so long "as there 
is any prospect of a paying job." 

[3] Without entering into a discussion of the affairs of the part- 
nership hère involved and of the disputes between its members, we 
are clearly of opinion that the proper place for the adjustment of 
those difficulties was an accounting involving the aflfairs of the part- 
nership, and not an action at law for damages for its dissolution, and 
therefore the judgment of nonsuit must be affirmed. But, over and 
above this, we deem it proper to call attention to the fact that this is 
a case with which the fédéral courts should not be burdened. In 
view of the insolvency of the partnership, the fact that it had only 
10 days to run, and of the uncertainty of the lease of the premises 
occupied by it being extended, it is manifest that nothing but nominal 
damages could hâve been allowed, and that no such money damages 
for dissolution could possibly hâve been involved in this case as the 
sum required to confer jurisdiction on the fédéral court in contro- 
versies between citizens of différent states. 

Finding no error in the court below granting and refusing to take 
oflf the nonsuit, its judgment is affirmed. 
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AMEIÎIOAX AUTOMOTONIOER CO. et al. v. PORTER. 

PORTER V. AMERICAN AUTOMOTONEER CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. April 4, 1916.) 

Nos. 2704, 270.5. 

1. Patents ©=1,36 — Reissues — Construction of Statute — "Spécification." 

The Word "specificiition," sis used in Act July <S, 1870. c. 2;>0, § 5.'!, 1C> 
Stiit. 205 (Comp. St. 191.'?, § 9461), autliorizing a reissue for defectlve or In- 
sutllcient siK^clflcatlou Incliides In its meanlng botli tlie descriptive por- 
tion and the clalnis of the patent. 

fEd. Note.— For otlier cases, see l'atents. Cent. Dlg. §§ 198i^ ; Doc. 
Dig. <S=>ia6. 

Eor other définitions, see Words and Phrases, First and Second Séries, 
Spécification.] 

2. Patents iS=3l36— Reissues— "Inopebative" Patent. 

To authorlze a reissue under Act .Tulj' 8, 1870, § .53, on the ground that 
the original patent is "Inoperatlve," It is not necessary that the device 
as deseribed and claimed should be whoUy inoperatlve, but the patentée 
Is eiititled to a reissue if, for reasons glven in the statute, It fails to se- 
cure to hini the nionopoly of his actual invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 198^^ ; Dec. Dig. 
<©=>i;{6.] 

3. Patents <S=5l36 — Reissues — "Inadvertence." 

If a patentée, tlirough his solicitor, without Intending to do so, drafts 
or accepts daims not commensurate witli his invention, sueli act is an 
"Inadvertence" whicb entltles hini to a reissue, and wlietlier the act was 
Inadvertent or dellberate l.s a question priinarily for tlie Patent Office, 
wliose décision will not be revlewed, unless inconsistent with othcr fac-ts 
appearing in the record. 

[Kd. Note. — For other cases, see Patents, Cent. Dig. § 198% ; Dec. Dig. 
<®=3l36. 

For other définitions, see Words and Phrases, First and Second Séries, 
Inadvertence.! 

4. Patents <Sx:=>140— Reissues— "Same Invention." 

Wliat constltutes tlie "same Invention," witliin the meaning of i\ct July 
8, 1870, § 53, autlunizing reissues, is not to be determined by tlie clalnis 
of the original patent, which would in elïect uullify the statute, but from 
the description and sucli other évidence as the Connnissioner may deeui 
relevant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 205 ; Dec. Dig. 
<Si=140. 

For other définitions, see Words and Phrases, First and Second Séries, 
Same Invention.] 

5. Patents <s=3l3(> — Reissues — Validity — Iîboadening op Claims. 

Tlie statutory inoperativeness or insuffleiency of a patent, through in- 
advertence, wlilcli will authorlze a reissue, may exist eveii though the only 
correction to be made Is to broaden the clalnis by oniltting uimecessary 
limitations, and tlie particular invention flrst claimed in the reissue may 
be sulBciently disclosed in the original merely by spécification and draw- 
Ings. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 198% ; Dec. Dlg. 
<©=3l36.] 

6. Patents i@=al38(2) — Reissites— Validity— Intebvenikg Rigiits. 

The rei.ssue statute fixes no llniit of tlnie wlthin which application must 
be made, and does not specify that rights accrulng to tlie public or to in- 

(g=3For other cases see same topic & KEY-NUJIBEK la ail Key-Numbered Digesta & Indexes 
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dividuals after the first issue and before the application for reissue sliall 
affect tlie latter right, but such additional condition is based on the prin- 
ciple of estoppel. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 202; Dec. Dig. 
®=>l.'iS(2).l 

7. Patents <g=>]3S(2) — Iîeissues- Validity— Intervening Riguts. 

l'atents, applications for which were pending at the tlme of the issue 
of another patent, but which were issued later, do not of themselves con- 
stitute the intervening rights which will bar the right to a reisKue; and 
esi;ecially where they do not involve that feature to which alone the 
reissue claim in controversy pertains. 

fKd. Note.— For other cases, see Patents, Cent. Dig. § 202; Dec. Dig. 
©=i:iS(2).] 

8. Patents iS=s>148 — Reissues — ^Cokstbuction of Originai, Claims Retaineb. 

Original claims, retained Verbatim in a reissue taken for the purpose 
of getting broader claims, must be given the narrow scope attributed to 
them by the patentée and the office, as a basis for allowing the broader 
reissue claims. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 200, 221, 222; 
Dec. Dig. «=3l48.] 

». Patents <g=3328 — Validitt and Infbingembnt — Electric Motor Contbol- 
r,ER Regiilator. 

The Weyand reissue patent. No. 12744 (original No. 810,240), for an 
electric motor controller regulator, claim 29, held valid and infringed. 
and claims 25 and 30 void for lack of invention. 

Appeal and Cross-Appeal from the District Court of the United 
States for the Southern Division of the Eastern District of Michigan ; 
Arthur J. Tuttle, Judge. 

In Equity. Suit by the American Automotoneer Company 
and the Electric Service Supplies Company ajrainst Joseph Y. Porter, 
doing busniess as the Porter Manufacturing Company and the Porter 
Railway Switch Company. From the decree, both parties appeal. 
Modified and aflirmed. 

For opinion below, see 205 Fed. 105. 

C. N. Butler, of Philadeli3hia, Pa., for complainants. 
R. A. Parker, of Détroit, Mich., for défendant. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENISON, Circuit Judge. Infringement suit on patent for electric 
motor controller regulator, issued January 16, 1906, to Weyand, as 
No. 810,240, and reissued to Electric Service Supplies Company, Jan- 
uary 28, 1908, as reissue No. 12,744, upon reissue application filed 
March 18, 1907. The first nine claims of the reissue are identical with 
the nine and only claims of the original ; the remaining reissue claims 
10-32, are of seemingly broader character. Infringement is alleged of 
claims 1, 2, 11, 25, 29, and 30. The District Court held claims 1, 2, 
and 29 to be valid and infringed, and claims 11, 23, and 30 to be void, 
because broader than the art permitted. Both parties appeal. 

The invention pertained, commercially, to that form of controller 
used by the motormen of electric cars in turning the current on and 

iS^zsîFor other cases see same topic & KEY-NUMBEK In ail Key-Numbered Digests & Indexés 
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off. Ail parties acceptée! it as essential that the "on" motion sliould be 
step by step, with a distinct stop between each two steps, while the 
"off" motion should be — or at least the motorman should be left free 
to make it — a continuons sweep. The purpose of the class of devices 
to which those of both parties belong is to compel the motorman to use 
the step by step method for the "on" motion, instead of leaving this 
resuit to his voluntary and skilled manipulation. This resuit is ac- 
'complished by devices in connection with the (customarily) vertical 
controller rod and the removable operating handle which, when placed 
in position, suitably engages the rod and so makes it revolve ; and more 
'specifically by attaching, rigidly to the top of the controller box and 
surrounding the rod, a plate called a base-plate, and by attaching to the 
rod, so as to revolve with it, a similar plate called a cover-plate. Be- 
tween thèse two plates were inserted pawl and ratchet devices; the 
pawl or dog being upon the lower side of the cover-plate, and the 
ratchet teeth or stops being carried by the upper face of the base-plate. 
Ail thèse were old ; the questions involved pertain to the construction 
and arrangement of detent and stops, of handle and cover-plate, and 
of cover-plate and base-plate. 

The first question we meet is whether the reissue was invalid, be- 
cause broadened. It was applied for within 15 months from the orig- 
inal issue, and neither lâches nor abandonment can be urged against 
it from mère lapse of time. The reissue was very frankly for the sole 
,purpose of broadening the claims. No consequential error in the 
spécification was suggested, and the only "inadvertence, accident, or 
mistake" alleged was the omission to make the additional claims which 
were said to hâve been necessary to make the monopoly or pro- 
tection of the patent as broad as the invention disclosed by the spéc- 
ification and drawings. The mistake or inadvertence was that of the 
applicant, induced by a négligent or unskillful soliciter. 

The question is most squarely presented by claim 29, as f ollows : 

"In an electric controller regulator, the combinatlon with a controller of 
a base mounted theieon and provided with canis and stops, a rotatable cover 
on the base having a pawl which co-oixTates with the cams and stops to 
intermlttently arrest the cover, a jaw on the cover, an operating handle engag- 
ing the controller rod and jaw to connect sald rod and cover, and a coupling 
to secure the cover to the base without interferlng with its rotation." 

When this is compared with other claims, it is seen that its identify- 
ing thought, and so what must be deemed the invention of this claim, 
is the use of the handle to lock together and cause to turn in unison 
^ihe cover-plate and controller rod; and this, of necessity, carries the 
implication that, when the handle is not in position, the rod and cover- 
plate will be disconnected. The claims of the original patent did not 
reach and protect the invention thus described. Two or three of the 
claims included, as éléments, directly or by necessary implication, the 
handle and the controller rod and the jaws for locking the handle 
to the cover; but in such claims thèse éléments were grouped in com- 
bination with a large number of other éléments not involved in this 
thought, and it follows that thèse claims were so narrow as not to pro- 
tect broadly the idea of making the rod and cover coupling in this way. 
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[1] Défendant urges that reissue for the purpose of such expansion 
is invalid — even if there are no "intervening rights" — and presses upon 
us the Suprême Court and the Seventh Circuit décisions below cited. 
The question has not been as expressly treated in this circuit as seems 
désirable, and we proceed to its considération. If it were an original 
question, it would, as we see it, présent no difficulty. The Patent Act 
of 1836, by section 13, provided that : 

"Whenever any patent » * * shall be inoperative or Invalid by 
reason of a defective or insufficient description or spécification, or by reason 
of the patentée clalming in his spécification as his own invention more than 
lie had or shall hâve a right to clalm as new, if the error has or shall hâve 
arisen by inadvertency, accident or mistake, * * * it shall be lawful for 
the Oommissioner * * * to cause a new patent to be Issued to the said 
inventer, for the same invention * ♦ * in accordanee with the patentee's 
corrected description and spécification." Act July 4, 1836, c. 357, 5 Stat. 122. 

The act of 1870, by section 53, uses practically the same language, 
save that "spécification" is substituted for "description and spécifica- 
tion." The statutory conditions thus become (1) "inoperative or in- 
vahd ;" (2) "a. defective or insufficient spécification ;" (3) "inadvert- 
ence, accident, or mistake ;" and (4) "the same invention." 

It is vi^ell understood that at the time of the first statute "spécifica- 
tion" was an inclusive term, covering what, in later nomenclature, are 
identified as "spécification" and "claims" ; and though in 1870 the dis- 
tinct identity of claims was recognized, it is not to be supposed that 
the re-enactment of this part of the act of 1836 contemplated any dif- 
férent définition of the terms used than had been understood and ac- 
cepted with référence to the same terms in the earlier statute. Indeed, 
the last édition of Walker on Patents (4th Ed. §§ 111, 173) says that 
the claims are part of the spécification. See, also, Macomber, pages 
71 ^ and 822.^ Thus giving to the statute its necessary interprétation 
when applied to the present-day subdivision of the statutory word 
"spécification," we find it distinctly declared that a reissue may be 
granted when the patent is inoperative by reason of defective or insuffi- 
cient spécification or claims. 

[2] The statute does not say "wholly inoperative"; and although a 
patent may, in the strict sensé, be operative if it grants any monopoly 
of anything, yet if it fails to secure to the inventor the monopoly of 
his actual invention, it surely does not operate according to the intent 
of the law. Thomson v. Wooster, 114 U. S. 104, 115, 5 Sup Ct. 788, 
29 L.Ed. 105 ; Giant Co. v. Nitro Co. (C. C, Sawyer, C. J.) 19 Fed. 
509, 510. Further, we find the statute saying, "by reason of a de- 

1 "The term 'spécification' has been loosely used. In readlng the décisions 
of earlier times, one finds it embracing description, claims, and even drawings 
— ail that the patentée contrlbutes to the grant — -but most commonly to the 
description and the claims." 

2 "The terni 'spécification' is used in a twofold and confusing manner. As 
used in the statutes, it means both the descriptive portion and the claims. 
As commonly used by the Patent Office and by patent attorneys, it means the 
descriptive portion alone. The courts use the term in both ways, but the ten- 
dency in the more récent décisions is to mark the distinctioa as the Patent 
Office has done." 
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f ective or insufficient spécification or by reason of the patentée claim- 
ing as his own invention or discovery more than he had a right ta 
claim as new," and this means (interpreting "spécification" according 
to its true force) inoperative by reason of defective description or in- 
sufficient claims or invalid by reason of too broad claims. 

[3] "Inadvertence" is a word of broad meaning. The act of the 
patentée, througli his soliciter, in drafting or accepting claims not 
commensurate with the invention, may be considered a mistake of law 
or a mistake of fact. In the typical case it is rather of the latter 
character, and is made because he does not appreciate the part which 
certain éléments play in the opération and the value of the device de- 
scribed ; but whether we call it a mistake of law or fact, it cannot 
very well escape the appellation "inadvertent," ^ unless, in truth, it 
is considered and deliberate. Leggett v. Avery, 101 U. S. 256, 260, 
25 L. Ed. 865 ; Yale v. Berkshire, 135 U. S. 342, 403, 10 Sup. Ct. 
884, 34 L. Ed. 168; Grand Rapids Co. v. Baker (C. C. A. 6) 216 Fed. 
341, 351, 132 C. C. A. 485. This latter question — whether the error 
really was inadvertent or was deliberate — is primarily committed to the 
Patent Office for its décision. If the Patent Office, by gênerai rule or 
by action in a particular case, should hear conflicting évidence upon that 
question and décide it, the courts would not lightly review that décision. 
None the less does this resuit follow when the Patent Office sees fit to 
accept and act upon an ex parte affidavit. It is only when other parts 
of the record (as the former, deliberate abandonment of the broader 
claim) conclusively show that the error was not inadvertent that there 
seems to be reason for disregarding the prima facie case made out by 
the Patent Office décision. 

[4] The further and last statutory condition is that the reissue must 
be for "the same invention." It is true that, for purposes of deter- 
mining infringement, the identity of the patented invention is fix- 
ed by the claims; but to apply the same test to identity of inven- 
tion as between original and reissue loses sight of the différence be- 
tween the real invention and the originally patented invention, and un- 
less there is such a différence, there is no occasion for reissue. To 
recognize that différence and permit it to be corrected is the whole 
purpose of the reissue statute ; and so it seems quite destructive of 
the statute to assume that the identity of the actual invention is per- 
manently declared and fixed by the form which the original claims 
are inadvertently allowed to take. In the same way as with référence 
to mistake, the question of identity is submitted to the Patent Office, 
and for the same reason its conclusion is to be taken as prima facie 
right. The last sentence of section 53 even permits the Patent Office, 
in certain cases, to go entirely outside the record to détermine what the 
original invention was. It follows that only when it is clear that the 

» "If a patentée who has no correction to suggest in his spécification except 
to make liis claim broader and more coniprehensive, uses due diligence in 
returnlng to the l'atent Office, and says, 'I omitted this,' or 'niy soliciter did 
not understand that,' his application may be entertuined, and, on a proiMr 
showing correction may be made." Mr. Justice Bradley iu Miller y. Brass 
€o., 104 U. S. 350, 352, 20 L. Ed. 783. 



AMERICAN AUTOMOTONEEK CO. V. PORTER 461 

reissue is not for the same invention are the courts justified in reach- 
ing that conclusion; and we take this to be the rule of the décisions 
hereinafter cited. 

[5] We thus see that, apparently, the statutory inoperativeness, in- 
sufficiency, and inadvertance may exist, even though the only correction 
to be made is to broaden the claims by omitting unnecessary limitations, 
and that the particular invention first claimed in the reissue, may be 
sufficiently disclosed in the original merely by spécification and draw- 
ing, and without express verbal référence thereto. To the contrary 
effect, upon one or more of thèse points, défendant cites the cases in 
the margin,* and insists that they establish invalidity in a reissue made 
for the mère purpose of broadening the claims, if in a case where the 
first description contains no statement of the broader concept. Some 
of them do contain language to this seeming effect, yet we think in 
each the resuit will be found sufficiently controlled by lâches, interven- 
ing rights, rewritten and altered description or drawing or other 
clearly distinguishing fact. Further, it is, in some aspects, a question 
of fact whether the reissue is for the same invention, and thèse déci- 
sions are, in some measure, conclusions of fact applying to the instant 
case rather than of law making a rule for future cases. However ail 
this may be, if they would otherwise hâve the efïect claimed, they are 
inconsistent with Topliff v. Toplifif, 145 U. S. 156, 171, 12 Sup. Ct. 
825, 36 L. Ed. 658, where it is expressly declared that there may be 
a valid reissue for the purpose only of broadening claims, and where, 
if the original description indicated any broader view of the invention 
than the original claim declared — save by describing the actual struc- 
ture — that fact was not regarded as important enough to mention in 
the discussion. We are satisfied to hold that the necessary insuffi- 
ciency of spécification may consist only in that the claims are too 
narrow ; that the necessary inadvertence or mistake may be found 
solely in the action of the patentée or his soliciter in framing thèse 
too narrow claims ; that the original and reissue may be for the same 
invention although the original spécification does not expressly indi- 
cate that the invention was regarded more broadly than the claims de- 
clared it; that upon ail thèse questions, the décision of the Patent 
Office makes a prima f acie case ; and that only in a clear case of (actual 
or presumed) deliberate acceptance of the narrow claims or actual or 
presumed intervening rights or a clear case of departure from the 
real original invention as it may be found in the description and draw- 

i Cléments v. Odorless Co., 109 U. S. 641, 648, 3 Sup^ Ct. 525, 27 L. Ed. 1060; 
McMurray v. Mallory, 111 U. S. 97, 103, 4 Sup. Ct. 375, 28 L. Ed. 365 ; Turner 
Co. V. Dover Co., 111 U. S. 319, 326, 4 Sup. Ct. 401, 28 L. Ed. 442; Malm 
V. Harwood, 112 TJ. S. 354, 357. 360, 5 Sup. Ct. 174, 6 Sup. Ct. 451, 28 L. Ed. 
665 ; Coon v. Wilson, 113 TJ. S. 268, 277, 5 Sup. Ct. 537, 28 L. Ed. 963 ; Worden 
V. Searls, 121 U. S. 14, 24, 7 Sup. Ct. 814, 30 !.. Ed. 853 ; Parker v. Yale, 123 
V. S. 87, 97, 8 Sup. Ct. 38, 31 L. Ed. 100 ; Hoskin v. Fislier, 125 U. S. 217 223, 
S Sup. Ct. 834, 31 L. Ed. 759 ; Flower v. Détroit, 127 TJ. S. 563, 571, 8 Sup. Ct. 
1291, 32 L. Ed. 175; Electric Co. v. Boston, 1.39 TJ. S. 481, 501, 11 Sup. Ct. 
586, 35 L. Ed. 250 ; General Co. v. Richmond Co. (C. C. A. 7) 178 Fed. 84, 102 
C. O. A. 138; McDowell v. Idéal Co. (C. C. A. 7) 187 Fed. 814, 109 C. C. A. 
574 ; Peoria Co. v. Cleveland Co. (C. C. A. 6) 58 Fed. 227, 239, 7 O. C. A. 197. 
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ings will the courts say that the reissue is invalid. See cases cited in 
margin." 

If the original spécification and drawing disclose a structure with 
five éléments, and it is apparent that three of them make an operative 
combination, the other two being useful but unnecessary additions — 
though the possible use of three only is not mentioned — and if the 
claim includes ail five, and so is limited to the more complex combina- 
tion, there is in thèse facts alone no bar to a reissue securing the sim- 
pler combination of three éléments of which the patentée was in truth 
the first inventor. Upon principle, we cannot escape this conclusion, 
and we find no controlling décision to the contrary. Of course, if 
the original claims did not touch that part of the structure to which 
the reissue claim pertains, a somewhat différent question would arise. 
If the opinions cited from the Seventh Circuit (General Co. v. Rich- 
mond Co. and McDowell v. Idéal Co.) carry implications against this 
conclusion, they must be read with the décision of the same court in 
Moneyweight Co. v. Toledo Co., 187 Fed. 326, 109 C. C. A. 586, in 
which it is held that the original claims do not fix the identity of the 
actual invention. Since the claim constitutes the only statutory médi- 
um for declaring the scope of the invention, as distinguished from its 
structural embodiment, it seemingly must follow that an omission to 
specify its true breadth in the place where that is not required — the 
description — cannot be more fatal than the same omission in the claim, 
where the formulation is required, 

[6] Défendant next urges that there were "intervening rights" 
which prevented such a reissue, and relies upon Cléments v. Odorless 
Co., supra, and similar cases, as showing that the three patents issued 
between the date of original issue and the date of application for re- 
issue, sufficiently constitute or évidence those intervening rights which 
will bar a reissue. The reissue statute fixes no limit of time within 
which the application must be made, and does not specify that rights, 
accruing to the pubhc or to individuals, after the first issue and be- 
fore the application for reissue, shall afïect the latter right. Miller v. 
Brass Co., 104 U. S. at page 350, 26 L. Ed. 783 (see Walker [4th 
Ed.] § 226), which first declared this additional condition, did not 
elaborate the foundation reason for so doing, but we think it must be 
assumed that the principle of estoppel (perhaps in favor of the public 
generally) is at the bottom of the rule. By the issue of a patent, the 
inventor dedicates to the public everything which he does not claim 

6 Battin v. Tagrsert, 17 How. 74, 84, 15 L. Ed. 37 ; Seymour v. Osbome, 11 
Wall, 516, 544, 545, 20 L. Ed. 33 ; Mahn v. Harwood, 112 U. S. 354, 5 Sup. Ct. 
174, 6 Sup. Ct. 451, 28 L. Ed. 665 ; Eames v. Andrews, 122 V. S. 40, 58, 59, 7 
Sup. Ct. 1073, 30 L. Ed. 1064 ; Topllff v. Topliff. 145 U. S. 156, 165, 171, 12 Sup. 
Ct. 825, 36 L. Ed. 658 ; Houghton v. Whitin Wks. (C. C. A. 1) 153 Fed. 740, 83 
0. C. A. 84; Thompson Co. v. Black Kiver Co. (0. C. A. 2) 135 Fed. 759, 764, 
68 C. 0. A. 461 ; Showcase Co. v. Baker (C. C. A. 6) supra. 

This vlew has seemingly long been followed by the Patent Office, pursuant 
to the (uUy reasoned conclusions of its controlling tribunal, the Court of Ap- 
peals of the District, by Justice Duell, former Commissloner of Patents, 1h In 
re Briede, 27 App. D. C. 298. See, also. In re Heroult, 29 App. D. C. 42, 53 ; 
Nelson v. Felsing, 32 App. D. C. 420, 426; Otls v. Ingoldsby, 35 App. D. C. 
102, 106. 



AMERICAN AUTOMOTONEEB CO. V. PORTEE 463 

as his monopoly. Upon this dedication, the public has a right to re- 
ly, and if members of the public dévote time and money to the manu- 
facture of a device which the inventer has so dedicated, or to the de- 
vising, inventing and patenting of structures which embody such a 
feature, it may be presumed that this is done upon the faith of the 
dedication; and so the inventor may not be permitted thereafter to 
enlarge his monopoly to the préjudice of thèse new rights, — even 
though, except for them, the reissue would be permissible. The set- 
tled doctrine has corne to be that from a delay of more than two years, 
and in the absence of any sufficient contrary évidence, thèse fatal in- 
tervening rights (public or private) will be presumed; in the présence 
of less delay, they must be proved. But see White v. Dunbar, 119 U. 
S. 47, 52, 7 Sup. Ct. 72, 30 L, Ed. 303; and Milloy Co.v. Thompson 
Co. (C. C. A. 6) 148 Fed. 843, 847, 78 C. C. A. 533. 

Since a patent grants or créâtes no right to manufacture the thing 
patented, but only a right of exclusion (Swindell v. Youngstown Co., 

230 Fed. 438, C. C. A. (C. C. A. 6— Feb. 8, 1916), it would 

seem that intervening patents, not followed by manufacture, can fur- 
nish the necessary basis for this rule (in a case of less than two years' 
delay) only because of the effort and expense involved in making and 
perf ecting the inventions to which they relate ; in other words, because 
the absence of the broad claim in the earlier patent has encouraged or 
misled the later patentée to make and perfect an invention which he 
would not bave undertaken if the earlier monopoly had been wider. 

[7] In this case, each of thèse three patents was applied for before 
the issue of the Weyand original, and so, at the time of such original 
issue, was a pending application showing an invention then completed 
and reduced to practice. Such patents, which merely go to issue in 
the interval, cannot raise the estoppel upon which this doctrine must 
at last dépend — though it may be called "public policy." There is no 
évidence that the inventors under any one of them manufactured, and 
so they do not seem to hâve done anything in reliance upon the ap- 
parent dedication made in the first patent, excepting merely that they 
paid their final fées. To this action they were measurably committed 
before the original issue of the patent in suit; and we cannot think 
it, of itself, enough to bar the reissue. For this conclusion, there is 
the additional reason that the only one of the broadened claims which 
we find occasion to consider and enforce has to do with a feature of 
the device which was not used by any one of thèse three intervening 
patents. Their structures do not disclose any infringement of the re- 
issue io this respect, and so it cannot be that they évidence any "in- 
tervening right" pertinent to that claim. 

We need not détermine still another supporting reason urged by the 
plaintifïs for the same resuit, viz. that the three intervening patents 
were either issued or assigned to and are now owned by plaintifïs 
themselves, and that the gênerai public cannot claim through an inter- 
vening inventor who is himself not prejudiced. See Hartshorn v. Bar- 
rel Co., 119 U. S. 664, 674, 7 Sup. Ct. 421, 30 h. Ed. 539. 

Before coming to the questions of validity and infringement, which 
"We must décide, we note aie différences between plaintifïs' and défend- 
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ant's constructions. It does not seem necessary to describe thèse in 
détail. Plaintiffs hâve the main body of the pawl pivoted under the 
cover, swinging horizontally, engaging stops projecting horizontally 
inwardly from the cylindrical wall of the base-plate, and held normaily 
out of engagement by a spring which allows yielding in either direc- 
tion from the normal. A post rigidly attached to and depending from 
the pawl, engages a séries of cams on the upper surface of the base. 
In the "on" motion, this part contacts with the outer sides of the cams, 
and carries the pawl outwardly into engagement with its stops ; on 
the "off" motion, the post passes on the inner side of the cams, and 
the entire unitary pawl and post structure yields inwardly and is not 
stopped. Défendant carries both stops and cams in concentric rows 
on the upper surface of the base; his main pawl, pivoted between 
ears depending from the cover, swings vertically, and is held normaily 
up out of engagement with the stops by the weight of its tail, and for 
the depending cam engaging post, he substitutes a supplementary pawl, 
horizontally pivoted and depending vertically from the main pawl, and 
retreating vertically within it on the "ofif" motion. 

[8] Claim 1 of the original and reissue patents (quoted in the margin " 
is a long claim, naming a large number of éléments, and, as a matter 
of first impression, appears somewhat spécifie; at the same time, if 
the effect of the reissue were not considered, and if the claim were 
given a fairly broad range of équivalents, it would be infringed. Due 
regard for the reissue proceedings and what was accomplished there- 
by prevents allowing to this claim the liberality of construction that 
it might otherwise receive. It is, in respect of the features herein in- 
volved, the broadest of the original nine daims. The reissue was ob- 
tained on the express représentation and the sole ground that the claims 
were inadvertently too narrow, and when this first claim is compar2d 
with several of those contained in the reissue, it is too clear for doubt 
that both the patentée and the Patent Office regarded the élément 
"pawl," in the first claim, as entitled only to a narrow range of équiva- 
lents, and considered the base and its cylindrical wall as distinct and 
separate éléments. Thèse are the meaning and construction which the 
patentée deliberately selected for his first claim ; he cannot now de- 
part Iherefrom and say that some of his new claims in the reissue 
are no broader than his first claim already was; and this, we think, 
would be the necessary effect of a finding that the first claim is in- 
fringed. 

The second claim is more specifically confined to the form of pawl 
and post involved than is the first claim, and it is governed by the same 

» Claim 1 — In an electric controller regulator of the kind descrlbed, tlie 
combinatiou of a main body haviug a base li, a cylindrical part i?2, a serie.s of 
Interior ratchet teeth B* and B^, a séries of studs G and C", and a central 
aperture B"^ gala body being adapted to fit over au electric controller rod 
and to be afflxed to a controller, vvitli a revoluble cover, D, having a central 
aperture E, a jaw F, adapted to receive the shanli of a handle of an electric 
controller ; and a pawl J, pivotally attached to the inslde of said cover, sald 
pawl being adapted to be engaged by the studs G and 0', and to be deflected 
thereby into engagement with said l'atchet teeth; and means for returning 
said pawl from its deflected position to a uornial position </«, substantially as 
described and for tbe purposes specifled. 
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considérations. The decree below must be reversed as to thèse two 
claims. Claim 11 is as follows: 

"In a controUer regulator, the eombination with a séries of stops, a rotatable 
meniber havlng a pawl movable only In one plane, a séries of cams for moving 
the pawl Into engagement with the stops to effect a step by step niovement of 
sald member in one direction, and provision for perniltting unlnterruirted 
movement of the said member In the opi>osite direction." 

The court below held this claim void as anticipated by the patent 
to Asbury. We agrée that it would be void, if it was given a scope 
sufïicient to cover def endant's f orm ; but we think the claim may well 
be read so as to hâve validity over Asbury and still not be infringed. 
Its force turns on the meaning of the limitation "movable only in one 
plane." The claim, containing this limitation, was rejected on référ- 
ence to Asbury ; the applicant then pointed out that in Asbury, while 
the pawl moved only in what was practically one horizontal plane, 
yet that its carrying device was swung around the circle, and so, with 
référence to the part corresponding to the base-plate, it moved in and 
out in différent radial planes. For this reason, the limitation was said 
to distinguish. This argument did not, in truth présent any distinction 
between Weyand and Asbury. Where two parts are relatively chang- 
ing, and we speak of the plane of motion of an attachment to one 
part, it is obvions that though the plane will remain the same as to the 
attached part, it will constantly change as to the other part. In As- 
bury, the pawl motion was always in the same plane as to the pawl 
carrier, but was in successive radial planes as to the stop-carrying 
part; just so, in Weyand, the pawl motion is always in the same hori- 
zontal plane as to the pawl-carrying cover, but is in successive radial 
and chord planes as to the stop-carrying base-plate; and just so with 
défendant — the motion of his main pawl is always in the same vertical 
plane with référence to the carrier, but is in successive vertical chord 
planes as to the base-plate. The true distinction between Weyand 
and Asbury — and this distinction was imported into Weyand's claim 
by this limitation in connection with what was already in the claim — 
was that Weyand provided for his pawl a stop-engag'ing motion in one 
plane, and then a further cam-avoiding motion by the same pawl in 
the same plane continued. We hâve, then, a case where the applicant 
was entitled to hâve, over the référence, the exact claim which was 
granted, but where he secured the allowance by presenting a view of 
the meaning of his claim, which, if correct, would hâve made the al- 
lowance improvident. Should we construe the claim as the applicant 
did, or should we say that the resuit obtained by the examiner should 
be sustained because it was right although he apparently was moved 
by a wrong reason ? 

We conclude that it is unnecessary to pass upon this perhaps novel 
question, because, if the claim is valid on the suggested theory, défend- 
ant does not infringe. It is true that his main pawl moves in a verti- 
cal plane, and his supplementary pawl retreats vertically into the 
main pawl, but neither this supplementary part nor the main pawl has 
any further motion in the plane of the first motion as extended; the 
main pawl has no cam-avoiding motion whatever; and it seems inci- 
232 F.— 30 
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dental rather than characteristic that the independent motion of the 
part which corresponds to plaintiffs' post is in a vertical plane instead 
of swinging in a right-angled plane. If défendant could avoid in- 
fringement merely by changing the pivot angle of this swinging part, 
there would nôt be much left in the claim. The characteristic and 
meritorious thought formulated by this daim and upon which alone, 
if at ail, its validity must stand, has not been used by défendant. 

Claims 25 and 30 ' clearly must dépend for patentability, as com- 
pared with confessedly old combinations alone covered by ail other 
portions of the claims, wholly upon the addition to such older com- 
binations of "means for Connecting the cover directly to the base to 
prevent séparation thereof without interfering with the rotation of the 
cover." The District Court held thèse claims void because anticipated 
by Barrett. In fact, the structure of thèse claims is like Barrett in that 
it is for the same gênerai purpose and has ail the gênerai parts, with 
the base-plate attached to the top of the controller box and the cover 
rotating on the base-plate and a handle attached to the controller rod 
and actuating the cover-plate. In Barrett, however, the cover-plate 
was kept from accidentai or unintended removal from the base-plate 
by the fact that the base-plate, through the base was fast to the con- 
troller rod and the cover-plate was attached to the same rod by a set 
screw. Weyand discarded the set screw, and made an annular groove 
in the outside cylindrical wall of the base-plate and attached to the 
periphery of the cover-plate a depending clip or ear having a lug which 
traveled in the groove in the base-plate. When he wished to separate 
the parts, he unscrewed thèse ears from the cover-plate. If Barrett 
does not anticipate, it is only because his connection is less direct; 
but if we assume that there might be invention in the spécifie means 
adapted by Weyand for this engagement and which might validate 
some of the claims which refer to such spécifie means, we can see 
nothing patentable in the broad conception which he attempts to 
monopolize by claims 25 and 30. Mechanism for fastening a revolv- 
ing part to a stationary part, so that the former might revolve upon 
the latter, but could not get away, was so familiar to every mechanic 
in every art that we may take judicial notice of it as a common ex- 
pédient, upon the addition of which to an existing combination of base 
and cover-plate, invention cannot be predicated. Every wagon wheel 
and axle responds to this description, and the exhibits in the case show 
several familiar methods of getting this resuit; indeed, one of de- 
fendants' forms uses what is only a cap or retaining flange on an 
axle. 

[9] There remains for considération claim 29, quoted above. We 
think this claim valid both as against the défense of reissue and against 
the défense of noninvention. Every part to which it refers is fully 
shown in the drawing of the original and sufficiently described in the 

T Claim 25 — In a controller regulator, the combination with a base, a rotata- 
ble cover, means for compelUng Intermittent movement of the cover in one 
direction v?hlle permitting uninterrupted movement thereof in the opposite 
direction, and means for Connecting the cover directly to the base to prevent 
séparation thereof without interfering with the rotation of the cover." 
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spécification. The latter makes clear that the handle is intended to 
be removable, and although it does not in so many words say that the 
controller rod is locked to the cover-plate when the handle is in posi- 
tion and that the two are disconnected when the handle is removed, 
this resuit is inévitable from the construction shown. The original 
spécification does not affirmatively and expressly indicate that the in- 
vention included this feature, nor point out the purposes and commer- 
cial advantages of this construction ; but as it is clear that the spécifi- 
cation is not the appropriate place for declaring scope or equivalency, 
and that the patentée is entitled to ail the benefits inhérent in his pat- 
ented construction, though he did not mention them and even though 
he did not know of them, it is not apparent how his failure to describe 
thèse advantages can be any more efifective disclaimer of invention 
therein than is his failure to claim, or can bar his right, upon a reissue 
any more than upon an original, to make claim for the actual construc- 
tion shown. However, if the fact that the original claims do not re- 
fer at ail to those parts covered by the new reissue claim may tend 
to show that the latter patent is not for the same invention, that makes 
no différence hère. The original claims, as above mentioned, do — im- 
perfectly— cover this rod-cover-handle construction. 

It was not a new thing, broadly speaking, to connect a revolving 
part to a central shaf t by a bar removably locking to both so that when 
it was in position they would revolve together, and when it was re- 
moved, they would be disconnected. This construction was old in 
turret lathes — not elsewhere, so far as shown — but it had not been 
used for controller boxes or for any analogous purpose, and we can- 
not assume that it, like the new subject-matter of claims 25 and 30, 
was a common expédient. It had spécial utility for this use, because 
when the parts hâve been arranged on the gênerai plan hère foUowed, 
it is necessary that the cover-plate and controller rod should be fast 
and revolve together. If they are fastened in some semi-permanent 
way, as is done in each one of the several earlier controllers shown, 
it follows that, when the motorman takes out the handle and leaves 
the controller box, it can still be operated by any one who cornes along ; 
the cover-plate can easily be grasped by the hand and turned and the 
car set in motion; but with the construction which Weyand was the 
first to use, when the motorman removes the handle, the cover-plate 
and rod are automatically thereby disconnected, and any trespasser 
may revolve the cover-plate as much as he pleases without aiïecting 
the controller rod. While this is a simple step, we think that it in- 
volved invention — for anything shown by this record. The infringe- 
ment is obvions. 

Some complaint is made because, by the final decree, complainant 
was given only nominal damages ; but the final decree recites that 
this action was taken after "further hearing." Counsel concède that 
proofs were taken bearing thereon, and those proofs hâve not been 
brought hère. We cannot présume error. 

The decree below will be modified so as to direct injunction on claim 
29 only, so as to find that claims 1, 2 and 11 are not infringed and 
that claims 25 and 30 are invalid. The injunction must also be upon 
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condition that plaintiff, within 30 days from the mandate, or such fur- 
ther time as may be allowed by the court below, file a certified copy 
of a disclaimer as to daims 25 and 30. Herman v. Youngstown, 191 
Fed. 579, 588, 112 C. C. A. 185. The patent having- been invalid in 
the form in which suit was brought and maintained until fiinal decree, 
the plaintiff can recover no costs in the District Court (Houser v. Starr, 
203 Fed. 264, 275, 121 C. C. A. 462); in this court, since the injunc- 
tion, although continued, is so far modified, défendant will recover 
one-half his costs on his appeal. 



VENTITjATRI) GL'SHION & SPRING CO. v. D'AROT. 

(Circuit Court of Appeals, Sixth Circuit. April 4, 1916.) 

No. 2627. 

1. Patents ®=5l6S(2) — Construction — Estoppel bt Proceedings in Patent 

Office. 

An applicant, wlio acquiesces in tlie rejection of claims by the Patent 
Office on références to prior patents, and accepts narrower claims, is es- 
topped from broadening such claims beyond the natural import of their 
ternis, even though the examiner may hâve been wrong in insisting on the 
limitation. 

[Ed. Xote.— For other cases, see Patents, Cent. Dig. i 244; Dec. Dig. 
<©=168(2).] 

2. Patf;nts <©=5l70 — Construction — Combination Patent. 

Although ail of the éléments of a patented combination are not found 
In a single structure in the prior art, so as fully to anticipate, in deter- 
niining the scope of the patent and Its place in the art, as aft'ecting the 
question of infringement, prior patents, showlng separate éléments of 
the combination, may properly be considere<l. 

[Kd. Note. — For other cases, see Patents, Cent. Dig. § 245; Dec. Dig. 
<S==>170.] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan ; Clarence W. Sessions, Judge. 
On pétition for rehearing. Denied. 
For former opinion, see 229 Fed. 398, C. C. A. . 

William R. Rummler, of Chicago, 111., and Luther V. Moulton and 
Cyrus W. Rice, both of Grand Rapids, Mich., for appellant. 

Fred L. Chappell and Chappell & Earl, ail of Kalamazoo, Mich., for 
appellee. 

Before WARRINGTON. KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. The grounds urged in support of the pétition for 
rehearing, so far as it is necessary to notice them, are hereinafter men- 
tioned. 

1. Counsel say of our référence to Murray's patent of 1885, No. 
324,335, that we were mistaken in stating that Murray "employs in- 
verted conical springs with a short spring disposed within each of the 
long springs." The supposed mistake consists of an omission to call 

©=3For other cases see samo tcplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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attention to the further fact that the short springs are there stretched 
and held, as counsel say, in an "extended position so as to be of the 
same length as the other springs when the structure is completed." 
This feature of the Murray patent is of no importance in determining 
the pertinency or effect of the référence. The contention in this behalf 
concèdes, and of course must concède, that the short springs are dis- 
posed within the long springs ; but the feature of stretching the short 
springs beyond their normal length and to that of the long springs, 
where their upper ends are fastened together, was for a purpose dis- 
tinct from the object of the référence. This will be seen, as also the 
relevancy of the feature referred to in the opinion, upon reading the 
following portion of Murray's spécification : 

"Wben pressure Is brouglit to bear on such a seat (Murray 's patented de- 
vice), the small springs at flrst asslst It to depress the large springs until the 
small springs reach their normal form. Then if the pressure be sufflclent to 
continue descending, the small springs resist compression and assist the large 
ones to carry the load." 

The idea of associating long and short springs for the latter of thèse 
two declared purposes is to be read in connection with Murray's fur- 
ther idea that the long and short springs might, as pointed out in the 
opinion, be separately disposed ; and if thèse two disclosures did not 
anticipate Stotts' purpose of associating long and short springs, the 
effect of such disclosures was certainly to limit the scope of his patent, 
for Stotts declared in his spécification that one of his "main objects" 
was — 

" * * * to provide a cushion structure in which the résistance of one set 
of springs Is reinforced by a second set after the first set has ylelded to a 
certain extent, thus adapting the device to use for persons of eitlier heavy 
or llght weiglit." 

2. It is urged that the court misapprehended the "controlling fact 
that in the device shown in the patent in suit, as well as in def endant's 
device, a supporting base exists even when the short springs are re- 
moved." This contention, so far as it relates to the patent in suit, 
ignores the essential features of Stotts' supporting base. To remove 
the short springs would in effect be to contradict Stotts' plan of a sup- 
porting base, whether that plan be sought in the contents of the file 
wrapper or in the letters patent. The reasons for thèse views ?ufiî- 
ciently appear in the portions of the opinion which treat of the limita- 
tions imposed by the prior art, and also by what transpired in the Pat- 
ent Ofirce before the contested claims were allowed. We may, how- 
ever, add that the model presented by appellant to illustrate and sup- 
port the pétition for rehearing serves to confirm us in our original con- 
clusion touching the effect of omission of the short springs. This 
model omits those springs and, of course, the fastenings which were 
intended to secure the bottom convolutions of adjacent long springs 
to those of the short springs and so in vital part to form the support- 
ing base in question. It is not open to appellant to say, as its counsel 
in effect assert, that this unitary method of construction can be aban- 
doned without affecting the supporting base ; nor will it do to say, as 
■ counsel contend, that the terms used in the claims in suit were intended 
as mère "descriptive phrases." The effect of adopting counsel's theory 
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would be to disrupt the supporting base, and aiso, through violation of 
essential portions of their very terms, to broaden each of the daims 
in suit. Such a theory as this amounts to an insistence that Stotts 
could hâve secured, in addition to his claims as allowed, also another 
claim which would hâve called only for the parts embraced in the 
model before alluded to; in other words, that he could hâve secured 
a claim omitting the short springs and the fastenings between their bot- 
tom convolutions and those of the adjacent long springs (see Fig. 3 
and also explanation thereof as shown in opinion). 

[1] It must be remembered, however, that what transpired in the 
Patent Office necessarily included not only the examiner's interpréta- 
tion, but also Stotts' own understanding, of the références on which 
the examiner relied for rejecting Stotts' claims. It could make no dif- 
férence if they were both wrong in their views concerning the référenc- 
es (though it is not intended to intimate that they were) ; for Stotts* ac- 
ceptahce of the claims and subséquent acquiescence therein plainly 
operate to estop both him and the appellant from broadening the claims 
beyond the natural import of their terms. This feature of the case 
falls well within the principles of the décisions contained in the opin- 
ion respecting the effect of Stotts' course as it is disclosed by the file 
wrapper; and to those citations we may add the following décisions 
of this court: Thomas v. Rocker Spring Co., 11 Fed. 420, 430, 431, 
23 C. C. A. 211 ; Campbell Printing Press Mfg. Co. v. Duplex Print- 
ing Press Co., IQl Fed. 282, 295, 41 C. C. A. 351; American Stove 
Co. V. Cleveland Foundry Co., 158 Fed. 978, 983, 86 C. C. A. 182— 
and the rules laid down in W. W. Sly Mfg. Co. v. Russell & Co., 189 
Fed. 61, 64, 110 C. C. A. 625, although the facts there involved, unlike 
the facts hère, rendered the rules stated inapplicable to that case. 

3. It is contended that the court misapprehended the wording of the 
claims. It was not deemed necessary to set out in the opinion more 
than the first claim and also the différences of importance between 
that claim and the other claims involved ; but counsel think the différ- 
ences so pointed out are erroneous as to claims 2 and 6. We need 
not repeat what is shown in the opinion as to how the second claim 
escaped amendment. What is there said renders counsel's allusion to 
an omitted phrase unimportant. The criticism made in relation to 
the sixth claim is reducible to a différence of words employed in that 
claim and in the first claim to describe how the bottom convolutions of 
the long springs should be connected with the bottom convolutions of 
the adjacent short springs; in the sixth claim thèse convolutions are 
to be "rigidly fastened" to one another, while in the first claim they 
are to be "in contact with and secured to" one another; counsel now 
insist that there is a distinction between thèse two methods of joining 
the bottom convolutions of long and short springs, of which we shall 
hâve something to say later ; but they do not allude to what was said 
in respect of the supporting feature of the patented structure in an- 
other portion of the opinion, which is as follows : 

■'In claims 1, 9 and 10, this is called a Vire net-work base,' while in claim 
2 it is called a 'supporting-base for said springs,' and In the sixth claim 'a 
stifï supporting-base of wire net-work.' It is to be remembered that this sup- 
port, regardless of the names applied to it in the claims, consists of tiie bot- 
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tom spring-convolutlons, the lower border-frame, the traces, and thé contrlv- 
ances used to connect and hold thèse parts in place." 

When the method adopted in the opinion for describing the claims 
is read in connection with the parts hère brought into contrast, the 
différence, if there be any of importance, between the fastenings called 
for by the first and the sixth claims, so far as their supporting bases 
are concerned, might, we think, be readily discerned — especially for ail 
purposes of testing their scope and effect with respect to the prior art 
and the contents of the file wrapper. 

4. It is insisted that the court misapprehended the différence in op- 
ération between the patented device and the devices of the prior art. 
It is in substance said that the dépression of the cushion by a load "will 
cause the short springs at each side of the center of dépression to be 
tilted so that when the load reaches" the short springs "they will be 
positioned to receive the thrust more nearly in alignment with their 
axes," and that this is due to the resilience of the supporting base. 
The attention of witnesses was called both to the mounting and opéra- 
tion of the patented device, and explanations were given both directly 
and through comparison with at least one or two other devices. The 
object seems to hâve been to show advantages of a wire base over 
those of a wooden one with respect to fastening the springs securely, 
to avoid breakage and displacement of their support, and to supply 
ventilation through openings in the wire base. Naturally if the wit- 
nesses had regarded this so-called tilting quality as of any practical 
importance they would hâve been asked also to explain its advantages. 
The tilting feature, however, seems to hâve originated with counsel for 
appellant. It first appeared hère in appellant's reply brief which was 
filed prior to the hearing, and has been strenuously urged in sup- 
port of the pétition for rehearing. Counsel hâve placed their chief 
reliance, as we understand them, upon a clause of the spécification and 
the omission of the top f rame 10 (see Fig. 1 shown in opinion) of the 
short springs f rom the claims in suit. It is stated in the spécification : 

"It will be seen that the base convolutlons of the springs, the base frame ^ 
(the lower border frame), and the cross-wire 6 (the braces) together with the 
fastenings of each to the other, form a rigid base for the cushion. This base 
is, however, ail coristructed of résilient wire and is therefore capable of yield- 
ing to a certain extent." 

Although it is there said the base is composed of "résilient" wire, 
it is also said the base is "rigid." Further, in his written response 
to the letter of the patent examiner showing the références upon 
which the first rejection of claims was based, Stotts said : "A stiff base 
is important, and it is of advantage to hâve such base of open net- 
work so as to provide for more complète ventilation, as in the so-called 
ventilated cushions for which applicant's device is particularly adapt- 
ed." Granting then that the claims in suit should as counsel insist 
each be read with référence to the feature of the spécification which 
States that the base is capable of "yielding to a certain extent" (Na- 
tional Tube Co. v. Mark, 216 Fed. 507, 515-517, 133 C. C. A. 13 [C. 
C. A. 6th Cir.]), and having in mind also the omission of frame 10, 
still, we cannot think that the tilting quality now claimed is more than 
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theoretic; we certainly do not discover that any such quality was de- 
signed by Stotts, nor are we able to see that the quality is sufficient, 
to constitute any substantial operating characteristic of the patented 
device. It follows that the contention of counsel that the assumed tilt- 
ing quality is to be regarded as an élément of the combinations grouped 
in the several claims, and as distinguishing them from the prior art, 
cannot be sustained. It results, too, that the argument presented to 
show infringement of the sixth claim by reason of the "stiff support- 
ing-base" there called for must fail. Although ingeniously put, the 
logic of the argument leads to a range of équivalents that is forbidden 
by the prior art ; for in the absence of an effective tilting quality the 
theory ci a stiff-resilient base, which is in effect contended for, comes 
to be a substitution of a métal base for a wooden one. The case is 
therefore unlike that of Diamond Rubber Co. v. Consol. Tire Co., 
220 U. S. 428, 433, 31 Sup. Ct. 444, 446 (55 L. Ed. 527), cited by 
counsel. In that case the "tipping capacity" of the tire was shown by 
testimony. For example, Mr. Justice McKenna said: 

"In other words, and in the language of one of tlie expert witnesses, tlie 
tire lias the capacit.v to rlse and fall and reseat itself under latéral strain, 
that Is, to rlse sllghtl.v froni the rlni on one slde, Indeiiendently of the otUer, 
wheu sub.ie<;ted to very great strain, and Immediately reseat itself vvheu such 
strain is removed." 

True, the tipping capacity of the tire which was there proved to 
exist was not mentioned in the spécification nor made the subject of 
claim in the patent in suit; it is true, also, that the patentee's knowl- 
edge of the existence of the quality at the time he made his applica- 
tion was seriously questioned ; but thèse matters were regarded as 
falling within the well-settled principle that the patentée was neverthe- 
less entitled to the advantage of the tipping quality so established, since 
it was necessarily involved in the invention. This court bas had occa- 
sion to apply this princiule a number of times. Morgan Engineering 
Co. v. Alliance Mach. Co., 176 Fed. 100, 107, 100 C. C. A. 30, and 
citations ; Jackson Fence Co. v. Peerless Wire Fence Co. (C. C. A.) 
228 Fed. 691, 696. 

[2] 5. It is said that the court "did not treat the combination of the 
patent as a unit." The theory is that fail ing to find in the prior art 
any unitary structure precisely Hke the one in issue, the court "segre- 
gated the éléments"' of the claims in suit, found each of the éléments 
anticipated in some device of the prior art, and, contrary to the law 
declared in Bâtes v. Coe, 98 U. S. 48, 25 h. Ed. 68, concluded that '"if 
there was any invention in plaintifï's device, it was in the spécifie base 
only." In the opinion we assumed, without deciding, the patent to be 
valid, and confined the inquiry to the scope of the invention. Clearly 
this was not to assume, as counsel seem to intimate, that there was 
invention in the siipporting-base alone. However, as we interpret their 
theory, counsel do' not distinctly state their purpose in citing Bâtes v, 
Coe. That was a case for infringement of a patent ; and the défense, 
in addition to a déniai of infringement, challenged the validity of the 
patent. The particular part of the opinion there rendered, upon which 
reliance is placed, concerns the charge of invalidify of the patent, and 
so is inapplicable hère ; and, indeed, nothing is there stated that is 
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helpful to the solution of the instant case.^ We infer, however, that 
the real purpose of referring to Bâtes v. Coe was, in the first place, 
to call attention to the statement, contained in the opinion, that the 
charge of infringement cannot be escaped by "proving that a part o£ 
the entire thing is found in one prior patent, * * * and another 
part in another prior exhibit, and still another part in a third one, and 
from the three or any greater number of exhibits draw the conclusion 
that the patentée is not the original and first inventer, * * * " and, 
in the next place, to conclude from this statement that the scope of 
the claims of a patent cannot be limited by the prior art, unless ail 
the éléments of the claims are found in a single prior patent. It thus 
becomes plain that according to this theory plaintiff would be enti- 
tled to a construction of the contested claims which would forbid look- 
ing into the prior art for its efïect upon one or the other of the two 
controlling sets of éléments comprised in the claims ; that is, either 
those of the supporting-base or those of its superstructure. To illus- 
trate, as pointed out in the opinion, Stotts associated in bis supporting- 
base éléments similar in point of equivalency to éléments disclosed in 
métal bases of the prior art, with an arrangement of long and short 
spiral springs also disclosed by the prior art, without, however, pro- 
ducing a substantially new resuit. If then, according to the "unit" 
theory urged by counsel, only one of the two sets of éléments so group- 
ed in Stotts' device could be tested by the prior art (since both sets 
are not disclosed by a single prior patent), an advance in invention 
would resuit which in truth was not made. 

In our judgment, however, it cannot be doubted that the question 
of whether any advance over the prior art is made in a patented device 
may be tested by two or more prior patents, which show as hère that 
the device "is but one in a séries of improvements ail having the same 
gênerai object and purpose," Familiar illustrations of this may of 
course be found in décisions which, after reviewing patents of the 
prior art, accord to the claims in issue only a narrow construction, and 
frequently restrict them to the précise form of the device, or the full- 
est équivalent of that form, as it is described in the spécification and 
drawings. We may refer to some of the controlling décisions ; for 
example, Mr. Justice Bradlev said, in Bragg v. Fitch, 121 U. S. 478, 
483, 7 Sup. Ct. 978, 981 (30 L. Ed. 1008) : 

"It is obvions from tlie foregoing review of prior patents, that the inven- 
tion of Bristol, if his snîip-hoolv contains a patentaljle invention, is but one in 
a séries of Improvements ail having the same gênerai object and purix>se ; 
and that in construing the elainis of his patent they must be restricted to the 
précise form and arrangement of parts described In his spécification, and to 
the purjiose indicated therein." 

Again, in Deering v. Winona Harvester Works, 155 U. S, 286, 291, 
15 Sup. Ct. 118, 120 (39 L. Ed. 153), Mr. Justice Brown had occasion 
to say : 

"Devices bearing certain similarlty to this, and having In vlew the per- 
formance of a llke functlon, were not wholly unknown to the prior art. Thèse 

1 See remarks of Judge Jenklns npoii Bâtes v. C-oe in Campbell v. Bailey 
(C. C.) 45 Fed. 564, 565, and also Keene and Pharls v. New Idea Spreader Ce, 
231 Fed. 701, C. 0. A. — , decided by this court March 17, 1916. 



474 232 FEDERAL REPORTER 

devlces, though not claimed to fuUy antlcipate the Olin patent, are Important 
in thelr bearlng upon the construction of thls patent and upon the alleged in- 
fringement by the défendants." 

See Gordon v. Warder, 150 U. S. 47, 50, 14 Sup. Ct. 32, 37 L. Ed. 
992; Specialty Manuf. Co. v. Fenton Mfg. Ce, 174 U. S. 492, 497, 
19 Sup. Ct. 641, 43 L. Ed. 1058 ; Derby v. Thompson, 146 U. S. 476, 
481, 13 Sup. Ct. 181, 36 L. Ed. 1051; Hoff v. Iron Clad Mfg. Co., 
139 U. S. 326, 328 to 330, 11 Sup. Ct. 580, 35 E. Ed. 179; Computing 
Scale Co. V. Automatic Scale Co., 204 U. S. 609, 615, 27 Sup. Ct. 307, 
51 L. Ed. 645. 

Further argument is unnecessary; after careful considération, we 
are convinced that the pétition for rehearing must be denied. 



WERTHEIM V. LEFKOWITZ et al. 

SAME V. RITTER et al. 

(Circuit Court of Appeals, Second Circuit. March 14, 1916.) 

Nos. 182, 183. 

Patents <g=32S — Invention — Bag Look. 

The Wertheim reissue patent, No. 13,886 (original No. 1,074,074), for 
bag lock, held void for lacJi of invention. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suits in equity by Eudwig Wertheim against Louis J. Lefkowitz and 
Abraliam Fisher, doing business under the name of Lefkowitz & Fish- 
er, and against Louis Ritter, Jacob Ritter, and Samuel Ritter, doing 
business as Ritter Bros. Decrees for défendants, and complainant ap- 
peals. Affirmed. 

The decree of the District Court dismissed the bills of complaint 
alleging infringement of reissued letters patent No. 13,886 granted Feb- 
ruary 23, 1915, to the complainant, being a reissue of patent No. 1,- 
074,074 dated September 23, 1913. 

Isaac B. Owens and Patrick A. Bolger, both of New York City, for 
appellant. 

C. P. Goepel, of New York City, for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The claim of the reissue which is in con- 
troversy is the second. It is as follows: 

"Tîie eombination with a bag and its frames, of the loeklng devlce on the 
frïiii.> a yoke hinged to one frauie and having a beud therein whereby it may 
embrace tlie lockiug device and bend down on the side of the opposite frame 
and a knob on the slde of said opposite frame wherewlth the yoke is adapted to 
removably engage for the purpose specified." 

We are unable to discover anything approaching invention in this 
structure. The two locking knobs were concededly old. The patentée 
added the hinged yoke of the abandoned claim of the original patent, 

<g=For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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which is simply used as an additional security to the interlocking balls 
of the prior art. In other words, this patentée added another locking 
device to the device then in use. The old device did not give the nec- 
essary security and another wellknown locking device was added. 
This addition did not make a new combination. The old device and 
the new act independently of each other and produce no new resuit. 
It is like the addition of a safety chain to a front door. If the ordi- 
nary lock is picked the chain will hold, but there is no combination be- 
tween the two. 

So, too, we can take judicial notice of the fact that ordinary travel- 
ing bags and suit cases were in use, long prior to the date of the pat- 
ent in suit, provided not only with a central lock but also with side 
snaps and catches to reinforce the lock. It will hardly be contended 
that it required invention to add thèse wellknown additional securities 
to similar structures. The Greenbaum patent for a bag or pocketbook 
dated April 11, 1905, shows a combination having ail the éléments of 
the claim in suit when it is remembered that the claim is not limited 
to the précise structure shown or to the materials described in the pat- 
ent. We cannot think that after Greenbaum there was invention in 
producing the Wertheim lock. 

The decree is affirmed. 



CONSOLIDATED RUBBER TIRE CO. et al. v. DIAMOND RUBBER CO. OF 

NEW YORK. 

(Circuit Court of Appeals, Second Circuit. Mardi, 17, 1&16.) 

No. 175. 

1. Patents <g=j.'îlS>(l) — Suit fois iNrRiNOEMENT — Damages. 

Where a defenclant has deliberately and persistently Infrlnged a patent, 
even after its validity was establislied, any doubts as to tbe amount of 
damages for whieli It is llable will be resolved against it. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 578; Dec. Dig. 
(@=3319(1).] 

2. Patents <@=.319(1) — Infringement — Damages. 

In flnding an established license fee under a patent as a basls for Com- 
puting damages for infringement, the law does not re<iulre that ail li- 
cense fées should hâve been for exactly the sanie amount at ail times. 

[Ed. Note. — For other cases, see Patent.s, Cent. Dig. § 581; Dec. Dig. 
<©=>319(1).] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Action by the Consolidated Rubber Tire Company and another 
against the Diamond Rubber Company of New York. Decree for 
plaintiffs (226 Fed. 455), and défendant appeals. Affirmed. 

The decree of the District Court confirmed the report of the master flnding 
that the infringement of the Grant patent, No. 554,675, beginuing with the year 
1905 and continulng untll February 17, 1913, was "deliberate, continuous and 
wanton." The master also four.d that a minimum license fee of flve cents 
per pound for rubber tire was established by the complainant and this license 
fee was adopted by the master as a fair measure of the damages sustained by 
the complainant on aceount of the infringement. At the rate of five cents per 



^=»Por other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexas 
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riound upon 2,607,835 pounds of rubber tire used by the défendant, the amount 
due tlie complanmnt was found by the master to be $130,391.75. 

The oiaster also niade an alternative finding to the third findlng vvhlch is 
as follows: "Fourth. That the coniplalnant be entltled to recover from the 
défendant as Its damages on a; reasonable basis amountlng to flye cents a 
pound on 2,607,835 pounds of rubber tire |130,.391.75." 

Thls report was revlewed by Judge Learned Hand upon exceptions flled b.v 
the défendant and a eareful opinion considerlng ail the questions now mooted 
was renderesd wlth the resuit that he not only agreed wlth the master as to 
the amount awarded but added thereto $50,000, "to pay the costs of the litl- 
gation and give the plaintiffs smart money, in addition to the actual damages, 
as damages." He also added $26,869.89 as Interest. 226 S"ed. 455. 

On thls appeal taken by the défendant from the decree entered upon the 
master's report, to quote from defendant's brief: "The only questions In 
the case are as to wliat damages, if any, the plaintiffs are entltled to recover, 
and (If damages are to be recovered) from what date interest is to begln to 
run." 

Charles Neave, of New York City, for appellant. 
Charles W. Stapleton, of New York City (George W. Wickersham, 
of New York City, of counsel), for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). [1] Few 
patents hâve been subjected to such violent and persistent attacks as 
the Grant patent in suit. For 18 years it has been discussed by the Su- 
prême Court, Circuit Courts of Appeal and many District Courts and 
the efficacy and value of the invention hâve been, of late years at 
least, almost universally recognized. Naturally the owners of the pat- 
ent hâve been put to great expense and annoyance by this bitter and 
persistent attack upon their property. In such circumstances the courts 
should not be zealous to deprive the plaintiffs of the fruits of their 
victory. If doubts arise, they should be resolved against those who 
bave deliberately infringed the patent, even after the Suprême Court 
had told them it was valid. Without going further into the merits, it 
suffices to say that their conduct has not been such as to commend 
them to the court. A large part of the difficulty in reaching the exact 
facts has been due to the defendant's conduct. We think the finding 
of the master that there was a minimum license fee of 5 cents a pound 
established during the infringement period is amply sustained by the 
proof. It certainly cannot be argued that such a sum was exorbitant 
and it seems to us entirely reasonable. If the défendant did not like 
the price it should not hâve infringed. 

[2] The law does not require that ail of the license fées should be 
for exactly the same amount at ail times. Sulphite Co. v. De Grasse, 
193 Fed. 653, 113 C. C. A. 521; Packet Co. v. Sickles, 86 U. S. (19 
Wall.) 611, 22 L. Ed. 203. The principal questions in controversy hâve 
been so thoroughly covered by the master and the District Judge that 
we deem it unnecessary to add further to the report and the opinion. 
An established minimum license fee of 5 cents per pound has been 
proved and we see no reason why this license fee should not be re- 
garded as a reasonable royalty also. In any view a correct resuit has 
been reached. 

The decree is affirmed with costs. 
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DAVID E. KENNEDY, Inc., v. BEAVEE TILE & SPECIALTY CO. et al. 
(District Court, S. D. New York. February 7, 1916.) 

1. Patents ®=»7 — Subjectb of Patents — "Process." 

The method of maklng a floor by laying cork tiles under pressure Is 
patentable as a process. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 6; Dec. Dlg. 
<Ê=7. 

For other définitions, see Words and Phrases, First and Second Séries, 
Process.] 

2, Patents <g=21 — "Invention" — Process. 

The application of an old process to a new material may Involve "in- 
vention," but generally speaklng it does not, and especially where the 
method opérâtes in the same way and effccts the same results. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 23; Dec. Dlg. 

®=521. 

For other définitions, see Words and Phrases, First and Second Séries. 
Invention.] 

8. Patents <s=328 — Invention — Method of Latinq Coek Tiles. 

The Kennedy patent. No. 1,054,423, for a luethod of laying cork tilos lu 
fioors under pressure in ail directions, held vold for lack of invention, iit 
view of the prior practice of laying wooden blocks in practically the siinii" 
manner. 

In Equity. Suit by David E. Kennedy, Incorporated, against the 
Beaver Tile & Specialty Company and Isaac R. Russell. On final hear- 
ing. Decree for défendants. 

Thls is the usual bill in equity for infrlngement of a imtent to David E. 
Kennedy, No. 1,054,423, for a method of laying cork tiles In floors. It Is not 
necessary to go Into the détails of the patent, except to say that the meth- 
od is to lay the floors In a plurality of hoUow squares, so filllng them in 
that the cork tile shall be laid under pressure in ail directions. The corner 
tiles of the square are to be nalled dovvn at such distances apart that in fill- 
lng between them to make the outer Unes of the square, the tiles must be 
put in under pressure. Thls is done by canting up the edges and forcing them 
down. Thereafter the square is fllled up in the same way with rows of tiles, 
until the space comes down to four tiles, which must l>e laid in a kind of 
canted pyramid and ail forced down together at the same tlme, thus putting 
the blocks under pressure in ail directions. It is not necessary to consider 
the language of the claims, ail of which are In suit, nor is it necessary to 
consider the question of infrlngement, which was not seriously disputed. The 
principal défenses are four: First, that the patent does involve invention, 
but is to be found In the prior art ; second, that the claims are broader than 
the Invention itself ; third, that the invention was not originated by the paten- 
tée, but by one Brink ; and, fourth, that the patent is not for a patentable art 
or process under the statutes. 

Hillary C. Messimer, of New York City, for plaintiff. 
Stephen J. Cox, of New York City, for défendants. 

LEARNED HAND, District Judge (after stating the facts as above). 
The first question I shall take up is whether the claims of the patent 
are broader than the alleged invention, and therefore invalid. The 
objection is that the claims do not represent the real invention. The 
rcal invention is supposed to be for laying the floor in a plurality of 

€=jPor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digest» & Indexe» 
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relatively independent squares or sections. Claims 1, 2, and 3 cer- 
tainly include such élément, and claims 6 and 7, in my judgment, con- 
tain the same, although not so certainly. Claims 4 and 5 need not be 
considered under thèse circumstances. 

[1] The next objection I shall consider is that the patent is not for 
a patentable art or process, apparently upon the theory that an "art" 
must change the "substance" of the materials to something new. In 
Cochran v. Deener, 94 U. S. 780, 24 L. Ed. 139, the Suprême Court 
said that an art was an act or séries of acts performed upon a subject- 
matter which was transformed or reduced to a différent state or thing. 
The last expression of the court is Expanded Métal Co. v. Bradford, 
214 U. S. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034, in which the court 
disclaims any intention, as in Cochran v. Deener, of confining a process 
patent to a change in chemical substance. Even if an "art" requires 
that the old éléments be transformed into some new thing, a new thing 
may be created merely from mechanical readjustments or the new jux- 
taposition of parts. In this case a floor results from the laying of tiles 
under pressure, and such a floor is a différent thing from cork tiles and 
brads and underflooring. The method of creating such a floor from 
such éléments is surely a patentable process. 

The next question is of invention. Wood carpet bas been laid for 
many years, and a common mode of laying was to lay out a hollow 
square, and put in each side of the square under pressure. The tiles 
are laid with the grain alternately parallel with, and normal to, the side 
in question, and the space between the end tiles, which are firmly nailed 
down, is a little too short for the tiles to be put in them. A tile whose 
grain is normal to the side of the square is then put in buckled up. 
When this tile is forced down, the whole row from end to end is put 
under pressure. After the four sides of the square are thus made, the 
panel so made is filled in by rows of similar character ; each row being 
locked in the direction of its length by pressing down a buckled tile. 

The tile I hâve mentioned were ail split into strips and the strips 
pasted upon canvas, so that they had a relative motion upon the axis 
of the grain. Some 20 years ago it was, however, common to lay 
solid wood tiles made in varions ways. Some of thèse were just like 
the présent wood carpet tiles, but were glued firmly side by side, making 
a solid tile of necessary size. Some were made of small squares, with 
the end grain of the wood for the wearing surface, the squares held 
togetheir by molten lead. Some were solid pièces of wood. Some 
were strips glued together in sections of three feet by one. Ail thèse 
solid tiles were laid in substantially the same method as the wood 
carpet tiles ; that is to say, they were laid within hollow squares first 
made, and each row was locked by canting the last tiles and forcing 
them in, thus putting the whole row under pressure. Moreover, the 
rows were run along adjacent sides of the hollow square, so that the 
pressure was exerted in two directions. An exception to this is to be 
made in the case of those tiles made up of small squares, because thèse 
were tongued and grooved, but there is no doubt that thèse rows, also, 
were put in with pressure in one direction. They may hâve been put 
in parallel to each other. Similarly in the case of the oblong sections, 
they may hâve been staggered, as suggested, and run in parallel rows, 
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each under pressure only in one direction, but they were tilted up and 
pressed down to secure pressure. 

If a hollow square be fiUed in by locking alternated rows set normal 
to each other, in the end one will come to four tiles at one corner, 
just as indicated in the patent. This needs no invention; it is the 
necessary resuit of the process. Thèse last four tiles, if they are to 
be put in at ail, must be canted into the form of a pyramid and pressed 
down. Similarly in the case of wood carpet tiles. It is possible ei- 
ther in the case of wood carpet tiles or of solid tiles to lay the whole 
floor without locking it, leaving a buckled tile, or two canted tiles, in 
each row, and pressing them down after they are ail in place; but 
there is this difficulty in such a method — i. e., that the last two buckled 
tiles, or the last two canted tiles, to be pressed in, will already be 
under pressure normal to the pressure they are themselves to exert, 
and that this will hâve a tendency to shear their edges as they are 
pressed down. There is not the least reason to doubt, therefore, that 
when solid tiles were laid under pressure the last four blocks were 
put in as indicated in the patent. The witnesses Taylor, Boynton, and 
McBride say so, and they are each disinterested. If each row was 
locked as laid, the resuit must bave been so ; if the rows were not, 
the shearing would hâve resulted, and it would bave been very hard 
to get in the last two buckled tiles, or last four canted tiles. 

The plaintiflf says that the method is impracticable when applied to 
solid blocks. I am not disposed to diiïer with him, if he means only 
that you cannot compress wooden blocks- — of course not along the 
grain, and substantially not across the grain. No pressures are avail- 
able which would eftect that resuit, nor was that the purpose. What 
the floor layers needed was to press together the cracks between the 
tiles, if solid, and between the strips, if laid as wood carpet. Pres- 
sure was necessary for that, and the method gave it. I can see no 
reason to question that it was produced in precisely the same way 
that pressure is produced by the patent in suit. The fact that the 
patent contemplâtes compression of the cork tiles only means that the 
degree of pressure is différent from that used in wood carpets, or solid 
wooden tiles. 

[2] Therefore the sole claim to invention of the process lies in the 
application to a new material, cork, of a process formerly used upon 
a similar material, wood. The substitution of a new material in a 
mechanical combination may, of course, sometimes require invention. 
Frost v. Cohn, 119 Fed. 505, 56 C. C. A. 185; Frost v. Samstag, 180 
Fed. 739, 105 C. C. A. 37. But generally the rule is otherwise. Es- 
pecially ought this to apply to a process patent, where the same pro- 
cess is used upon another material. I do not mean to say that it may 
not require invention to see the applicability of an old process to a 
new material. It may take the highest ; but I do think that, generally 
speaking, it will not do so, especially where the method opérâtes in 
the same way and efïects the same results. In the case at bar, the re- 
sults of the process are precisely the same, whichever material you 
use, except, of course, that you finish with the same material with 
which you started. 
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In Brown v. District of Columbîa, 130 U. S. 87, 9 Sup. Ct. 437, 
32 L. Ed. 863 Cowing, the patentée, had got a patent for a method of 
making street pavements, which was to lay wooden blocks made in 
the form of :rusta of square pyramids and to fill in the square so 
left open with earth and gravel. In the prior art Chambers had a pat- 
ent for the sa: ne thing in stones, the filling to be anything insoluble in 
water; Lindsay had a patent of the same sort, the interstices to be 
fîlled with snall stones and grout; and Nicholson had a patent for 
blocks of wood spaced by pièces of wood to be fiilled with concrète. 
The Suprême Court held that, as the change between Cowing and 
Chambers or Lindsay was merely a change in material, without any 
new mode of construction or new resuit, the patent was void. Upon 
the proof of the wood fiooring art and this case I should hâve no 
hésitation in declaring the patent void, were it not for the somewhat 
surprising history of the cork floor art itself. 

[3] Cork floors were laid as early as 1896, and between 1900 and 
1910 the induiitry grew largely. Much of the laying was donc by wood 
carpet and parquetry artisans, who carried over to it the knowledge 
they had brought with them. Yet there is no évidence that in those 
years cork floor lay ers ever adopted the wood carpet method, save 
Brink, of whjm more later. Hasbrouck is himself a good example. 
He was a wo)d carpet man who began laying cork tiles in 1910. He 
cannot say how his wood carpet layers put down his tiles ; but, though 
he is defendirg this suit, he brings none of them forward to show that 
the transition between one and the other method was instinctive. On 
the other hand, the plaintiff proves with fair certainty that Hasbrouck 
was using the old method of "blocking up" until about 1914, when he 
got Wills, who had learned the hollow square method from Kennedy, 
after which Hasbrouck adopted it universally. Kennedy's own men 
were wood CErpet layers for some time after he began; but he never 
saw any one lay a cork floor, except in the old way. Yet when the 
new method \ras once adopted it immediately displaced the old "block- 
ing up" method absokitely, and was found to save a great proportion 
of the cost of laying the floors, as well as to make a tighter and better 
floor. This history of the introduction of the patented method into 
the cork indtstry is at first sight undoubtedly of force; it seems to 
présent an instance where the skilled artisan, who knew the old wood 
carpet method, when faced with the new need, continued his routine 
without maki ig the apparently obvions adaptation of the old process 
to the new mted. However, when the law takes for the standard of 
invention the imagination of the skilled artisan, I suppose that it 
does not meau an artisan working at daily wages, who has no interest 
in labor-savirg methods, but rather the contrary; what the law con- 
templâtes is tlie invention of a skilled artisan, working under the stim- 
ulus of some gain which will come to him from the exercise of his 
imagination. 

There is n(i reason to suppose that the men employed by Kennedy 
or Hasbrouck had any concern in changing the methods as they found 
them when th '.y got there. With the masters it was différent, but there 
is no proof t lat any of the masters engaged in floor laying were fa- 
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miliar with the wood carpet flooring, except Hasbrouck himself. 
Brink, it is true, did work on contract; but Brink had been laying 
cork floors for only 18 months prier to the floor of the Pennsylvania 
ticket office, and it does not appear that he ever knew the customary 
methods of laying wood floors. The industry was always in few 
hands, not more than six in ail, and those continually diminished in 
numbers as Kennedy came into more exclusive control. The amount 
of business ever donc by any one but Kennedy and the length of time 
that the others lasted does not appear. It would be gratuitous to- as- 
sume that ail of thèse competitors were for a substantial length of 
time working to secure an economy which Kennedy finally discovered. 
With Hasbrouck, and with him alone, the case is dififerent, because, 
though he had been for over 30 years in the hardwood floor business, 
he laid cork floors for 4 years without adopting the method of wood 
carpets. Still I do not think we can base invention wholly upon the 
fact that Hasbrouck failed to make this discovery independently. He 
swore that he did not know how his men laid their floors, but left it 
to them. Whether he ever exercised his faculties of invention upon 
the subject-matter is unproved, and, if he did, at niost he would only 
be one, and one case alone forms no just test for invention. 

When, on the other hand, we turn from the wood carpet method 
to the solid block method, the case is stronger against invention, for 
that went out of practice some 20 years ago, before the cork tiling came 
into any substantial use, and there is no évidence that of ail those who 
ever turned their hands to cork tiles any one except Hasbrouck ever 
had knowledge at ail of the method of laying solid block floors. In- 
deed, it does not appear that Hasbrouck himself had any such knowl- 
edge ; such a conclusion rests in inf erence alone. Hence, if we are 
to conclude that some invention was necessary to adapt the wood 
carpet method to cork floors, since it was never done before Kennedy, 
at least we bave no évidence to show that the mère change of material 
involved in using the solid block method for cork floors, was beyond 
the compétence of any mind which, knowing that method, was faced 
with the necessity of laying cork floors. 

The examiner who allowed the application had not before him the 
art as it is in this case. Even on the crude analogy of the method of 
laying matched flooring, he was for long disposed to deny the appli- 
cation ; and if that analogy caused him so much difficulty, we hâve 
no reason to suppose that he would ever hâve allowed the application, 
had he known methods of laying wood carpets or solid block floors. 
There is no presumption of validity over those prior uses which were 
not before the Patent Office. 

Although a supposed invention rests only in a change of material, 
we may well be justified in some misgiving of our right to assume 
that the change was obvions, when we find that it has not been used 
before and that it at once supplants other methods. Yet in applying 
such a test we are liable to be misled without scrutiny ; we are jus- 
tified in demanding some explanation of why so simple a substitution 
should hâve for so long escaped discovery. In a narrow industry. 
resting always in few hands and those decreasing in number, the in- 
232 F.— 31 
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ference of invention may be slight froni such success; where those 
concernée! in the art are not shown to hâve known the prior art, it is 
weaker still. Many other considérations than the absence of inven- 
tive genius may hâve delayed the discovery; many others than its 
value may promote its success. In the case at bar the cork tile in- 
dustry may hâve been in its mère expérimental stages until about the 
time when the process was applied. At least this plaintiff tried very 
hard to convince the court that ail cork floors laid in cément were 
expérimental up to within six months of the discovery of this process 
as he nowclaims it. Kennedy v. United Cork Companies, 225 Fed. 
371, 140 C. C. A. 395. We know very little about the early years of 
the industry and still less about who were concerned in it. At présent 
it appears largely in the plaintiiï's own hands, who can hardly claim 
the gift of invention because of his own early inability to lay cork 
floors by the old wood carpet or solid block methods. The case is one; 
in which I cannot believe that invention was necessary for a change 
in material. 

The last question is of Brink's prior use in the barber shop of the 
Engineers' Club in May, 1909. This rests upon Brink's own testimony, 
in a measure contradicted by Kennedy, and possibly to some extent 
corroborated by Wills, the brad boy. As to Wills, I hardly think I 
need bear much upon his testimony. At the time he was only 1 5 years 
old, and some of the time he was out of the room. He is confessedly 
doubtf ul in his memory about what he did see, and I question whether 
he would hâve understood it at the time. Turning to Brink, it is not 
necessary to hold that he did not cant up some of the tiles, or that he 
did not lay out the dark border first, within which he put the central 
panel. By his own account, his purpose is now somewhat uncertain. 
Part of his testimony reads as though he practiced the process only 
by the accident of having tiles which ran a little larger than he sup- 
posed; part reads as though he were consciously putting in the tiles 
under pressure. The resuit must be a little doubtf ul; I think that 
he probably intended to get his tiles set under some pressure, but that 
he did not deliberately make his square scant for that end. He says 
that he got the whole of the central panel, at which he was at work 
when Kennedy interrupted him, under pressure in both directions. 
This is hardly possible, because now it is under pressure only in one 
direction, showing openings in the other. It is very diffîcult to see how 
he could hâve practiced the hollow square method in the central panel 
and failed to get either no cracks or cracks in both directions. 

Moreover, I think it strange that he should not hâve put in practice 
his discovery in the numerous jobs which he did on his own account 
during the following year. His own explanation is that Kennedy had 
told him not to put in the tiles tOo tightly; but he does not prétend 
that Kennedy complained of the method in any other respect. Indeed, 
he went on and finished the job just as he began, except for easing 
up the pressure as Kennedy had wished. Why should he hâve lost 
the advantages of his discOvery Upon his subséquent jobs that year? 
There was no trouble in getting just as much or as little pressure as 
one wished by the method ; it would save a good deal of time and give 
one straighter Unes, just the same, whatever the pressure. Why not 
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éxplaîn to Kennedy the advantages, and show him how ît was possible 
to get any required pressure? Even assuming Kennedy told him what 
Kennedy dénies he said, I cannot quite accept the explanation, if he 
had fully comprehended the invention. If the case turned alone upon 
the proof of ihis prior use, I should net think that it was made eut 
with sufficient clearness to be a défense. 
The bill is dismissed, with costs, for lack of invention. 



In re FOOK WOH & CO. et at 
(District Court, N. D. CaUforala, First Division. October «, 1915.) 

No. 9490. 

Bankkuptcy ®=48, 49 — Adjudication — Objections. 

Where the manager, who was one of the members, of a flrm, flled a 
pétition seeklng the adjudication of the flrm and hlmself as bankrupts, 
others named as members of the flrm, who denled thelr membershlp, can- 
not complaln of tbe adjudication, and motions by one for dlsmlssal and 
by another for a jury trial on the Issue of membershlp were properly 
denled. 

[Ed. Note, — For other cases, see Bankruptcy, Cent. Dlg. { 47; Dea 
Dlg. ®=»48, 49.] 

In Bankruptcy. In the matter of the bankruptcy of Fook Woh & 
Co., a partnership, and Jair Foo. Lew Yee Hoy moved for a jury trial 
on the issue as to whether he was a member of the firm, and the 
"Nanking" Fook Woh Company prayed a dismissal as to it. Motions 
to hâve the issue tried by a jury, and for a dismissal, denied. 

Frederick E. Whitney, of Oakland, Cal., for petitioner. 
C. A. S. Frost, of San Francisco, Cal., for respondent. 

DOOLING District Judge. Jair Foo, as manager, and as one of the 
partners, of Fook Woh & Co., a partnership, fiïed a voluntary péti- 
tion, asking that such partnership, and he himself, as an individual, be 
adjudged bankrupts. The pétition avers that the partnership consists 
of 14 individuals, whose names are set forth therein, and "Nanking" 
Fook Woh Company, a corporation. 

Lew Yee Hoy, one of the individuals named as a partner, bas filed an 
answer, in which, while not denying any of the btlièr facts alleged in 
the pétition, he dénies simply that he is a partner. Upon this issue 
he bas asked for a jury trial. 

"Nanking" l'ook Woh Company, the corporation, bas also filed an 
answer, which dénies no allégation of the pétition, other than the one 
which avers that such corporation is a member of the partnership. Up- 
on this answer it asks that the pétition be dismissed as to it. 

Neither answer dénies the existence of the firm of Fook Woh & Co. 
nor its insolvency. No adjudication is asked of any of the individual 
members of the firm, except the petitioner, Jair Foo ; the prayer being 
only that he himself, and the firm, be adjudged bankrupts. Whether 
an adjudication of a partnership may be had without also adjudging 
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the indïviduals bankrupt is a question upon which the courts are some- 
what divided. But as no adjudication of the individuals is asked in 
this pétition, this question need not now be decided. Nor is it necessary 
at this time to détermine whether Lew Yee Hoy or "Nanking" Fook 
Woh Company are members of the partner ship, and it may ne ver be 
necessary to do so. 

The motion to hâve the issue as to Lev^r Yee Hoy tried by a jury is 
denied. The motion to dismiss as to "Nanking" Fook Woh Company 
will also be denied, with leave to renew the same in the event that any 
reUef is sought against it. Both having denied membership in the firm, 
they cannot be aggrieved by an adjudication that the firm is insolvent. 
The cause will proceed regularly to, adjudication of the firm, when 
proof of service upon ail the alleged members shall hâve been made. 



In re ISERT. 
(District Court, N. D. Callfornla, First Division. October 13, 1915.) 

No. 9344. 
Bankeuptcy ©=228 — Ordebs of Référée. — Pétition to Review — Time foe 

FiLING. 

Where a rule of the District Court provided tliat a pétition for review 
by the judge of an order by the référée as provided in General Order No. 
27 of the General Orders in Banliruptcy (89 Fed. xi, 32 C. 0. A. xxvii) 
must be flled with the référée wlthin 10 days from the date of notice, 
unless for good cause shown such time be extended, a pétition for review, 
not illed wlthin 10 days, must be dismissed, where the time of flling was 
not extended. 

[Ed. Note. — For other cases, see Bankrupt cy, Cent Dig. § 659; Dec. 
Dig. <g=>228.] 

In Bankruptcy. In the matter of the bankruptcy of Julius E. Isert. 
Pétition by Minnie E. Isert for review of an order of the référée di- 
recting the selling of certain barley as the property of the bankrupt's 
estate. Pétition dismissed. 

A. H. Carpenter, of Stockton, Cal., for bankrupt. 
L. J. Smallpage, of Stockton, Cal., for trustée. 

DOOLING, District Judge. Pétition for review of an order of the 
référée directing the sale of certain barley as the property of bank- 
rupt's estate. The order of sale was made on August 24, 1915, and on 
August 25, 1915, notice of the décision of the référée in making such 
order, together with a copy of the order, was served upon the attorney 
for Minnie E. Isert who now seeks to hâve the order reviewed. The 
pétition for review was not filed until September 7, 1915. Rule 10 of 
this court provides : ■ 

"A pétition for a review by the judge of an order made by the référée as 
provided in General order No. 27 of the General Orders in Banl^ruptcy [89 
Fed. xi, 32 C. C. A. xxvii] must be filed with the référée wlthin ten days from 
the date of notice of such order, unless for good cause shown, such time is 
extended." 

®=3For ollier cases see same topic & KEY-NDMBER in ail Key-Numbered Digests & Indexes 
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The pétition for review was net filed within 10 days as required by 
this rule, and the time for such filing was not extended. The pétition 
for review must therefore be dismissed, and it is se ordered. 



KING TONOrAH MINING CO. v. LYNCH et al. 

(District Court, D. Nevada. March 21, 1916.) 

No. A-10. 

1. Corporations <S=3fi36 — Foreion CoRroKATio?JS — Power .to Exclude. 

The Législature of a state has a right to exclude forelgn corporations, 
provided the corporation Is so organlzed that It has no authority to do 
anythlng but a purely Intrastate business. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2505-2509, 
2571 ; Dec. Dig. ®=>636.] 

2. Corporations <©=>651 — Foreign Corporations — Power to Regulate. 

A state Législature may prescrlbe the conditions on which a corporation 
may reninln in and do business within the state, and for a violation of 
such conditions the privilège of doing business in the state may be revok- 
ed ; but the corporation cannot, as punishment, be deprlved of or com- 
pelled to walve a right guaranteed by the fédéral Constitution. 

[Ed. Note. — For other cases, see Corporations, Cent. IMg. §§ 2574, 2575 ; 
Dec. Dig. <g=»651.] 

3. Corporations <S=>668(15) — Evidence <S=»<55 — Foreign Corporations — 

Service of Process — Consent of Corporation. 

A eonstructive agreement by a corporation doing business in a state to 
submit to a vold or illégal statute prescriblng a mode of serving process, 
which dénies due process of law, cannot be founded on anythlng less 
than actual Knowledge of the statute, as the presumption that every man 
knows the law does not hold him to a knowledge of statutes which for any 
reason are Illégal or vold. 

\Eâ. Note. — For other cases, see Corporations, Cent. Dig. § 2626; Dec, 
Dig. <S=668(15) ; Evidence, Cent. Dig. § 85 ; Dec. Dig. ®=a65.] 

4. Constitutional Law ®=309(2) — Due Process of Law— Statutoby Provi- 

sions. 

A n)ethod of service of process, though prescrlbed by state statute, is not 
sufflcient, if it does not amount to due process of law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 929, 
930; Dec. Dig. <g=309(2).] 

5. Constitutional Law <&=3251 — Due Process of Law — Statutory Provi- 

sions. 

A state may not, by prescriblng what shall constitute due process of 
law, subtract anythlng from the right recognized and established as due 
process in the fédéral Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 726, 
727, 732 ; Dec. Dig. <S=>251.] 

6. Corporations igï=>675 — Fokeign Corporation — Constructive Service — 

Judgment. 

Whcre, In an action agalnst a nonresident forelgn corporation, a wrlt 
of attachment was Issued and levied when the action was commenced, the 
property so seijuestered linilted the extent to which a judgment ob- 
talned by constructive service could be enforced. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2653 ; Dec. 
Dig. <S=>675.] 



<g:=5For othei cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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T. Corporations <S=»870(4)— Foreign Oobporations^ — Co^striictive Service 
— Attachment. 

Where the property attached in an action against a nonresident for- 
elgii corporation was a patented mlnlng claim, which was not being 
vvorked and had not been worked or occupied for years, and on ^Ylùcll 
annual labor was neither performed nor required, and the only visible évi- 
dence of the seizure was notice to that efïect posted on the claim, such 
selzure dld not obvlate the necessity of notice to the owner, and a valid 
judginent, which might be enforced against the minlng claims, could not be 
obtained unless the company was served as prescrlbed by law and the 
service must hâve amounted to due process. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2631, 2632; 
Dec. Dig. ®=>670(4).] 

8. JuDGMENT <g=>17(l) — Process — ^Necessity of PBBso^^AL Service. 

As a gênerai rule a valid judgment In personam cannot be rendered 
against a défendant, except after his voluntary appearance or the Personal 
service of process wlthln the territorial jurlsdictlon of the court. 

[Ed. Note. — For other cases, see Judginent, Cent. Dig. § 25 ; Dec. Dig. 
®=1T(1).] 

9. Process <®=5S5 — Constructive Service— Validity of Service. 

While a state has no power over a nonresident and absent owner, it has 
complète jnrisdictlon over his property withln its borders, subject to the 
constitutionàl restriction that property cannot l>e taken from its owner 
except after due process of ■ law, and hence may provide for constructive 
service by means of which judgment may be obtained and satisfled out of 
the property in, the state belonglug to an absent défendant. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 99 ; Dec. Dig. 

10. CoNSTiTUTioNAD Law <g=309(3) — DuE Process^Service of I'rocess— Fok- 
EiGN Corporations. 

Rev, Laws Nev. § 5024, req^uires foreign corporations owning property 
or dolng business lu the state to appoint and keep in the state an agent 
upon whom process may be served. Section 5025 provides that if any such 
Company shall fail to appoint such agent, on the production of a certlfi- 
eate of the secretary 'of state showing the fact, which certlflcate shall 
be conclusive évidence of the fact, it shall be lawful to serve such corn-, 
pauy wlth any légal process by delivering a copy to the secretary of state, 
or, in his absence, to a deputy secretary of state. Held, that service 
tliero,-uiider on the secretary of state dld not amount to due process of 
law, where neither plalntiff nor the secretary of state made any effort 
or atrenipt to notlfy the company, and it aequlred no knowledge of the 
suit prior to judgment, or witliin the six months thereafter, within which 
it might bave answered to the fflerits, though plaintiff knew the défend- 
ant was a Utali corporation, had broyght a prior atrtion against it, and 
two days before instltutlng the action m question made an affidavit In 
which he swore that he was familiar with its business and aft'airs. 

[Ed. Note. — For other cases, see Constitutional Law, Ce»t. Dig. §§ 929, 
■ 930 ; Dec. Dig. <S=j309(3).] 

11. Constitutional Law i©=>251 — "Due Process of Law"— IOlements. 

The funda mental requisites of "due process of law" are notice and an 
opportunity to be heard. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 726, 
727, 732 ; Dec. Dig. <©=>251. 

For otlier définitions, see Words and Phrases, First and Second Séries, 
Due Process of Law.] 

(S=3For other cases see aame topic & KEY-NUMBER in ail Key-Nurabered Digests & Indexe» 



KING TONOPAH MINING CO. V. LYNCH 487 

12. COBPOBATIONS I®=>507(1) — FOBEIGN CORPORATIONS SERVICE OF PrOCESS — 

Due Pbocess of Law. 

The inethod of service of process on corporations, prescribed by statnte, 
must be one that with reasonable certainty will resuit in actual notice to 
the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1971, 1972, 
1974, 1976-1978, 199.3 ; Dec. Dig. <S=5507(1).] 

13. Pkocess <s=380 — Service on Agent of Défendant. 

Service of process on an agent otherwise compétent, whose relations 
to plaintiff or to the claim are such as to make It to his Interest to sup^ 
press the fact of service, is insuffieient. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 92; Dec. Dig. 

<©=380.] 

In Equity. Suit by the King Tonopah Mining Company against T. 
J. Lynch and others for relief against a default judgment, under which 
property was sold at sheriff's sale. Case reopened. 

Sweeney & Morehouse, of Reno, Nev., for plaintifï. 
H. R. Cooke, of Tonopah, Nev., for défendants. 

FARRINGTON, District Judge. May 8, 1912, in the district court 
for Nye county, T. J. Lynch commenced an action against the King 
Tonopah Mining Company, a Utah corporation, to recover the sum 
of $7,521.22, with interest at the rate of 7 per cent, per annum from 
May 1, 1907, alleged to be due on a stated account. The summons was 
issued by H. R. Cooke, attorney for Lynch, and served by the sheriflf 
of Ormsby county. The return of the ofïicer, in so far as it is mate- 
rial, is as follows: 

"Ed. Regan, sheriff of Ormsby coxinty, boing flrst duly sworn, says: On May 
9, 1912, alliant received the heremito annexed summons, and on the llth day 
of May, 1912, affiaiit lustructed the secretary of state to make search of his 
records and to officially certlfy whether or not the King Tonopah Mining 
Company * * * had filed or caused to be flled in the office of the secre- 
tary of state of Nevada a désignation of agent upon whoni process against 
sald Company might be served ; that sald secretary of state, after making 
such search, was unable to flnd such désignation, and thereupon officially cer- 
tifled that said corporation had no proce.ss agent designated for the state of 
Nevada; * * * that thereui)on affiant personally delivered to the secretary 
of state of Nevada a f uU, true, and correct copy of the annexed summons, and 
that a certifled copy of the complaint in sald action was attached to sald copy 
of summons and served at the same tlme and place." 

The certificate referred to did not show that the mining company 
had f ailed to appoint an agent ; it nierely declared : 

"There is no record in this office of the King Tonopah Mining Company ever 
havlng filed copy of their articles of incorporation in this office, elther as a 
domestlc or forelgn corporation, and that they hâve not flled list of officers or 
the appolntment of a résident agent upon whom process can be served." 

George W. Cowing, deputy secretary of state, testified that he mere- 
ly received the papers and filed them, without giving notice to any 
one. The service was made in pursuance of sections 5024 and 5025 of 
the Revised Laws of Nevada, which are as follows: 

"5024. Every Incorporated company or association created and existing un- 
der the laws of any other state, or territory, or forelgn government, or the 

®=3For other cases see same topie & KEY-NtJMBER in ail Key-Numbered Digests & Indexes 
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governnient of the United States, ouminff property or dolng 'business in this 
litatt;, shall appoint and keep in this state an agent, upon whoni ail légal 
process may be served forsueh corporation or association. Sueli corporation 
shall flle a certlfieate properly anthentlcated by the proper offlcers of sucli 
Company, with the seeretary of state, speclfying tlie full name and résidence 
of such agent, whicli certifleate shall be renewed by such company as often as 
a change may be made in such apiioiiitment, or vacaney shall oceur lu such 
agency. 

.. ''5025. If any such cômpany shall fall to appoint such agent, or fail to fllo 
such certifleate for flfteen days after a vacaney occurs in such agency, on the 
jiroductlbn of a certlfieate of the seeretary of state showing either faet, 
whieh certifleate shall be çonelusive évidence of the faet so certifled to and 
be niade a part of the return of service, it shall be lawful to serve such com- 
pany with any and ail légal process, hy delivering a, copy to the seeretary 
of state, or, in his absence, to any duly appointed and acting deputy seeretary 
of state, and such service shall be valld to ail intents and purposes: Provided, 
that in ail cases of such service the défendant shall hâve forty days (exclusive 
of the day of service) within whieh to answer or plead. This section shall be 
eonstrued as giving an additional mode and manner of serving process aud as 
not affectlug the validlty of any other valld service." 

It appears from the complaint and oral testimony that the King 
Tonopah Mining Company since 1907 had been doing no business in 
the state of Nevada, except such as was involved in owning, either 
equitably or legally, in Tonopah mining district, five patented mining 
claims, and in paying the taxes thereon, and that at the time of the 
service it had no managing or business agent, cashier, seeretary, agent, 
or officers in the state, except the seeretary of state and his deputy, 
whose agency and authority, if any they had, was derived solely from 
the statute. Default of the company was entered in the state court, 
foUowed by a judgment in favor of plaintiff. 

The five mining claims mentioned above had been attached on May 
9, 1912. No question is raised as to the technical regularity of the 
attachment, or of the subséquent sherifï's sale on July 22, 1912. Six 
months later the sheriff executed a deed for ail the claims to H. R. 
Cooke, C. H. Mcintosh, and the Tonopah Banking Corporation. The 
testimony shows, and I so find, that the King Tonopah Mining Com- 
pany had no knowledge of the action, or of the subséquent sale, until 
after January 30, 1913. 

May 7, 1913, the King Tonopah Mining Company filed with the 
seeretary of state of Nevada a certified copy of its articles of incorpo- 
ration, and a certiiicate in which it namecl its officers, and designated 
an agent upon whom service of process could be had in Nevada. On 
the same day the présent action was commenced in this court. It does 
not appear that the company had prior to 1913 filed any papers in the 
office of the seeretary of state. It was organized November 20, 1902, 
and acquired the property sold under the above-mentioned exécution, 
in December, 1911, by deed from the O'Meara-Lynch Company, also 
a Utah corporation. 

Some time prior to May, 1912, an action was brought on the same 
cause by T. J. Lynch against the King Tonopah Mining Company and 
the O'Meara-Lynch Company. That action, having been removed 
from the district court of Nye county to this court, was dismissed 
May 6, 1912. Two days later the action was recommenced in the dis- 
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trict court of Nye county ; the King Tonopah Mining Company being 
the only défendant. This was ail donc with no publicity other than 
that contained in the court records and in the oiifice of the secretary of 
State. By reason of this complainant allèges that it was lulled into 
repose, and deceived and niisled ; that it never kiiew of said suit until 
after the time to move to set aside the default judgment and sale had 
expired. The prayer of the complaint is that it be adjudged that the 
district court of Nye county had no jurisdiction over the King Tonopah 
Mining Company in the case filed against it May 8, 1912; that no 
légal service of summons was ever had; that said company be ad- 
judged to be the owner and entitled to the possession of said mining 
claims, and that said défendants be enjoined from asserting any title 
thereto. 

The King Tonopah Mining Company contends that it had a good 
défense on the merits to the action brought in the state court ; that the 
service of summons and complaint was insufficient, and consequently 
it has been deprived of its property without due process of law. Lynch 
insists that the service was valid, and that the King Tonopah Mining 
Company, by entering into the state of Nevada, doing business, and ac- 
quiring property therein, accepted the statutory conditions in regard 
to service of process, and is now estopped from questioning the valid- 
ity of the statute or the sufficiency of the service. The position is 
thus stated in défendants' brief : 

"Even though state statute relative to conditions imposed upon foreign cor- 
porations were uncoustitutional, yet it was il matter that could be waived by 
tlie corporation, and the corporation did waive it wlien it entered the state, 
and would thereafter be estopped from questioning the con.stitutionality of 
the statute." 

At the outset it is proper to say that I am not called upon to déter- 
mine whether the service of process in the présent case would hâve 
been sufficient if the secretary of state had notified the King Tonopah 
Mining Company, or if in any other manner the company had acquired 
knowledge of the action, either prior to judgment or thereafter witliin 
the six months allowed to answer to the merits, as provided in section 
5084 of the Revised Laws of Nevada. The company had no knowledge 
or notice of the action prior to the time when ail relief in the original 
case by motion, new trial, or other proceeding was barred. 

It will also be noted that a delivery of a copy of légal process to the 
secretary of state is the extent of the statutory requirement fpr valid 
service of a foreign corporation, when made on that officiai. Notice of 
such service by the secretary of state to the foreign corporation is nei- 
ther required nor prohibited. 

[1,2] The right of the Législature to exclude a foreign corporation 
cannot be questioned, provided the corporation is. so organized that it 
has no authority to do anything but a purely intrastate business. The 
Législature may also prescribe the conditions on which a corporation 
may remain in and do business within the state, and for a violation of 
such conditions the privilège of doing business, in the state may be re- 
voked. Clearly, however, the corporation cànnot, as punishment, be 
deprived of, or compelled to waive, a right. guaranteed by; the fédéral 
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Constitution. To hold otherwise is to hold that the Constitution of the 
United States may be nullified or abridged by state action. 

This principle is illustrated in those cases where it bas been held that 
contemptuous conduct or disobedience on the part of a défendant can- 
not be punished by striking bis answer from the files. If punished, it 
must be in some other mode than by taking away his constitutional 
right to be heard before being deprived of his property. Hovey v. 
Elliott, 167 U. S. 409, 17 Sup. Ct. 841, 42 L. Ed. 215 ; Poley v. Foley, 
120 Cal. 33, 52 Pac. 122, 65 Am. St. Rep. 147 ; Harlev v. Montana, 
etc, Co., 27 Mont. 388, 71 Pac. 407; Summerville v. Kelliher, 144 Cal. 
155, 77 Pac. 889, 891. In the last case a California, statute authorizing 
the court to strike the answer of a party for refusai to attend when re- 
quired, and give his déposition, was pronounced unconstitutional. 

The power of the state to revoke the license of a foreign insurance 
company, whiçh had violated a statute prohibiting removal of causes 
to a fédéral court, was upheld in Doyle v. Continental Insurance Co., 
94 U. S. 535, 24 L. Ed. 148; and also in Security Mutual Life Insur- 
ance Co. V. Prewitt, 202 U. S. 246, 26 Sup. Ct. 619, 50 L. Ed. 1013, 
6 Ann. Cas. 317. But thèse décisions rest, not on any alleged illegality 
of the attempt to remove, but on the authority of the state to regu- 
late its purely domestic affairs without direct interférence from the 
gênerai government. Hence the state had power to recall the license, 
even though its motives for so doing were unlawful. Recently, how- 
ever, the Suprême Court bas held that, where a foreign corporation 
is doing both Interstate and intrastate business, a state may not re- 
voke a license to do intrastate business, because the corporation re- 
moves, or attempts to remove, a case from. the state to the fédéral 
courts. Harrison v. St. Louis & S. F. R. Co., 232 U. S. 318, 34 Sup. 
Ct. 333, 58 L. Ed. 621, L. R. A. 1915F, 1187. 

State statutes which forbid exercise of the right of removal by a 
foreign corporation, or which, as a condition précèdent to transacting 
business in the state, require such a corporation to agrée in advance 
that it will not remove any case to the fédéral court, are répugnant 
to the Constitution of the United States, and void, and the agreement 
made in conf ormity to such a statute is contrary to public policy ; it 
dérives no support from the statute, and is void also. Southern Pa- 
cific Co. V. Denton, 146 U. S. 202, 207, 13 Sup. Ct. 44, 36 L. Ed. 942; 
Home Ins. Co. v. Morse, 20 Wall. 445, 22 L. Ed. 365 ; Herndon v. 
Chicago, etc., R. Co., 218 U. S. 135, 30 Sup. Ct. 633, 54 L. Ed. 970. 
In the Morse Case, supra, a New York insurance company had been 
sued in the state court of Wisconsin; the court, believing that such 
a statute and agreement against removal of causes justified the dis- 
missal of the company's pétition to remove, proceeded to trial, and 
rendered a judgment for plaintifï. The judgment was affirmed by the 
Suprême Court of Wisconsin. It was held that by doing business in 
the state the company had accepted the statute and waived its right of 
removal ; but on writ of error the Suprême Court of the United States 
pronounced ail proceedings had in the state courts subséquent to péti- 
tion for removal illégal, reversed the judgment, and ordered that the 
prayer of the pétition be granted. The right to exclude the corpora- 
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tion was recognized, but no right to prevent the removal of a cause 
was conceded. 

In that case Wisconsin said to the Home Insurance Company : Give 
up ail right of removal, or you cannot do business within this state. 
In the présent case the state of Nevada said to the King Tonopah Min- 
ing Company : Appoint a state agent, or submit to service of process 
on the secretary of state, with no duty on his part to give you notice 
when action is brought against you in our courts. The alternative in 
the first case may be legally enforced, because the state may exclude 
a f oreign corporation, with or without reason ; but in the second case 
the alternative niust be enforced, if at ail, in the face of the constitu- 
tional provision prohibiting the state from depriving any person of 
property without due process of law. 

It is true, there are constitutional rights which may be waived ; 
that is, one may voluntarily refrain from claiming or exercising them. 
But it does not f oUow from this that a state may by statute exact from 
a corporation a valid, express agreement to abandon any such right. 
Nor does the circumstance that such a' corporation acquires or holds 
property in the state, or does business therein at a time when the 
statutes of the state prohibit the exercise of a constitutional right, war- 
rant the presumption that the corpora;tion has agreed to waive that 
right. Pope Mfg. Co. v. Gormully, 144 U. S. 224, 234, 12 Sup. Ct. 
632, 36 L. Ed. 414; Blake v. McClung, 172 U. S. 239, 255, 19 Sup. 
Ct. 165, 43 L. Ed. 432. In Insurance Co. v. Morse, 20 Wall. 445, 451, 
22 L. Ed. 365, Justice Hunt says : 

"Every citizen Is entitled to resort to ail the courts of the country, and to 
invoke the protection which ail the laws or ail those courts may afford hlm. 
A man may not barter away his llfe or his freedom, or his substantial rights. 
In a crimlnal case, he cannot, as was held in Canceml's Case [18 N. Y. 128], be 
tried in any other mauner than by a jury of 12 men, although he consent in 
open court to be tried by a jury of 11 men. In a civil case he may submit his 
particular suit by his own consent to an arbitratlon, or to the décision of a 
single judge. So he may omit to exercise his right to remove his suit to a 
fédéral tribunal, as often as he thinks fit, in each recurring case. In thèse as- 
pects any citizen may no doubt waive the rights to which he may be entitled. 
He cannot, however, bind hlmself in advance by an agreement, which may be 
speclfically enforced, thus to forfeit his rights at ail times and on ail occasions 
whenever the case may be presented." 

[3] Under the Constitution, the company in this case is entitled to 
due process; and if the service in question, in and of itself, does not 
constitute such process, then its binding force, if any it has, rests on 
an assumed consent of the company, or on the power of the state to 
limit and abridge the constitutional guaranty of due process. Consent 
can be predicated only on the presumption that, when it entered the 
state, the company knew and accepted the laws of the state, and by 
failing to appoint a résident agent indicated its willingness to be served 
in the manner prescribed by statute. The presumption that every 
man knows the law does not hold him to a knowledge of statutes which 
for any reason are illégal or void ; and a constructive agreement to 
submit to a void or an illégal statute certainly cannot be f ounded on 
îmything less than actual knowledge of the statute itself. No such 
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knowledge is shown in the instant case. The same argument has been 
pressed, without avail, on the Suprême Court of the United States in 
support of the contention that a corporation, entering a state not of 
its origin, is presumed tO know and consent to statutes prohibiting it 
from exercising the right of removal. 

[4] To admit that a method of service, whether it amounts to due 
process of law or not, is sufficient because it is prescribed by state stat- 
ute, is to admit that a state may impair rights guaranteed by the na- 
tional Constitution. The prohibitions of the Constitution cannot thus 
be evaded. Fayerweather v. Ritch, 195 U. S. 276. 25 Sup. Ct. 58, 49 
h. Ed. 193 ; 5 Èncy. U. S. Sup. Ct. Rep. 627. In Cliicago, B., etc., R. 
R. V. Chicago, 166 U. S. 226, 234, 17 Sup. Ct. 581, 584 [41 L. Ed. 979] 
it was said : 

"A state may not, by any of Its ngeneies, disregard the prohibitions of tbe 
Fourteetith Auiendment. Its judicial authorities may Iceep wlthin tlie letter of 
tbe statute prescribiug forms of procédure in tlie courts, and give the parties 
interested the fullest opportunity to be heard, and yet it might be tliat its 
final action would be Inconsistent with that aqiendnient. In detennining what 
is due process of law, regard mnst be had to substance, not to form. This 
court, referring to the Fourteenth Amendmeut, has said; 'Can a state make 
anything due process of law whlch, by its owu lesislatlon, it chooses to dé- 
clare suchï To affirm this is to hold that the prohibition to the states is of no 
avail, or has uo application where the invasion of private rights is effected 
under the forms of state législation.' " 

[5] It is unnecessary to produce authorities to the effect that a for- 
eign corporation, as a penalty for failing to file a list of its officers 
with the secretary of state, or to designate an agent upon whom serv- 
ice of process may be had, can be deprived of its property without 
due process of law. As well might it be said that a state may punish 
raurder by depriving a murderer of the right of trial by jury. It neces- 
.sarily follows from this that a state may not, by prescribing what 
sliall constitute due process of law, subtract anything from the right 
which is recognized and established as due process in the fédéral Con- 
stitution. Grannis v. Ordean, 234 U. S. 385, 34 Sup. Ct. 779, 58 E. 
Ed. 1363. 

[6] When the présent action was commenced in the state court, a 
writ of attachment was issued and levied on five patented mining claims 
in Nye county. Thus aided, the action may be regarded as a proceed- 
ing quasi in rem. The property so sequestered limits the extent to 
which a judgment obtained by constructive service against a foreign 
corporation can be enforced. Jones on Jurisdiction, §§ 56, 57. 

[7] It is a theory of the law, usually true in fact, that ail property 
is in the possession of its owner, and that its seizure will operate to 
impart notice to him. But where the property seized is a patented 
mining claim, which is not being worked, and has not been worked or 
occupied for years, on which annual labor is neither performed nor 
required, whose owner is a nonresident, and where the only visible évi- 
dence of seizure is notice to that effect posted on the claim, the seizure 
is not likely to impart knowledge; and, as the likelihood of notice di- 
minishes, the reason for the rule also diminishes. In any event, such 
a seizure does not obviate the necessity of notice to the owner. Notifi- 
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cation is still indispensable. Windsor v. McVeigh, 93 U. S. 274, 23 
L. Ed. 914. 

The attachment in no wise relaxes the rule that in ôrder to obtain a 
valid judgment, wliich may be enforced against the mining claims, the 
Company must hâve been served as prescribed by law, and the service 
must hâve amounted to due process. An argument to the contrary 
was advanced, but without avail, in Lonkey v. Keyes S. M. Co., 21 
Nev. 312, 320, 31 Pac. 57, 17 L. R. A. 351. 

[8, B] Notice is jurisdictional, and it may be stated as a gênerai rule 
that a valid judgment in personam cannot be rendered against a de- 
fendant, except after his voluntary appearance, or Personal service 
of process made within the territorial jurisdiction of the court. If 
no valid or effective judgment could be rendered in any case, except 
after such appearance or Personal service, enforcement of just rights 
in many cases would be difficult, if not impossible. Hence the stat- 
utes providing constructive service, by means of which judgment may 
be obtained in a state from which the défendant absents himself, and 
satisfied out of and to the extent of his property therein. While the 
State has no power over the nonresident and absent owner, it does 
hâve complète jurisdiction over his property within its borders, sub- 
ject to the constitutional restriction that property cannot be taken 
from its owner, except after due process of law. Roller v. Holly, 176 
U. S. 398, 20 Sup. Ct. 410, 44 L. Ed. 520. 

[10] The method of service employed in this case présents a striking 
contrast to other modes of constructive service provided by the Nevada 
statutes. Service by publication can be had only by order of the court, 
after proof to its satisfaction that "the person who is to be served 
résides out of the state, or has departed from the state, or cannot after 
due diligence be found within the state, or conceals himself to avoid 
the service of summons, and that a good cause of action exists against 
him." The order must "direct the publication to be made in a news- 
paper, designated by the court or a judge thereof, as one most likely 
to give notice to the person to be served, for a period of six weeks, 
at least once a week during said time." In addition to this, when the 
résidence of the absent défendant is known, copy of the complaint and 
summons must be mailed to him at his place of résidence. After pub- 
Ucation has been ordered, personal service of a copy of the summons 
and complaint is équivalent to a completed service by pubUcation and 
deposit in the post office. Revised Laws of Nevada, §§ 5026, 5027. 

Section 1273 provides that, if an attorney of any insurance company 
appointed to accept service in any of the courts of this state "shall 
remove from the state, or become disqualified in any manner from 
accepting service, * * * valid service may be made on such com- 
pany by service upon the controller," who "shall immediately notify 
such company and the principal agent for the Pacific Coast, inclosing 
a copy of the service by mail, postpaid." Sections 5028, 5029, and 
5030 disclose similar, if not greater, précaution in providing an effec- 
tive service on unknown heirs and parties interested in the subject of 
a. complaint. 
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Sections 5024 and 5025, which are hère in question, provide that 
on the production of a certificate of the secretary of state, show- 
ing that a foreign corporation owning: property or. doing business in 
the state has failed to appoint an agent onwhom légal service may be 
made, service of ail légal procès s may be made by delivering a copy 
to the secretary of state, or, in his absence, to his deputy. The secre- 
tary of state is not required to give any notice to the défendant, and 
the courts hâve held that it is not his duty to do so. 

The method of service by publication, and the method of service 
provided for foreign insurance companies in certain cases, and for 
absent and minor heirs, are admirably calculated to give notice to 
interested parties. They provide for publication, and for mailing of 
the process. The method employed in the présent case, however, pro- 
vides for neither; it does not even require the secretary of state to 
miake any effort to notify the défendant. If mère delivery of 
a copy of the summons and complaint to the secretary of state is suffi- 
cient to constitute due process in one case, why is mailing of process 
and publication of summons necessary in other cases? 

If the défendant consented to this method of service, we must as- 
sume it also consented to a service whiçh was not reasonably calcu- 
lated to afford any notice whatever. If such service is valid, and con- 
stitutes due process of law, why would not a similar service on the 
clerk of the court in which an action is commenced be equally valid, 
if authorized by statute? Or why might not the mère filing of the 
complaint with the clerk constitute légal and sufficient service and due 
process of law, if so declared by statute? The one service would be 
quite as efficacious, quite as likely to be made known to the défend- 
ant, as either of the others. 

The office of the secretary of state is never a popular resort, and, 
even if it were, there is no provision for posting notice of service. 
The commencement of an action, in the absence of personal service, 
service by publication, or by mail, could not be regarded, in and of 
itself, as notice sufficient to satisfy the constitutional conception of 
due process, even though it might be so declared by statute. Such 
service on the secretary of state is attended by no more publicity than 
the lodging of a complaint with the clerk of the court, except that the 
serving officer and the secretary of state are made aware of the 
fact. It would be difficult to conceive a method of constructive serv- 
ice better calculated not to accomplish the object for which service 
of summons is designed. 

The only reasonable conclusion to be drawn from a comparison of 
the statutes regulating constructive service in Nevada is that the stat- 
utory method provided in sections 5024 and 5025, so meager in pos- 
sibility of notice to a défendant corporation, is imposed by way of 
punishment. But, as we hâve seen, neither violation of a statute, nor 
prior constructive consent thereto, will validate state action by which 
the constitutional guaranty of due process may be curtailed or im- 
paired. 

[11] We hâve no précise définition for due process of law. Its 
fundamental requisites, however, are notice and the opportunity to be 
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heard. Hovey v. EUiott, 167 U. S. 409, 418, 17 Sup. Ct. 841, 42 L. 
Ed. 215; Louiisville & Nashville R. Co. v. Schmidt, 177 U. S. 230, 
236, 20 Sup. Ct 620, 44 L. Ed. 747; Simons v. Craft, 182 U. S. 
427, 437, 21 Sup. Ct. 836, 45 L. Ed. 1165; Twining v. New Jersey, 
211 U. S. 78, 110, 29 Sup. Ct. 14, 53 L. Ed. 97. 

"By due process is meant one whlch, following the forms of law, Is appro- 
priate to the case and just to the parties to be affeeted. It must be pursued 
in the ordinary mode prescribed by the law ; It must be adapted to the end to 
be attained, and, wherever it is neeessary for the protection of the parties, it 
must give them an opportunlty to be heard respecting the justice of the judg- 
ment sought." Hagar v. Réclamation District, 111 U. S. 701, 708, 4 Sup. Ct. 
663, 667 [28 L. Ed. 560]. 

[12] The method of service on corporations prescribed by statute 
must be one that with reasonable certàinty will resuit in actual notice 
to the corporation. 3 Thompson on Corp. § 3050. 

"It is a rule as old as the law, and never more to be respected than now, 
that no one shall be personally bound until he bas had his day In court, by 
whieh is meant until he has been duly cited to appear and has been afforded 
an opportunlty to be heard. Judgment without sueh citation and opportunlty 
wants ail the attributes of a judicial détermination ; it is .ludiclal usurpation 
and oppression, and never can be upheld where justice is justly adminlstered." 
Galpin v. Page, 18 Wall. 350, 368, 21 L. Ed. 959. 

In St. Clair v. Cox, 106 U. S. 350, 356, 1 Sup. Ct. 354, 360 [27 L. 
Ed. 222] , Mr. Justice Field says : 

"If a State permits a foreign corporation to do business withln her limits, 
and at the same time provides that in suits against it for business there done, 
process shall be served upon its agents, the provision is to be deemed a con- 
dition of the permission ; and corporations that subsequently do business in 
the State are to be deemed to assent to such condition as fully as though they 
had specially authorlzed their agents to receive service of the process. Such 
condition must not, however, encroach upon that principle of natural justice 
which requires notice of a suit to a party before he can be bound by it." 

In Lonkey v. Keyes S. M. Co., 21 Nev. 312, 321, 31 Pac. 57, 60 
[17 L. R. A. 351], where it was held that service of process on a for- 
eign corporation, made by delivering a copy to the deputy secretary 
of State, was bad because the statute at that time authorized service 
on the secretary of state only, it was said : 

"Until a défendant in an action is served with process in one of the modes 
pointed out by the statute, and given a reasonable opportunlty of belng heard 
in défense of his rlghts, a, court has no power to dlvest him of his property." 

In RoUer v. Holly, 176 U. S. 398, 409, 20 Sup. 410, 414 [44 L. Ed. 
520], service of process was made on a défendant residing in Virginia, 
requiring him to appear within five days after service to answer in 
a foreclosure suit pending in Texas. This service was made sttàctly 
in accordance with the statutes of Texas. It was held that five days' 
notice under the circumstances was not reasonable notice, or due pro- 
cess of law. The court said: 

"That a man is entltled to some notice before he can be deprived of his 
liberty or property is an axiom of the law to which no citation of authority 
would glve additional weight. • * * It is manifest that the requlrement 
of notice would be of no value whatever unless such notice were reasonable 
and adéquate for the purpose," 
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The same principle îs applied in those cases in wliicli it is held that, 
where a service is permitted by statute on a local agent of a foreign 
corporation, il niust be on an agent upon whom it may fairly be pre- 
sumed the duty rests, by virtue of his officiai position or his employ- 
ment, to communicate tlie fact of service to the governing povver of 
the corporation. St. Clair v. Cox, 106 U. S. 350, 359, 1 Sup. Ct. 354, 
27 L. Ed. 222 ; Central Georgia R. Co. v. Eichberg, 107 Md. 363, 68 
Atl. 690, 694, 14 L. R. A. (N. S.) 389, 392 ; Strain v. Chicago Por- 
trait Co. (C. C.) 126 Fed. 831, 834; 5 Thomp._ on Corp. § 6759. 

[13] Service of process on an agent otherwise compétent, whose re- 
lations to the plaintifif, or to the claim, are such as to make it to his 
interest to suppress the fact of service, is insufficient. 32 Cyc. p. 554; 
Atwood V. Sault Ste. M., etc., Ce, 148 Mich. 224, 111 N. W. 747, 118 
Am. St. Rep. 576. 

In Southern Ry. Co. v. Simon (C. C.) 184 Fed. 959, there was a 
bill in equity in the Circuit Court for the Eastern District of Louisiana 
to restrain exécution of a judgment for personal injuries sufifered in 
Alabama. The judgment had been obtained in a Louisiana state court 
against the défendant railroad company, alleged then to be doing 
business in that state. The Louisiana statute, like that of Nevada, re- 
quired every foreign corporation doing business in that state to desig- 
nate an agent upon whom service of process could be made, and pro- 
vided, in the event of noncompliance, that service of process could 
be made on the secretary of state with the same effect as if the cor- 
poration had been personally served. Service was made on the as- 
sistant secretary of state, who merely filed the process, and made no 
effort to notify the company. The company, though doing business in 
the state, had no actual knowledge of the pendency of the action un- 
til after final judgment. The court held, in view of the failure of 
the statute to provide for actual notice to the corporation, either with- 
in or without the state, by mail or otherwise, that the judgment of 
the state court was rendéred without due process of law, and was 
theref ore void, and said : 

"It is fnndamental tliat the method of citation sliould be fairly calculâtes 
to brlng liome to the défendant actual notice of the pendency of the action 
and allow him a reasonable time to put In his défense." 

In the course of this opinion the following comment on the same 
statute was quoted from Gouner v. Mississippi Valley Bridge & Iron 
Co., 123 La. 964, 49 South. 657. 

"There is a feature in the law last clted that is pecullar, and adds some- 
thlng to its lllegality when it is proposed to maintain a service, as in thls 
case. As applylng exeluslvely to . foreign corporations absent f roiu the state, 
wlthin the extrême nieanlng of the Word 'absentée' we will state: Thls law 
makes no provision whatever for the service on the défendant. The otficer 
may décline to communicate with the person sued, and glve no notice what- 
ever, not even by mail. A judgment might be obtained without the least 
knowledge of the person sued. Under the phrasing of the statute, the duty 
of the oftlcer begiiis and ends in his office. If such a judgment were rendéred, 
it could receive no récognition whatever at the place of the domicile." 

In Pinney v. Providence Loan, etc., Co., 106 Wis. 396, 82 N. W. 
308, 50 L. R. A. 577, 80 Am. St. Rep. 41, the Suprême Court of Wis- 
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consin had under considération a statute providing that, until a domes- 
tic private corporation files with the register of deeds of the county 
in which its principal place of business is located a list of its officers 
on whom service of process may be had, such service may be made 
by leaving a copy of the process with the register of deeds. This stat- 
ute was held to be void, as contravening the constitùtional provision 
that no person shall be deprived of his property without due process 
of law. The suit was to quiet title by the holder of a tax deed, and 
therefore in rem. The défendant, a domestic corporation, having 
failed to file a list of its officers, service was made on the register of 
deeds, who filed a copy of the summons and complaint, but paid no 
further attention to the matter. No attempt was made to notify the 
défendant. Seven months after judgment by default, the company 
appealed. The court held that the service was well calculated to con- 
ceal from; the officers and agents of the corporation the fact that an 
action had been commenced, and said : 

"While foreign corporations may be permitted to do business within the 
state upon certain conditions, or be excluded altogetlier, and wliile domestic 
corporations may be subjeet to reasonable régulations and control, yet neltlier 
<an be deprived of its property without due process of law. Undoubtedly the 
Législature may, as it has in certain cases, authorize eonstructive service of 
summons to be made upon corporations, as well as Individuals, especially 
where the action concerns property located within the state ; but the niethod 
adopted should be reasonably calculated to bring notice home to some of the 
officers or agents of the corporation, and thus secure an op]:K)rtunity for being 
heard and making a défense before the détermination. Sueh service was not 
secured 'by dellverlng to and leaving with the register of deeds * * * 
true copies' of the summons and complaint, as preseribed by the portion of 
the statute quoted." 

The décision in Olender v. Crystalline Mining Co., 149 Cal. 482, 
86 Pac. 1082, is much relied on by the défendant in this case. The 
statute of California is like our own in providing for service on the 
secretary of state, without further notice, when a foreign corporation 
owning property or doing business in the state fails to appoint an 
agent upon whom service may be made. On appeal from a default 
judgment, and from orders overruling motions to quash service of sum- 
mons and set aside default, the court said the defendâ.nt could bave 
had notice of the action by complying with the statute and appointing 
an agent, but by failing to do so it had indicated its willingness to 
hâve sUch notice given to the secretary of state, consequently the stat- 
ute was not invalid as depriving the défendant of property without 
due process. It appeared, however, that the company in that case 
had notice of thê action in season to make, and did make, motions to 
quash the service of summons and to set aside the default judgment'. 
Attention was called to the defendant's f allure to pursue in' its mo- 
tion the relief provided in section 473 of the Code of Civil Procédure. 
If the company had averred in the lower court that the default judg- 
ment was taken through inadvertence or surprise, and that it had a 
good défense, and desired to try the case on its merits, the trial court 
would very probably bave set aside the default; but, said the court, 
"the défendant does not ask to défend, it merely asks that it be allowed 
to escape the necessity of making any défense." 
2,32 F.— 32 
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As I have already said, actual personal notice îs not possible in ev- 
ery case ; hence constructive service, and the theory that men are ex- 
pected to be informed as to what concerns their real estate. Under 
the most carefully drawn and comprehensive statutes providing for 
constructive service, it is conceivable that property may be lost by 
judicial proceedings of which parties adversely affected have no notice. 
But as Justice White says in American Land Co. v. Zeiss, 219 U. S. 
67, 31 Sup. Ct. 207, 55 L. Ed. 82. 

"The criterion Is not the possibillty of eonceivaWe injury, but the Just and 
reasonable character of the requirements, having référence to the subject with 
which the statute deals." 

Under the circumstances, the method of service employéd in this 
case was neither just nor reasonable. It was not calculated to bring 
notice home to the agents or oiScers of the mining compaiîy, or to af- 
ford them an opportunity to be heard, or to make a défense, The 
practical effect of the statute is the désignation of a person to whom a 
copy of process may be given, and of whom the foreign corporation, 
if it be so moved, may make inquiry as to whether it has been sued. 
The burden of providing due process is thus, in part, at least, shifted 
from the plaintiff to the défendant. The statute provides a form of 
service by which it is quite possible for a plaintiff, who is f amiliar with 
the business and affairs of the défendant, and consequently knows 
where the défendant may be served personally or by mail, to obtain a 
judgment without defendant's knowledge. If the statute were not so 
designed, if it were not the purpose to substract something from the 
full measure of constitutional due process, why was not the secretary 
of State required to make some attempt to give notice, particularly 
when the plaintiff is fully informed as to defendant's résidence and 
whereabouts ? 

The dismissal of the former case in this court, the commencement 
of the same suit two days later in the state court, without the knowl- 
edge of the King Tonopah Mining Company, the absence of any effort 
or attempt to notify the company, either by the secretary of state or 
by the plaintiff himself, the fact that it was a Utah corporation, and 
that the plaintiff, Lynch, in his affidavit, subscribed and sworn to the 
very day the fîrst suit was dismissed, states that "since 1907, and at 
the présent time, affiant has been, and now is, familiar with the busi- 
ness and affairs" of the King Tonopah Mining Company, ail indicate 
a désire on the part of Lynch to give the transaction no more publicity 
than was absolutely and imperatively necessary. 

Under ail the conditions, I am constrained to hold that the service 
in question did not constitute due process of law. I shall therefore 
reopen the case, in ordér that évidence may be introduced on the issue 
raised by plaintifï's allégations that he had, and has, a good and suf- 
ficient défense on the merits to the action in the state court. 

On the application of either party a day will be fixed when a hear- 
ing may be had. 
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UNITED STATES ,v. QUAKEH OATS CO. et al. 
(District Cîourt, N. D. lUinoIs, E. D. Aprll 21, 1916.) 

1. MOÏTOPOLIES <S=>24(2) COMBINATIONS IN RïSTRAlNT OF TBADE— REMEDIES 

— Evidence. 

In a suit by the government for an Injunction under Anti-Trust Act 
July 2, 1800, c. 647, 26 Stat. 209 (Comp. St. 1913, §§ 8820-8830), évidence 
held not to show that a inonopoly in fact was created by the purchase, 
by one compauy engaged in the manufacture and sale oî package rolled 
oats, of the business of a competltor. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. §■ 17 ; Dec. Dig. 
®=24(2).] 

2. Monopolies <S=>12(1)— Combinations in Kestraint of Tbade— Attempt 

TO MONOPOLIZE InTENT. 

Though no Intent is necessary to establish a monopoly In fact, created 
by the purchase of a competltor's business, there can be no flnding of an 
attempt to monopollze without proof of intent. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 

©='12(1).] 

Alschuler, Circuit Judge, dissenting. 

In Eqûity. Suit by the United States against the Quaker Oats 
Company and others for an injunction. On final hearing. Decree 
entered dismissing the bill for want of equity. 

William C. Fitts, of Washington, D. C, and Morgan L. Davies, of 
Chicago, m, Sp. Asst. Attys. Gen., for the United States. 

John P. Wilson, John M. Zane, and Frank F. Reed, ail of Chicago, 
m., for défendant Quaker Oats Co. 

Adams, Crews, Bobb & Wescott, of Chicago, 111., for défendants 
Great Western Cereal Co. and Joy Morton. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges, sit- 
ting under expediting certificate. 

BAKER, Circuit Judge. The clerk is directed by the court to enter 
a decree dismissing the bill for want of equity. 

This case has been brought hère under the expediting act. The 
members of the court hâve deemed it well to enter the decree at once, 
without undertaking to prépare — use the time and create the delay 
that would be occasioned by making — written findings of fact and 
conclusions of law. 

The decree is entered upon the votes of Judge MACK and myself, 
in favor of that decree, and against the vote of Judge ALSCHULER, 
who thinks there should be a decree for the complainant — the peti- 
tioner. 

I will State very briefly my view of the facts and law of the case. 
At the conclusion the situation remained as it appeared to me upon 
the government's own statement of what it claimed was the situa- 
tion with respect to the évidence, and on the government's statement 
of its views of the law. So far as my own disposition of the case 
was concerned, I was ready tô dismiss the bill upon the govern- 
ment's own showing, because, under section 1, there must be a con- 

<Ê=»Fpr other cases see same topic & KBY-NUMBER In ail Kejr-Numbered Dlgests & Indexe» 
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tract, combination, or conspiracy in existence, in présent force at 
the time the bîU is filed. ' "Contract, ' combination, or conspiracy" — 
the collocation' of words,' of course, is influential, under familiar 
■canons of :statutory interprétation^ in clearing and restricting each 
of the words ; in short, necessarily they are ail of the same genus. 
Now, when the government admits, or is compelled to admit, that 
there was no cause of action against Morton or the Great Western 
when the bill was filed> there could be nothing except a decree of dis- 
missal against ail défendants, under section 1. If three men, for ex- 
ample, are îndicted for conspiracy to ruin a bank, and the évidence 
shows that A. had the intent to ruin the bank and was performing 
acts to ruin the bank, and the évidence also shows that there was no 
conspiracy on the part of B. and C, then, of course, there would hâve 
to be a directed verdict in favor of ail the défendants, because one 
man cannot be guilty of conspiracy. One man or one institution, 
however, may be guilty of creating a monopoly, or attempting to 
creale a monopoly, and so, legally, the existence of any case hère 
would be dépendent upon a violation of section 2. 

[1, 2] Without reviewing the évidence, to my mind it is clear that 
the finding of fact should be that there was no monopoly in fact. Of 
course, if there is a monopoly in fact (a monopoly by its terms, by 
the very inhérent thought, to my mind indicates an exclusion of 
others), if there is an exclusion, the taking unto one's self, completely 
or so far near completion that it is effective, and a monopoly is cre- 
ated, then the intent is' wholly immatérial. It would' be the fact of 
monopoly that would be determinative, and not the purposes or in- 
tenta of the people creating the monopoly; but if no monopoly exists, 
there may still be an offense for which the remédies — the civil and 
injunctive remédies — of the statute may be appropriate, if there are 
acts which constitute an attempt to create a monopoly. But in the mat- 
ter attempted, to my mind, the élément of intent becomes essential. 
And so when I gathered from the government's own case. that there 
were three défendants, say A., B., and C, and there could be — there 
was at the time of filing of the pétition — nothing chargeable against B. 
and C, there could not be anything chargeable against A., on the 
ground of "contract, combination or conspiracy," which to my mind 
requires the act of more than one person ; and when it became ap- 
parent that the government was not claiming any monopoly in fact, but 
only the potentiality, that there could be no finding of any monopoly 
in fact. The attempt at monopoly brings in the question of intent, that 
is, looking over to see why everything was donc ; and in that respect, 
no wrongful intent was claimed. Therefore it occurred to me that 
the government made no case. 

MACK, Circuit Judge. I feel it my duty under the circumstances 
of the division of ppinion of the court to express my personal views 
in concurrence with judge BAKÇR, possibly in some slight respects 
differing from the reasons which led hira to the conclusion to which 
both of us agrée. ; 

I would say in the first place that the bill, of course, is very much 
broader and may well justify the enormous expenditure of time and 
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money that has occurred in this case— very mnch broader than the 
claim made on the final hearing, by the government. If the bill had 
charged only what the government nOw charges, and had sought 
only the relief that the government now seeks, I take it that the case 
would hâve been ready for hearing in a comparatively short time, 
and with very much less expenditure. I say this, of course, not in 
any vi'ay as a criticism of the bill or the methods pursued, but as one 
of the reasons which it seems to me relieves the court of what other- 
wise might be its duty of a thorough and careful examination of the 
enormous record that has been presented hère. 

Then, in the second place, I believe the eminent représentative of 
the government, Mr. Fitts, was under some misapprehension as to the 
reason for calling on him after his associate had made a statement 
of facts. This is a hearing in the court of original jurisdiction, and 
I personally felt it the duty of the représentatives of the government, 
the plaintifî in the case, to présent in the opening statement, not merely 
their version of the évidence, but also their view of the law itself , both 
for the enlightenment of the court and in accordance with the prac- 
tice that prevails in this state, in order to give opposing counsel the 
opportunity to answer, and thereby avoid a response after the govem- 
ment's counsel had answered defendant's counsel. It was for that rea- 
son, for the purpose of having the government's views both as to the 
law and the facts fully presented, that I desired to hear from Mr. Fitts 
before hearing from the défense. 

I agrée, however, with Judge BAKER, that after the government 
had fully presented its case it seemed to me that neither by the facts 
nor under the law were the contentions of the government established. 
While the views expressed by Judge BAKER as to the meaning of the 
word "combination" are supported both by the coUocation, the phrase 
being "contract, combination or conspiracy," and by the usage of 
the word at the time the act was passed, certainly it may well be 
— and it is unnecessary now for me to express my personal opinion 
on the question — it may well be that the word "combination" is much 
broader and more significant, and I shall assume that the contention 
of the government is entirely sound. I do not mean to express any 
Personal dissent from this contention that there may be, within section 
1, a combination, not of persons, but a combination of the instrumen- 
talities of commerce, and that when one man combines within his own- 
€rship competing instrumentalities of commerce with the intent or with 
the effect thereby unduly to restrain trade, and that ownership con- 
tinues and the combination continues, that such combination may be 
enjoined. If that be the correct définition of "combination," then of 
course the purchase by one dealer in rolled oats of any part of the 
business or any of the instrumentalities of the business of the other 
dealer in rolled oats, is a combination, and beyond ail question ail com- 
binations restrain trade. 

But the question is whether it is an undue restraint of trade, and 
that dépends upon the entire situation, the nature of the business, 
the competing éléments throughout the région of Interstate commerce 
—the possibilities of further compétition. Furthermore, and without 
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expressing an opinion now as between the majority and the dissent- 
ing judge in the Harvester Case ([D. C] 214 Fed. 987), inasmuch 
as that case is pending in the Suprême Court, and assuming, and 
again without intimating any personal dissent— assuming that the 
majority in the Harvester Case is absolutely and entirely right, and 
assuming, further, that both an undue restraint of compétition and 
a monopolization in business may anse, where the situation is such 
that, without any wrongful acts of any kind, one man or one Com- 
pany has it within his power, by reason of the combination, or by 
reason of the transactions which lead to the existence of that power, 
unduly to restrain compétition or to monopolize the interstate com- 
merce, I fail entirely to find on the facts as presented by the gov- 
ernment, supplemented by the présentation of the défense, either an 
actual monopoly, or that power which, in view of the entire situation 
of the rolled oats business, tends to show the existence of the possibil- 
ity of monopolizing or unduly restraining the trade in rolled oats. 
It seems to me that the subject-matter is not Quaker Oats and Mother's 
Oats, but rolled oats. 

Assuming even that it is not rplled oats, but package oats, rolled 
oats as sold by the trade throughout the country in packages for re- 
tail consumption, that being the largely prevailing method of con- 
ducting the business, there is, on the facts, to my mind, no undue 
restriction of compétition, and not in the sligbtest degree a monop- 
olization of the product of the business, and that because of this, 
that while the Quaker Oats Company and the Great Western were 
the two largest factors in the business, there were numerous compet- 
itors, and there was the f ullest possibility of the most extended com- 
pétition, and the size and the power of neither of thèse companies, 
either single or combined, that is, the power of the Quaker Oats, 
after securing the Mother's Oats, were not such as could prevent the 
most unlimited compétition in package rolled oats. The strength of 
both of thèse companies was due to the tremendous advertising of 
their brands. By virtue of that advertising the public had come to 
demand, not merely rolled oats, not package rolled oats, but Quaker 
rolled oats, or Mother's rolled oats, and yet the instrumentalities of sat- 
isfying the demands of the public, the wholesale business throughout 
the country, the retail business throughout the country, was ail in most 
strenuous opposition to and compétition with thèse two companies. 
The very éléments that they necessarily utilized in the distribution of 
their product were their own chief competitors. 

I do not speak now of the fact that the business concededly was in 
ail respects legitimately conducted. That is not determinative. I 
agrée with the government that a potential monopoly that has f ailed 
to exercise its tremendous power, and has become and has been a 
very good trust, is none the less subject to the law; but we must 
first find the undue restraint of compétition, or the probability or 
possibility thereof. The very fact that the subject-matter of the 
compétition jn rolled oats was a product manufactured without the 
slightest difficulty, without the slightest hindrance, by reason of any 
patents, either in the product pr machinery for manufacture, from 
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a raw material of which the supply for ail practical purposes was 
absolutely unlimited, and to be had in ail parts of the country— a sup- 
ply of which the rolled oats represents maybe 1 or 2 per cent. — 
that with very sniall capital, as testified to hère, $25,000 to start a small 
mill, and .$65,000 tb start a 500-barrel capacity, anybody could go 
into that business, négatives undue restraint. Now, it is true that any- 
body that went mto the business and attempted to sell to the public 
package rolled oats would run up against the tremendous advertising 
power, against the tremendous advertising value of Quaker Oats and 
Mother's Oats ; but compétition could be established, and it has been 
established, and that which has existed ail along is none the less real. 
The fact that one of the competitors, or two of the competitors, or 
one competitor combining the two competitors, has acquired a pré- 
pondérance in the business of the .package rolled oats, due to a tre- 
mendous expenditure for advertising, to my mind dbes not show that 
thereby there has been any undue restriction of compétition. In no 
sensé has the compétition been restricted, so far as I hâve been able to 
comprehend, by the union of Mother's Oats and Quaker Oats as against 
the rest of the world. 

It is true that by the combination of ownership there may be a 
restriction of the compétition bètween the two brands of rolled oats, 
Quaker Oats and Mother's Oats ; but there is no restriction^ — no coun- 
try-wide restriction — of the compétition, and np possibility thereby of 
creating a country-wide restriction of compétition in rolled oats, or 
in package oats. Every wholesaler in the country is competing, and 
competing hard, and, so far as the évidence as presented to us shows, 
is competing successfully, in the package trade. It is true the Quaker 
Oats Company is prospering, and prospering tremendously, notwith- 
standing this compétition. That is due to its past, présent, and con- 
tinuing advertising. If that advertising is causing a misapprehen- 
sion on the part of the public, there are other remédies to correct that 
misapprehension. If the Quaker Oats Company is falsely assert- 
ing its claims, there are other methods of correcting their false state- 
ments. I do not for a moment say that it is; I merely assume that 
possibility. 

Now, the government has urged that the real wrong is in the com- 
bination of thèse advertised brands in one hand, and that the contract 
which efïectuated that condition is illégal. While on the facts pre- 
sented it seems clear that the Quaker Oats did not go out with any 
intent to destroy the Great Western, to buy it ofï, and while it seems 
clear that the Great Western was anxious to sell out because of its ac- 
tual insolvent condition, I do not think that that afïects the question, 
either under section 1, or under the monopolization clause of section 2. 
The intent with which the Quaker Oats purchased Mother's Oats 
would be important only in the considération of a violation of the pro- 
hibition against attempting to monopolize. So that for the purposes 
of this case, for the purposes of the considération of the violation of 
section 1, and of the first part of section 2, the création of an actual 
monopoly, it seems to me immaterial whether the Great Western came 
to the Quaker Oats, or whether the Quaker Oats went to the Great 
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Western. I should reach the same conclusion, even if the Quaker Oats 
had gone to the Great Western, for the very purpose of acquiring 
Mother's Oats and thereby lessening the compétition. Every purchase 
between two people in the same business, one buying out the other, is 
necessarily a lessening of the compétition; but as long as the property 
is such that the fullest opportunity for country-wide compétition ex- 
ists, the field being open to everybody with but small capital, there 
being no patent rights, there being no other hindrance to the f reest de- 
velopment of individual enterprise, I fail to see anything undue, any- 
thing unreasonable, in the restriction of compétition that résulta, al- 
though it be the largest of the several competing firms that buys out the 
second largest. 

For that reason, I concur in the order dismissing the bill. 

ALSCHULER, Circuit Judgç. I cannot concur in the conclusion of 
the majority of the court, nor, of course, in some of the reasoning 
whereby that conclusion was reached. It was, and I think properly, 
deemed wise to expedite this case by announcing the décision as soon as 
it was reached, without waiting for the ordinarily longer process of 
preparing written opinions. , 

At the time of making the contract of purchase of which the gov- 
ernment complains, of the total rolled oats output in and for the Unit- 
ed States, the Quaker Oats Company had, roughly speaking, 55 per 
cent., the Western Cereal Company between 15 and 20 per cent., and 
the remainder, divided in varions proportions between something over 
a dozen others, who were in the same business, the largest of them quite 
small in coniparison with the Western. About half the Quaker out- 
put was of package goods under the advertised brand of "Quaker 
Oats," and a much larger proportion of the Western product was put 
out under the advertised brand of "Mother's Oats." 

Compétition in the market between thèse two brands was keen. 
Quaker had lost some ground in 1910 and 1911, and Mother's had rap- 
idly gained in volume. The Quaker Company showed large profits, 
while the Western was running behind financially. There was much 
évidence as to the cause for the losses of the latter, the government 
claiming itwas improper conduct of its officers ; but to my mind this 
is quite immaterial to the issue hère involved, particularly as it is not 
charged that the Quaker interests were instrumental in bringing about 
such conduct, if any there was. 

The twO cômpanies themselyes were ' composed of various units 
which had theretofore been brought together, the manner whereof 
could riot be related in .small compass; but suffice to say that even if, 
as claimed by the government, this was in some respect obnoxious 
to the law, thèse lohg-eîiisling associations and combinations, culmi- 
nating in thèse two major cômpanies hère involved, are not attacked 
by the bill, but it is sought'only to affect thereby the contract of June 
21, '1911, utîder which ' the Quaker acquired certain propertiesof the 
Western." ; 

Without rèvifeWing the volufninous détails of conditions and nego- 
tiatioris lèading to the contract, it seerris' clear' to me that both parties 
to it contempla ted that the Great Weâtern should permanently with- 
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■draw from participation in the rolled oats business. This is strenu- 
ously denied by the défendants, but it seems to me that the circum- 
stances, to which I will ref er very briefly, could lead to no other 
conclusion than that this was the purpose and intent of the transac- 
tion. ■ 

The directors' and stockholders' resolution adopted by the Western 
authorizing the transaction distinctly set out its purpose, in reciting 
that in the judgment of the board of directors it was for the best 
interests of the company to discontinue the manufacture of oatmeal, 
rolled oats, and crushed oats. The défendants contended that this 
was but a form that was adopted to assure the trustée of the mortgage 
or trust deed covering the real estate contracted to be conveyed that 
it would hâve the power under clauses of the trust deed to make a 
conveyance of property that was no longer of use to the company. 
But the contract itself seems to dispel ail doubt on the subject. It 
provides primarily for the conveyance of two plants of the Western, 
one at Joliet and one at Ft. Dodge, but not of several other plants 
which it possessed. After providing for the conveyance of thèse two 
plants, and for ail of the property contained therein, the fifth sec- 
tion conveys : 

"AU and slngular the business, good will, contracts for sales, formulas, 
professes, trade secrets, copyrights, trade rlghts, trade-marks, trade-names, 
trade insignla, both registered and unregistered, and ail registratious and 
eertiflcates of reglstratlon, at home and abroad of any such trade-marks, 
trade-names, and trade insignla, etc., relating to or in any way connected or 
associated with the luanufacturing, putting up, packaging, and sale of oat- 
meal, rolled oats, crushed oats, and commercial mlxed feed, possessed or con- 
trolled or claimed by the party of the flrst part" (which is the Western). 

It includes ail, whether of the two mills specifically conveyed, or 
any other of the various mills in which it was theretofore manufac- 
turing oat products. And in clause 7 the first party, the Western, 
covenants and agrées at once to turn over and deliver to the Quaker 
Company complète enjoyment of ail such business and good will and 
trade-marks and the like, and that will not directly or indirectly inter- 
fère with the use and enjoyment thereof by the Quaker Company, nor 
use or authorize others to use the same. Ail labels, advertising materi- 
als, and premiums, boxes, and cartons are included, and the eleventh 
section provides that for the same considération (which is stated in the 
instrument to be $10 and other good and valuable considération, but 
which in fact was a little over $1,000,000) for which the plants at 
Joliet and Ft. Dodge are conveyed, the enumerated intangible things 
are also conveyed. Section 14 provides that the first party shall turn 
over ail contracts for the oat products of the business of which the 
good will and trade-marks are sold, and a list of ail the customers 
which the first party bas in the oat product business. 

Included in the sale there was also, for another considération, be- 
ing the appraised price thereof, ail of the product on hand and ail 
of the materials for the manufacturing of thèse products, in ail of 
the mills and plants of the Western, not alone those at Joliet and 
Ft. Dodge. The appraised price paid for ail of such products and 
materials was upwards of $400,000. This parting with its business, 
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good wïll, contracts, customers, marks, brands, advertising matter, 
stock, and materials, and stripping itself of the very éssentials for build- 
ing up and holding its immense trade, manifests an intention on the 
part of the seller permanently to retire, and upon the part of the pur- 
chaser that the seller shall so retire, from the oat product business in 
any fôrm. The rétention by the Western of its other plants, so far 
as indicating, as claimed,'an intention t6 continue in this business, must 
hâve référence to the products of grains other than oats, in the manu- 
facture of which other products both ôf the companies were then and 
theretofore heavily engaged. 

Considering the relations of thèse companies toward each other, and 
toward the trade and the public, and attaching to the contract that 
probative value which common observation and ordinary expérience 
will give it, I cannot escape the conclusion that the contract is violative 
of the statute. The controlling f act seems to me to be that the Quaker 
Oats Company, already through its domination of the major part of 
the entire output, in this advantageous position, took over the property 
of its largest competitor, whereupon the latter with its remaining 
mills ceased longer to be a factor in the oatmeal trade. That as the 
resuit of this acquisition the Quaker Oats Company did or could ma- 
terially control or affect the ra\v product, the oats, is not reasonable 
to suppose ; that the compétition in the bulk rolled oats has not been 
appreciably affected since the contract may be said to be fairly estab- 
lished by the évidence. That by the added power of the Quaker Com- 
pany, through its absorption of this its most potent competitor, it is in 
greatly improved position to seriously affect the trade through price 
manipulation of such goodê; or other action easily possible with such 
power, is to me self-evident. 

Although, as it was testified,; $50,000, might build a fair-sized mill, 
the existence of this single powerful unit would be a strong déterrent 
to such an undertaking. But that the transaction in question did re- 
move the strong compétition theretofore existing between the Quaker 
Oats and Mother's Oats brands, in each of which the respective com- 
panies had theretofore built up a vast trade totaling far more than 
that of ail others combined, is but another way of stating that the con- 
tract in question was consummated, for this was its necessary as well 
as its intended effect. 

It is not tenable to say that in this transfer of the trade-marks, 
brands, and good will, rather than of tangible property, there was 
manifested no intent or tendency to monopolize trade in the product. 
The trade-marks and brands constitute the effective instrumentalities 
whereby a great trade was built up, and that there was real compéti- 
tion in thèse advertised goods would appear, not alone in the very 
nature of things, but in the fact that, as a probable resuit, the Quaker 
Oats brand output had somewhat declined, while the Mother's Oats 
was rapidly on the increase. True, the price of Quaker Oats package 
goods has not been increased, but this is not essential to the estab- 
lishment of the existence of monopoly or of undue restraint of trade. 
If the Quaker concern has thereby better intrenched and secured itself 
against successful compétitive attack, the tendency to trade restraint 
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and monopoly is apparent, and the law may be thereby, and in my 
judgment, under the circumstances shown, bas been, transgressed. 
If the compétition in package goods had been maintained, the Quaker 
might bave lowered its prices, or done something else disadvantageous 
to itself and of advantage to the buying public, in order to maintain 
its commercial status. To say that people may buy the unadvertised 
or bulk product, which is equally good, at much lower prices, seems 
to me to be beside the question, It is not for the courts to tell the 
people what they may or shall buy. 

If thèse companies hâve exploited their respective brands so success- 
f ully that the public by the hundreds of thousands bave been induced 
to believe that they possess superior merit, and thereby the companies 
respectively hâve establisbed this vast package trade in thèse goods, if 
then in some way they combine, or one sells to the other, for the ad- 
vantage thereby accruing, and in such inanner they unduly restrict 
trade and promote monopoly in thèse products, they ought not, in 
défense of such transaction, be he^rd to say tha-t, if the public do not 
like it, they may get goods of other brands or go witbout any brand 
at ail. That the great trade bas been establisbed in thèse particulàr 
goods through advertising does not in my judgment affect the proposi- 
tion. The fact that through judicious and successful advertising two 
concerns eaeh secure a vast trade, equal or greater than the other com- 
bined similar trade of the country, does not of itself authorize the two 
to unité to eliminate the compétition between them. It is to the crédit 
of the Quaker Company that it does not appear to bave resorted to 
those coercive and terrorizing tactics for increasing or maintaining 
its trade, so often found to be the case where a business establishrnent 
bas obtained the comparative ascendency and povver of this one; but 
in nly judgment this does not obviatê. the apparent undue festraint or 
attempted undue restraint of trade, which the entering into this con- 
tract seems to me to manifest. 

There was for the défendants évidence to the efïect that the real 
thing \vhiçh was the subject' of the purchase was the brands, trade- 
marks and good will of the Western in the oatmeal trade, and that 
the tangible property was taken only as an incident, because deemed 
essential to secure title to the intangibles, such as brands, trade-marks, 
and good will. If for this $1,000,000 or so of considération, the 
Quaker Oats had obtained oats and machinery and real estate and 
other facilities for maintaining and enlarging its business and plant, 
things which might be purchased elsewhere, it might with better grâce 
maintain that there was nothing in the transaction that tended to de- 
stroy compétition and create monopoly. What did it buy for its $1,000,- 
OOO of investment? It is clear to me that it purchased the business 
extinction in the oat product trade, and the commercial status therein, 
of its greatest and most powerful rival, thus strengthening the pur- 
chaser's already strong grasp upon the entire industry, through the 
added force of this very considérable unit, thenceforth joined with its 
■own. To my mind, this of itself, quite regardless of the manner in 
which this enlarged power bas been exercised in the intérim between 
the making of the contract and the filing of the bill, manifests in the 



508 232 FEDEKAL REEORTEB 

contract such an undue restraint of the interstate trade and commerce 
thereby affected, and such a purpose and tendency to monopolize, as 
comes fairly within the condemnation of the statute, a statute which 
denounces, not commercial growth, nor strength, nor power, nor pro- 
portion, but only combination or device, by whatever form they may 
appear, calculated and tendihg unduly to restrain interstate trade and 
commerce, or to eliminate compétition, and, in the words of the stat- 
ute, "to monopoHze any part of the trade or commerce among the 
several states." 

Entertaining thèse views, I believe there should be a decree for the 
government, the précise scope of whjch, under the circumstances, it 
is hardly necessary for me to discuss. 



CONSOLIDATED RUBBER TÏRE 00. et àl. v. DIAMOND RIJBBER 00. OF 

NEW YORK. 

(District Court, S. D. New York. April 17, 1916.) 

Inteeest ®=322(3)— -Judgmbnt^-Dechee Entebed on Mandate. 

Under rule 30 of tlie Circuit Court of Appeals (150 Fed. xxxv; 79 C. 
C. A. xxxv), judgments and decrees entered upon mandates from that 
court do not bear interest, Unless so directed in tlie mandate. ' 

[Ed. Note. — For other cases, see Interest, Cent. Dlg. § 45; Dec. Dig. 
<S=»22(3).] 

In Equity. Suit by the Consohdated Rubber Tire Company and the 
Rubber Tire Wheel Company against the Diamond Rubber Company 
of New York. On motion by défendant to quash exécution. Motion 
sustained. 

Motion to quasli exécution. A decree for $209,954.97 was entered in tliis 
court on August 2, 1915. See 226 Fed. 455. An appeal was talîen from that 
decree to tlie Circuit Court of Appeals, which affirmed the same and remitted 

its mandate to thls court. 232 Fed. 475, C. C. A. . On March 29, 1916, 

.ludgment was entered on that mandate, aflirming the judgment, and for costs. 
Thereupon the défendant paid to the plaintifC the sura of $200,954.97 on April 
4, 1916, upon the original judgment and the second Judgment, which was for 
costs ; the money being recelved without préjudice to the recelpt of interest 
upon the decree. On April 6, 1916, an exécution was talîen out by the plaln- 
tiff for the fuU amount of the judgment, on which exécution the plalntifC's 
soliciter indorsed the payment of $209,954.97, and directed the marshal to levy 
and coUect $8,179.58, that being the amount of the accrued interest upou the 
decree from August 2, 1915, together with interest upon the unpaid interest 
from April 4, 1916. It is thls exécution which the plaintiffi moves to quash. 

Charles Neave, of New York City, for the motion. 
Charles W. Stapleton, of New York City, opposed. 

LEARNED HAND, District Judge (ai ter stating the facts as above). 
The question hère involves the interest upon the decree which has been 
affirmed by the Circuit Court of Appeals. The décision of that court 
said nothiiîg aboUt awardirtg intefest, and the mandate following the 
décision, on which this court acted,'c6nsequently did not award interest. 
The défendant allèges, thereforc; that thé judgment of this court did not 
carry interest, and that the défendant' iS not entitled to any exécution, 

@33Por other cases see same toplc & KEY-NUMBBR lu ail Koy-Numbered Digests & Indexes 
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as the face of the judgment has beén paid. This question involves the 
construction of rule 30 of the Circuit Court of Appeals (150 Fed. xxxv, 
79 C. C. A, xxxv), which is as follows : 

"1. In cases where a writ of error is prosecuted in this court, and the judg- 
ment of the inferior court is afBrmed, the interest shall be cakulated and 
levied, from the date of the judgment below until the same is paid, at the 
same rate that similar judgments bear interest in the courts of the state or 
territory where such judgment was rendered. * * * 

"3. The same rule shall be applied to decrees for the payment of money in 
cases of equity, unless otherwise ordered by this court." 

I confess that, independently of authority, I should hâve thought 
that under this rule every mandate from the Circuit Court of Appeals: 
ought to be interpreted as awarding interest unless the contrary was 
stated. Indeed, I find much difficulty in seeing wh^t other interpréta- 
tion can possibly be placed upon the words of subdivision 3, "unless 
otherwise ordered by this court." However, the Court of Appeals of 
the Sixth Circuit, in Green v. Chicago S. & C R. R. Ce, 49 Fed. 907, 
1 C. C. A. 478, interpreted the tvi'enty-thifd rule of the Suprême Court 
(32 Sup. Ct. ix), which is to the letter like the rule in question, as not 
of itself awarding interest, unless the mandate of the Suprême Cqurt 
expressly mentioned interest, and the Circuit Court of Appeals for the 
Ninth Circuit, in Hagerman v. Moran, 75 Fed. 97, 21 C. C. A. 242, 
adopted a similar construction of rule 30 itself. Moreover, in the case 
of In re Washington & Georgetown R. R. Co„ 140 U. S. 91, 11 Sup. 
Ct. 673, 35 L. Ed. 339, the Suprême Court held that, unless its own 
mandate expressly awarded interest, no interest could be granted by 
the court below. It is true that rule 23 is not mentioned in that opin- 
ion, which turns upon the verbal and literal conclusiveness of the Su- 
prême Court's mandate upon the lower court; but at the time of the 
décision (April 27, 1891) rule 23 had been long in existence (108 U. 
S. 586), and either the court supposed the rule did not operate ex 
proprio vigori, or they overlooked the rule altogether. I must assume 
the former. 

While, therefore, the resuit is no more than to require the Circuit 
Court of Appeals to add the two words, "with interest," to ail affirm- 
ances, that seems to be the resuit of the authorities, and in accordance 
with that resuit I must grant the motion. Execution quashed, and 
judgment declared satisfied. 



EOSENFELD et al. v. SCOTT, CoUector of Internai Revenue. 

(District Court, N. D. California, Second Division. May 8, 1916.) 

No. 14,615. 

1. Internal Revenue <®::=38^ — Transfer Taxes — Recovebt of Tax Paid. 

Where the corpus of legaciçs under a will hâve not vested, and are not 
subject to tax in gross under War Revenue Act June 13, 1898, c. 448, 3(> 
Stat. 448, but the présent value of the rights given the beneficiaries to 
receive the income of the legacies is taxable, the remedy given by Re- 
funding Act June 27, 1902, c. 1160, § 3, 32 Stat. 406, authorizing; the 
Seeretary of the Treasury to i-efund so much of a tax paid by an exécuter, 
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admlnlstrator, or trustée as may hâve been coUected on contingent béné- 
ficiai Interests, wliich should not bave Ijecome vested prier to July 1, 
1902, is available to the trustées under the wlll in question, who hâve 
paid the tax on the entire corpus of legacies, for the reeovery of the ex- 
cès» over the tax due on the value of the annual income. 

[Ed. Ko te.— -For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84; 
Dec. Dig. <S=>38.] ' 

2, Internai, Revenue <ê=>8 — :Teanseeb Tax — Amount, 

Under a will creatlng a trust to continue for 11 years, during which 
period the benefloiaries wereto recel ve the annual inçome, and at its 
expiration they were to receivis ttie principal or corpus of their respective 
legacies, thè vested i interest of; eàch of the beneflciaries subject to the 
yvar revenue tax is the ineonie for life, not merely for the term of 11 
yeàrs. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig, §§ 11, 12; 
Dec. Dig. <S=>8.] 
'■ , ■] ■,■•■-'... 

: AtLaw. Action by Louis Rosenfeld and others, as trustées under 
the last will and testament of Jolan Rosenf eld, deceased, against Joseph 
J. Scott, Collecter of Internai Revenue. Jtidgment for plaintifïs. 

Marshall B. Woodworth, of San Francisco, Cal., for plaintifïs. 
John W. Preston, U. S. Atty., àiïd Annette Abbott Adams, Asst. U. 
S. Atty., both of San Francisco, Cal., for défendant. 

VAN FLEET, District Jiidge. On the former trial this court held 
that the ihterests upon which the tax was assessed and coUected wet-e 
entirely contingent, bénéficiai interests, not vested in possession and 
enjoyment, aïid hericé, under the doctrine of Vanderbilt v, Eidman, 
196 iJ. S. 480, 25 Sup. Ct. 33Ï, 49 h. Ed. 563, and other cases following 
it, were not subject to tax undér the War Revenue Act, and that the 
tax was illégal afid void. Judgment was accordingly given for the re- 
eovery of the entire tax.: 'The Circuit Court of Appeals, while sus- 
taining the view of this court that the corpus of the legacies under the 
will of John Rosenfeld had not vested at the time of assessment, and 
were not subject to the tax in gross, held that, under the principle an- 
nounced in the later case of United States v. Fidelity Trust Co., 222 
U. S. 158, 32 Sup. Ct. 59, 56 E. Ed. 137 (decided pending the appeal), 
the rights given the beneflciaries by the will to receive the income of 
the legacies "were rights which were vested at the time of the assess- 
ments which were ma de thereon and were subject to the war revenue 
tax, and assessable, not upon the gross amount of the legacy, but upon 
the value of the rights to receive the annual income," and the case was 
accordingly remanded for further proceedings, with a right in the 
plaintifïs to amend their complaint accordingly. 

Having amended their pleading to conform to the changed aspects 
of the case and meet the views of the Court of Appeals, the plaintifïs 
at the présent trial hâve proceeded on the same theory as at the first, 
that their right of reeovery rertiains under section 3 of the Refunding 
Act of June 27, 1902, and made their case accordingly. That section 
provides : 

"That ih ail cases where an executor, administra tor, or trustée shall hâve 
paid, or shall hereafter pay, any tax upon any legacy or distrlbutlve share of 

(gssFor other cases aee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Personal property under the provisions of the act approved June 13, 1898, en- 
titled 'An act to provide ways and means to meet war expendltures, and for 
other purposes,' and amendments thereof, the Secretary of the Treasury be, 
and he is hereby, authorlzed and directed to refund, out of any money in the 
treasury not otherwlse approprlated, upon proper application belng made to 
the Commissioner of Internai Revenue, under such niles and régulations as 
may be prescribed, so much of sald tax as may bave been collected on con- 
tingent bénéficiai interests whlch shall not hâve become vested prier to July 
first, nineteen hundred and two." 32 Stat. 406. 

[1] The défendant ■strenuously contends that the theory upon which 
plaintiffs hâve proceeded is erroneous ; that, under the décision of the 
Circuit Court of Appeals, that section furnishes no basis for recovery ; 
that the court, having held that, to the extent of the annual income, 
the rights given plaintiffs under the will were vested rights, it results 
that the tax collected must be regarded as one involving a mère over- 
valuation of such vested interests, and that the right of the plaintiffs 
to recover, if at ail, is governed by the provisions of sections 3226, 
3227, and 3228 of the Revised Statutes . (Comp. St. 1913, §§ 5949, 
5950, 5951), to the requirements of which the plaintiffs' proofs hâve 
not conformed. 

But I am of opinion that this contention involves a misapprehension 
of the remédiai scope of section 3 and a failure to fully appreciate what 
the Refunding Act was intended to accomplish. Its évident purpose 
was, as an act of justice by the government, to provide a means to 
restore to the citizen moneys to which the government was not en- 
titled, but which he had been required to pay, by reason of a mis- 
construction by the revenue ofïicers of the provisions of the War Rev- 
enue Act, and as to the recovery of which the existing statutes aiïorded 
no adéquate remedy ; and that it was intended to cover ail instances 
where, as a resuit of the administration of that act, taxes had been to 
any extent illegally or unjustly assessed and collected is, I think, from 
its comprehensive language, quite obvions. By its very terms it con- 
templâtes that the tax may hâve been to some extent properly assessed, 
as being based upon a vested interest, and hence the provision that 
only to the extent that it exceeds such basis shall it be refunded ; that 
is, "so much of said tax as may hâve been collected on contingent, 
bénéficiai interests which shall not hâve become vested." 

The présent case falls clearly within the scope of the act. It matters 
not whether we say the assessment was erroneous, because an over- 
valuation of vested interests, or because one made wholly upon inter- 
ests which had not vested. Either is within the wrong Congress in- 
tended to redress, and both are equally within the remédiai provision 
of the statute. Nor does the décision of the Circuit Court of Appeals 
operate to take the case out of the provisions of this act. That court 
clearly indicates by its opinion that, while the tax as assessed was in 
part based upon vested rights subject to the Revenue Act, it covered 
interests which were not so vested, and that, as to such excess, plain- 
tiffs should be entitled in this action to recover. 

This construction is in harmony with that of the Department of Jus- 
tice. In his opinion rendered to the Secretary of the Treasury for his 
guidance as to the scope and purpose of the act of June 27, 1902, the 
learned Attorney General says: 
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"The provisions of tlie act are spécial, and apply to a particular elass of 
obligations against the goveniment. Being spécial, thèse elalms are not 
govemed by the provisions of the prior gênerai statute. R. S. § 3228. Suits 
brought to reeover money due under thls 'act are not actions for the recovery 
of taxes, but for money held by the governmeut in trust for the beneflt of the 
parties to whom it rightfùlly belongs. The act, liy its terms, créâtes and 
acknowledges the obligation of the govemment. A method Is prescrlbed by 
whlch eaeh party eau secure the money belonging to him whenever he wishes 
it. No tlnie bas been flxed by any rule of the Secretary of the Treasury, whicli 
lias been called to niy attention, vvlthln whlch a elaimant must apply for it, 
or after whlch the money is forfeited to the government. It Is, therefore, an 
obligation payable on deniand, and the statute of limitations does not begin 
to run until there has been a refusai to pay. or somcthlng équivalent thereto. 
United States v. Wardwell, 172 V. S. 48, 19 Sup. Ct. 86, 4.3 L. Ed. 360. It wlU 
be observed that under the provisions of thls statute Congress has granted a 
right of repayment, regardless of any conditions that may hâve heretofore 
operated as a bar to such repayment. The statute is an acknowledgment by 
Congress of a supposed moral obligation ; a provision as a bouuty of the 
government. Whether or not the taxes were originally pald under protest 
is ellminated, and the question of voluntary or involuntary payment is im- 
material." 26 Ops. Attys. Gen. 194. 

See, also, Thacher v. United States (C. C.) 149 Fed. 902. 

[2] The question as to the extent of the vested interests remains. 
The will of Rosenfeld creating a trust to continue for 11 years, during 
which period the benéficiaries were to receive the annual income, and 
at its expiration the principal or corpus of their respective legacies, 
plaintiffs contend that, under thèse provisions, the vested right of 
each subject to the tax was on the income for the defînite term of 11 
years; défendant, on the other hand, contending that the vested in- 
terests of each was to the income for life, since necessarily, under the 
terms of the will, the benéficiaries would hâve and enjoy the income 
not only during the trust, but thereafter during their lives. The latter 
is, I think, the correct construction. It is not a case where, at the ter- 
mination of the trust period, the right to receive the income might, on 
the happening of some contingency, pass to some one other than the 
beneficiary, but where, by the vësting of the corpus of the legacy at the 
termination of that period the right to the income would still remain 
for life. 

The total tax assessed and collected on the gross amount of the 
legacies given by the will was $4,062.90, which included a tax of $150 
on a legacy to Margitta Fisher, not hère in controversy. The tax on 
the legacies hère in question was, therefore, $3,912.90. The évidence 
shows that the tax properly assessable on the rights of thèse benéfi- 
ciaries was $2,480.71. The excess tax is thus represented by the dif- 
férence between the latter stmi and the sum of $3,912.90 actually col- 
lected, or $1,432.19, for which latter sum the plaintififs are entitled to 
judgment, with interest at the légal rate f rom the date of payment, and 
for their costs. 

Let judgment be entered accordingly. 
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UNITED STATES v. MULVEY. 

(Circuit Court of Appeals, Second Circuit. April 18, 1916.) 

No. 251. 

1. Aliens ®=362 — Naturamzation — RraiiT to — Tempobary Absence — "Ré- 

side.'' 

tîuder Xaturalization Act (Rev. St. § 2170 [Comp. St. 1913. § 4360]), 
deelaring tliat no alien shall be admitted to beconie a citizen who bas not 
for the contiiuied terni of five years precediiig liis admission resided in 
the United States, a mère teniiiorary absence from tlie United States 
witbiu the period will not prevent an alien from securinf; naturalization, 
for the court shoiild search out the true nieaning of the statute and give 
effect to tliat, ratlier than its letter; but the (juestion whetlier the absence 
was such as to prevent naturalization is one for each case. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 123-125; Dec. 
Dig. ®=362. 

For other définitions, see Words and Phrases, First and Second Séries, 
Réside.] 

2. Aliens <s=>62 — Naturalization — Rigiit to. 

The Naturalization Aets (Act March 26, 1790, c. 3, 1 Stat. 103, Act 
Jan. 29, 1795, c. 20, 1 Stat. 414, and Act April 14, 1802, c. 28, 2 Stat. 153) 
did not require aliens applying for citizenship to maintain a continuons 
résidence within the country for the prescribed period, but Act March 3, 
1813, c. 42, § 12, 2 Stat. 809, provlded that an alien niust hâve resided in 
the United States for the continuous terin of flve years next preceding liis 
admission and without being at any time during the flve years out of tlie 
territory of the United States. The last clause was repealed in 1848 (Act 
June 26. 1848,. c. 72, 9 Stat. 240) and the Naturalization Act (Rev. St. 
2170 [Comj). St. 1913, § 4360]) déclares that no alien shall be admitted 
to become a citizen who has not for the continued term of flve years next 
preceding bis admission resided within the United States. An alien who 
luid resided in the United States nearly the required period left with 
intention to return, but through unforeseen contingencies remained away 
for over two years. On his return he applied for naturalization. Beld 
that, as the pnrpose of requiring an alien to be a citizen is to enable liim 
to become fainiliar with local institutions, such alien, having been away 
nearly half of the prescribed period, was not entitled to naturalization. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 123-125; Dec. 
Dig. <g=62.] 

3. Aliens <S=»(kS — Naturalization — Appearance by Représentative of Bu- 

beau OF Naturalization. 

Where, in a naturalization proceeding, a représentative of the Bureau 
of Naturalization appears and présents to the District Court facts rela- 
tive to th(> Personal history of the applicant, but does not appear as an 
attorney, lie sliould be con.sidered as ainicus curia;, and not as represent- 
ing the governmeiit adversely to the applicant. 

|Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 1,38-145; Dec. 
Dig. <S=»68.] 

4. Aliens <S=70 — Naturalization — I'roceedixgs for Revocation. 

Défendant was naturalized, though a représentative of the Bureau of 
Naturalization disclosed to the court facts which showed that the appli- 
cant was not entitled. Naturalization Act June 29, 1906, c. 3592, § 15, 34 
Stat. 601 (Conip. St. 1913, § 4374), déclares that it shall be the duty of 
the United States district attorneys, upon atiidavit showing a cause there- 
for, to institute proceedings in any court having jurisdiction to naturalize 
aliens in the district in which the naturalized citizen may réside, for tlie 
purpose of setting aside and canceling the certificate of citizenship on the 

®=^J?or other cases, see sai-ie topiç & KEY-NUMBER ia ail Key-Numbered Digests & ludexefi 
232 F.— 33 



514 232 FEDERAL REPORTER 

ground of fraitd, or on the ground that such certlfleate was lllegally pro- 
cured. Naturallzation Act, § 11, ^ves the government the right to ap- 
pear in naturallzation proceedings in opposition to the alien petitioniug 
for a certlfleate. Held that, as the représentative of the Bureau of 
Naturallzation dld not appear as an attorney, but rather as amicus curise, 
and as an appeal would hâve been impracticable, because the facts pre- 
sented to the court were not preserved, and for the further reason that 
naturallzation proceedings are not adversary, the order of naturallzation 
cannot be taken as a judgment precluding the goveniment from there- 
after questioning its validity, when the certlfleate was procured through 
fraud or was illégal. 

[Ed. Note.— For other cases, see Allens, Cent. Dlg. §§ 146, 151, 154-160 ; 
Dec. Dlg. <S=>70.] 

5. Aliens ®=»69 — Natubalization — Pboceedings. 

In such case, where the facts showed that the allen was not entitled to 
naturallzation, the issuance of the certlfleate was Illégal, wlthin the act 
of 1906, and mlght be set aslde on proceedlug by the district attorney. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 147-153 ; Dec. Dig. 
<S==>69.] 

6. WoEns AND Phrases — "Illégal." 

The Word "illégal" means contrary to law, 

Hough, District Judge, dlssenting. 

Appeal from the District Court of the United States for the South - 
ern District of New York. 

Proceeding by the United States of America against Patrick Mulvey 
to cancel and set aside a decree of naturahzation. From an order 
dismissing the pétition, petitioner appeals. Reversed, with instruc- 
tions to enter order of cancellation, without préjudice to subséquent 
application. 

H. Snowden Marshall, U. S. Atty-, of New York City (Earl B. 
Barnes, Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Joseph Forrester, of New York City, for appellee. 

Before COXE and ROGERS, Circuit Judges, and HOUGH, District 
Judge. 

ROGERS, Circuit Judge. This is a proceeding in which the govern- 
ment of the United States seeks to hâve the naturallzation of the re- 
spondent set aside, canceled and declared null and void, and to hâve 
him restrained and enjoined from setting up or claiming any rights, 
privilèges, benefits, or advantages whatsoever under his decree of 
naturallzation. 

[1,2] The proceeding is under the provisions of section 15 of the 
Act of Congress of June 29, 1906, which provides as f ollows : 

"That it shall be the duty of the United States district attorneys for the 
respective districts, upon aflidavit showing good cause therefor, to institute 
proceedings in any court having jurisdlctlon to naturalize allens in the judi- 
clal district in whleh tlie naturallzed citizen niay réside at the tinie of bringlng 
the suit, for the purpose of setting aside and cancelllng the certlfleate of clti- 
zenshlp on the ground of fraud or on the ground that such certlfleate 
* « * was lllegally procured. * * * " 34 stat. 601. 
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The Naturalization Act contains the f ollowing provision : 

"No alien shall bè admitted to become a citizen who bas not fôr the con- 
tinuée! term of flve years next preceding bis admission reslded within tbe 
TJnited States." U. S. Eev. Stat. (2d Ed. 1878) § 2170 (Oomp. St. 1913, § 
4360). 

It appears that the respondent is a native of Ireland and first arrived 
in the United States f rom that country in April, 1908, when he reached 
the port of the city of New York. He remained continuously in New 
York from that time until July 18, 1912, when he departed from the 
country taking a ship for Ireland. His return to Ireland was occa- 
sioned by news he received of his mother's illness. His intention was 
to see his mother, who was a widow, and had written him of her 
illness, and asked that he. return; and at the time he left the United 
States it was with the intention of returning to this country, and of 
rtiarrying a woman to whom he was engaged, and who lived hère. 
That at the time he left the United States he had the intention of re- 
turning is shown by the fact that he left his clothes and a trunk hère 
with his sister, with whom he had lived. After hç arrived in Ireland, 
his mother wanted him to reniain with her for a time. This he conserit- 
ed to do, and it was not until September 19, 1914, that he left Ire- 
land, arriving in this country on September 27 , 1914. When he first 
reached the United States, two brothers and three gisters were already 
living hère, and they hâve since remained hère. We hâve no doubt, 
upon the testimony in the record, that the respondent fully intended 
to return when he left this country, and that he never changed his 
intentions. 

Having arrived the second time in the United States, as above stated, 
on September 27, 1914, he applied for his naturalization papers on 
December 28, 1914, and a final hearing was had on April 13, 1915. 
The facts in référence to his absence were known to the District Court, 
but that court was under the impression that he was entitled to nat- 
uralization and had not lost his résidence by his visit to Ireland. 

The question is whether an alien, who came to the United States 
fiye years prior to his naturalization, but has been absent from the 
United States during the five-year period for a period of two years and 
two months, and during the entire period of his absence has intended 
to return to this country, is entitled to hâve such absence disregarded 
upon his actual return to the United States, so that the time of his ab- 
sence may be counted as a part of "the continued term of five years 
next preceding his admission" to citizenship during which he must 
hâve resided in the United States. 

In other words, what did Congress mean when it enacted that no 
aUen should be admitted to become a citizen "who has not for the con- 
tinued term of five years next preceding his admission resided within 
the United States"? Must the alien be actually résident within the 
country for the entire period of five years, so that a temporary absence 
at any time during the period will deprive him of the advantage of the 
previious actual résidence, andi miake it necessary to date the 
beginning of his "continued term of five years" from the date of his 
return, rather than from the date of his original arrivai? It cannot be 
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supposée! that Congress intended that any such unreasonable construc- 
tion should be placed upon the act. Where adhérence to the strict 
letter of a statute would lead to injustice or to manifest absurdity, it 
carinot be supposed that the lawmaking body intended any such re- 
suit. In such cases the duty devolves upon the court to search out the 
true meaning of the statute and to permit the spirit or reason of the 
law to preyail over its letter. A thing may be within the letter of a 
statute, atid yet not within the statute, because not within its spirit, nor 
within the intention of its makers. See Holy Trinity Church v. 
United States, 143 U. S. 457, 459, 12 Sup. Ct. 511, 36 L. Ed. 226 
(1892). 

This court does not entertain the idea that Congress meant by this 
einactment that an alien niust be actuàlly and physically within the 
United States for every day of the five-year period. And if it is not 
necessary that the alien be actuàlly présent within the territory of the 
United States for evéry moment of the five-year perïod, then the court 
is confrbnted with the question how much of the time may he be ab- 
sent. This obviously raises a question of some difficulty. But the diffi- 
culty it présents must not lead the court into the absurdity of con- 
cluding that the continuons character.of an alien's résidence is fatally 
destroyed if, for any purpose and for any length of time, he tempo- 
rarily goes beyond the country's borders. We think that each case of 
this kind must be decided according to its own circumstances. If an 
alien départs from the United States with no intention of returning, 
he may by that act lose his résidence in this country, so that if, after 
a time, he again changes his mind and returns to this couritry, the 
continuous character of his previous résidence has been fatally destroy- 
ed, and the five-year period of continuous résidence will date from 
his return. If, hovvever, he départs for a temporary purpose and with 
an intention of returning, which exists during the whole period of 
his absence, and at length does return, then the question of whether 
his absence has put an end to the continuous character of his résidence 
is one which the court must détermine according to the facts of the 
case. 

In the case at bar the respondent was absent for nearly one-half of 
the prescribed period of five years. The purpose of requiring aliens 
applying for citizenship to réside continuously within the country for 
five years is not only to satisfy the government as to the good faith of 
the applicant and as to his good character, but it is also to aiïord the 
alien a suflficient opportunity to understand and familiarize himself 
with our institutions and mode of government. In the opinion of Con- 
gress five years is none too long a period for this purpose. That be- 
ing the case, we hâve no doubt that an absence from the United States 
for a period of twb years and two months from the time the alien 
arrived will preclude him from being entitled to naturalization five 
years from the date of his original arrivai. Actual résidence within 
the country for a little over half of the required time and a construc- 
tive résidence for the balance of the time is not a compliance with the 
act of Congress. 

The Naturalization Act . of 1790 (Act March 26, 1790, c. 3, 1 
Stat. 103), and that of 1795 (Act Jan. 29/ 1795, c. 20, 1 Stat. 414), 
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and that of 1802 (Act April 14, 1802, c. 28, 2 Stat. 153), did 
not require aliens applying for citizenship to maintain a "continu- 
ous" résidence within the country for the prescribed period. But Act 
March 3, 1813, c. 42, § 12, 2 Stat. 809, first provided that the alien 
must hâve resided in the United States "for the continued term of five 
years next preceding his admission," and added, "vvithout being at any 
time ditring the said five years, out of the territory of the United 
States." The last-mentioned clause was repealed by Act June 26, 1848, 
c. 72, 9 Stat. 240. But since the act of 1813 the law has required rés- 
idence for the continuous term of five years, or, as the act now reads, 
"for the continued term of five years." The fact that in the earliest 
acts a "continuous" résidence was not required, while in the latter 
acts and in the existing law it must be for a "continued term," is sig- 
nificant. It is also significant that, while retaining "the continuous 
term" of the act of 1813, there has been eliminated the clause "with- 
out being at any time during the said five years, out of the territory of 
the United States." And while a résident domicile in this couhtry 
might not be interrupted by transient absences animo revertendi, we 
are satisfied that for the purposes of this act it is interrupted by an 
absence which extends over a period of two years and two months. 
To hold otherwise, it seems to us, is to destroy and make of little efïect 
the obvions purpose of Congress in establishing the continued term of 
five years. 

This case is somewhat similar in its facts to that of United States 
V. Cantini, 212 Fed. 925, 129 C. C. A. 445 (1914), decided in the Third 
Circuit. In that case, as in this, the government sought to cancel a 
certificate of naturalization. The défendant came froni Italy to the 
United States and had been in this country for more than nine years, 
when he returned to Italy to visit his parents for three months. For 
varions reasons his stay there was prolonged. The court below found 
as a fact that he had never abandoned, nor intended to abandon, his rés- 
idence in this country. He remained away, however, for two years, 
returning on August 22, 1910. Naturalization was granted hirri in 
1911. The government asked to hâve the certificate canceled on the 
ground that he had not resided in the United States for the continued 
term of five years next preceding his admission. The District Court 
denied the relief asked, on the ground that, as there had been no 
change in his domicile during the period of his absence, his right to 
naturalization was not lost. The Court of Appeals reversed the case, 
saying that the undisputed facts before it seemed to establish the fact 
that the man had not resided continuously within the United States for 
five years preceding his application. 

[3, 4] Before concluding this opinion it is proper to say that we do 
not think the District Court was without jurisdiction to consider the 
matter submitted to it. The claim was made that, as the government 
is given by section 11 of the Naturalization Act the right to appear in 
naturalization procecdings and to be heard in opposition, it is bound by 
the order of the court in granting naturalization, unless it sues out a 
writ of error. No vvrit of error was obtained. Instead the govern- 
ment filed a pétition in the District Court asking for the cancellation p£ 
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the certificate. The pétition was brought in May, 1915, and the decree 
admitting to citizenship was entered on April 13, 1915. The pétition 
was dismissed, and this appeal was taken. 

A proceeding for the naturalization of an alien is in a certain sensé 
a judicial proceeding, which results in a judgment. But the United 
States is net for ail purposes concluded thereby. The proceeding is 
not adversary in its nature. The government is not a necessary party 
to the proceeding, and no notice is required to be given to it. See 
Johannessen v. United States, 225 U. S. 227, 32 Sup. Ct. 613, 56 h. Ed. 
1066 (1912). In that case the government filed a pétition to cancel a 
certificate of citizenship alleged to hâve been fraudulently and illegally 
procured. The lower court overruled the demurrer to the pétition and 
canceled the certificate, and the Suprême Court affirmed the decree. 
The pétition was filed under section 15 of the act of 1906. In that 
case the original proceeding had been without notice to the government 
and was upon ex parte proof s. The décision, theref ore, is confiined to 
a judgment rendered under such circumstances. The Suprême Court 
refrained from expressing any opinion as to the effect of a judgment 
allowing naturalization in a case where the government had appeared 
and litigated the matter. 

In the case at bar a représentative of the Bureau of Naturalization 
had appeared bef ore the District Court when the application for the 
certificate of citizenship was pending and placed before it the facts as to 
the applicant's absence in Ireland. The court thought that thèse facts 
did not deprive the respondent of his right to be naturalized, inasmuch 
as he had not lost his résidence. After this décision the chief natural- 
ization examiner in New York City requested the United States dis- 
trict attorney to institute this proceeding. It does not affirmatively 
appear in this record that .any law officer of the government was heard 
in opposition in the proceeding originally had before the District Court, 
or that- he was présent or took any part in the proceedings. AU that is 
disclosed is that some one connectée! with the Bureau of Naturalization 
was présent and was heard in opposition. The représentative of the 
Bureau was not the attorney for the government in the district in which 
the proceeding took place, and he was not even an attorney. His ap- 
pearance at ,such:hearings is as amicus curias, to présent to the court 
such facts relative to the personal history of the several applicants as 
the Bureau's investigations may bave disclosed. The order admitting 
the respondent to citizenship recites no appearance by the government 
on the hearing, no minutes of the testimony were taken, and no record 
presen^ed. Under such circumstances we do not think that the appear- 
ance of a représentative of the Bureau in the proceedings is to be re- 
garded as an appearance by the United States in the technical sensé in 
which that word is used in judicial proceedings. The United States, 
therefore, is riot so bound by the decree that it is not entitled to proceed 
by pétition to cancel the certificate so issued. And it is not necessary 
that the proceeding to cancel be commenced before the District Judge 
who entered the order admitting the respondent to citizenship. The 
fact is quite immaterial that in the présent case it was instituted before 
another District Judge of the same district exercising co-ordinate juris- 
diction. 
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[5, 6] Section 15 of the act authorizes the district attomey to pro- 
ceed by pétition to set aside the certificate "on the ground of f raud or 
on the ground that such certificate was illegally procured." It is con- 
ceded that no fraud was practiced on the court. And it is said that, 
while the certificate in this case may hâve been erroneously granted, 
it was not illegally procured, and that therefore the right to proceed by 
pétition does not exist. We do not agrée to that view of the statute. 
The Word "illégal" means contrary to Taw, and therefore we think that 
the word as employed in this particular statute may be construed to 
mean that, whenever an alien has obtained a certificate of citizenship 
which is unauthorized by the Naturalization Act, he has procured it 
"illegally," or contrary to law. Every statute must be construed with 
référence to the object intended to be accomplished by it. In order to 
ascerfain this object it is proper to consider the occasion and neces- 
sity of its enactment and the statute should be given that construction 
which is best calculated to advance its object. In naturalization pro- 
ceedings it is not usually the case that the government is represented 
by its law officers, or that minutes of the testimony are taken and a 
record preserved, upon which a writ of errer or an appeal can be based. 
The particular case now before us is a good illustration of the practice. 
There is no record of the testimony that was taken at the original hear- 
ing before the District Judge, and if the district attorney had attempted 
to bring the matter before this court on writ of error or an appeal, 
we would hâve been precluded from passing upon the merits because 
of the absence of the testimony. Moreover the courts hâve decided 
that there is no right to review by writ of error the action of a District 
Court in a naturalization proceeding, it not being a "case" within the 
act of Congress conferring jurisdiction upon the Circuit Courts of Ap- 
peal "in ail cases" etc. See United States v. Dolla, 177 Fed. 101, 100 
C. C. A. 521 (5th Circuit); United States v. Neugebauer, 221 Fed. 
938, 137 C. C. A. 508. There was reason enough, therefore, for the 
enactment of the provision authorizing the district attorney to proceed 
by pétition in this class of cases, and we are not inclined to give to its 
language a meaning which would unnecessarily, and so far as we can 
see without good reason, narrow the object intended to be accom- 
plished. 

It may be said in passing that this court has in several cases had 
before it upon appeal the action of District Courts in naturalization pro- 
ceedings. We hâve never had the question raised in any of them by 
counsel whether the court had jurisdiction to proceed upon appeal in 
such cases. The court's jurisdiction was not challenged in any of 
them, and without benefit of argument we were not disposed to décide 
the question. And the question is not now before us, and we express 
no opinion one way or the other concerning it. We hâve simply called 
attention to the matter for the purpose of showing that a serions doubt 
existed in the minds of the profession as to whether the right to review 
upon either writ of error or upon appeal existed. 

We may also point out that in the cases in which this court reviewed 
upon appeal proceedings in naturalization the records disclose that the 
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United States attofney had' appeared on behalf df the government in 
opposition to the applicant's pétition at the final hearing- in the District 
Court, and a record had been made of the testimony and proceedings 
tliere had. United States v. Cohen, 179 Fed. 834, 103 C. C. A. 28, 
29 L. R. A. (N. S.) 829; United States v. Poslusny, 179 Fed. 836, lOo 
C; C. A. 324; United States v. Balsara, 180 Fed. 694, 103 C. C. A. 
660; Yimghauss v. United States, 218 Fed. 168, 134 C. C. A. 67. 

The Court of Appeals in the Third Circuit has evidently placed the 
same construction on section 15 of the act as that which we place upon 
it. For npoh facts very similar to those in the case at bar, and which 
hâve already been stated in an earlier part of this opinion, it canceled 
the certificate upon pétition. United States v. Cantini, supra. And 
there are a number of cases in the District Courts in which upon péti- 
tion certificates hâve been canceled for errors of law. United States 
V. Plaistow (D. C.) 189 Fed. 1006; United States v. Nopoulos (D. C.) 
225 Fed. 655; United States v. Albertini (D. C.) 206 Fed. 133; United 
States V. Van Der Molen (D. C.) 163 Fed. 650; United States v. Schurr 
(D. C.) 163 Fed. 648. 

The decree dismissing the pétition is reversed, with instructions to 
enter an order of cancellation, but without préjudice to the respondent's 
right to make a new application at the proper time. 

HOUGH, District Judge (dissenting). Whether Mulvey shall be 
a citizen by virtue of the naturalization complained of seems unim- 
portant — certainly to Mulvey, who has not appeared in this court. The 
.substantial question is by vvhat method shall error in naturalization be 
corrected ? 

It is plain from this record (and undenied) that every pièce of évi- 
dence presented under this pétition was laid before the court which 
granted naturalization, and also that the United States was represented 
at the hearing and then and there objected to Mulvey's admission. No 
fraud, in the sensé of either suppressing truth or suggesting falsehood, 
is alleged or argued. There was no illegality on the part of Mulvey 
in applying for naturalization to that court, nor in telling the truth 
(as he did) about his history and movements. The only arguable point 
arising in or suggested by the naturalization proceeding was whether 
Mulvey's résidence in this country had been continuons. 

Procédure by this independent suit, instead of appeal from the nat- 
uralization order, is said to be justified by section 15 of the Naturali- 
zation Law, which authorizes and directs the institution of proceed- 
ings demanding the cancellation of certificates of citizenship "on the 
ground of fraud or on the ground that such certificate was illegally 
procured." There is a plain différence between illegality and irregu- 
larity or error. "Illegality" signifies "that which is contrary to the 
principles of law, and dénotes a 'complète defect in the proceedings.' " 
People V. Kelly, 1 Abb. Prac. N. S. (N. Y.) 437. "Irregularity is 
want of adhérence to some prescribed rule. * * * Illegality is 
predicable of radical defects only, and signifies that which is contrary 
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to the principles of law, as distinguishable from mère rules of pro- 
cédure." Ex parte Mooney, 26 W. Va. 40 (53 Am. Rép. 59).^ "Er- 
roneoiis" connotes merely a mistake in the application of the law or 
the ascertainment of fact. 

The only purpose of this suit is by a new action wholly indépendant 
of the original proceeding to lay the évidence upon which the naturali- 
zation judge legally, though perhaps erroneously, acted before another 
trial court in order to correct an alleged error in applying the law to 
admitted facts. Complainant's position is perhaps best shown by one 
phrase in the record where counsel (perhaps inadvertently) declared 
that Mulvey's certificate had been "illegally granted." It may hâve been 
erroneously granted, but the grant was not illégal, for such is not the 
efifect of error in the exercise of lawful jurisdiction. "A judgment 
cannot be unlawful, unless that judgment be an àbsolute nullity ; and 
it is not a nullity if the court has gênerai jurisdiction of the subject, 
although it should be erroneous." Per Marshall, C. J., Ex parte Wat- 
kins, 3 Pet. at 203, 7 L. Ed. 650. 

The question whether the statute referred to requires, or even ex- 
cuses, the correction of error by a new suit, is I think a rnatter of 
considérable importance. The nature of naturalization proceedings in 
the United States has neve'r been doubtful. The statutory method of 
acquiring citizenship has varied only in détail during the last century. 
In Spratt v. Spratt, 4 Pet. 393, 7 L. Ed. 897, Marshall, C. J., pointed 
out that the statutes — 

"submit tlie décision on the right of allens tô adniis.slon as, eitizens to courts 
of record. Tliey are to receive testimony, to compare it with the law, and to 
jiidge on both law and fact. Tliis; jndf,'U)ent is entered on record as the judg- 
ment of the court. It seems to us, if it be in légal forni, to close al! inquiry, 
and, like every other judgment, to be complète évidence of its own vailidity." 

In Mutual. Benefit, etc., Co. v. Tisdale, 91_U. S. 245, 23 L. Ed. 314, 
Hunt, J., said that the certificate of citizenship "is against ail the world 
a judgment of. citizenship."^ ,i .• 

There was no difficulty in reviewing this naturalization order by an 
appeal as from a chancery deereë. This has been donc in this court 
in United States v. Cohen, 179 Fed. 834, 103 C. C. A. 28, 29 L. R, A. 
(N. S.) 829; United States v. Poslusny, 179 Fed. 836, 103 C. C. A. 324; 
United States v. Balsara, 180 Fed. 694, 103 C. C. A. 660; and Yung- 
hauss V. United States, 218 Fed. 168, 134 C. C. A. 67. Thèse cases 

1 This définition of illegality cornes from Tidd's Practlce, and has been 
adopted or favored in Ex parte Sewartz, 2 Tex. App. 74 ; Barton v. Saunders, 
16 Or. 51, 16 Pac. !>21, 8 Am. St. Rep. 261 ; Ex parte Gibson, 31 Cal. 619, 91 
Am. Dec. 546; and Bronk v. State, 43 Fia. 461, 31 South. 248, 99 Amj St. 
Rep. 119, where maiiy other cases are cited. See also Thompson v. Doty, 72 
Ind. 336; Teople v. Liscomb, 60 N. ï. 559; 19 Am. Rep. 211. 

2To the same èfCect see Oampbell v. Gordon, 6 Cranch, 176, 3 L. Ed. 190 ; 
Ex parte Cregg, 2 Curtls, 98 Fed. Cas. No, â,380; In re Coleman, 15 Blàtch. 
406, Fed. Cas. No. 2,980; Plntsch, etc., Co.' V. Bérgin (C. C:) 84 Fed. 140; 
McCarthy v. Marsh, 5 N. Y. 270; People v. Snyder, 41 N. Y. 307; State v. 
Hoefliliger, 35 WSs. 4O0;. Staté v. Mac-donald; 24 MîriH, 58. And for a feyiew 
of the matter in an Independent suit to auhiil a certificate of naturalization on 
the grqund of fraud, see United States V, Kprsçh (Q. C) 42 Fed. 417. 
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indicate that we hâve declinéd to follow United States v. Dolla, 177 
Fed. 101, 100 C. C. A. 521, and United States v. Neugebauier, 221 Fed. 
938, 137 C. C. A. 508. The word "case," in section 128, Judicial Code 
(Act March_3, 1911, c. 231, 36 Stat. 1133 [Comp. St. 1913, § 1120]), 
is not used in so narrow a sensé as to deprive this court of the duty 
of reviewing a final order in so serious a matter as citizenship. There- 
fore is cannot be contended that no remedy other than this original 
suit existed, which is the case in those circuits where the Dolla and 
Neugebauer décisions are in force. 

Since, therefore, Mulvey's certificate was neither illegally procured 
nor granted, and since there was no fraud, it is clear to me that the 
statute by which it is sought to justify this pétition does not cover the 
mère correction of error or irregularity. The statute finds its appli- 
cation to cases where the record of naturalization is fair, where no 
appeal upon that record would unfold to the appellate court any error, 
irregularity, or mistake, with the result that it is only by new matter 
and a new record that relief can be obtained. 

!■ There is nothing in Johannessen v. United States, 225 U. S. 227, 
at page 237, 32 Sup. Ct. 613, at page 615 (56 L. Ed. 1066), to contradict 
thèse views. Indeed, such a proceeding as this was expressly excluded 
f rom considération when Pitney, J., said : 

"What may be the effeCt o£ a judgment allowing naturalization In a case 
where the goverûment has appeared and litigated the matter does not now 
coneem us." 

The majority décision herein gives to the United States (but not to 
the appHcant) a choice of two methods of correcting errors in naturali- 
zation: It may either appeal direct or bring an action such as this, 
wherein it is sought (in effect) to reverse one decree by the entry of 
another, oftentimes in the same court. A more disorderly and unde- 
sirable practice I cannot imagine, and I believe it also to be unjusti- 
fiable, because section 15 of the act authorizes suits of this kind only 
for fraud and illegality, and not for the correction of error. 



MOFFATT T. IJNITED STATES.» 
(Circuit Court of Appeals, Eighth Circuit. March 6, 1916.) 

No. 4178. 

1. Cbiminal I/AW <S=»279, 280(2) — Pleas iiï Abatbment — Time oï Filino — 
sufficienct. 

X plea In abatement, flled nlne months after the retnrn of an indict- 
meiit, on the ground that the order of the court requlred 30 names to be 
draWn from the jury box, and that 24 of the persons summoned attended, 
from whom the grand jury was selected, was properly overruled, where 
It cpntained no allégation excuslng the delay in flllng the same, nor of 
any facts showing tUajt any of the grand jurors were disqualifled, or that 
défendant was in any w^y prejudlced by the manner la which they were 
selected. 

[Kd. Note.— For other cases, see Crlmlnal Law, Cent iDig. §§ 643, 644, 
647, 048 ; Dec. Dlg. «=»279, 280(2).] 

4s»For othar casM sm sam* topie * KSiT-NUMBÈSIt tn ail Key-NumtMred Dlgeata & Indexas 
•Reh<wrlng deoled May 19, 191S. 
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2. PosT Office iS=>48(4) — TJsing or Mails to Promote Fbaud — Sufficiency 

OF INDICTMENT. 

An iiidictmeut under Criininal Code (Act March 4, 1909, c. 321) § 215, 
35 Stat. 1130 (Comp. St. 1913, § 10885), for uslng the mails to promote a 
scheme to defraud, is sufficlent, where it sets out ail the particulars 
constituting the oflfense of devising a scheme to defraud, and the use of 
the mails to promote such scheme, and the intent to defraud is manifest 
from the nature of the scheme itself. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 72 ; Dec. Dig. 
<©=>4S(4).] 

3. Post Ofrce <S=>49 — Using Mails to Pbomote Fbaud — Evidence. 

Evidence in a prosecution for using the mails to defraud that a letter 
was caused to be mailed by défendant, and that It was placed in a rented 
box at the post office to whlch it was addressed, from vyhich it was ob- 
tained by the addressee, held sufficlent to establlsh the allégation that 
défendant caused it to be delivered by mail. 

[Ed. Note.— B'or other cases, see Post Office, Cent. Dig. §§ 84r-86 ; Dec. 
Dig. ®=>49.1 

4. Criminal Law <s;=a371(l)— Evidence — Subséquent Acts of Défendant. 

In cases involvlng fraud, or the intent with whlch an aecused does an 
act, collatéral faets and clrcumstances, and his other acts of a kindred 
- character, both prior and subséquent, not too i-emote in time, are ad- 
missible in évidence. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 830, 831 ; 
Dec. Dig. <S=3371(1).] 

5. Criminal Law @=o670 — Evidence — General ,Scope of Inquiry. 

Evidence should be admitted, if compétent and relevant, upon any issue 
or any phase of the case, and the party offering it need not explain the 
point or matter to which it is addressed, unless required to do so by 
the court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §| 757, 1593- 
1596; Dec. Dig. <g=>670.] 

6. Criminal Law ®=>S24(S) — Tbial — Limiting Effect of Evidence. 

It is not the duty of the court in a criminal case to explain and llmit 
the bearing of évidence to the jury, in the absence of an appropriate re- 
quest by the party desiring It done. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1999; Dec. 
Dig. <S=824(8).] 

7. Post Office <S=>49 — Prosecution foe Using Mails tq Defraud — Evi- 

dence. 

Where an alleged scheme to defraud, to be carrled out by the use of 
the mails, consisted of mailing cireulars intended to induce the ad- 
dressees to huy stock in an oil company, and which contained many 
rei)resentatlons as to the proved character of the property of the Com- 
pany, that the wells vvould continue to produce for many years, etc., évi- 
dence to show the condition of the wells and property within a reasonable 
time afterwards was admissible. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86 ; Dec. 
Dig. <&==49.] 

8. Post Of^-ice <S=3.S5^1îaiNG Mails to Defraud — Eléments of Offense. 

Criminal Code, § 215, making it an offense to use the mails to promote 
a scheme to defraud, is not confined to cases where false représentations 
are made as to existing facts, but includes as well schemes to defraud by 
means of repre.sentations and promises as to the future. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 55; Dec. Dig. 
®=>35.] 

^zsFor othar cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes j 



524 232 FEDERAL REPORTER 

In Error to the District Court of the United States for the Eastern 
District of Missouri; David Pi Dyer, Judge. 

Criminal prosecution by the United States against Benjamin E. 
Moffatt. Judgment of conviction, and défendant brings error. Af- 
firmed. 

W. Knox riaynes, of Chicago, 111., for plaintiff in error. 

Charles A. Houts, Sp: Asst. U. S. Atty., of St. Louis, Mo. (Arthur 
L. Oliver, U. S. Atty., of St. Louis, Mo., on the brief), for the United 
States. 

Before HOOK, Circuit Judge, and YOUMANS and ELLIOTT, 
District Judges. 

ELLIOTT, District Judge. The plaintiff in error, Benjamin F. 
Moffatt, hereinafter referred to as the défendant, was indicted, charged 
with violations of section 215 of the Pénal Code. The indictment con- 
tained six counts, and upon trial the jury returned a verdict of not 
guilty as to ail of the counts in the indictment, except count No. 3, and 
as to that a verdict of guilty was returned. So much of the indictment 
as is material hère is as follows : 

"The grand jurors of the United States, impaneled and sworn In the District 
Court of the United States for the Easteru Division of tlie Eastern .Tudieial 
District of ■ Missouri at the September term thereof , in the year 1912, and 
inquiring for that division and district, upon their oaths présent and tlmrge 
that Benjamin F. Moffatt, late of the city of Chicago, couuty of Cook, state of 
minois, on the 2d day of December, 1910, did wronsfully and unlawfully de- 
vise a certain sclienie and artifice for obtaiuing: money and property from a 
class of perspns herein in this count mentioned, reslding within tlie United 
States, by means of false and fraudulent pretens<î8, représentations, and 
promises, and thereupon converting such money and property to liis own 
lise, witliout repaying, or returning, or accounting for the same to snch 
persbng, ■ and thereby defraudlng said persons of tlie same, an essential 
and necessary part of which said scheme and artifice was the intention al 
use by him, the said Benjamin F. Moffatt, of the mails and post office 
establishment of the United States, that Is to say, the scheme and artifice now 
hère descrlbed, having on said 2d day of December, 19J0, entered into a con- 
tract with the Buick OU Company, a corporation orgaiiiz/ed and then existlng 
nnder tlie lavvs of the state of California, with a capital stock of flve million 
dollars (.fS.OOO.OOO.OO), divided into flve million (5,000,000) shares, each of a par 
value of one dollar (^1.00), under the terms of which said eontract said Ben- 
jamin F. MofEûtt, together with one Frederick Ixirenz and one Ben Levon, 
undertook to purchase, and said Buick OU Company undertook to sell, flve 
hundred thousand (500,000) shares of the capital stock of said Buick Oil 
Company (less such number of shares of said stock as had theretofore 
been issued under contracts which said MofiCatt and others associated with 
him had theretofore had with said Buick Oil Company), at a priée of flfteen 
cents (15 cents) for each said share, said Benjamin F. Moffatt eonceived on the 
day in this count aforesaid a device and plan for obtaining from E. S. Briggs, 
Charles W. Barth, Solomon S. Goldberg, ,Tohn E. Gregg, L. W. Hani, Frank 
Houts, Wni. B. Martin, Edward C. Speekart, Wm. Trapp, Mrs. Fannie Tyrill, 
Mrs. Mildred Wagner, and Andrew Walz, and from others to the grand 
jurors unknown, and from the public generally, by the sale to such persons of 
said shares of said capital stock of said corporation, and of such shares of 
stock in said corporation as said Benjamin F. Moffatt should thereafter be 
able to açquire, numerous large sums of money upon divers false and fraudu- 
lent prêteuses, représentations, and promises by the said Benjamin F. Moffatt, 
made and to be made in print from tlme to tline in new'spapers, letters, cir- 
cular letters, and pamphlets, sent andi to be sent by mail to such persôus, 
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in whlch sai<l iiewspapeFS.. letters, circular letters, and pami>lilets the saia 
Benjamin P. Moffatt wouid anddid represent (and said représentations were 
reas<mal)ly caloulated to cause Siûd persons to Iwlieve) that the purchase of 
Kaid stocli l)y said persons was an advisable tliing to do and would be a safe 
and ijrofitable investment of their funds ; that the stodv whicli said Benjamin 
F. Moffatt wou'Kl and did offer for sale was treasury stock of said BulckOll 
Company, belonglng to said Bulck Oil Company, and that the proeeeds of such 
sale thereof as said Benjamin F. Moft'att had and mlght thereafter make 
would and did go into.the treasury of said Buick OU Company; that In selllng 
said stock said Benjamin F. Moffatt was acting for and on behalf of said 
Bulck OU Company ; that said Benjamin F. Moffatt was the gênerai manager 
of the Buick OU Company, and that the offices maintained by him In the 
clty of Chicago, state of lUinols, were the offices of said Bulek OU Company ; 
that the proeeeds of the sale of such of said stocks as should be and had 
been sold by said Benjamin F. Moffatt, less the bare cost of selllng said stock, 
had been and was belng used In the development of the propertles of the Bulck 
OU Company ; that quarterly dlvldends liad been and would l>e pald upon 
said stock of said Bulck OU Company, and that constautly Increasing dlvl- 
dends upon said stock would be pald ; that divers advertlsements, clrculars, 
and letters whlch said Benjamin F. Moffatt would send and had sent to said 
persons advertlslng said stock for sale was authorized and slgned by said 
Buick OU Company, and by D. D. Bulck, président of said Bulck OU Com- 
pany, and by D. D. Buick, indlvidually, and that the said Benjamin F. 
Moffatt was the only person through wliom said stock could safely be pur- 
chased ; whereas In truth and In fact, as he, the said Benjamin F. Moffatt, 
well knew at the tlme and place of so devising said scheme and artifice for 
obtalning money and property in this count of thls indictment mentioned, in 
the manner and by the means in this count aforesald, and of converting such 
money to his own use, and of defraudlng the persons in thls count referred 
to out of the same, and of committing the several offenses of unlawfuUy 
using the mails In the counts of this Indictment (from 1 to 6, both Inclusive), 
and as the grand jurors aforesald, upon their oaths aforesald, charge the facts 
to be, such purchases of said capital stock Ijy said persons was an inadvisable 
thing to do, and would be an unsafe, unprofitable, and losing Investment of 
their funds ; that the stock whlch said Benjamin F. Moffatt would there- 
upon sell to such persons was net treasury stock of said Buick OU Company, 
and did uot belong to said Bulck Oil Company, and the proeeeds of the sale 
thereof would not and did not go Into the treasury of said Bulck Oil Com- 
pany ; that in the sale of said stock said Benjamin F. Moffatt was not and 
would not act for and on behalf of said Buick Oil Company, but would act 
for and on his own aceount; that said Benjamin F. Moffatt was not and 
would not be the gênerai manager of said Buick OU Company, and that he 
had no officiai connection wlth said Bulck Oil Company, and that the offices 
maintained by said Benjamin F. Moffatt In Chicago would not be and were 
not offices of said Bulck OU Company ; that the proeeeds of the sale of the 
stock whlch said Benjamin F. Moffatt would and did sell, less the bare 
cost of selllng said stock, did not and would not go Into the development of 
the propertles of said Bulck OU Company, but, on the contrary, said pro- 
eeeds would be converted to the use of said Benjamin F. Moiïatt ; that quart- 
erly and constantly increasing dlvldends had not been and would not be pald 
upon the outstandlng stock of said Bulck OU Company ; that the said adver- 
tlsements, clrculars, and letters whlch the said Benjamin F. Moffatt would 
and did send out in advertlslng said stock for sale, purporting to be authorized 
and slgned by said Buick OU Company, and by D. D. Buick, président of said 
OU Company, and by D. D. Bulck, indlvidually, would not be and had not 
been authorized or slgned by the Buick OU Company, by D. D. Bulck, prési- 
dent of the Bulek OU Company, or liy D. D. Bulck, indlvidually, but that, on 
the contrary, said advertlsements, clrculars and letters, purporting to be so 
slgned and authorized, would be and were sent out by said Benjamin F. 
Moffatt without the knowledge or consent and over the protest of said 
Buick OU Company, D. I). Bulck, président of saidnBulek OU Company, and 
D. D. Bulck, indlvidually, and that said Benjamin F. Moffatt was not and 
w-ould not be the only person from whom said stock could safely be purchased." 
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Omitting the overt acts set forth in the first count of the indictment, 
ihe third count, upon which the défendant was convicted, is as f ollows : 

"Third Count. And the grand jurors aforesaid, upon their oaths aforesald, 
do further présent and charge that sald Benjamin F. Moffatt, on or about the 
16th day of December, 1910, so having devised the scheme and artifice for 
obtaining money and property from the class of persons referred to and 
described In the flrst count of this indictment by means of false and fraudu- 
lent pretenses, représentations, and promises in said flrst count mentioned and 
described, and of defrauding said persons of their money and property by the 
means and in the manner in said flrst count aforesald (the allégations of said 
flrst count descriptive of sald scheme and artlflce including the allégations of 
Intent and knowledge on thè part of sald Benjamin F. Moflfatt are by référence 
hereby ineorporated in this count as fully as if hère set forth and repeated), 
in and for executing said scheme and artifice and attemptlng so to do, and 
for the purpose and wlth the intention on hls part of executing sald scheme 
and artifice, and attemptlng so to do unlawfully, feloniously, and knowingly 
dld cause to be delivered by mail by the iwst office establishment of the United 
States, according to the direction thereon, at the city of St. Louis, and within 
the division and district aforesald, and within the jurisdiction of the court, a 
certain letter, dated at Chicago, 111., and inclosed in an envelope and addressed 
and directed to 'Mr. E. S. Briggs, 418 Walnvvrlght Bldg., St. Louis, Mo.,' and 
which said envelope then and there bore a return card as follows, to wit: 
'Return lu Hve Days to Buick 011 Company, Room 420 Marquette Bldg., Chi- 
cago, lil.,' and which sald eiivelope and letter thereln contalned was by the 
sald Benjamin F. Moffatt, at the time aforesaid, deposlted and caused to be 
deposited in the mails of the United States, with an uncanceled 2-cent 
postage stamp thereon, at the city of Chicago, in the state of Illinois, for 
mailing and dèlivery, wlth the Intent on the part of him, the sâid Benjamin 
F. Moffatt, that sald letter and said envelope should be carrled by the mails 
of the United States and delivered to said E. S. Briggs, orie of the said 
persons so to be defrauded, and the person to whoni it was directed, according 
to the directions thereon, at and in the city of St. Louis, state of Missouri, 
and which said letter aforesaid was thereupon delivered by mail by the 
post office establishment of the United States, according to the direction there- 
on, which said letter was as folio vk's, to wit: 

" 'Offlcers. Home OflSce. 

" 'D. D. Buick, Près. Los Angeles, Cal. 

" 'J. B. Lehigh, Vice Près. Properties. 

" 'Stacy C. Lamb, Treas. Maricipa, Cal. 

" 'J. M. Herndon, Sec. Sunset, Cal. 

" 'ïhos. D. Buick, Asst. Sec. Mldway, Cal. 

'"Buick 011 Company, of California. 

"'Capital $5,000,000. 

" 'D. D. Buick, Président. 

" 'Room 420-421 Marquette Building, Chicago, 111. 

" 'Last Opportuuity to buy Shares at 50 Cents. 

" 'We take tbis opportuuity to notlfy you as a stockholder of this company 
that this is the very last opportunlty you will hâve to purchase shares of 
this compàny at 50c. Tbls eompany's shares go to 75c December 20th, and we 
positlvely will not accept any applications, unless réservations hâve already 
been m'ade, for tlie sale of any shares at 50c after the date of advance. 

" 'To the stockholders who wlsli to pay for their stock in full cash we désire 
to say that they may deduct 5% from the total amount of their remittance. 
This does not apply to stockholders who buy on the iustallment plan. 

" 'The most important event heretofore recorded in the progress of this 
Company transpired this week when our workmen began Installing the casing 
for our well. The drilling lias been stopped for a few days to allow this cas- 
ing or pipe to be set in place. Drilling will beglu inmiediately after this is 
done, which sbould b€ next Sunday or Mouday. 



MOFFATT V. UNITED STATES 527 

" 'As per our notice heretofore sent to you, Mr. Bulck Is now In Californla 
and Is In charge of gênerai directions of the comïpany in the fleld. He bas 
with hlm a party of stockholders, and he contemplâtes belng able to show 
thèse stocliholders, what it meana to strike oll in thls fleld, as he anticipâtes 
the coming in of our No. i well before thèse stockholders leave Californla. 

" 'If you désire to purchase any of thèse shares or to add to the holdings 
.you already hâve in this company, we would advlse you by ail means to fiU 
eut the inclosed application, send your remittance with it and mail same not 
later than Saturday or Sunday of this week. In case you cannot send your 
remittance for a few days, you should wrlte us to thls effect, and deflnitely 
State when your flrst remittance will be received, we will be glad to hold the 
amount of shares you désire for a period of three days. This only applies to 
stockholders, and does not apply to stock which you may reserve for your rela- 
tives or frlends, so that in making out the application, see that your name ap- 
pears as the applicant even if you buy for some one else. 

" 'We are, with very best wlshes, 

" 'Tours very truly, Buick 011 Company, 

" 'Per B. F. Moffatt, Gen. Mgr.' 

"Contrary to the form of the statute in such case miade and provided and 
against the peace and dignity of the TJnlted States." 

[ 1 ] This indictment was returned and filed in said court on the 12th 
day of December, A. D. 1912. Thereafter, on September 27, 1913, 
nine months after the ûling of the indictment, the défendant Mofîfatt 
filed a plea in abatement. The substance of the plea is that the grand 
jury by which the said indictment was returned was not a valid and 
lawful grand jury of the United States, in that the sélection and draw- 
ing of said jurors, constituting the panel, was not conducted in the 
manner and form provided by statute. It is further set forth in the 
plea that an order was made for the sélection and drawing of the 
grand jurors, requiring that there be drawn from the jury box of said 
court a number of names in excess of the maximum number authorized 
and required by law for a grand jury, to wit, 30 names, and that pur- 
suant to said order the names of 30 persons were drawn from said 
jury box ; that among the said 30 names so drawn were the names of 
17 persons constituting the grand jury which returned the said indict- 
ment. It is further set forth in said plea that a venire was issued com- 
manding the marshal to summon said 30 persons whose names had 
been so drawn, and that he did summon said 30 persons to be and 
appear in said court, and in obédience to said summons there did ap- 
pear on the Ist day of October, 1912, 24 of said persons so drawn and 
summoned, and that from and among said 24 persons so summoned, 
and so appearing in court as aforesaid, a grand jury of 17 persons were 
selected and impaneled by the court, and that said jury was not consti- 
tuted by drawing not exceeding 23 names. It is further set forth that : 

"Said supposed grand jury, so selected by the court as aforesaid, assumed 
to act as a légal grand jury for said division of said district, and without law- 
ful and valid power to do did so act as a grand jury, to the great préjudice of 
this défendant, and in violation of the lawful and constitutional rights of this 
défendant, and on, to wit, the 12th day of December, 1912, return into this 
court and cause to be filed herein the said supposed indictment in this cause, 
whereby this défendant says he is prejudlced, and has been deprived of his 
liberty without due process of law, and has been held to answer for an In- 
famous offense without valid and lawful présentation of indictment by a lawful 
grand jury. And this défendant says that ail of the aforesaid orders and pro- 
ceedlngs relating to the formation and sélection of the aforesaid supposed 
grand jury and the act thereof in returuing and causing to be filed said siip- 
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PQsed indicfnipiit npijear of record in this court, and to the record tliereof the 
défendant respectfully calls the attention of the court." 

The transcript of record filed in this cause does not show that the 
United States attorney demiirred to the plea, nor that a motion to 
strike was made. None of the records of the court with référence to 
the manner of drawing the jury, which records are referred to in the 
plea, are set forth in the transcript of record — simply the following 
order, October 1, 1913, overruling the plea in abatement: 

"Now, at this day, corne the parties hereto by their respective attorneys, 
and the plea in abatement flled by the said défendant Is argued and submlt- 
ted, and adjudged insufflclent, and overruled by the court." 

In view of the fact that there is no admission of the facts set forth 
in the plea, by demurrer or otherwise, we must assume that the court 
considered the allégations of the plea in abatement in the light of the 
record as to drawing the grand jury, to which référence was made in 
the said plea, and that the order adjudging the plea in abatement in- 
sufficient and overruling the same was made upon a considération of 
the allégations of the plea and the record of the court as to the method 
of drawing and impaneling the grand jury. In the absence pf a spécifie 
admission by demurrer or otherwise, and an entire absence of the 
record of the court as to the manner in which the grand jury was 
drawn and impaneled, the record hère does not présent this question 
for review. 

It may be noted, aiso, that this plea contains no averment of spécifie 
facts showing that the défendant has been prejudiced or injured by 
the sélection of the grand jurors in the manner alleged. ^ It is not even 
alleged that any juror was disqualified, nor is it alleged that the grand 
jury was composed of jurors not selected pursuant to the order of the 
court, in the manner pro\^ided by lâw — simply that 24 responded to 
the summons, instead of the limited number of 23. No showing is 
msde as to whether or not 1 of the 24 was disqualified or whether or not 
ail except 17 were disqualified, and while it may foUoW that, if only 
23 names had been drawn and 23 persons subpœnaed, instead of 30, 
the grand jury might hâve been differently composed, f rom this it 
cannot be inferred that injury or préjudice resulted to the défendant. 
Hyde v. United States, 225 U. S. 373, 32 Sup. Ct. 793, 56 L. Ed. 1114, 
Ann. Cas. 1914A, 614. 

There is no allégation in the plea that défendant had not been held 
under arrest prior to the finding of the indictment, or that he did not 
know it was being investigated by the grand jury. No excuse what- 
ever is attempted to be given in the plea for not interposing it sOoner 
than more than nine months after the return and filing qf the indict- 
ment. There is no allégation in the plea that the défendant was not 
présent when the grand jury was selected, nor alleging that he was ab- 
sent or that he was without the state, or, if without the state, when 
he came to the place where the court was held. There is no intima- 
tion in the plea of the time when the accused first ascertained the facts 
stated therein, nor any reason indicated for this long- délay in filing 
the plea. 

This is important, in view of the rules applicable to such pleas. 
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one of which strictîy exacts the most explicit averments, and the other 
of which requires the plea to be presented with the greatest promptness 
■ — gênerai rules which are appHed, not merely to objections to the 
formation of a grand jury, but to ail those matters of abatement, which 
in the technical sensé are dilatory, and which, even if sustained, do not 
iinally dispose of the subject-matter of the indictment. This plea does 
not allège want of knowledge of threatened prosecution, nor want of 
opportunity to présent his objections earlier, nor assign any ground why 
exception was not taken or objections made before. 

An objection of this kind should be made at the earliest day that 
the défendant has an opportunity to make it. Nineteen days after 
the indictment was filed was held too great a delay in Lowdon v. 
United States, 149 Fed. 674, 79 C. C. A. 361. A delay of 5 days w;?s 
noted in treating a plea as insufficient in Agnew v. United States, 165 
U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624. Such a plea, filed 19 days 
after service of process on the indictment, and more than 2V2 rnonths 
after it was returned, and which contains no statement as to when the 
fact of the indictment or the matters alleged first became known to the 
défendant, cornes too late. United States v. American Tobacco Co. 
(D. C.) 177 Eed. 774, m. 

Under the foregoing circumstances, even if the record was hère, and 
it would sustain ail of the allégations of the plea in abatement, the plea 
must be denied under the gênerai rule of the fédéral courts, that omis- 
sions which do not impair any substantial right or préjudice the de- 
fendants, or accused, will be disregarded, unless otherwise required 
by positive statute. Section 1025, Revised Statutes (Comp. St. 1913, 
§ 1691), déclares that no indictment, found and presented by a grand 
jury in any Distirct or Circuit or other court of the United States shall 
be deemed insufficient, nor shall the trial, judgment or other proceed- 
ings thereon be affected by reason of any defect or imperfection in 
matter of form only, which shall not tend to the préjudice of the de- 
fendant. United States v. Benson et al. (C. C.) 31 Fed. 897-901.. 
This statute, in effect, directs that the existence of irregularity, if 
errer of form, shall not be presumed a wrong to the accused ; but it 
must be shown to be so. Of the irregularities alleged by thèse pleas 
and which are subject to this rule, may be mentioned those as to im- 
paneling the jury, the disqualification of jurors, etc. 

If there were doubts whether this section includes irregularity in 
the entire procédure or only those of form in the indictment, the ruling 
of Mr. Justice Brewer, concurred in byjudge Thayer, in United States 
v. Molloy (C. C.) 31 Fed. 23, disposes of them in favor of the first 
proposition. United States v. Cobban (C. C.) 127 Fed. 713. A plea 
in abatement to an indictment, alleging that an order of the judge 
directing the sélection of a certain number of names from each of sev- 
eral counties from which jurors were to be drawn constituted a mani- 
fest injury to the accused, without showing how accused was injured 
thereby, was insufficient. United States v. Merchants' & Miners' 
Transportation Co. et al. (C. C.) 187 Fed, 355, , ,. 

And such a plea, on the ground of irregularity in the constitution 
of thç: grand jury, to be good, must allège facts showing défendant 
232 F.— 34 
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was prejudiced thereby. That some members of the grand jury were, 
by order of the court, summoned by the marshal from the body of the 
district, without the drawing of names, is not such an irregularity as 
will affect the validity of an indictment, where such members were 
duly quahfied. United States v. Nevin (D. C.) 199 Fed. 831-833. 
First, the record upon which the court detcrmined such issue as was 
presented by the plea in abatement, is not hère for review. Second, 
the plea in abatement is insufficient, considering such facts as are al- 
légea, and as appear of record. 

A demurrer was interposed and overruled. Défendant assigns error. 
The contention of the défendant is that the indictment was insufficient 
to confer jurisdiction upon the court tô try the défendant, in that 
it does not appear from the description of the alleged scheme and 
artifice that an intent to defraud was an élément thereof. 

The uniform rule on this subject is that ail of the material facts 
and circumstances embracèd in the définition of the offense must be 
stated, or the indictment will be defective. No essential élément of 
the crime can be omitted without destroying the whole pleading, The 
omission cannot be supplied by intendment or implication, and the 
charge must be made directly, and not inferentially, or by way of ré- 
cital. The statute allegéd to hâve been violated is directed against 
devising or intending to devise any scheme or artifice to defraud, to 
be effected by communication through the post office. A référence to 
the indictment as above set forth, discloses, as a foundation for this 
charge, a scheme to defraud, which the accused devised, with ail 
such particulars as are essential to constitute the scheme and to ac- 
quaint the défendant with what he must meet at the trial. United 
States V. Hess, 124 U. S; 483, 8 Sup. Ct. 571, 31 L. Ed. 516. 

[2] The crime hère charged is made up of acts and intent, and thèse 
must be set forth in the indictment with reasonable particularity, time, 
place, and circumstance. The essential requirements — indeed, ail the 
particulars^constituting the offense of devising a scheme to defraud 
are set out at length in this indictment, and the intent to defraud is 
manifest from the nature of the scheme itself . This is sufficient. 
Walker v. United States, 152 Fed. 111, 81 C. C. A. 329. An indict- 
ment under this statute is sufficient if the averments bring the charge 
within the substance and true meaning of the statute. Causing to be 
delivered by mail by thé pôst office establishment of the United States 
the letter set forth in count No. 3 of the indictment, in executing the 
scheme, is the gist of the offense denounced by the statute, and is fully 
covered by the plain terms of the indictment. It is the causing the 
delivery of this letter at the place named in the indictment, that con- 
ferred jurisdiction of this prosecution upon the trial court. Lemon 
v. United States, 164 Fed. 957, 90 C. C. A. 617; Gould v. United 
States, 209 Fed. 730, 126 C. C. A. 454. 

It is contended that the intent to perpetrate the fraud must be al- 
leged in the part of the indictment which follows the videlicet, and 
that it is not sufficient to allège it in the descriptive part of the in- 
dictment. This contention is without merit. It is sufficient if it is 
charged in any part of the indictment. United States v. Maxey (D. C.) 
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200 Fed. 997-1001 ; Lemon v. United States, 164 Fed. 953. 90 C. C. 
A. 617. In an indictment for mailing a letter in exécution or at- 
tempted exécution o£ a scheme to def raud, in violation of this statute, 
if the scheme is sufficiently outlined to show its design and adaptability 
to deceive and to fairly acquaint the accused with what he is required 
to meet, it answers the requirements of the statute. Brooks v. United 
States, 146 Fed. 223, 76 C. G. A. 581. The test to be applied is, 
not whether the material averments of this indictment might hâve been 
made more accurate and certain, but whether they plainly embrace in 
their terms both requirements, of notice of the ultimate facts to be 
proved against the accused, and spécification thereof which will leave 
no second prosecution open for the alleged offense. If thèse requisites 
are sufficiently stated it is the duty of the court to uphold the indict- 
ment. Cochran v. United States, 157 U. S. 286, 15 Sup. Ct. 628, 39 
L. Ed. 704; Rosen v. United States, 161 U. S. 29, 16 Sup. Ct. 434, 
480, 40 L. Ed. 606; Markham v. United States, 160 U. S. 319, 16 
Sup. Ct. 288, 40 h. Ed. 441. 

Section 215 of the Pénal Code only requires two things to complète 
the offense charged in this indictment, (1) That a scheme to defraud 
be devised ; and (2) that, for the purpose of executing it, the défend- 
ant caused to be delivered by mail, by the post office establishment of 
the United States, the letter set forth in count 3 of the indictment, 
to the person therein named. Keeping the contention of the défendant 
in mind, an examination of the indictment above set forth discloses 
that it allèges that the défendant did wrongfully, etc., devise a certain 
scheme and artifice for obtaining money and property * * * by 
means of false and fraudulent pretenses, représentations, and prom- 
ises, and thereupon converting such money and property to his own 
use. Then follows an allégation that he had contractée! to purchase 
500,000 shares of stock in the Buick Oil Company, and after that the 
indictment proceeds to allège that he conceived and devised a plan for 
obtaining money and property from the persons named in the indict- 
ment by the sale to said persons of said shares of stock by divers false 
and fraudulent pretenses, représentations, and promises, which were set 
out in the indictment, in spécifie terms setting forth the scheme and 
artifice above referred to. 

The indictment then allèges, in substance, that the défendant at the 
time and place of devising the scheme and mailing the letter referred 
to in count 3, and of converting such money to his own use and of 
defrauding the persons in that count referred to, out of the same, well 
knew that said représentations were false, and that it was his intent 
to couvert the proceeds of ail sales to his own use, contrary to the 
représentations made by him. His intent to defraud clearly appears 
from the ordinary, plain interprétation of the language used in the 
indictment. It is clear from an examination of the indictment that 
it is charged in the indictment that this scheme and artifice consisted 
of false and fraudulent pretenses, représentations, and promises, plain- 
ly setting them forth, and was devised by the défendant. It is alleged, 
not only that thèse représentations and pretenses and promises were 
false, but that he knew them to be false, and that it was his intention 
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to defràud the persons named in the iridictment, and that hé would 
convert the money received by virtue of such f als« pretenses to his 
own use. Taking the entire averments of the indictment, we think 
they clearly charge both of the acts which section 213 of the Pénal 
Code of the United States require to complète the offense charged, 
and the demurrer to the indictment was properly overruled. 

[3] The next assignment of error insisted upon by the défendant 
is that the defendant's motion foi- an instructed verdict was erroneous- 
ly denied- — that the cause should not hâve been submitted to the jury. 
In this connection, it is contended by the défendant that the évidence 
to support the verdict is insufficient in that there is no évidence tend- 
ing to show that the letter upon which the conviction is based was 
"delivered by mail according to the directions thereon." The évidence 
in the case clearly shows that this letter, set forth in count 3 of the 
indictment, was by the défendant delivered or caused to be delivered 
at the post office establishment of the United States at Chicago, prop- 
erly stamped, addressed "Mr. E. S. Briggs, 418 Wainwright Bldg., 
St. Louis, Mo." The letter and envelope were produced ; the envelope 
was postmarked, "Chicago, Illinois, December 15, 1910." The ad- 
dressee of this letter, Briggs, was placed on the witness stand and 
testified : 

"Q. Now, Mr. Briggs, I hand you a letter iriarkecl Exhibit 51 and an en- 
velope marked Exhibit 51a and I wlll ask you if you received that letter in 
that envelope through the TJiiited States mail at about the time of the post- 
mark on the enveloiie? A. ïes, sir. Q. Now, did you receive this letter and 
envelope through the United States mail hère at St. Louis? A. Yes, sir. 

"Cross-Examlnation. Q. Mr. Briggs, who delivered this letter to you? A. 
Why, it corne in the usual course of thie mails, with my Personal as wèll as 
business mail. It ail corne in at one tim'e. Q. That is to say, the carrier 
brought it in? A. Yes, sir. Well, that is, we bave in our office~we bave 
what is called the mail room, and ail the mail for ail of the différent railroad 
offices for the différent offleers lirst cornes to tliat rcxjni, and he assorts it, and 
then — I really think that on the plan the raiU-oads bave adopted we liave to 
go af ter the mail at the post office. They bave a box hère— a large box. Q. 
Well, you didn't reeeivé, this from the hands of auybody counected with the 
United States post office? , A. Ko, sir ; I did not." 

The introduction of the letter was then objected to, on the ground 
the évidence did not show the letter had beetr delivered by the post 
offfce establishment in the city of St. Louis. In our opinion, ufider 
this ufidisputed testimofiy, this défendant caused the delivery of this 
letter at St. Louis, by the post office establishment of the United 
States, and that a delivery to the niessenger at the post oflîce was 
a delivery to Briggs. United States v. Safford (D. C.) 66 Fed. 942; 
United States v. Lee (C. C.) 90 Fed. 256; United States v. Bulling- 
ton (C. C.) 170 Fed. 121. 

The plain purpose of Congress in making it an offense to know- 
ingly cause to be delivered by mail, according to the direction there- 
on, a letter, etc., was to confer jurisdiction upon the court at the 
place where the letter is delivered, to punish the offender, and the 
statute must not be so strictiy construed as to def eat this plain in- 
tention of Congress. The clefendant was admittedly the moving 
cause. The évidence shows that it was he that caused the préparation 
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■of the inclosures, the paying of the postage, and the mailing of tha 
letter at Chicago, with the intent and purpose that it should be de- 
livered at St. Louis, and the fact that it was received at the post 
office in the cit}' of St. Louis, instead of being dehvered by the de- 
partment itself at the spécial address, in no manner qualifies the in- 
tent and purpose with which the défendant deposited it. The deliv- 
ery was in the city of St. Louis, in substantial comphance with such 
intent and purpose, and conferred the jurisdiction in this case in- 
tended by Congress when it defined the offense. We are of the 
opinion that this évidence was sufficient to justify the jury in finding 
that the défendant caused this letter to be delivered by mail accord- 
ing to the directions thereon, at St. Louis, Mo. 

[4] A witness was allowed to testify over objection as to what 
was clone in regard to oil wells on the property after the last date at 
which the mails were charged to hâve been fraudulently used, and 
whether the wells produced oil, and how long they continued produc- 
tive. The objection of counsel for the accused was as follows : 

"I ob.1eet. The historv of what was done there must end on the lOth of Oc- 
tolier (1911). That isthe last day that Moffatt is charged with having knowl- 
edge «f the conditions, and we cannot impute any fraudulent intent to Moffatt 
for sontething that occurred afterwards." 

After the testimony was received counsel said : 

"To make my record perfectly clear, I move at this point to strike out ail 
that this witness has said in référence to conditions or oi^erations after tlie 
lOth of October, 1911." 

It will be observed that the objection was broad enough to chal- 
lenge the admissibility of ail évidence of acts and conditions after the 
date mentioned, including the acts of the accused himself. In oth- 
er words, the objection on its face was not confîned to the produc- 
tiveness of the several oil wells, over which it might be said the ac- 
cused had no control. It is quite true that an act which is not an of- 
fense when committed cannot be made one by the subséquent in- 
dependent act of the person with which it has no connection (United 
States v. Fox, 95 U. S. 670, 24 L. Ed. 538) ; also that the criminal 
character of a transaction is to be determined by the conditions ex- 
isting at the time (Norton v. United States, 205 Fed. 593, 123 C. C. 
A. 609); also that the intent with which an accused does a subsé- 
quent act cannot be imputed to him as of the prior date of the crime 
charged (United States v. Wootten [D. C] 29 Fed. 702). Thèse 
rules, however, do not conflict with or impair the long-established 
doctrine that in cases involving fraud, or the intent with which an 
accused does an act, collatéral facts and circumstances, and his oth- 
er acts of a kindred character, both prior and subséquent, not too 
remote in time, are admissible in évidence. See AUis v. United 
States, 155 U. S. 117, 119, 15 Sup. Ct. 36, 39 L. Ed. 91. There- 
fore, so far as the effort of counsel was to exclude the subséquent 
acts of the accused of the character mentioned, it was properly de- 
nied. 

[5, 6] Evidence should be admitted, if compétent and relevant up- 
on any issue or any phase of a case. See Moore v. United States, 
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150 U. S. 57, 61, 14 Sup. Ct, 26, ?,7 L. Ed. 996. Tlie party offering 
the évidence need not explain the point or matter to which it is ad- 
dressed, unless required to do so by the court. Farnsvvorth v. 
Nevada Co., 102 Fed. 578, 42 C. C. A. 509. Nor in the absence of 
an appropriate request by the opposing party is it the duty of the 
court to explain and limit the bearing of évidence to the jury. The 
duty to make the request rests upon the party who desires it done. 
In Elliott V. Peirsol, 1 Pet. 328, 338, 7 L. Ed. 164, the court said : 

"Courts of justice are not obllged to modlfy the propositions submitted by 
eounsel, so as to make tliem fit the case. If they do not fit, that is enough to 
authorize their rejection. * * * if any part of it (the évidence) was in- 
compétent, the court mlght, on a gênerai motion to exclude the whole, hâve 
excluded such parts; but the court was not ohliged to do so." 

"Relevancy does not dépend upon the conchisiveness of the testimony offer- 
ed, but upon its légitimité tendency to establish a controverted fact." Inter- 
state Commerce Commission v. Baird, 1&4 U. S. 25-14, 24 Sup. Ct. 563, 569 (48 
I.. Ed. 860). 

In Columbian Ins. Co. v. Lawrence, 2 Pet. 24, 44, 7 L. Ed. 335, 

Marshall, C. J., said : 

"It is undoubtedly true that questions respectlng the admissibility of évi- 
dence are entirely distinct from those whlch respect its sufllciency or effect. 
They nrise in différent stages of tlie trial, and eannot, wlth strict propriety, 
be propounded at the sauie time." 

A recognized method of securing the Hmitation of évidence to its 
legitimate bearing is by a request for an instruction to the jury. 
Connecticut Mutual Eife Ins. Co. v. Hillmon, 188 U. S. 208, 23 
Sup. Ct. 294, 47 L. Ed. 446; Southern Pacific v. Schoer, 114 Fed. 
466, 52 C. C. A. 268, 57 L. R. A. 707. 

[7J But, aside from the foregoing, the évidence of the subsé- 
quent resuit was admissible in another aspect of the case. One of 
the features of the scheme to defraud charged in the indictment 
was the use of "false and fraudulent prêteuses, représentations, and 
promises" reasonably calculated to induce persons to believe that the 
purchase of the oil stock would be a safe and profitable investment 
of their funds. There was abundant évidence that the accused did 
not confine himself to a permissible pufïing or commendation of the 
enterprise, as to which there is a limit (Horn v. United States, 182 
Fed. 721, 105 C. C. A. 163); nor to représentations of existing condi- 
tions with respect to the property. Had he done so, it might fairly 
be urged that he should not be afifected by a subséquent failure be- 
yond his control, such as a failure to find oil or an early exhaustion 
of the flow of wells which were sunk. The same might fairly be 
urged had his assurances of the future been honestly though mis- 
takenly made. The letters and literature which he caused to be 
circulated through the mails for the purpose of inducing purchases 
of stock were filled with positive and extravagant statements of 
prospective and enduring value, and the évidence of a fraudulent 
intent in making them was clear and convincing. Ampng other 
things he represented that he regarded the stock as destined to be 
worth several hundred per cent, of the price asked, within a year; 
that the venture was said to be "a successful producing enterprise"; 
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that certain conditions proved "that the Kern County wells will 
be producing oil for hundreds of years"; that experts say "this 
sort of thing [the runiiing of oil from gushers into lakes] will con- 
tinue in this field when the known oil fields of the world are ex- 
hausted"; that "it is estimated that under every acre of California 
oil lands lie over 500,000 barrels of oil" ; that "you can see from the 
various lines of proof that we hâve given you just how this property 
proves itself to be the equal of any in California's famous field"; 
that the stock would be a permanent investment and a source of 
large income during the declining years of the purchasers ; "Let Moth- 
er Earth from her stores of inexhaustible wealth be your banker;" 
that the records showed that the percentage of failures in that oil 
district was "exactly 2 per cent" ; that the com.pany will be made 
the greatest oil producer in the world ; that investment in the stock 
"is no longer spéculative," and so on and so on. The question 
"What was the outcome?" naturally suggests itself to the mind, and 
évidence of what happened within a reasonable time afterwards, that 
the prédictions and assurances failed, was relevant to the issue that 
was being tried. Of course it remained to be shown that the accused 
did not act honestly, but with a fraudulent intent. If he desired to 
hâve the évidence in question accordingly Hmited in its application 
to the case it was his duty to make a seasonable and appropriate re- 
quest for the purpose. Being relevant the court properly admitted it. 
[8] There can be an honest, though mistaken, judgment of the 
future from existing conditions ; even sincère but visionary optimism 
is allowable. But there can also be alluring suggestions and prédic- 
tions of what will come to pass, put forth without reasonable war- 
rant and with the fraudulent intent to profit by inducing belief and 
reliance among the credulous and uninformed. In fact, that is one 
of the most successful methods of defrauding well-meaning people, 
who hope to relieve the stress of limited incomes. It is not es- 
sential that such schemes be addressed only to cupidity or désire of 
ill-gotten gain. The doser they are conducted along the lines of 
legitimate enterprises the more effective to defraud they become. In 
Durland v. United States, 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 
709, there was an attempt to confine the statute to cases of false 
pretenses as at common law, in which there must be a misrepre- 
sentation as to an existing fact, but the court held that "it includes 
everything designed to defraud by représentations as to the past 
or présent, or suggestions and promises as to the future. The sig- 
nificant fact is the intent and purpose." It was also said that it 
would strip the statute "of value to confine it to such cases as dis- 
close an actual misrepresentation as to some existing fact, and ex- 
clude those in which is only the alluring of a specious and glittering 
promise." In commenting on the Durland Case, this court said, in 
Brooks v. United States, 146 Fed. 223, 76 C. C. A. 581, that: 

The statute "contemplâtes any scheme Involvlng matters of enforceable or 
unenforceable contraet, représentation of facts, expression of opinions, or as- 
surances of past, présent, or future conditions, provlded only it was designed 
and reasonably adapted to decelve and defraud. * * * If the Intent and 
purpose Is to decelve and defraud the unwary, it msitters not what fonn the 
Project Is made to take." 
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Complaint is also made that the district attorney made an argu- 
ment to the jury on the fact that one of the wells made some money 
for a time, but lasted about a yean Counsel for the accused said : 

"I object to that statement, that the well histed about a year. There was 
some évidence to that effect, but It was stricken out by order of the court." 

As to this it is enough to say that the sole ground of objection 
was that tlie testimony to which the district attorney referred had 
been stricken out and was no longer in the case. Counsel was in 
error; the testimony had not been stricken out. 

The judgment below is affirmed. 



SAMIJELS V. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. February 28, 1916.) 

No. 4475. 

1. INDICTMENT AND INFORMATION <S=>98 — RULES FOB DETERMINING SuFFI- 

CIEXCY. 

In determining the sufflcieney of an indletnient, each count must be 
treated as a whole, and not ni«rely as a i)art tliereof. 

[I']d. Note. — For other cases, see Indictinent and Information, Cent. Dig. 
§ 2G!> ; Dec. Dig. ®=08.] 

2. TosT Office ®=48(4) — Usino Mails to Defraud — Indictment. 

In an indictment, uuder Criminal Code (Act March 4, 1909, c.321) § 
215, 85 Stat. 1130 (Comp. St. 191.3, § 10385), for using the mails to promote 
a sclienie to defraud, it is not iiecessary to use the vvord "knowingly," in 
eharglng the deposit of letters in the mails by défendant, where that is 
neccssarily iniplied from the other averulents. ' 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §72; Dec. Dig. 
<©=348(4).] 

3. PosT Office i®=»48(4) — Using Mails to Defraud — Indictment. 

That a défendant, cliarged witli using the mails ta defraud by sending 
out letters and clrculars containing false repre.sentations as to the vir- 
tues of a niediclne made and sold by him, as shovvji by the letters set out 
in the iudietment, merely copied testlnionlals, obtainèd from users, con- 
taining statements as to beuettts derived from such u.Se, does not render 
the Indictment insufficient, where it is alleged that he knew the repre' 
sentationsinadethereintobefal.se. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 72 ; Dec. Dig. 

<g=>48(4).] . 

4. Criminal Law <g=3371(l) — Prosecution for Using Mails to Defraud — 

Evidence of Other Offenses. , 

In a prosecution for using the mails to promote a seheme to defraud, 
évidence of other advertisements by the défendant besides tliose con- 
tained in the letters set out In the: indictment, but of a similar nature, as 
also of other false claims, is admissible on the question of f raudulent in- 
tent, especially when committed continuously and for a long period of 
time. , 

[Ed. Note.— For otlier cases, see Criminal Law, Cent. Dig. §§ 830, 831; 
Dec. Dig. <S=>.371(1).] 

^=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Disests & In.déxea. 
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5. PosT Office ig=549— 5?eosecution for Using Mails to Defbaud — Evi- 
dence. 

In such case the faet that letters sent by défendant through the mails 
were in response to decoy letters sent by post office Inspectors does not 
renfler ttiem inadmissible. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86 ; Dec. 
Dig. <S=»49.] 

a. Criminal Law ®=479 — Opinion Evidence^Competency of Experts. 

An experienced cbemlst hcld, under the facts shown, qualifled to tes- 
tify as an expert as to the therapeutic value of a medicine which he had 
anàlyzed. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. |§ 1067, 1068 ; 
Dec. Dig. ©=3479.] 

7. Ckiminal Law <g=>4.">9 — Pbosecution for Using Mails to Defbaud — Evi- 

dence. 

On the trial of a défendant, chargea with using the mails to promote 
a scheme to defraud, by sending through the mails letters and cireulars 
containlng false représentations as to the value of a medicine made and 
sold by him, and also that he was a great scientist, a book published by 
him, treating of the eye, was inadmissible to prove the lutter claim, which 
could only be established by witnesses who were compétent to testify on 
the subject. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1025 ; Dec. 
Dig. i®=439.] 

8. Criminal Law <@=676 — Trial — Limiting Numbeb of Witnesses — Discré- 

tion oF Court. 

It is within the discrétion of the trial court to limit the number of 
witnesses a défendant eharged with a criminal offense niay Introduce on 
a single point in issue, and uuless it appears clearly that there bas been 
an abuse of discrétion, which was prejudicial to défendant, an appellate 
court will not consider It cause for reversai. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1608 ; Dec. 
Dig. <@=5676.] 

9. Ceiminal Law <S=»711 — Trial — Limiting Time for Argument. 

It is within the discrétion of the trial court to limit the time for ar- 
gument in a criminal case. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1657 ; Dec. 
Dig. <g=>711.] 

10. Post Office ©=340 — Prosecution for Using Mails to Defraud — Suf- 
FiciENCY of Evidence. 

Evidence in a prosecution for using the mails to promote a scheme to 
defraud held sufticient to require the submission of the case to the jury. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. <S=349.] 

11. Post Oitice ©;=î50 — Prosecution for Using Mails to Defbaud — In- 

structions. 

In a prosecution for using the mails to promote a scheme to defraud, 
by making représentations in letters and cireulars sent through the 
mail as to the curative properties of an article made and sold as a medi- 
cine, a vital Issue is as to the intent of défendant, to vv-hich his knowi- 
edge of the truth or falsity of the représentations is pertinent; and the 
testimony of users of the remedy a.s to its bénéficiai effect, while admis- 
sible, is not determinative of such issue, and a refusai to instruct to that 
effect is not error. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 87-89; Dec. 
Dig. ®=350.J 

ô=5For other ca.ses see same topic & KBY-NUMBKR in ail Key-Numbered Digests Hc indexes 



538 232 FEDEEAL IIKPORTER 

12. PosT Office «§=50— Prosecution fob Usinq Mails to Defraxid — ^In- 
structions. 

Instructions given in a prosecution for using the mails to promote a 
scheme to defraud consldered, and held witliout error. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 87-89; Dec. 
Dlg. ®=5>50.] 

In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Criminal prosecution by the United States against Henry Samuels. 
Judgment of conviction, and défendant brings error. Affirmed. 

Jean Madalene and S. B. Amidon, both of Wichita, Kan. (William 
W. Hooper, of Leavenworth, Kan., on the brief), for plaintifï in er- 
ror, 

Fred Robertson, U. S. Atty., of Kansas City, Kan. (Francis M. 
Brady, Asst. U. S. Atty., of Kansas City, Kan., on the brief), for the 
United States. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER. 
District Judge. 

TRIEBER, District Judge. The plaintiff in error, défendant in the 
court below, was indicted in 11 counts for violations of section 215 of 
the Pénal Code, and, upon a trial having been found guilty on ail of 
the counts, prosecutes this writ of error to obtain a reversai. 

There are 108 assignments of error, many of them mère répétitions. 
The assignments necessary to consider are: (1) The sufïîciency of each 
of the counts in the indictment. (2) The admission of évidence of- 
fered by the government, alleged to be incompétent. (3) Rejecting cer- 
tain évidence oflfered on behalf of the défendant. (4) Error in ref us- 
ing a directed verdict of not guilty. (S) Error in limiting the number 
of witnesses intended to be introduced on behalf of the défendant. 
(6) Error in limiting counsel in their arguments to 30 minutes for each 
side. (7) Error in refusing spécial instructions asked on behalf of 
the défendant. (8) Errors in the charge of the court to the jury. 

The scheme to defraud in each of the counts was the same. They 
only differ as to the contents of the letters sent through the mails, 
and the parties to whom they were addressed. The scheme to defraud 
was described as foUows: 

"That he, the défendant, advertised in many parts of tlie United States, in 
letters, newspapers, printed clrculars, and papers, to the efCect that he was a 
scientlst, and that by reason of his seientific study and knowledge he was 
the originator, discoverer, owner, proprietor, and possessor of a wonderful 
remedy, of great value, to be used in treatlng many diseases of the human 
body ; that said remedy was a colorless liquid made from a secret formula, 
which had taken many years of his life to accomplish, and which he alone 
knew, and kept as a secret ; that he advertised hlmself as Professor H. 
Samuels, and said remedy was known and advertised by hlm under the 
name of 'Prof. H. Samuels Systematic Eemedy,' and that, because of the 
many wonderful cures attrtbuted to his said remedy by those who had used it, 
he had decided to merge his individual interest into a more active organization, 
as he was growing old, and his remedy was of such great value to sufEering 
humanity, as claimed by his many patients, that he was unwlUing to deny 
sufCering humanity the great beneflts which his systematic remedy would 

^=3For other cases see same tODic &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 



SAMDEL8 V, UNITED STATK8 539 

bring to many people; that therefore he had placed his secret formula, from 
which said remedy was made, In the hands of a newly organized company, 
with a solemn Injunction that hls work should go on unlnterruptedly, and 
the Company upon whom thèse responsibllltles now devolved, and who would 
henceforth prépare Prof. Samuels Systematlc Remedy from his original 
secret formula, had been organized under the name of the 'Prof. H. Samuels 
Remedy Company (Net Inc.),' wlth headquarters at Wlchlta, Kan. ; that by 
the said advertlsing hereln mentloned he would invite, Incite, sollclt, and In- 
duce ail people sufferlng wlth diseases to conimunlcate wlth and wrlte to 
said company, and that the Prof. Samuels Remedy Company would continue 
to prépare said remedy from the original formula, and that under thelr direc- 
tion It would be the same préparation as he had theretofore been selling 
throughout the United States, which had beeome so well and favorably 
knowii in ail parts of the Union, by reason of the bénéficiai use thereof, which 
would be and was recited and attested to and vouched for by testimonials 
and statements of many and yarious persons, in letters, advertlsements, and 
papers which, from tlme to tlme, he had and would and did prépare and cause 
to be made and prepared for distribution, and distrlbute and cause the same to 
be distributed to the public generally ; that he would and did represent hlm- 
self to be the only llving person who treata through the eye many diseases, 
viz., cataracts, blindness, granulated llds, sore eyes, fits, eczéma, kidney and 
bladder troubles, catarrh and deafness, heart trouble, asthma, nervous pros- 
tration, hay fever, dropsy, tumor, paralysls, epllepsy, neuralgia, goiter, and 
many other diseases of the human body ; that many persons had used thls 
wonderful remedy on compllcated diseases, and many other lUs of varions 
kinds, and that wonderful and apparently miraculous cures had been perform- 
ed by said remedy; that compllcated diseases and many other ills were 
ban^shed by dropping said eolorless llquid in the eye ; that his remedy was bas- 
ed «Jn scientiflc principles; that he would, by artful, cunnlng, mlsleading, and 
carefully prepared letters and articles and printed statements, decelve those 
who read them, and induce them to order aud buy said Prof. H. Samuels Syste- 
matlc Remedy, with the belief and understauding that it had cured and would 
cure the many diseases and lUs hereinbefore mentioned, and thereby secure as 
his victims those who did not understand and know much, if anything, about 
science and medielne, and its effect ; that by testimonials and letters which 
he had procured from tlme to time, and which he would procure from time 
to tlme, from various persons, and publish and adVertise the same to the public 
generally in newspaper advertlsements and circulars, he would and did hold 
out and represent to the public that he was working wonderful and remark- 
able cures in such diseases, and did thereby in efCect represent that he was 
working wonderful and remarkable cures in many and various diseases of a 
serions kind and nature; that his medielne was a wonderful medicine of 
great therapeutlc value, and was a valuable remedy for many diseases; that 
it was to be used by dropping said llquid medicine in the eye, and having it 
come in contact wlth the nerves of the eye, and its curative efîects would be 
conducted by the nerves to the various parts of the human System ; that as a 
part of said sclieme he would and did secure the testimonials of persons who 
claimed themselves to hâve been cured of some disease by his alleged syste- 
matlc remedy ; that as an addltlonal part of said scheme he would advertise 
to the public generally that he had deposited two thousand (|2,000) dollars in 
a bank of Wlchlta, Kan., and instructed the said bank to pay said two 
thousand ($2,000) dollars to the first person who would prove the testimonial 
letters printed in hls advertlsements were not genuine ; that the letters, pa- 
pers, and advertlsements and testimonials hereln mentioned are too lengthy, 
numerous, volumlnous, and otherwise unflt to set out hereln, and for that 
reason are not set forth ; that he, the said Henry Samuels, designed and in- 
tended, by means aforesaid, to cause and induce divers and various persons, 
résidents within the United States, to communicate and open correspondence 
wlth hlm, under the style and address of 'Prof. H. Samuels Remedy Company 
(Not Inc.), of Wlchlta, Kan.,' by maklng them believe that they might be 
cured or benefited by the use of his said Systematlc Remedy, and, having in- 
duced and caused said persons to communicate with hlm as aforesaid, he fur- 
ther designed, by letters and circulars which he would send to said persons, to 
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induce them to send and forward to him, the said Henry Snmuels, under tîie 
name of Prof. H. Sainuels, Reinedy Company, many and various sums ol; 
money, nioney orders, checks, and property of value, for sald pretended Sys- 
tematic Remedy ; that he, the said Henry Samuels, then and tliere and at ail 
the times herein mentioned, designed and iutended to unlawfuUy and felo- 
uiously appropriate and convert said money aud property to his own use for 
Personal gain, and to return therefor to said persons his pretended Systematlc 
Remedy for their supposed diseases, which said remedy was of no value." 

The indictment then proceeds to négative ail the daims made by 

him : ■ 

That "he Icnew that many of the prêteuses, promises and statements set forth 
in said letters, newspapers, and circulars used by him In furtherance of his 
sald scheme and artiflce to def raud were false and misleaUing and deceptive ; 
and he knew that the testimonlals were in reality obtalned from persons who 
did not know whether they had been cured or not by said Systematlc Remedy 
— ail of which he, the said Henry Samuels, unlawfuUy and feloniously did, 
wlth the Inteut then and there to cheat and def raud any and âll - persons 
whomsoever might be so Induced as aforesald to become victims of his said 
scheme and artifice to defraud." 

The indictment then charges that for the purpose of carrying out 
and exécuting the scheme and artifice to defraud he did, on certain 
days named in the indictment, "with the intent as aforesaid unlawfuUy 
and willfully and feloniously place and cause to be placed in the post 
office establishment of the United States at Wichita, Kan., in said divi- 
sion and district, the same being a part of the post office establishment 
of the United States, and an authorized depository for mail," certain 
letters which were addressed to the parties named in the indictment, 
and copies of the letters are set out in fuU. The letters in the first, 
second, third, and fourth counts are identical, but addressed to dif- 
férent persons and mailed on différent days. The letters set out in 
the fifth, sixth, and eighth counts are identical, and the letters set out 
in the seventh, ninth, tenth, and eleventh counts are identical. 

[1] In determining the sufficiency of the indictment, each count 
must be treated as a whole, and not merely as a part thereof. Dealy 
V. United States, 152 U. S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545; Horn 
V. United States, 182 Fed, 721, 105 C. C. A. 163; Hyde v. United 
States, 198 Fed. 610, 119 C. C. A. 493. 

[2] It is claimed that the indictment is fatally defective, because 
it does not charge that he deposited, or caused to be deposited, in 
the post office of the United States, the letters set out in the indict- 
ment "knowingly," although each count charges that he devised a 
scheme and artifice to defraud "unlawfuUy, knowingly, f raudulently, 
designedly, and falsely." The statute does not require it, for it does 
not in this connection use the, word "knowingly" ; and, this being a 
statutory offense, it is only necessary to charge it in the gênerai lan- 
guage of the statute, provided that the description is accompanied by 
a statement of ail the particulars essential to constitute the offense, 
or crime, and to acquaint the accused with the nature of the charge. 
United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516; 
Brooks V. United States, 146 Fed. 224, 76 C. C. A. 581; Lemonv. 
United States, 164 Fed. 593, 90 C. C. A. 617. 

It is true that, in order to constitute the offense charged, the de- 
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fendant must hâve either deposited thèse letters in the post office, to 
be carried through the mails to the parties to whom they were ad- 
dressed, or caused it to be done, knowing that they were for the pur- 
pose of carrying into efïect the scheme to defraud charged in the 
indictment. But each count did, in efïect, charge it. The language 
used is that he "did then and there, and on or about [naming the 
day], with the intent as aforesaid, unlawfully and willfuUy and 
feloniously place and cause to be placed in the post office establish- 
ment of the United States," etc., the letters set out in the indictment. 
This clearly was sufficient. Felton v. United States, 96 U. S. 699, 24 
L. Ed. 875; Spur v. United States, 174 U. S. 728-734, 19 Sup. 
et. 812, 43 L. Ed. 1150; Horn v. United States, 182 Eed. 721, 105 C. 
C. A. 163. 

[3] It is next claimed that in the letters and advertisements the de- 
fendant only claimed what had been said, or written, to him by those 
who had used his préparation, and therefore thèse représentations 
were not his, but those of his patients. But the gist of the offense is, 
not what others thought, but whether he knew them to be false. 
Sending them out with knowledge that they were false, he made them 
his own. Moses v. United States, 221 Fed. 863, 137 C. C. A. 433. 

The court committed no error in overruling the motion to quash 
the indictment, and the motion in arrest of judgment filed after the 
conviction, as the indictment states ail the f acts with much greater 
particularity than the law requires, and clearly states the facts which 
constitute a scheme to defraud, and the use of the mails for the pur- 
pose of promoting it. Colburn v. United States, 223 Fed. 590, 139 
C. C. A. 136, where Judge Adams, speaking for this court, fully sum- 
marized the law applicable to prosecutions of this class. 

[4] Did the court err in the admission of the évidence offered by the 
government? It is claimed that the admission of the advertisements 
of the défendant, published in many newspapers, paying to one ad- 
vertising firm as much as $175,000 in one year for this advertising, 
and which were sent broadcast to thousands of persons, was preju- 
dicial error, and also the admission of the letters from varions parties, 
claiming to suffer from many différent ailments — one from a broken 
nose ; another from rupture ; another from syphilis ; one from goiter ; 
one from a bullet wound in the thigh — and asking whether or not his 
remedy would cure them. To thèse letters he replied that from the 
testimonials in his possession other persons had been cured from such 
ailments by the use of his medicine. 

The medicine, as he described it in his circulars, was a clear liquid, 
and to be administered through the eyes, and would serve as a natural 
nerve vitalizer. In his replies to thèse letters he explained that : 

"The optie nerve is the only large nerve that cornes to the surface, and the 
use of this medicine will affect every part of the body, thus causlng the différ- 
ent organs of the body to perform their proper functions." 

The ground assigned for the alleged error is that thèse claims and 
advertisements were not described in any of the counts of the in- 
dictment, and therefore should not bave been admitted. The fact 
that thèse ;letters, circulars, and advertisements were not set out in the 
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indictment does not prevent their admissibility, in a case of this na- 
ture. As the frauduient intent is one of the material allégations in 
the indictment, évidence of other and similar ventures by the accused 
are properly admissible as bearing on the question of intent. The 
intention of a person chârged with a crime can hardly ever be shown 
by direct évidence, and for this reason it is permissible to introduce 
évidence of other acts of a similar nature, especially when committed 
continuously and for a long period of time, thereby establishing the 
fraudulent intent. Withaup v. United States, 127 Fed. 530, 62 G. C. 
A. 328; Oison v. United States, 133 Fed. 849, 67 C. C. A. 21 ; Coït v. 
United States. 190 Fed. 305, 111 C. C. A. 205; Schultz v. United 
States, 200 Fed. 234, 118 G. G. A. 420; Trent v. United States, 228 
Fed. 648, 143 C. G. A. 170. 

This also applies to the féstimony that "Blind Joe," who ït was 
claimed by the défendant, in some of his circulars, had beèn cured 
of his blindness by the use of this medicine, was not in f act so cured, 
but was totally blind up to the tirrie of his death. 

[5] Nor îs the objection tp the admissibility of the letters sent by 
the défendant through the mails in response to decoy letters of post 
office inspectors well taken. Grimm v. United States, 156 U. S. 604, 
610, 15 Sup. Gt. 470, 39 U. Ed. 550; Scott v. United States, 172 U. S. 
344, 19 Sup. Gt. 209, 43 L. Ed. 471 ; Ackley v. United States, 200 
Fed. 217, 118 G. G. A. 403. 

[6] It is next claimed that it was error to admit the opinion of Mr. 
Nelson relative to the therapeuti'c value of the medicine, because the 
witness, although he had qualified as an experienced chemist, was not 
shown to be qualified to testify as an expert physician. . Mr. Nelson 
had analyzed the defendant's medicine, and testified that it was a so- 
lution of hydrânt water, containing some sait and sugar, and some 
slight traces of . calcium and magnésium phosphates, and a very minute 
trace of boracic acid. He was asked whether thèse traces were of 
suffîcient quantity to hâve any therapeutic value or force. He had 
testified that he had not studied medicine, but that f rom his expérience 
and knowlèdgç of chemistry he knew whether the préparation had any 
contents that had a therapeutic value as a medicine. 

There was no error in this, for it was for the jury to détermine 
what weight to give to his évidence on that point, taking into con- 
sidération the witness' knowledge and expérience. But, even if it 
had been error, it was not prejudicial, as four physicians of learning 
and expérience, and who had properly qualified as experts, testified to 
the same eifîect. 

Nor was it error to permit Dr. Dorsey to answer the hypothetical 
question put to him, as to the efifect of a préparation containing the 
ingrédients found by the chemists by proper analysis. There was 
nothing of an assumed character in the question. It was based upon 
testimony in the case. 

The évidence that the défendant is not a great scientist, a man of 
scientific éducation, and a man of letters and learning, as claimed 
in his advertisements, and which was charged in the indictment to 
be untrue, was admissible, although the witness testified that his 



SAMUELS V. UNITED STATES 543 

testimony was based on an acquaintance with the défendant 20 years 
before, at the time when the défendant was a middle-aged man. It 
is unusual that a man who, when middle-aged, has no scientific train- 
ing or knowledge, should in old âge become a great scientist. In any 
event it was admissible as a circumstance, the défendant having an 
opportunity to show that since then he had by study become a great 
scientist. There was no prejudicial error. 

Did the court commit error in excluding certain évidence ofïered 
by the défendant? It is claimed that the court erred in refusing to 
permit the défendant, on the cross-examination of Dr. Dorsey, to 
practically introduce Gray's worlc on Anatomy, by asking him question 
after question from that book. As this was new matter, on which 
Dr. Dorsey had not been examined on bis direct examination, it was 
properly excluded. It is true the witness might hâve been examined 
as to the value of Dr. Gray's work, with which, he testified, he was 
familiar; but, if the défendant wanted to introduce that work as 
évidence, he should bave offered it as bis own testimony, and for 
that purpose he might bave made Dr. Dorsey bis own witness at the 
proper time. 

[7] Nor was it error for the court to refuse to admit in évidence a 
copy of the defendant's publication on the eye. At best it was merely 
a self-serving statement. If he wanted to prove that he was a great 
scientist by reason of having written and published that book, he 
should bave introduced witnesses who were qualified to testify on that 
point. The jury was not the proper body to examine the book and 
détermine from it whether he was a great scientist or not. Besides no 
foundation had been laid to prove the real author of the book. He 
may hâve employed a scientist to write it and published it as bis own 
work. 

[8] Did the court err in limiting the number of witnesses offered 
by the défendant for the purpose of proving by them that they had 
been cured of many différent aliments by the use of the defendant's 
préparation? It appears that, after 35 witnesses had testified on behalf 
of the défendant on that point, the court announced that only 6 more 
witnesses would be permitted to testify along that line. After thèse 
6 witnesses had testified, the défendant wanted to introduce 20 or 25 
more witnesses, some of them as to other diseases, of which, it was 
claimed, they had been cured by the use of this préparation, and to 
which no other witnesses had testified. 

At best this évidence was merely cumulative, and it was a matter 
of discrétion for the trial judge to détermine whether any more wit- 
nesses would be permitted to testify after 41 witnesses had donc so. 
This is a matter which must be left to the discrétion of the trial judge, 
and unless it appears clearly that there had been an abuse of the 
discrétion, which was prejudicial to the défendant, the appellate court 
will not consider it cause for reversai. Mergentheim v. State, 107 Ind. 
567, 8 N. E- 568. In our opinion there was no such abuse. 

[9] This also applies to the action of the court in limiting the time 
for argument, each side being given the same time. Lucas v. Com- 
monwealth, 149 Ky. 495, 149 S. W. 861, 42 L. R. A. (N. S.) 209, a 
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murder trial, in which counsel were limited in their argument to 30 
minutes a side. In this case the issues were few, and not complicated, 
and in our opinion the court did not abuse the discrétion necessarily 
reposed in it. 

[10] It is claimed that the court should hâve instructed the jury to 
return a verdict of not guilty. The testimony is very voluminous, 
and it will serve no useful purpose to prolong this opinion by setting 
it out in détail. We hâve carefully read and considered it, and we 
are satisfied that the facts established were of such a nature that it 
was proper for the court to submit the case to the jury for final dé- 
termination. 

The extravagant claims made for the préparation to cure almost 
ail the diseases known, many of them of a nature which can only be 
cured by surgery; the undisputed fact that the préparation contain- 
ed nothing but ordinary hydrant water of the city of Wichita, where 
it was prepared, with a little sait and sugar in it, the minute trace 
of boracic acid found in it being indigenous to the hydrant water of 
that city ; the high price charged for it, at first $5 a bottle, af terwards 
$3 a bottle, when the cost of its préparation was trifling; the testi- 
mony of the physicians that it had no therapeutic value whatever — 
ail thèse proofs certainly justified the submission of the case to the 
jury to détermine whether the so-called medicine was merely a scheme 
to defraud, and that the mails had been used for the purpose of carry- 
ing it out. 

[11] Did the court err in refusing certain instructions asked on 
behalf of the défendant ? One of the important questions in issue was 
what the défendant knew to be the true facts, and not what others 
beHeved. If he knew that the medicine was not a cure for the many 
aliments claimed for it, and in fact for none, the fact that many of 
those who used it believed that it had cured them would be no dé- 
fense, no more than the défendant could hâve been found guilty, 
because some of those who had used his medicine did not obtain the 
relief expected from it, if, as a reasonable man he honestly believed, 
or had reasonable cause to believe, that it possessed the curative prop- 
erties he claimed for it. The évidence of his patients bore on his 
intent, and therefore was properly admitted by the court; but it 
was for the jury to détermine from ail the évidence what the defend- 
ant's intention was, regardless of what some, or ail of his patients 
believed. Harrison v. United States, 200 Fed. 662, 119 C. C. A. 78; 
Moses V. United. States, supra. 

In School of Magnetic Healing v. McAnnulty, 187 U. S. 94, 23 
Sup, Ct. 33, 47 L. Ed. 90, and Post v. United States, 135 Fed. 1, 67 
C. C. A. 569, 70 L,. R. A. 989, rehed on by the défendant, the ma- 
terial issues were whether mental or magnetic healers were within the 
meaning of the statute, when they honestly believed in the efficacy of 
their belief, and it was held that, as it was a recognized school of 
healing, believed in by a large number of people, it was not a scheme 
to defraud, if the défendant believed in it in good faith. It is a well- 
known fact that a. very large and intelligent class of people believe 
that Christian Science, and other similar beliefs, which teach that faith 
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alôtle, without the aid of drugs or surgery, can effect cures for many 
diseases. 

Nor is United States v. Johnson, 221 U. S. 488, 31 Sup. Ct. 627, 55 
h. Ed. 823, applicable to the facts in this case. That was a prosecu- 
tion for the violation of the Pure Food and Drug Act of June 30, 1906 
(34 Stat. 768, c. 3915 [Comp. St. 1913, §§ 8717-8728]), and the only 
question for détermination was whether the false statements of the 
curative powers of the medicine printed on the label were within the 
provisions of that act? The court held that they were not. By Act 
Aug. 23, 1912, c. 352, 37 Stat. 417 (Comp. St. 1913, § 8724), this was 
remedied, and in Seven Cases, Eckman's Alternatives v. United States, 

239 U. S. 510, 36 Sup. Ct. 190, 60 L. Ed. , the Suprême Court held 

such false claims were within the amendatory act, and that the act 
was constitutional. This case also explains and distinguishes the School 
of Magnetic Healing Case. 

Nor is Bruce v. United States, 202 Fed. 98, 120 C. C. A. 370, ap- 
plicable to the facts in this case. Although there was évidence tend- 
ing to show that many physicians indorsed a treatment for the mor- 
phine habit by the use of a medicine containing morphine, if admin- 
istered in gradually reduced quantifies, the court refused to give an 
instruction submitting that question to the jury. This was held to be 
error. In the instant case the évidence of the government tended to 
show that the préparation sold by the défendant, and which he claimed 
to be of great curative powers, was not even a medicine, and that he 
must hâve known that fact. As stated in the Seven Cases Eckman's 
Alternatives Case: 

"That false and fraudulent représentations ina.y be made with respect to 
the curative effect of substances is obvious. It Is said that the owner lias the 
right to glve his views regarding the effect of hls drugs. But state of mind 
is itself a fact, and may be a material fact, and false and fraudulent represen- 
t^lons may be niade about It ; and persons who make or deal in substances 
or compositions alleged to be curative are in a position to bave superior 
knowledge, and may be held to good falth in thelr statements [citing authorl- 
ties], It cannot be sald, for exaraple, that one who should put Inert mat- 
ter or a worthless composition in the channels of trade, labeled or descrlbed 
in an accompanying circular as a cure for disease, when he knows it is not, is 
beyond the reach of the lawmaking power." 

Other spécial instructions asked on behalf of the défendant, and 
which were refused by the court, were fully covered by the charge 
of the court to the jury, and those not so covered were clearly er- 
roneous, and properly refused. 

[12] It is next claimed that the court erred in its charge to the jury 
when it said : 

"If .you flnd beyond a reasonable doubt, from the \vitnesses ofCered hère, 
what this remedy consisted of, then inquire whether or not a reasonable nian. 
knowing the contents of the remedy, would or could believe it to be a cura- 
tive remedy." 

In determining the correctness of a gênerai charge to the jury, it 
will not do to take certain excerpts and complain of thèse. The well- 
established rule is that the charge must be taken as a whole, and if, 
so taken, it states the law correctly, there is no cause for reversai. 
Horn V. United States, supra. The above excerpt was given in con- 
232 r.— 35 
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nection with a full statement about the presumption of innocence and 
the burden on the government to prove ail material allégations beyond 
a reasonable doubt, and the question submitted to the jury was whether 
the défendant was engaged in prosecuting a scheme and device for 
getting money from others for the so-called remedy, which he knew 
would not and could not cure the ailments of those to whom he was 
selling it, and for the purpose of carrying out this scheme he used 
the mails as charged in the indictment. The court said : 

"The défendant was selling what he called a remedy, and as he was selling 
a remedy he Is presumed to hâve known what It contalned, and, knowing what 
it contained, did he believe it to he a remedy for the diseases for whlch he 
was offerlng it for sale? If he believed that in good faith, he had a right to 
oonduct the business. But if, knowing the contents of this remedy, he knew it 
did not hâve the curative prorerties, * • * then he was using a scheme 
to defraud those who purchased from him. * ♦ * Now, gentlemen, I think 
you understand the issues which are presented to you in this case for your 
détermination. It is not a question in this case what others may hâve thought 
about this matter at ail, except in so far as what others said or wrote 
might tend to prove or disprove what the défendant thought. The question 
is what the défendant knew and intended. If he intended to devise a scheme 
to defraud, or had devised one, and used the mails as charged in the différent 
counts of this indictment in carrying out that scheme, then he must be con- 
vlcted, if you believe that beyond a reasonable doubt; but, if not, he must 
be aequitted." 

Nor did the court err in its charge to the jury when it returned for 
further instructions. The jury asked this question: 

"Shall we follow the évidence introduced as to Mr. Samuels' belief, his own 
belief, in the efiBcacy of the treatment?" 

The court in response to this question told the jury; 

"Why, gentlemen, I charged you that this case dépends upon — -so far as 
whether the défendant had devised a scheme to defraud, dépends upon — the 
eharacter of business that the défendant was doing. So long as one honestly 
engages in business, although he may be mistaken, if he is honestly mlstaken, 
this statute does not apply. This act applies to a case where one lias devised 
a scheme to defraud others, and uses the mails in e.xecuting that scheme or 
attempting to exécute it. Now allow me to instance. A man running a retail 
business mny buy goods from the trade far in excess of his ability to pay for 
them, but if he honestly believes he can pay 'for them, and intends to pay for 
them, that Is one thing ; but if he buys, not inteuding to pay, then he is using 
liis business as a scheme, a cloak to defraud." 

Thereupon another question was asked by the jury: 

"Whether or not — the question of his intelligence, the question of the use 
of common sensé, in determining whether or not he knew whether his 
medicine would cure or not. In other words, we did not hâve any évidence 
as to the defendant's intelligence?" 

To this question the court responded: 

"Well, now, gentlemen, a jury is composed of reasonable human beings. In 
the absence of proof to the contrnry, a jury présumes that other human be- 
ings are reasonable créatures. So, in arriving at matters of this kind, you 
use your intelligence. You look at motives ; and where the conduct of any 
one is brought into coutroversy, and the intelligence or lack of intelligence 
of such person is not sliown by the évidence, you présume he is a person of 
average intelligence or reason ; that he is a reasonable créature. If, however, 
the question of the intelligence of the party cornes up in the évidence, and 
there is proof on that subject, then you follow the évidence. But in the ab- 
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sence of any proof you présume that the person is of average iatelligence, that 
he is a reasonable human créature." 

We can see nothing prejudicial in this. The law présumes every 
person to be of ordinary intelligence, unless he is shown to be other- 
wise, and certainly a man who claims to be a great scientist, and 
of great expertness in médical science, would, in the absence of évi- 
dence to the contrary, be presumed to be of ordinary intelligence. 

A careful examination of the voluminous record and the many au- 
thorities which able counsel hâve cited to us fail to show any preju- 
dicial error. 

The judgment is affirmed. 



THE W. H. GILBERT. 

(Circuit' Court of Appeals, Sixth Circuit. April 12, 1916.) 

No. 2751. 

Collision <S=371(2) — Moving and Anchored Vessels— Fog. 

A steamer with a tow passing down the St. Clair river in the early 
morning in a dense fog hetd in fault for a collision with a vessel anchored 
so as to leave a clear channel of 1,000 feet on the American slde, and 
which was continuously soundlng a fog bell, on the ground that she fail- 
ed to maintain an efficient and attentive lookout. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 101 ; Dec. Dlg. 
<S=>71(2).] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in admiralty for collision by G. A. Garretson and S. P. Shane, 
receivers of the Gilchrist Transportation Company, against the steam- 
er W. H. Gilbert ; the Pittsburgh Steamship Company, claimant. De- 
cree for libelants (211 Fed. 754), and claimant appeals. Affirmed. 

Thls is a libel in admiralty brought by Garretson and Shane, Beceivers of 
the Gilchrist Transportation Co:, the owner of the steamer City of Genoa, 
against the steamer W. H. Gilbert, for damages caused by the sinking of 
the Genoa in a collision occurring in the channel of the St. Clair Eiver, at a 
point between Samla, on the Canadian slde, and Port Huron, on the 
American side, alleged to hâve been caused solely by fault in the navigation 
of the Gilbert. The Pittsburgh Steamship Co., owner of the Gilbert, answered 
the libel as claimant, denying that the collision was due to the fault of the 
Gilbert, alleglng that It was caused solely by the fault of the Genoa, and 
claiming damages to the Gilbert; but no cross libel was filed. The Boston 
Insurance Co. and other underwriters, insurers of the cargo of the Genoa, 
filed an intervening pétition setting up their clalm for damages thereto. It 
was stipulated that if thel Gilbert should be held responsible for the colli- 
sion, the Pittsburgh Steamship Co. was entitled to limit its llability for dam- 
ages to the libelants and Interveners to the sum of $53,375.03, with interest ; 
that the damages to the libelants, as owners of the Genoa, amounted, includ- 
ing interest, to $33,639.06; and that the damages to the Interveners, as In- 
surers of the cargo of the Genoa, amounted, including Interest, to $82,690.05. 

The trial judge found that the collision was caused solely by the fault 
of the Gilbert; and it was thereupon decreed that the libelants and inter- 
vening petitioners recover of the Pittsburgh Steamship Co., claimant of the 
Gilbert, the said sum of $53,375.03, with interest, amounting to $62,760.14, 

@=iFor other cases see same topic & KEY-NUÏI BER in ail Key-Numbered Digests & Indexes 
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pro rata upon their respective claims; from whlch decree the Pittsburgh 
Steamsliip Oo. bas appealed to thls court. 

The opinion of Day, District Judge (211 Fed. 754), clearly states tlie case 
and liis conclusions thereon. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio 
(H. A. Kelley and G. W. Cottrell, both of Cleveland, Ohio, of coun- 
sel), for appellant. 

A. J. Gilchrist and H. D. Goulder, both of Cleveland, Ohio, for 
appelleçs. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

SANFORD, District Judge, after making the foregoing statement 
of f acts, delivered the opinion of the court : 

It is conceded, at the outset, that as the damages tô the insurers of 
the cargo of the Genoa, which largely exceeded the liability of the 
appellant, are, in the event of iault on the part of the Gilbert, a prior 
claim against that vessel, independently of the question of joint lia- 
bility on thé part of the Genoa, the only material question presented 
for review under this appeal is whether or not the trial court was 
in error in holding the collision to hâve been due to fault on the part 
of the Gilbert, regardless of w^hether there was also joint fault on the 
part of the Genoa. 

On behalf of the appellant it is earnestly insisted that the évidence 
discloses no fault whatever in, the navigation of the Gilbert, and that 
as to her the collision was due to inévitable accident or inscrutable 
fault. 

A part of the testimony in the court below was taken by déposition. 
However, by far the greater portion was taken orally in the présence 
of the court; the witnesses testifying in open court, including, among 
others, five of the crew of the Gilbert, two of the crew of her barge 
and three of the crew of the Genoa. 

Without determining whether the évidence sustains the conclusion 
of the trial judge that the Gilbert was at fault in the manner in which 
her course was shaped across the river in the fog at the time of the 
collision, causing her to over-run her expected turning place and col- 
hde with the Genoa, we are of opinion that it does sustain his con- 
clusion that the Gilbert was in fault in failing to maintain an efficient 
and attentive lookout, whereby the fog bell of the Genoa might hâve 
been heard and the collision avoided. 

Proceeding, as the Gilbert was, in a fog, encumbered by a tow, down 
the navigable channel of a much traveled river, the maintenance of 
an efficient and attentive lookout was imperatively required. 

The undisputed testimony shows that the fog bell of the Genoa, 
which was of the standa;rd size, was rung continuously from the time 
of her anchorage until the collision, at intervais of not exceeding two 
minutes, as required by law. This was shown by the testimony of 
the captain and three other members of the crew of the Genoa, and by 
four shore witnesses located at varions points in Sarnia, ail of whom 
testified, in substance, to the continuons ringing of this bell at regular 
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intervais. It was also heard by the mate of the tug Fischer, which 
came down the river from one-half to three-quarters of a mile ahead 
of the Gilbert. He first heard this fog bell when about two hundred 
feet from the docks just above Butler Street, in Port Huron, on the 
American side, that is, about five-eighths of a mile above the place of 
collision, and thereafter heard the bell continuously ringing as the tug 
passed down the river on the American side. It was also heard by 
the captain and mate of the steamer Lakeland, which came down the 
river ahead of the Gilbert, but on account of the fog rounded to and 
turned back up the river at or a little above Butler Street. Her cap- 
tain heard the Genoa's fog bell when down near Butler Street ; and 
the mate heard it both when making the turn there and also in going up 
the river afterwards. 

According to the Gilbert's captain, she entered the fog at Butler 
Street at 4:35 and the collision took place at 4:40. During the five 
minutes that had elapsed, in which the Gilbert had traveled more than 
half a mile, the fog bell of the Genoa must hâve rung at least twice. 
It was not, however, heard on either of thèse occasions by any one 
on the Gilbert; neither by her captain, who was on the pilot house 
attending to the steering of the boat and the time at which he should 
make his turn ; the wheelsman, who was on the pilot house giving at- 
tention to his course ; the mate, who was on the pilot house with the 
captain and wheelsman, and states that he was merely standing as a 
lookout, as the captain had charge of the boat; nor the watchman, 
who was stationed as a lookout on the forecastle deck. This watch- 
man was then nineteen years of âge. He had been a watchman on 
the lake for only one year, and was then sailing his second season. 
He states, generally, that he was giving his entire attention to looking 
ahead and listening, and was standing a good lookout ; but admits on 
cross-examination that he was not expecting to hear any bell, or any- 
thing in particular, and that if the Lakeland heard the fog bell of the 
Genoa over on the Port Huron side, it would hâve been natural that 
he should hâve heard it, and that he can not think of any explanation 
why he did not hear it. 

It is true that the fog bell of the Genoa was located on the after 
side of the foremast, only eight feet above the deck, and behind her 
texas and pilot house, which extended five feet above the bell. While, 
however, this location would to a certain extent obstruct the sound 
of the bell in front of the vessel, vve are of opinion that its location 
does not satisfactorily explain the failure on the part of the Gilbert 
to hear its ringing, Not only does the évidence fail to affirmatively 
disclose that the width of the forward deck houses of the Genoa were 
such as to interpose any obstruction to the sound of the bell in the 
direction from which the Gilbert was approaching, but the fact that 
the fog bell could be heard by a vessel approaching from this direc- 
tion is demonstrated by the fact that it was in fact heard by the cap- 
tain and mate of the Lakeland, while making a turn at Butler Street, 
at practically the same point as that at which the Gilbert entered the 
fog and in practically the same direction from the Genoa as that from 
which the Gilbert was approaching. The mate of the Fischer also 
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heard this fog bell ringing when he was abreast of Butler Street; 
although the course of the Fischer at that time was probably nearer 
the American shore than that afterwards taken by the Gilbert. Nei- 
ther can the failure of the Gilbert to hear the Genoa's bell be satis- 
factorily explained on the supposition that the stem of the Genoa liad 
swung towards the Canadian shore so as to bring her forward deck 
houses between the Gilbert and the location of the bell. There is no 
évidence whatever that the current would cause her to swing to any 
substantial extent; nor of any wind that would cause her thus to 
shift; and no évidence whatever that there was in fact any material 
change in her position after she had once settled down. Furthermore, 
the angle of incidence at which she was struck by the Gilbert, namely, 
about four points, or forty-five degrees, when taken in connection 
with the gênerai location and the bend in the river at Sarnia, clearly 
shows that the Genoa was lying at the time of the collision in sub- 
stantially the same position as that in which she had corne to rest, that 
is, tailing down the stream about parallel to the dock. Nor is there 
anything, other than mère conjecture, to support the theory that the 
failure of the Gilbert to hear the bell may bave been due to synchron- 
ism of Sound, caused by coïncidence between the ringing of the Genoa's 
fog bell and the sounding of the whistle which was being blown at 
intervais of one minute on the Gilbert; there being no évidence what- 
ever as to this matter. There is likewise no évidence whatever to sup- 
port the theory of supposed areas of inaudibility, due to atmospheric 
conditions, preventing the Gilbert from hearing the Genoa's bell. 

The trial judge, who heard the testimony of the watchman on the 
Gilbert and the other members of its crew and had an opportunity to 
observe their appearance and demeanor, was of opinion that the watch- 
man was young and inexperienced ; that if he had properly listened 
for signais this accident woUld not hâve happened; and that the only 
reasqn that the fog bell of the Genoa was not heard upon the Gilbert 
was the inefficiency or inattention of the lookout maintained by it. 

After careful considération of ail the évidence, we are of opinion 
that this conclusion was correct. Furthermore, independently of this 
conclusion on our part, we should be constrained to reach the same 
resuit, under the well settled principle in appeals in admiralty, that 
where the trial judge bas heard the witnesses and had an opportunity 
of weighing their intelligence and candor, the decree of the district 
court will not be reversed upon questions of fact depending upon 
conflicting évidence, unless there is a decided prépondérance against 
the decree. City of Cleveland v. Chisholm {6th Cir.), 90 Fed. 431, 
434, 33 C. C. A. 157, and citations. This conclusion renders unneces- 
sary a detailed considération of the several assignments of error re- 
lied on by the appellant. And for the reasons above stated, it appear- 
ing that the Gilbert was in fault in failing to maintain a sufïîcient and 
proper lookout, whereby the fog bell of the Genoa might bave been 
lieard and the collision avoided, the decree below will be affirmed, with 
costs. 
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CIHAK T. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. Marcli 21, 1916.) 

No. 4503. 

Intoxicating Liqtjobs ®=»231— Pbosecution fob Illégal Sale — Evidence. 
On the trial of a défendant cliarged with selling intoxicating liquor 
within a prohiblted territory, ttie article sold being a liquid put up in 
labeled bottles, which défendant received packed In barrels, purportlng 
on the labels to be nonlutoxlcating, and not shovvn to be a dlstilled, malt, 
or vlnous liquor, where the prosecution introdueed witnesses who testified 
that the contents of some of the bottles drank by them had an intoxicat- 
ing effect, défendant was entitled to show by other witnesses that the 
contents of other bottles similarly labeled and from the same barrel, 
which they drank, had no such effect upon them; the weight of such 
évidence being for the jury. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 291 ; 
Dec. Dig. <®=>231.] 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. Elliott, Judge. 

Criminal prosecution of Frank Cihak. Judgment of conviction, and 
défendant brings error. Reversed. 

Edward E. Wagner, of Sioux Falls, S. D. (John E. Tipton, of Ged- 
des, S. D., and Robert J. Gamble and George J. Danforth, both of 
Sioux Falls, S. D., on the brief), for plaintifï in error. 

E. W. Fiske, Asst. U. S. Atty., of Sioux Falls, S. D. (Robert P. 
Stewart, U. S. Atty., and George Philip, Asst. U. S. Atty., both of 
Sioux Falls, S. D., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

SMITH, Circuit Judge. By an agreement dated December 31, 1892, 
and ratified by Congress on August 15, 1894, the Yankton Tribe of 
Dakota or Sioux Indians ceded a portion of their réservation to the 
government of the United States. The record of this transaction will 
be found in "An act making appropriations for current and contingent 
expenses of the Indian Department and fulfilling treaty stipulations 
with various Indian tribes for the fiscal year ending June thirtieth, 
eighteen hundred and ninety-five, and for other purposes." 28 Stat. 
286. By article 17 of this agreement it is provided : 

"No intoxicating liquors nor other intoxlcants shall ever be sold or given 
away upon any of the lands by this agreement ceded and sold to the United 
States, nor upon any other lands within or comprising the réservations of the 
Yankton Sioux or Dakota Indians as deseribed in the treaty between the sald 
Indians and the United States, dated April 19th, 1858, and as afterwards 
surveyed and set ofC to the said Indians. The penalty for the violation of 
this provision shall be such as Congress may prescribe in the act ratifying 
this agreement." 28 Stat. 318. 

The act of Congress ratifying this agreement provided : 

"That every person who shall sell or give away any intoxicating liquors or 
other intoxicants upon any of tlie lands by sald agreement ceded, or upon 

^=jFor other cases see same topic & KEY-NUMBBR 1d ail Key-Numbered pigests & Indexe» 
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any of tlie lantls Inclmled in the Yankton Sioux Indian réservation as ereated 
by the treaty of Aprll nineteentli, elgliteen liundred and tifty-elfjlit, shall be 
punishable by Imprisoniueiit for not more than two years and by a fine of 
not more tlian tliree liundred dollars." 28 Stat. 319. 

The plaintifï in error, hereafter called the défendant, was indicted, 
tried, convicted, and sentenced for selhng intoxicating hquors upon 
the portion of this réservation ceded to the United States. The in- 
dictment in the first count charged sales to Arthur Stone and in the 
second count charged sales to Ruîus Picotte. The évidence of the 
government shovved that Arthur Stone and Rufus Picotte each bought 
of the défendant five bottles of a drink called Clearo. They each 
drank three of the bottles and turned two of them over to the au- 
thorities. One of thèse thus turned over was examined by Professer 
F. V. Rayl. He testified that he took a course in chemistry in 
Wabash Collège and was a teacher in the same branch in the high 
school, that he could make an analysis of liquids and détermine the 
percentage of alcohol contained therein, and that one of the bottles 
of Clearo bought by either Stone or Picotte and turned over to the 
government had been analyzed by him and that it contained 2.23 per 
cent, of alcohol. 

We entertain no doubt that Professor Rayl was a compétent witness 
on this subject, but it is not for us to say that bis testimony was con- 
clusive on the défendant. The four bottles turned over to the gov- 
ernment were produced and marked Exhibits A, B, C, and D. Each 
had a label upon which was printed : 

"Guaranteed bv Clearo Mfg. & Bottllng Works under the Food and Drugs 
Act, June 30th, 1906. 

"Sold in Tempérance Communities. 

"Clearo. 

"[Trade-Mark] 

"This is a Healthful, Refreshing, Invigoratiiig and Satisfying Béer, made 
espeeially for use as a Tempérance Beverage. 

"Clearo Manufaeturing and Bottlhig Works, Distributors. 

"Be sure to lœep this Bottle in a Cold Place. Chicago, Illinois." 

The government called Arthur Stone, who testified: 

"I drank some of it ; it was béer. I drank three of the bottles that I pur- 
chased, and it had an eiïect upon me. I felt kind of funny, and 1 kiiow the 
f unuy feeling was the resuit of driuking the stuff I purcliased f rom Ciliak ; it 
made me pretty near druuk," 

And on cross-examination : 

"The llquor I purchased from Mr. Cihalc tliere was called Clearo. I bought 
flve bottles In ail, and I drank three and turned over two to Mr. Obersliaw. 
I dld not driuk those bottles right one after the other. I drank one, and in 
a slttle while after I drank another one, nnd then in a Uttle while 1 drank 
another one. Then I purchased two and left tlie ix)ol hall. As a resuit of 
drinking this Clearo I felt différent to what I ordinarily did. 1 began to 
feel funny after I dranlc tlie second one. I drank tliose three bottles abont 15 
or 20 minutes apart, and within abont three-quarters of an hour, then I felc 
funny. I told Picotte and Obershaw about feeling funny. They told me I had 
better quit drinking it. I got thick-tongued, so 1 couldu't talk good. I didn'c 
get drunk; 1 just felt good." 
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The government then called Rufus Picotte, who testified that he 
bought some of the liquor from the défendant: 

"I drank three, and know the taste of béer and alcohol. Thèse three bot- 
tles which I drank gave me a funny feellng ; it had the same effect that alcohol 
and béer usually hâve upon me when I drank it. I turned the other two bot- 
tles over to Mr. Obershaw ; they were similar to exhlblts A, B, C, and D." 

And on cross-examination he testified that: 

"I discovered that the drink had some effect on me when I drank the last 
bottle." 

The défendant called Mr. Wellington Palmitier, who testified : 

"On the 4th day of February, 1914, I wa.s aequainted with and had drunk 
this liquor called Clearo. Q. How long had you been aequainted with that 
drlnk at that time? (Objected to unless the questions are confined to the Ex- 
hibits A, B, C, and D ; no proper foundation laid.) 

"The Court: Sustained. (Défendant excepted.) 

"At the time I bought and drank this liquid called Clearo at the défendants 
place in February, it was contained in bottles, the labels resembling those that 
are ofCered hère in évidence. Q. Are you aequainted with and hâve you drank 
that kind of liquor that was purchased there out of similar Iwttles and bear- 
Ing the same label, in ail appearances the same as the liquid offered in évi- 
dence? (Objected to on the ground that no proper foundation has been laid, 
and the question does not call for an answer relating to the exhibits offered 
in évidence.) 

"The Court. Do you expect to follow this up, and show by compétent proof 
that thèse bottles were fllled with the same kind of liquid he drank? 

"Mr. Tipton: Counsel states to the court that in view of the fact that it 
was brought out in the évidence of the government that persons were seen 
there in a seemingly intoxieated condition — were seen at this defendant's 
pool hall drinking this kind of liquid and in a seemingly intoxieated condition 
— that this évidence is offered in relnittal of that. 

"The Court; The objection is sustained. (Défendant excepted.) 

"Mr. Tipton: Counsel will state to the court that he now offers to prove 
by this witness on the stand, and by other compétent witnesses, and desires to 
recall the défendant to show, that this liquid called Clearo is a common soft 
drink, ordinarily sold on the réservation, and that lias been sold at this par- 
tieular place since the year 1910 in bottles of this same kind, and that so 
far as may be known the circumstances indicate that it is the same kind of 
liquid as was sold to the witnesses Arthur Stone aiid Mr. Picotte, and offers to 
show that the liquid is not an intoxicating liquor and does not produce that 
effect. 

'•Mr. Fiske: Plaintiffl objects to the offer, on the grq.und that no proper 
foundation has been laid for the introduction of the same, and on the further 
gromid that any testiraony relating to the contents of any liquid or liquor not 
contained in the Exhibits A, B, O, and D is irrelevant, incompétent, and im- 
material. 

"The Court: Sustained. The court is of the opinion that whether or not, 
the liquor is intoxicating cannot be proven by showing what effect other 
liquors may hâve had, whether in the same kind of bottles or not. There is 
no assurance hère that the liquors that were drarik were of the same charac- 
ter as the liquors sold to thèse witnesses ; no assurance that because a bot- 
tle Is labeled Clearo that it contains Clearo. There is only one way of prov- 
ing; that is, by proving the effect of it, or by an analysis. (To ail of which 
the défendant excepted.)" 

The deferidant, Frank Cihak, was then recalled for further direct 
examination, and testified as follows : 

"I bought this liquid called Clearo from the fellow where I bought the 
pool hall; it was in barrels; thèse bottles were so many each in barrels? a 
barrel contained 120 bottles. Q. And do you know if this liquid called. 
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Clearo that Is hère is the same klnd of Ilquid or Uquor that you hâve been 
selllng there right along to other people; does it corne from the same bar- 
rais and bottles, the same description, bought at the same place? 

"Mr. Flske: Objected to, no proper foundation laid, the witness not having 
shown himself compétent to testify, and on the further ground that it is im- 
material. 

"The Court: Sustained. (Défendant excepted.) 

"Q. Mr. Cihak, haye you sold to Mr. Palmitler, Mr. Janda, Mr. Hormstra, 
and Mr. Bousa thls same kind of llquor that you sold to Arthur Stone, and 
hâve you sold to them that since December, 1914 ? 

"Mr. Flske: Objected to, as calling for the conclusion of the witness, and 
for the further reason that it is not material, unless it is shown by compétent 
testimony that the bottles sold contained the same liquid of the same amount 
of alçohol as the exhibits in évidence. 

"The Court: Sustained. (Défendant excepted.) 

"Mr. Tipton: The défendant now at thls time offers to prove by the défend- 
ant that he has sold the same klnd and quantity of llquor contained in the bot- 
tles that are offered in évidence and that were sold to wltnesses Stone and Pl- 
cotte to the iiersons mentioned in his ofCer heretofore made, and to prove by 
those wltnesses that they hâve drank this Ilquid in ordlnary quantltles and 
that the liquor does not produce any effects of intoxication. 

"Mr, Fîske: To which offer plaintifÉ objects, unless the showing Is made 
by compétent testimony proving that the liquor contained in Exhibits A, B, O, 
and D, in évidence, Is the same llquor, or the same contents, as sold to the 
wltnesses. 

"The Court: Sustained; it Is immaterial. (Défendant excepted.)" 

There is nothing in the record to shovir that the liquors in question 
were malt or fermented liquors. Under such circumstances it is usu- 
ally requisite to show whether or not the liquors were intoxicating. 
In Bell V. State, 91 Ga. 227, 18 S. E. 288, it was held a conviction 
could not be sustained for the sale of rice béer, without proof that 
rice béer was intoxicating. The same was in effect held in ConnoUy 
V. Atlanta, 79 Ga. 664, 4 S. E. 263, in référence to the sale of New 
Era béer, and in Com. v. Gavin, 160 Mass. 523, 36 N. E. 484, and Com. 
V. O'Keane, 152 Mass. 584, 26 N. E. 97, in référence to hop béer, 
and in Com. v. Bios, 116 Mass. 56, with référence to Schenck béer, 
and in Marks v. State, 159 Ala. 71, 48 South. 864, 133 Am. St. Rep. 
20, in référence to mead or metheglin, and in Klare v. State, 43 Ind. 
483, in référence to common brewer's béer, and in Gourley v. Com., 
140 Ky. 221, 131 §. W. 34, 48 L. R. A. (N. S.) 315, with référence 
to malt mead. 

We do not understand the court below held that évidence was not 
admissible as to the intoxicating effect of liquors other than distilled, 
malt, or vinous liquors, the character of which is so well known that 
the courts take judicial notice of it; but the court seemed to think that 
the identification of the liquors hère sold and the liquor sold to the 
other wltnesses was not sufficient. We can but think the court erred 
in its ruling on this subject. The liquors were acquired in bottles in 
barrels and were similarly marked, and we think that, in the absence 
of évidence to the contrary, they should hâve been assumed to be of 
the same character as those sold to Stone and Picotte. The govern- 
ment had been allowed to ofïer évidence of the effect of the liquor 
sold to Stone and Picotte upon the parties who consumed it, and the 
like évidence should hâve been admitted for the défendant ; but we 
would not be understood as holding that it is admissible solely because 
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tlie government had offered the same class of évidence. We think it 
was admissible by the défense for whatever it was worth, even though 
the government had ofïered no évidence of this particular class. We 
realize that liquors may be intoxicating within the meaning of the 
law, and yet, taken in ordinary quantities, hâve substantially no effect 
upon a given witness, by reason of his long use of intoxicating liquors ; 
but that only tends to affect the weight of the évidence, not its ad- 
missibility. 

We cannot agrée with the District Court that when liquors are 
shipped in bottles in barrels, and are ail labeled alike, and there is no 
évidence but that they are of the same character, and évidence is of- 
fered that some of the bottles contained liquor which was intoxicat- 
ing, it is not admissible to show the effect of other of the same class 
of liquors upon others, although, of course, the jury must détermine 
in each case whether the liquors were in fact the same or not. 

There are many other questions presented ; but they may not again 
arise, and we will not consider them. 

The case is reversed and remanded, with directions to the trial court 
to set aside the verdict and grant a new trial. 



KLEIST V. BREITUNG et ux. 
{Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 215. 

1. HtiSBAND AND WlFE <g=333.'5(9) — ACTION FOR ALIENATION OF WlFE — SUFFI- 

ciENOY OF Evidence. 

Evidence hcld iu.sufflcient to show that défendants, who were the par- 
ents of plaintiff's wife, through malice or other iniproper motives, alien- 
ated her affections from plaintiff, or in fact that they tried in any way to 
so allenate her affections. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. § 1124 ; 
Dec. Dig. <S=p333(0).] 

2. Husband and Wife ©=5324— Aliénation of Wife — Kight of Action 

Against Wife's Parents. 

Parents are justifled in giving counsel and advice to a daughter, who 
has contracted, a marriage with a man who is believed by them to be 
wholly unfitted to malie her happy and to support her properly, and if 
they act without malice, and are prompted by affection for thelr daughter 
and solicitude for her health and happiness, they cannot be held 
liable for aliénation. 

[Ed. Xote. — For other cases, see Husband and Wife, Cent. Dig. § 1118; 
Dec. Dig. <@=324.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Max Frederick Kleist against Edward N. Breitung 
and Charlotte M. Breitung. Judgment for défendants, and plaintiff 
brings error. Affirmed. 

E. C. Crowley, of New York City, for plaintiff în error. 
Marvin, Hooker & Roosevelt, of New York City (Delancey Nicoll and 
Courtland V. Anable, both of. New York City, S. W. Shaull, of Tropico, 

®c=>For other cases see same topic,& KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Cal, and Henry S. Hooker, of New York City, of counsel), for de- 
fendants in error. 

Before COXE and WARD, Circuit Judges, and MAYER, District 
Judge. 

COXE, Circuit Judge, [1] There can be no doubt that the secret 
marriage contracted between the plaintiff and the défendants' daugh- 
ter was a mésalliance calculated to excite the gravest appréhensions 
for the future happiness of their daughter who was their only child. 
The plaintiff was five years her senior and had been employed as 
a coachman by a family residing next door to the défendants at Mar- 
quette, Mich., and was intimate with their servants. The marriage 
took place in New York and was not discovered by the défendants 
until a week later, while they were guests of the St. Régis hôtel. The 
tirst interview between the plaintiff and the défendants occurred at 
the hôtel on December 2, 1913. The conduct of the défendants on 
that and subséquent occasions must be gauged by their disappointment, 
mortification and chagrin on finding that their only daughter had con- 
tracted a marriage which in ail probability would wreck her happiness 
and end in disaster. The words used by a distracted mother in such 
circumstances may be attributed as well to grief at the discovery that 
her daughter's career has ended in an unfortunate marriage, as to 
malice. That a woman in such circumstances should be calm, judi- 
cial and friendly at her first interview with the man who has caused 
her this mortification and sorrow is hardly to be expected. It is al- 
leged that she said to the plaintiff: 

"We are going to annul the marriage and if you don't annul it, wliy she 
will get a divorce from you anyway." 

That she said this is denied by the défendants, but, assuming that 
it was said, it does not show malice, but rather a very limited knowl- 
edge of the law on the part of an agitated mother. It was perfectly 
natural that both the défendants should inquire into the détails of the 
marriage for the purpose of having it annuUed if illégal. The plain- 
tiff's testimony that Breitung threatened to hâve him arrested for 
stealing his (Breitung' s) silk socks is in the same category. If the 
threat were made seriously it was while Breitung was still angry over 
the discovery of the secret marriage. Nothing ever came of the threat 
and both parties, apparently, agreed to the fulfillment of the antenuptial 
agreement between the plaintiff and Juliet that she should live at home 
until he was able to care for her properly, and in the meantime the 
marriage was to be kept a secret. Breitung promised to get the plain- 
tiff employment and offered him a place in a mine in New Mexico 
where he could learn mining engineering. If he made good he was 
to hâve Juliet in six months and was to correspond with her in the 
meantime. The plaintiff testified: 

"When 1 accepted tlie position Mrs. Breitung iiut her arm around me, told 
me 'I liope you will do well down In this new place and I liope Juliet will be 
with you some day.' " 

■ Ail this seems wholly incompatible with the présence of malice. 
The prêteuse that the défendants kept the young people apart is not 
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sustained by the proof, especially in view of the testîmony of the 
plaintiff. On cross-examination he was asked as follows: 

"Q. Now, Klelst, is it not true that your wlfe and yourself made an agree- 
ment to get married and not to live together? A. Tes, sir, for a short time 
until she came ont in society. Q. Is It not true tliat the agreement was that 
yen were to get married and not to live together until you were established and 
able to support her? A. Yes, I think we had that agreement between us. Q. 
And that in the meanvvhile she was to live with her parents? A. Yes, she was 
to go back to live with theni. Q. And you were to find employment and estab- 
lish yourself in life so that you could support her? A. Yes, until she came 
out in Society. Q. Until you were able to support her, wasn't that the agree- 
ment? A. No, not ail of it. Q. Was not that a part of it? A. As soon as 
she came out in society whether I had a iJosition or not she would corne 
with me." 

Up to the time that the plaintiff left New York, on Christmas Day, 
1913, there is no proof that the wife's affections had been ahenated. 
In answer to the motion to dismiss the complaint at the close of the 
évidence, counsel for the plaintiff stated as follows : 

"Then, thirdly, we hâve the fact that up to the time of the departure of 
the plaintiff for the West on Christmas Day, 1913, the love continuod ; that is 
to say, one of the most ardent of ail the love letters was written on the night 
before Christmas and reeeived Christmas Day, so that we hâve, up to the time 
of the plaintifï's departure for the West, this condition of affection continu- 
ing, so that the change that bas occurred must hâve begun during the absence 
of the plaintifC." 

Manifestly the assertion that the alleged improper acts of the de- 
fendants, prior to the plaintiff's departure for the West, show a désire 
to alienate his wife's affections must be abandoned, in view of that 
admission that ail the efforts of the défendants had utterly failed to 
alienate her affections. 

There is absolutely no testimony of any act on the part of the de- 
fendants, or either of them, after the plaintiff's departure which can 
be regarded as an attempt to alienate their daughter's affections. Her 
account of the conversations with the plaintiff after his return from 
the Southwest does not indicate that there was any disposition on the 
part of the défendants, or either of them, to influence her against 
her husband. The first talk was over the téléphone, Juliet having 
called up the plaintiff to make an engagement with him to meet her 
at the Waldorf hôtel on the following day. 

At the meeting the next day the plaintiff, Juliet and her father were 
présent. The plaintiff's account of this interview is as follows: 

"I was rather glad to see Juliet and I just shook hands with her. She 
seemed to back away from me, and I said, 'What is ail the trouble?' She said, 
'I just wanted to tell you that I don't love you any more.' I says, "That's 
funny; you loved me before I went away.' 'Well,' she says, 'I realize that 
1 made a mistake.' I says, 'Won't you corne with me now ; I can make you 
happy?' She says, 'No, I don't think I will.' Her father then spoke up and 
says, 'Yes, Juliet, you better go along, probably he can make you happy.' " 

Surely there was nothing in ail this to indicate malice on the part 
of the father; so far as it went his advice to his daughter was to 
make an attempt to live with her husband. In short, we are convinced 
that should the case be sent back for a new trial and should a ver- 
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dict be reiidered for the plaintiff, it would be the duty of the court 
to set it aside as against the évidence. 

An examination of the testimony convinces us that, in view of ail 
the circumstances, the conduct of the défendants was more conserva- 
tive than that which would naturally be expected from the majority 
of parents. The différence in surroundings, the inability of plaintiff 
to support his wife, the secrecy of the wedding and ail the circum- 
stances connected with the marriage were calculated to produce out- 
bursts of anger, disappointment and resentment. To the parents this 
ill-advised marriage may well hâve seemed the end of their daughter's 
happiness and they would hâve been less than human if they had not 
given expression to their resentment at the sudden termination of the 
ambitions career which they had probably marked out for their daugh- 
ter. When, however, the first outbursts of anger were over, their 
conduct indicated a détermination to make the best of a déplorable sit- 
uation. As might be expected, the daughter's opinion changed, not 
from anything the défendants said or did, but because she had discov- 
ered that the plaintiff was not the Sir Galahad she had imagined him 
to be. His letter of March 24th from New Mexico may hâve had a 
tendency to enlighten her on this subject. He says, inter alia: 

"It is terrible for you to lie so much do you not know that you wlll be sorry 
for It It wlll hurt you and your famlly very mucli. If they would only do 
the right thing by me. But I hâve to labor Uke a Mexican Single Jacking in 
a mine. I am strong and hâve stood It wlthout a murmur but I wlll stand It 
no longer. Hâve telegrams telling me to return to New York immediately 
whlch I irAll do. If I do not hear from you immediately. It Is best that I 
get a divorce from you and you let free I love you dearly Juliet and you did 
too, when I left. I stlll hâve ail the letters you wrote me. It wlll be évi- 
dence. / do not tcish to make trouble in no way. But I hâve been mlstreated 
in many ways. 

"Your husband, Max." 

[2] The law applicable to thèse facts is very clear and is, perhaps, 
nowhere better stated than in Hutchison v. Peck, 5 Johnson, 196. 
The opinion of Chief Justice Kent is quoted by both parties and is as 
f ollows : 

"I am also for a new trial. If the défendant did not stand in the relation 
of father to the plalntlfC's wife, I should not, perhaps, be Incllned to inter- 
fère with the verdict. But that relatlonship gives the case a new and peculiar 
interest ; this is the flrst action of the kind I hâve met with, brought against 
the father. A father's house is always open to his chlldren; and whether 
they be married or unmarried, it is still to them a refuge from evil, and a 
consolation in distress. Xatural affection establislies and consecrates this 
asylum. The father is under even a légal obligation to maintain his chlldren 
and grandchlldren, If he be compétent, and they unable to maintain them- 
selves; and aecordlng to Ijord Coke it is 'nature's profession to assist, main- 
tain and console the ehild.' I should require, therefore, more proof to sus- 
tain the action against the father than against a stranger. It ought to ap- 
péar elther that he detains the wife against her wlll, or that he entices her 
away from her husband from iiUpropér motives. Bad or unworthy motives 
cannot be presumed. They ought to'be positlvely shown, or necessarily de- 
duced from the facts and circumstances detailed. This prlnciple appears to 
me to présente in due dependence upon each other and to maintain In harmony 
the equally strong and sacred interests of the parent and the husband. The 
quo animo ought, then, in this case, to hâve been made the test of inquiry and 
the rule of décision. The Judge told the jury that if the défendant was not 
actuated by improper motives, it would go very far In mitigatlon of dam- 
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âges. I think the instruction should hâve gone further, and the jury hâve 
been informed that, in such a case, the verdict should be for the défendant. 
I am, accordingly, of the opinion that a new trial should be awarded, with 
costs to ablde the event of the suit." 

In Multer v. Knibbs, 193 Mass. 556, 79 N. E. 762, 9 L. R. A. (N. 
S.) 322, 9 Ann. Cas. 958, the court says : 

"There Is a materlal diflference between the acts of a parent and those of 
a mère intermeddler. * * * It Is proper for him to give to his daughter 
such advice and to bring such motives of persuasion or inducement to bear 
upon her as he falrly and honestly considers to be called for by her best 
Interests. * * * And the burden is upon the plaintifC to show that the 
défendant has been prompted by malice In what he bas said and done, and 
to overcome the presumption that he aeted under the influence of natural 
affection and for what he believed to be the real good of his child." 

^ In Beisel v. Gerlach, 221 Pa. 232, 70 Atl. 721, 18 L. R. A. (N. S.) 
516, the court said: 

"In actions of this character the question is whether the father was moved 
hy malice and without justification, or by a proper parental regard for the- 
welfare and happiness of his child. * * * A jury in the absence of suffl- 
cient évidence should not be permitted to guess at or conjecture about the 
rights and liabilities of parents and children in this class of cases." 

The law is clearly established, at least in this jurisdiction, that par- 
ents are justified in giving counsel and advice to a daughter who has 
contracted a marriage with a man who is believed by her father to 
be wholly unfitted to make her happy and to support her properly. 
If he acts without malice and is prompted by affection for his daugh- 
ter and solicitude for her health and happiness, he cannot be held 
liable for aliénation. In short, the law takes a practical common-sense 
view of such situations as are hère disclosed ; it recognizes the rela- 
tion of parent and child as well as the relation of husband and wife 
and in no case has a parent, who has acted in good f aith, been mulcted 
in damages for advising, protecting and sheltering a daughter who has 
contracted an ill-advised marriage with a man who is unable to support 
her properly. 

The judgment is affirmed with costs. 



CONTINENTAL PUBLIC WORKS CO. v. STEIN. 

(Circuit Court of Appeals, Second Circuit. April 18, 1916.) 

No. 180. 

1. Master and Servant <@=121(3) — Injuries to Servant — Statutes — "Fac- 
tort" — "Manufacturing." 

Labor Law N. Y. (Consol. Laws, c. 31) § 2 deflned the term "factory" 
as including any mill, workshop, or other manufacturing or business es- 
tablishment where one or more persons are employed at labor, and 
Laws 1914, c. 512, amends it so as to déclare that the term "factory" shall 
be construed to include any mill, workshop, or any manufacturing or 
business establishment, and ail buildings, sheds, structures, or other 
places used for or in connection therewith, where one or more persons 
are employed at labor, and that work shall be deemed to be done for 

<Ss»For other cases ses same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexés 
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faetory wherever It Is clone at any place upon work of the factory upon 
any niaterials entering into the product of the factory. Public eon- 
tractors, in laylng a hlghway, used an asplialt mixing machine, whlch 
mlxed stone and asphalt for use in the road, and wliich was connected 
wlth other appliances for use in laylng the product. Hcld, that covering 
the stone wlth asphalt was "manufacturing" and the appliances and 
plant used therewlth constituted a "factory,"' withln the act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 229 : 
Dec. Dig. «3=121 (3). 

For other définitions, see Words and Phrases, First and Second Séries, 
Factory ; Manufacture.] 

2. Master and Servant "©=286(22) — Guarding Machineby — Factory — Ques- 

tion OF Law. 

Whether a plant, conslsting of machinery used in preparing road nia- 
terials, constîtutes a factory, wlthin Dabor Law N. Y. § 2, as amended 
by Laws 1914, c. 512, is a question of law for the court. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1028; 
Dec. Dig. <©=>286(22).] 

3. Appeal and Erbor <©=»1062(4)^Review — Harmlbss Eebor. 

The erroiieous subniission of a question of law to the jury is hannless, 
where the jury eorrectly decided the question. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 4215- 
4217; Dec. Dig. <S= 1062(4).] 

4. Master and Servant i®=»121(1) — Injuries to Servant — Failure to Guakd 

Appliances. 

Under Labor Law N. Y. § 81, as amended by Laws 1913, c. 286, requir- 
ing ail screws and parts of revolvlng shafting to be countersunk, protect- 
ed wlth suitable covering, and ail machinery to be guarded, and section 
200, making an emplo.yer liable wheu an lujury to a .servant results from 
a, defect in the ways, works, machinery, or plant, which arose, or whlch 
had not been remedled, because of the négligence of the employer, an em- 
ployer, whose premlses constituted a factory withln the act, Is liable for 
. any injury resulting from failure to properly guard machinery ; the vlo- 
la;tion of the act constltutlng négligence. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. § 228 ; 
Dec. Dig. <S=121(1).] 

5. Appeau and Ebror <S=3l69 — Présentation of Geound of Review in 

Court Below^Nécessity. 

Questions not ralsed below, ruled on, and to which no exceptions were 
preserved, cannot be raised by assignmeuts of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1018- 
1034 ; Dec. Dig. ©==160.] 

In Error to the District Court of the United States for the South- 
ern District of New Yorl<. 

Action by WilHam Ulysses Stein against the Continental Public 
Works Company. There was a judgment for plaintiff, and défendant 
brings error. Affirmed. 

Alfred E. Holmes, of New York City (Clayton J. Heermance, of 
•New York, City, of counsej), for plaintiff in error. 

C. Andrade, Jr,, of New York City, for défendant in error. 

Before COXE, WARD, jjnd ROGERS, Circuit Judges. 

RO(>ERS, Circuit Judge. This action was broughtto recoyer for 
Personal injuries and the plaintiff below, hereinafter referred to as 
plaintiff, ' obtained a verdict in the sum of $2,250. The action was 

@=Por other cases ëée same toplc & KBY-NUMBBR in âll Key-Numbéfed Dlgésfs & Inaexèi 
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brought under a common-law count and under the Labor Law of the 
State of New York. 

The plaintiff was employed by défendant in its asphalt mixing plant 
at Ashokan, N. Y. The défendant was engaged in laying a public 
highway, and in the prosecution of its work used what is commonly 
termed an asphalt mixer, in which asphalt and stone were mixed to- 
gether and the stone was covered with asphalt as it passed through 
the machine. The plant consisted of a number of différent machines, 
such as an engine, portable boiler, road rollers, a séries of drums, 
elevators, measuring box, and a mixing machine. Thèse were united 
to form one plant, and were connected and operated by varions sprock- 
ets, shafts, driving chains, etc. 

The plaintiff had been in the employment of défendant since the 
year 1911. At the time of the accident, which happened on Sunday, 
October 19, 1913, the plaintiff was engaged in the supervision, installa- 
tion, and opération of the asphalt machinery. After the machinery had 
been set up under his direction the plant was put into opération on 
Saturday, the day prior to the accident, and several wagon loads of 
asphalt were made. On Sunday more asphalt was produced, and 
the machinery was then shut down on account of the weather. It 
had been found that the machinery did not work satisfactorily ; that 
there was a chain rubbing on an angle iron. The plaintiff had called 
in a blacksmith to show him how to remedy the defect. He had his 
coat thrown over his arm, and while stooping down and pointing to the 
place where the chain rubbed the angle iron his coat was caught 
against an exposed set screw, and he was pulled down and against 
the machine, and suffered the in jury for which the action is brought. 
The exposed screw which caused the injury projected about three- 
quarters of an inch from the face of the collar, and was not protected 
as required by section 81 of the New York Labor Law, as amended 
by chapter 286 of Laws of 1913, which reads as follows : 

"Protection of Emjiloyés Operating Machinery ; Dust Creating Machinery : 
Lighting of Factorles and Workrooms. 

'"1. The owner or person in charge of a factory where macliluery Is used, 
sliall provide, as may be required by the rules and régulations of the Indus- 
trlal Board, belt shifters or other mechanical contrivanees for the purpose of 
throwing on or off lielts on pulleys. * * * Ail set screws, keys. holts and 
ail parts pro.iecting beyond the surface of revolving shafting shall lie coun- 
tersunk or provided with suitable covering, and machinery of e\ery description 
shall be properly guarded and provided with proper safety appliauces or de- 
vices. » • * " 

And section 200 of the Labor Law makes the employer liable: 

"When Personal injury Is caused to an employé who Is himself in the exer- 
cise of due «vre and diligence at the time: 

"1. By reason of any defect in the condition of the ways, works, machinery, 
or plant connected with or used in the business of the employer wliich arose 
from or had not been discovered or reniedied owlng to the négligence of the 
employer or of any person in the service of the employer and entrusted by 
him with the duty of seeing that the ways, works, machinery, or plant, were 
in proper- condition." ■ 

The plaintiff's complaint sets up two causes of action: (1) Under 
thecomrtîoh law; and (2) under the Labor Law of New York. 
232 F.— 36 
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[1-3] We shall consider whether under the Labor Law the plain- 
tiff was entitled to recover. The défendant insists that the asphalt 
mixer was not a factory under that law. The statutory provisions de- 
fine the term. The law of 1909 (chapter 36, § 2) reads as follows : 

"Factory. The term 'factory' when used in this chapter, shall be coustrued 
to include also any mill, workshop or other manufacturing or business estao- 
llshment where one or more persons are employed at labor." 

This section was further amended by chapter 512 of the Laws of 
1914 to read as follows : 

"Factory ; work for a fàcto-y. The term factory,' when used in this chap- 
ter, shall be coustrued to include any mlU, workshop, or other manufacturing 
or business establishment and ail buildings, sheds, structures or other places 
used for or in connection therewith, where one or more persons are employed 
at labor, except power houses, * • * sheds and other structures owned or 
operated by a public service corporation, other than construction or repalr 
shops, subject to the jurisdiction of the public service commission under the 
public service commissions law. Work shall be deemed to be doue for a fac- 
tory within the meaning of this chapter whenever it is done at any place, 
upon the work of a factory or upon any of the materials entering into the 
product of the factory, whether under contract or arrangement with any per- 
son in charge of or couuected with such factory directly or indirectly through 
the instrumentality of one or more contractors or other third persons." 

The New York Court of Appeals, in Shannahan v. Empire Engi- 
neering Co., 204 N. Y. 543, 98 N. E. 9, 44 L. R. A. (N. S.) 1185, has 
defined a "factory" as follows : 

"A factory is a structure or plant where somethlng is made or manufactured 
from raw or partly wrought materials into forms suitable for use. This is 
the primary définition, which was extended by the statute so as to include any 
'mill, workshop or other manufacturing or business establishment where one 
or more persons are employed at labor.' The term 'business establishment,' 
as thus used, means one resembling a mill, workshop, or other manufacturing 
establishment. It is conlined to thlugs of the same gênerai character as those 
named. It does not mean ail business establishments where one or more per- 
sons are employed at labor, but only those engaged to some extent at least 
in manufacturing of some kind. Obviously it does not include a hôtel, grocery, 
store, aud many other business establishments where one or more persons are 
employed at labor." 

We hâve no doubt that the business in which the défendant en- 
gaged in running asphalt and stone through its "mixer" and covering 
the stone with asphalt as it passed through the machine, thus produc- 
ing a product to be used in constructing a street, was that of "manu- 
facturing." And if a factory is a plant "where something is made or 
manufactured from raw or partly wrought materials into forms suit- 
able for use," then this plant where the accident occurred was a 
"factory" under the act. 

The trial court submitted to the jury the question of whether the 
défendantes plant is a faCtory. In this the court was in error. Wheth- 
er or not it is a factory is a question of law. Casey v. Barber Asphalt 
Co., 202 Fed. 1, 120 C. C. A. 243. But as the jury reached the right 
conclusion no harm was done. 

[4] As the place is a factory within the meaning of the Labor 
Law, then the question is whether the défendant complied with that 
provision of the law which requires that ail set screws and ail parts 
projecting beyond the surface of revolving shafting shall be counter- 
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sunk or provided with suitable covering and that ail machinery shall 
be properly guarded, etc. The évidence clearly shows that there was 
an exposed set screw on a revolving shaft. That fact is not seriously 
disputed. The superintendent of the work, one Watson, called by 
défendant, was asked on cross-examination whether he knew that the 
machine had exposed set screws, and replied : "I knew that that shaft 
had exposed set screws." 

The trial judge charged the jury as respects this law as foUows: 

"An employer who violâtes this law Is gullty of négligence, and you do not 
need to bother as to wliether you tliink it is négligence or do not think it is 
négligence to hâve set screws exposed, and under those circumstances the law 
says that it is his duty to do it, and if he violâtes that duty he is llable for 
the conséquences." 

This was strictly in accordance with the understanding of the courts 
as to the effect of the statute. The employer must comply with its 
requirements at his péril. If he does not, he must answer for the in- 
juries which are caused by his failure to do what the statute made it 
his duty to do. Violation of the statute is per se proof of négligence. 
We placed this construction on the act in Steel & Masonry Contract- 
ing Co. V. Reilly, 210 Fed. 437, 127 C. C. A. 169 (1913). And such 
is the construction which the courts of New York put on it. They 
hold the act mandatory where it is practicable to guard the machine, 
and the burden of showing that it is impracticable to guard it, or that 
its location removes it from danger to employés, is upon the person 
or corporation maintaining it. Scott v. International Paper Co., 204 
N. Y. 49, 97 N. E. 413 ; Welch v. Waterbury, 206 N. Y. 522, 100 
N. E. 426; Amberg v. Kinley, 214 N. Y. 531, 108 N. E. 830, L. R. 
A. 1915E, 519. And as in the case at bar there was no claim made 
and no proof introduced to show that it was not practicable to guard 
the machine, or that its location removed it from danger to employés, 
we think the trial judge was justifàed in saying that in violating the 
act as it did, it was liable as a matter of law. 

It is said that section 81 of the Labor Law is inapplicable, because 
the injury happened while the machinery was being installed. But 
a witness called by the défendant was asked whether, just before this 
accident occurred, the plant had been completed, and he replied that 
"it was complète." And on cross-examination he was asked : "On 
October 19, 1913, I understand that this plant was erected and com- 
pleted and ready for opération ?" To which he replied : "It was ; 
yes." 

[5] There are 36 assignments of error, and only 4 are based on 
an exception. The law is well settled in the fédéral courts that an 
assignment of errors cannot be availed of to import questions into 
a cause which the record does not show were raised in the court 
below and ruhngs asked thereon. 2 Desty's Fédéral Procédure, 1265 ; 
Ansbro v. United States, 159 U. S. 695, 16 Sup. Ct. 187, 40 L. Ed. 
310; Norris v. Jackson, 9 Wall. 125, 19 L. Ed. 608. And as to the 
assignments of error based on exceptions actually taken we see in 
none of them any reason for sending this case back for a new trial. 
If they were errors, and we do not décide that they were, they were not 
prejudicial. 

Judgment affirmed. 
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IIAWGOOD & AVERY TRANSIT CO. v. MEAFORD TRANSP. CO. 

SAME V. WILLIAMS. 

(Circuit Court of Appeals, Sixth Circuit. May 10, 1916.) 

Nos. 2741, 2811. 

1. CoLusioN <Ê=>123 — Breakinq of Rudder — Pbbsumptiox and BURDEH" Cl? 

Pboop. 

Where a collision was caused by the breaking of the rudderstock of 
one of the vessels, there is a presumptiou of fault on her part, and she 
lias the burden of proof to establlsh the défense of Inévitable accident. 

[Ed. Note. — I^or other cases, see Collision, Cent. Dig. §§ 259-261 ; Dec. 
Dlg. ®=>123.] 

2. Collision <g=>125 — Breakiiîîg of Rudderstock. 

Evidence held Insufflclent to sustaln the burden resting upon a vessel 
to prove the breaking of her rudderstock, which caused a collision, was 
due to Inévitable accident, resultlng from latent defects in the stock,, but 
rather tendlng to show that the stock was insufflclent in slze ; it being a 
9-inch stock placed in the vessel when she was originally built, although 
she had been rebullt, her draft and tonnage increased, and her length 
increased from 300 feet to 432 feet, which under the classlflcatlon of the 
Great Lakes Registry required a stock 10 Inches in diameter. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. §§ 266-279; Dec. 
Dig. (S=>125.] 

Evans, District Judge, dissenting. 

Appeals from the District Court of the United States for the East- 
■ern District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in admiralty for collision by the Meaford Transportation Com- 
pany, owner of the steamer Bothnia, against the steamer S. S. Curry, 
the Hawgood & Avery Transit Company, claimant, and Ellen Wil- 
liams, administratrix of the estate of William Arthur Williams, de- 
ceased, intervener. Decrees for libelant and intervener, and claim- 
ant appeals. Affirmed. 

H. D. Goulder, of Cleveland, Ohio, for appellant. 
C. E. Kremer, of Chicago, 111., for appellees Meaford Transp. Co. 
and others. 

G. L. Canfield, of Détroit, Mich., for appellee Williams. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

KNAPPEN, Circuit Judge. The steamer Bothnia, owned by the 
Meaford Transportation Company, suffered collision in the St. Clair 
river with the steamer Curry, owned by the Plawgood & Avery Transit 
Company, resulting in the sinking of the Bothnia and the death of 
one of her crew. The Bothnia's owner filed libel (No. 2741) on ac- 
count of damages to the ship and her cargo and the losses incurred 
by members of her crew. The administratrix of the deceased sea- 
man filed libel (No. 2811) to recover for his death, right of action 
for négligent injuries causing death being given by the Michigan stat- 
ute. 3 Comp. Eaws Mich. §§ 10427 and 10428. 

-®=For other cases see same toplc & KBY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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In each case, the District Court found the Curry solely at fault, 
and decreed accordingly. The collision occurred at about midday; 
the Bothnia was downbound and on the American side ; the Curry was 
upbound and in about the niiddle of the navigable channel, which at 
this point was about 800 feet wide. Shortly before the collision the 
two steamers had made a port to port passing agreement. The steamer 
Mackinac, also upbound and astern of the Curry, had made an agree- 
ment with the latter to pass her on lier starboard hand. As the Mack- 
inac was overhauling the Curry, the latter sheered sharply to port, 
striking the Bothnia. The sheer was occasioned by the breaking of 
the Curry's rudderstock (the shaft which supports and opérâtes the 
rudder blade) and the resulting loss of the rudder. The sole fault on 
the Curry's part now relied on is the insufficiency of her rudderstock 
in size and strength. In each case the défense is inévitable accident 
due to hidden defects in the stock. In both cases the important testi- 
mony was taken in the présence of the trial judge, who found that 
the rudderstock contained originally no inhérent defect, and that its 
breaking was due solely to weakness resulting from insufficient size. 
The Curry's owner brought in the Mackinac in an attempt to establish 
her liability for the damage occasioned by the sinking of the Bothnia, 
as well as the injuries sustained by the Curry; but the Mackinac was 
exonerated and she has passed out of the case. There is no claim 
that the Bothnia was in fault. 

[ 1 ] The manner of the accident raises a presumption of négligence, 
and the burden of establishing inévitable accident rests upon the Cur- 
ry. We need only refer to the décisions of this court in The Olympia, 
61 Fed. 120, 122, 9 C. C. A. 393; Bradley v. Sullivan, 209 Fed. 833, 
834, 126 C. C. A. 557; The Steamer E. M. Peck, 228 Fed. 481, 143 
C. C. A. 63. 

The hidden defects relied upon by respondent are the alleged prés- 
ence of an excessive amount of slag or cinder in and undue crystalliza- 
tion of the métal of the stock. The évidence fails to satisfy us that 
there was any undue amount of slag or cinder. While two expert 
witnesses for respondent testified to the discovery of particles of slag 
or cinder at the point of the break, one of thèse witnesses said it 
occurs "in that sort of iron generally," and that he saw nothing wrong 
except the "granular formation'' or crystallization ; and while the 
other witness, after testifying that the présence of slag in this kind 
of iron is common, in reply to a question whether "there is an unusual 
amount of slag there," said, "I think there is," we are not impressed 
that such was the case. The normal life of a rudderstock is at least 
the life of the ship. 

It is beyond dispute, however, that the break was due to abnormal 
crystallization ; that long-continued vibration would tend to crystal- 
lize the iron ; and that long-continued use of the stock "beyond its 
ordinary power of elasticity" would sufficiently account for the ex- 
cessive crystallization found in the métal of the stock at the point of 
fracture. It is also beyond dispute that crystallization from use would 
be more rapid if the stock was too small or weak. The only question 
is whether there was excessive crystallization inhérent in the manu- 
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facture, or whether the condition was the resuit of long-continued and 
excessive strain. 

Apart from the question whether the rudderstock was large enough 
to conform to safe practice, the évidence, in our opinion, more strong- 
ly tended to show that the break resulted from weakness due to lon^- 
continued strain, rather than from defects originally inhérent in the 
métal. One of respondent's expert witnesses speaks of the crystalliza- 
tion found as "a granular formation through the vibration and aging 
of it," and gives it as his opinion that the break was due to "a long 
course of vibrations." There was évidence of some wear just below 
the clamp, where the stock broke, as well as some "slip bands" in the 
place of fracture whose présence was said to be due to use. Unless, 
then, it is affirmatively established that the stock was large enough 
for the use to which it was put, the défense of latent defect fails. 

The Curry, as built in 1893, was 360 feet between perpendiculars ; 
her beam was 45 feet, her depth 26 feet, her certified tonnage about 
3,200, her draft 15 to 16 feet, and her speed about 15 miles; her 
rudderstock was 9 inches in diameter. Later, as the channels were 
deepened, her tonnage was increased to 3,500, her draft then being 
about 16 feet. As the channels were still later deepened, the tonnage 
was increased to about 4,800, when she drew about 18 feet. In 1905 
she was eut in two amidships, and 72 feet inserted, her length being 
thus 432 feet. Her beam and depth were unchanged. Her engines 
were moved aft (one of them taken out), her power reduced one-third, 
and her speed brought down to about 10 miles. Her rudder area 
was increased about 5 per cent, (an added weight of about 750pounds), 
but the old rudderstock was retained without change. Since she was 
lengthened she has carried nearly 7,000 tons and has drawn at times 
20 feet. At the time of the colHsion she was carrying 6,200 tons of 
coal and drew 17 feet 6 inches fore and aft. The Great Lakes Regis- 
try was established in 1896, three years after the Curry was built and 
nine years bef ore she was rebuilt. Seventy-five to 90 per cent, of the 
boats on the Great Lakes follow the classifications of the Great Lakes 
Registry, whose rules, made by a committee of shipbuilders and ex- 
perts, call for a 10-inch rudderstock for a vessel 432 feet long. As 
the strength of stocks varies as the squares of their diameters, a 10- 
inch stock has practically 25 per cent, more strength than a 9-inch 
stock — or as 100 is to 81. 

If the Great Lakes classification is to be accepted, the défense of in- 
évitable accident fails. But respondent présents several reasons why 
that classification should not be followed. In the first place, it is al- 
leged that according to the rules of the Lloyds, the British Corpora- 
tion, and the American Bureau of Shipping, a 9-inch rudderstock or 
less is called for by the Curry as rebuilt; but the vessels built under 
thèse classifications are designed almost entirely for océan service, and 
it seems clear that in the Great Lakes service larger rudderstocks are 
required than in océan service, on account of the greater strain in the 
lake service, due to the necessity of turning the vessel quickly in meet- 
ing and passing other vessels (as well as in fréquent docking), often in 
narrow and sometimes in tortuous river channels, and against a cur- 



HAWGOOD & AVERY TRANSIT CO. V. MEAFORD TRANSP. CO. 567 

rent, frequently requiring a hard and sudden putting over of the rud- 
der. 

It is also urged that the Great Lakes classification of rudderstock 
sizes is inaccurate, in that it is based solely on the length of the vessel, 
and so fails to take into account, as asserted, the factors recognized 
by the other organizations referred to, as well as by text-writers, as 
controlling — such factors being generally the area of the rudder blade, 
the "center of effort" of the rudder, and the speed of the vessel, its 
length being said to be taken into account only as it affects the area 
of the rudder blade. 

But assumijig that the factors mentioned are theoretically the proper 
ones to be taken into account, and that formulas based thereon yield 
more or less accurate results, yet such formulas are at the best only 
theoretical and approximate; for, as said by one of respondent's wit- 
nesses, it is impossible to détermine accurately the center of pressure 
on the rudder and to compute accurately the pressure on it. Mani- 
f estly, an increased strain on the blade increases the strain on the stock, 
and the pressure and strain vary with the angle of the blade and are 
increased by hard and sudden putting over of the rudder. We are 
also satisfied that the résistance offered by the vessel's displaceraent, 
at least to the extent represented by the plane of its submerged area, 
vvhose factors are length and depth, directly affects the strain upon 
the stock, especially in case of the sudden and hard putting over of 
the rudder, as when the vessel is being handled in a heavy sea or in 
"close quarters," or, even if the effect of the displacement plane upon 
the strains to the rudderstock should be called indirect, a relation 
between the two surely exists, at least to the extent that the same 
rudder must be put harder over with a long boat than with a short 
one, both moving at the same speed, in order to get the same swing 
in the same tîme. 

Again, it is urged that the effect of différent speeds upon the rudder- 
stock varies with the square of the speed, and that the decrease in 
speed, due to the rebuilding of the boat, more than compensâtes for 
the added length. 

Granting the truth of the first proposition, ail other things being 
equal, yet not only is speed but one factor in determining the required 
strength of stock, but it is doubtless true, especially in the lake serv- 
ice, that the strain upon the rudder is frequently greatest when the 
vessel is proceeding at moderate speed, as in the case of hard and sud- 
den putting over of the rudder. Indeed, it seems obvious that the 
slower the speed the larger the rudder needed for easy steering, and 
the greater the speed the less deflection of the rudder blade is re- 
quired for turning. It seems to come to this : That however scien- 
tifically and theoretically formulas may be worked out, security lies 
only in increasing the theoretical strain under the most favorable con- 
ditions by a factor of safety large enough to cover ail unfavorable 
conditions and excessive strains; and it is possible that the practical 
différence between the Great Lakes Registry and one or more of the 
other organizations referred to lies in the employment by the former 
of a larger factor of safety. 
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Nor does it follow froni the fact that under the Great Lakes classi- 
fication tlie length of the vessel détermines the size of rudderstock that 
the factors recognized by the other organizations are ignored; it may 
well be that the length of the boat, taking into account the somewhat 
spécial class of lake freighters (and thus their approximate relations 
of displacement and speed), has proven in practice fully as accurate 
a measure of required rudderstock as the formulas used by organiza- 
tions concerned principally with océan trafiîc. Nor, having in mind 
the character of the board which makes the requirements, is it likcly 
that the formulas and expérience embodied in other classifications hâve 
been overlooked. On the contrary, the measurable interrelation be- 
tween its requirements and those of the other organizations (so far as 
they appear in the record) tends to suggest the contrary. 

Again, it is argued that vessels on the Great Lakes of 432 feet 
length bave novv generally a beam of about 50 feet (instead of the 
Curry's 45 feet) and a depth of 30 feet (as against the Curry's 26 
feet), as well as a larger rudder blade than the Curry's and that the 
Great Lakes classification assumes that vessels built under its rules 
will conform to such type and so will hâve the same proportionate 
speed and dimensions ; and it appears that a f ew boats built over as 
was the Curry hâve rudderstocks (presumably their old ones) which 
are smaller than now called for, and as small as 9 inches in diameter, 
and that a few of such rebuilt boats are favorably rated in the Great 
Lakes Registry. This argument has weight, but not sufficient, we 
think, to overthrow the force of the existing rules, in view of the 
facts that a 10-inch rudderstock is prescribed for a boat 432 feet in 
length and only 27 feet in depth, that the same sized rudderstock is 
prescribed for boats varying in length several feet, that 9 inches is the 
minimum now recognized for boals of the length of the Curry be- 
fore rebuilding, that the latter's speed is but sHghtly less than the 
average boat now built of her class, that for several years past no 
new vessels of the Curry's length hâve been built for service on the 
Great Lakes with a rudderstock legs than 9% inches in diameter, and 
that the rating given the rebuilt boats referred to may hâve taken into 
account spécial considérations not appearing hère. 

We are impressed by the fact that a rudderstock which presuniably, 
when originally put in, was not considered larger than safety demanded 
(and would not now be so considered for a boat. of the Curry's previ- 
ous dimensions), has been made to do duty in a vessel whose submerged 
plane is 50 per cent, greater than when the sliip was first used, and 
whose actual tonnage carried bas been at least doubled; and we think 
it reasonable that this increased displacement and increased load hâve 
added to the strain upon the rudderstock. 

The fact that the break occurred after several years of excessive 
use, rather than when first so used, has no tendency to show that the 
break was not the resuit of wear and strain duc to too small a stock; 
nor would eyen the fact that the rudder was being subjected at the 
instant of the break to no unusual strain be controlling. x\s Judge Tut- 
tle aptly $aid : 

"It seldom is possible, when sonie part of a machine i§ too wéak, to telijust 
why it breaks at that particnhir instant." 
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The rudderstock was confessedly weak at the time, and the break 
doubtless resulted from puttihg the rudder"hard down" and quickly 
when proceeding against the current, and through fear of the effect 
(probably by way of suction) of the Mackinac's nearness in passing. 
It goes almost without saying that a latent def ect which would excuse 
the Curry can only be an original structural weakness in the métal 
fiber of the stock ; for- assuming, without so holding, that a submis- 
sion to the judgment of reputable builders of the question of the size 
■of stock necessary for the rebuilt boat would protect respondent, the 
record fails clearly to show that the question of size of stock_ was 
submitted to the independent judgment of a builder, as distinguished 
from that of the owner. The old stock was presumably retained large- 
ly for the sake of economy, although, of course, in the view that it 
was sufficient. 

It is a significant fact, impressing us, as it did Judge Tuttle, that: 

"There never was a nevv sMp bullt on thèse lakes as long as the Curry, 
with a rudderstock as small as this one." 

Taking the entire record into account, we are satisfîed the rudder- 
stock broke because it was too small. We also think respondent bas 
failed to sustain the burden of showing that in continuing the use of 
the rudderstock in question it exercised the high degree of care and 
foresight necessary, under the décisions of the Suprême Court and 
of this court, to maintain the défense of inévitable accident. 

The decree of the District Court in each case is accordingly affirmed, 
with costs. 

EVANS, District Judge. I cannot rid myself of the convic- 
tion that the owners of the Curry used due care in selecting its 
rudderstock when she was built and in retaining it when she was 
lengthened, that this was demonstrated by the direct testimony and 
by 19 years of active use, which brought no visible sign of any def ect 
previous to the collision with the Bothnia, that under thèse circum- 
stances she should not be held to hâve absolutely guaranteed its sound- 
ness, and consequently that the breaking of the rudderstock on that 
occasion was the resuit of inévitable accident, as that phrase is defined 
by the authorities. 

Upon thèse grounds it seems to me, though the resuit may be harsh, 
that the rule stated and applied by the Suprême Court in The Morning 
Light, 2 Wall. 550, 560, 17 L. Ed. 862, by this court in The Olympia, 
61 Fed. 120, 9 C. C. A. 393, by Judge Benedict in The Flowergate 
(D. C.) 31 Fed. 762, and by Judge Toulmin in The Lizzie Frank (D. 
C.) 31 Fed. 477, upon substantially similar conditions, should govern 
our décision, with the resuit that the judgment be reversed. 
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CRIM V. BICE et aL 

SAME V. TRIEST et aL 

(Circuit Court of Appeals, Second Circuit Aprll 11, 1916.) 

Nos. 254, 255. 

1. EquIty <©=>151 — Plkading — Scandal. 

Where a bill charged fraudulent conduct against an attorney, without 
statlng any facts to support the charge, such cliarge is scandalous, and 
sliould be stricken from the blU. 

[Ed. Note.— For other cases, see Bquity, Cent. Dig. §§ 380-382; Dec. 
Dig. ®=»151.] 

2. Bankbuptcy ®=»302(1)^— Actions bt Trustée — ^Pleadinq — Sufficiency. 

A bill by a trustée, attacking transactions and transfers by the bank- 
rupt and payments of interest to the transférées, who at the time of 
the transfers were credltors, held Insufflclent to state any cause of action. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 456; Dec. 
Dig. <S=j302(1).] 

3. EqUITY iS=>362 PtBADINGh— BllI,. 

Under Suprême Court equity rule 25 (33 Sup. Ct. xxv), declaring that 
it shall be sufflcient that a bill In equity shall contain a sliort and 
simple statement of the ultimate facts upon whlch relief is sought, a bilî 
contnlnlng many reiJetitions, redundancies, and statements of conclu- 
sions is subject to attack under rule 29 (33 Sup. Ct. xxvi). 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 75&-T61; Dec. 
Dig. <S=33C2.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Bills by John W. Crim, as trustée in bankruptcy, against Edwin T. 
Rice and others, and against Hans Triest and others. From decrees 
dismissing the bills, complainant appeals. Aiïirmed, and bills referred 
to District Court, to strike improper matter. 

Thèse are appeals by plaintiff, a trustée In bankruptcy, from four de- 
crees entered in favor of varions défendants (and coming up on two records), 
dismissing the bill of coniplaint, which is the same in both records. For 
brevity, défendants will be referred to as folio ws: Triest and Schramme as 
the "bankrupts," and the partnership of H. Marquardt & Co., composed of 
Triest and Schramme as tlie "partnership"; II. Marquardt & Co., Incorporat- 
ed, as the "Company" ; Banco Oriental and Descuento Espanol as the "Mexi- 
can banks" ; varions domestlc banks and bankers as the "domestic banks" ; 
Colonial Products Importing Company as "Colonial Company" ; Standard 
Storage Warehouse Company as the "Standard Company" ; and the remain- 
ing défendants as Ingersoll, Mitchell, Rice, and Edmunds. 

R. M. Cahoone, of Brooklyn, N. Y., and John S. Wise, Jr., of New 
York City, for appellant. 

Montague Lessler, J. N. Rosenberg, and A. A. Michell, ail of New 
York City, for appellees Triest and others. 

Steele & Otis, of New York City, for appellee Chatham & Phénix 
Nat. Bank. 

Whitridge, Butler & Rice, of New York City, for appellee Brown 
Bros. & Co. 

<S=5Por other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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Frank M. Patterson, of New York City, for appellee Mechanics' & 
Metals Nat. Bank. 

Rosenberg, Levis & Bail, of New York City (James N. Rosenberg, 
of New York City, of counsel), for appellees Rice and another. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge (after stating the facts as above). The 
bill charges that: (1) On August 13, 1913, the bankrupts individually 
and as copartners of the partnership were adjudged bankrupts and 
plaintiff qualified as trustée in bankruptcy on October 30, 1913. (2) 
One IngersoU was président of Colonial Company and solely the rep- 
résentative and agent of the bankrupts, who owned Colonial Company 
and conducted it as a part of their partnership business; for some 
time prior to November 1, 1911, bankrupts, partnership, Colonial Com- 
pany, and IngersoU were insolvent. (3) On or about November 1, 
1911, designing to hinder, delay, and defraud the creditors of ail the 
foregoing persôils and businesses, the bankrupts, IngersoU and others, 
unknown to plaintiiï, entered into a plan to go through the formality 
of dissolving the partnership and to transfer its assets and those of 
Colonial Company to the control of themselves and the Mexican banks, 
which were creditors of the bankrupts — to an amount, as later appears, 
of over $300,000. The bankrupts declared the partnership dissolved, 
■constituted Triest the liquidating partner, and transferred ail the as- 
sets of the partnership and Colonial Company to the Company. 

Having thus set forth that ail the property was transferred, the bill 
allèges (4) that the Company was organized under the laws of New 
York, the good will and trade-name of the partnership transferred to 
it, as well as "large amounts of property, choses in action, rights, con- 
cessions, cash and claims" ; but in the same paragraph it is charged 
"that no cash whatever was put into" the Company, except pretended 
cash subscriptions to stock made by the Mexican banks, this cash be- 
ing loaned by the Company to the bankrupts, who paid it back to the 
Mexican banks, pretending to be in extinguishment and satisfaction 
of the debts due thèse banks from the partnership, so that the only 
assets which the Company received were certain properties, worth 
less than $80,000, which had been pledgçd by the bankrupts with the 
Mexican banks, and which, by agreement, were sold for the benefit of 
the Mexican banks and with no benefit to the Company. 

In this somewhat bewildering situation, it next appears that ail of 
the property of the bankrupts was transferred to the Mexican banks, 
except such as was "retained by the bankrupts or paid" to other 
creditors. In other words, everything was transferred except what was 
not transferred; but what was transferred and what was not trans- 
ferred remained a mystery to the reader of the pleading. Charges 
of fraud and conspiracy and conclusions of fact are liberally and in- 
discriminately mingled with confused allégations of fact. As nearly as 
we can spell out what is meant up to this point in the bill, it appears 
that a failing partnership decided to liquidate, transferred for that 
purpose its assets, or some of them, to a corporation in which large 



572 232 FEDERAL REPORTER 

creditors took stock for their daims, that some pledged assets were 
sold for the benefit of the pledgees, and some assets were transferred 
to thèse same acknowledged creditors. 

We now corne to an entirely différent transaction concerning par- 
ties having no relation to or with the Mexican banks. The bill goes 
on to allège that (5) the bankrupts and Ingersoll controlled the Stand- 
ard Company, a corporation engaged in the storage warehouse busi- 
ness; (6) that the bankrupts stored and pretended to store merchan- 
dise in the warehouses of the Standard Company and issued forged 
and falsified negotiable warehouse receipts, of which they hypothecated 
a large amount with the domestic banks ; (7) that about March 1, 
1912, the domestic banks discovered thèse frauds, and knew about 
March 1, 1912, that the bankrupts, the partnership and Ingersoll were 
insolvent and had transferred their assets to the Company. There is 
no allégation that the partnership was in fact insolvent on March 1, 
1912, and, so far as the bill enlightens us, it may not hâve been in- 
solvent in view of the alleged extinguishment of debts ; but, constru- 
ing the bill most favorably to plaintiff, we will assume that it sets 
forth that the domestic banks knew that the partnership was insolvent 
on March 1, 1912. 

The bill proceeds to state (8) that the domestic banks and défendants 
Rice and Edmunds entered into an agreément with the bankrupts and 
Ingersoll whereby the domestic banks took $200,000 of preferred and 
common stock of the Company for their debts and designated an em- 
ployé of one of the banks as a director of the Company. We are not 
informed as to what was the capitalization of the Company, and there- 
fore cannot ascertain from the bill what per cent, of the total issue is 
represented by the stock taken by the bankers — non constat it was a 
just percentage. 

The next allégations are (9) that it was agreed the Company shoulcî 
pay the bankrupts and Ingersoll large salaries (though what thèse 
salaries were is not stated), and that from thèse salaries they should 
pay to Rice and Edmunds, as trustées, an amount equal to the interest 
upon the debts to the domestic banks, and that Rice and Edmunds 
should pay over thèse interest amounts to the domestic banks; (10) 
that amounts aggregating $11,470.72 over a period of two years were 
paid to certain of the domestic banks, and "other and further sums" not 
identified as to payée or amount. It is further alleged that (11) Rice 
and Edmunds knew of the insolvency of the partnership, and knew 
"ail the facts herein contained and set forth," but nowhere is it alleged 
that Rice, Edmunds, or the domestic banks had anything whatever 
to do with the transactions with the Mexican banks, or were in any 
manner parties thereto, or had any relations of any kind with those 
banks. 

[1] Finally, it is alleged (12) that défendant Michell, "an attorney 
and counselor at law at this bar, has been an active participant, direc- 
tor, designer, and operator and conspirator with the other défendants," 
from which the inference can be drawn that wrongful acts hâve been 
donc by Michell, as an attorney. This grave charge is not supported 
by a single allégation of fact, and the bill as to this défendant is sum- 
marily dismissed, and this allégation (nineteenth) is ordered stricken 
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from the record and the files of this court, and referred to the District 
Court for similar action. 

[2] Agam eliminating epithets and conclusions of fact contained in 
the bill, what we make out of this part of the bill is that the domestic 
banks, discovering that serious frauds had been practiced upon them, 
took stock in the Company in the hope of saving the debts due them, 
safeguarded themselves by représentation on the directorate of the 
Company, and made provision for the payment of interest to them. 
We agrée with Judge Hough that the bill fails to set forth any facts 
constituting either a transaction offensive to section 44 of the New 
York Personal Property Law (known as the Bulk Sales Law [Consol. 
Laws, c. 41]), or transfers or conveyances in fraud of creditors in 
violation of section 35 of the same statute. 

At most, the bill show^s that the Mexican and domestic banks were 
preferred creditors. Appellant states in his brief that "it is not the 
contention of appellant that a debtor may not make a preferential 
payment," and it is elementary that préférences are not in themselves 
fraudulent, that they are often made in good faith, and, in the absence 
of fraud, must stand unless they corne within the four months period 
prescribed by the bankruptcy statute. 

The transactions with tne Mexican banks were long prior to the 
bankruptcy, as was the alleged agreement with the domestic banks. 
The only transactions which may be within the four months period 
are those which are indefinitely alleged in paragraph seventeenth, 
where it is stated that the bankrupts and Ingersoll paid certain inter- 
est amounts to five domestic banks "up to March, 1914." 

It is not only doubtfui whether the bill contains the allégations neces- 
sary to state a cause of action to recover preferential payments, but in. 
addition, there is nothing in paragraph seventeenth to show thèse pay- 
ments of interest during the four months period; for that paragraph 
does not contain any information as to whether the payments were 
made after August 13, 1913, the date of adjudication of bankruptcy, 
or at a time anterior to the four months period. 

[3] In connection with this bill, we think it désirable to call atten- 
tion to that part of rule 25 of the Suprême Court equity rules (33 Sup. 
Ct. xxv), which provides: 

"Hereafter It shall be suiEcient that a bill In equity shall contain, în addi- 
tion to the usual captlon: • * « Third, a short and simple statement of 
the ultimate facts upon which the plaintiff asks relief, omitting any mère 
statement of évidence." 

The purpose of the rule is manifest, and it is unnecessary to insert 
in a bill extraneous matter, which cannot afïord information either 
to the court or opposing litigants. In this bill, many allégations are 
either répétitions or are phrased in language f oreign to properly drawn 
pleadings. Thus we find that a défendant was "the agent, représenta- 
tive, straw man, employé, dummy, tool, and operator of the bankrupt 
défendants" ; that défendants were guilty of "designing, contriving, 
and conspiring to swindle, cheat, deceive, hinder, delay, and defraud" 
creditors ; that certain acts were "devices, f ences, screens, and cloaks 
and légal disguises" ; that one of the défendants "has been an active 
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participant, director, désigner, and operator and conspirator" ; that cer- 
tain banks "hâve escaped publicity and criticism by the authorities for 
their négligence in lending money. * * * " 

If, because of thèse expressions and the diffuse character of the bill, 
a motion had been made under rule 29 (33 Sup. Ct. xxvi), for fail- 
ure to comply with rule 25, we think the District Court would hâve 
been justified in granting the motion on that ground. 

The decrees are affirmed, with costs to défendants appearing by sep- 
arate solicitors, ail défendants appearing by one soliciter to bave one 
bill of costs. It is further directed that paragraph nineteenth of the 
bill be stricken from the record and files of this court, and the bill 
referred to the District Court for similar action. 



UNITED COPPER SECUBITIES CO. v. AMALGAMATED COPPER CO. 

et aL 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 120; 

1. Appeal and Erbob <g=>870(5) — Review— Décisions Reviewable. 

As there can be no writ of error until after final Judgment, and as or- 
ders sustalnlng demurrers to the complalnt, whlch necessltated plalntiff's 
pleadlng anew, are a part of tlie record, such orders wlll be reviewed on 
writ of error, after judgment dlsmissing tlie complalnt. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3496, 
3506-3508; Dec. Big. <&=5870(5).] 

2. EXECUTORS AND ADMINISTBAT0B8 <S=p444(l) COMPLAINT— SUFFICIENCY. 

Where it was sought to hold executors llable for the acts of their de- 
cedents, the complalnt is not objectionable, because charging them in 
their représentative capaclty. 

[Ed. Note.— For other cases, see Executors and Adminlstrators, Cent. 
Dig. §§ 1813, 1814, 1837-1841 ; Dec. Dlg. ®=>444(1).] 

3. Monopolies ®=>28 — Complaint — Sufficiency. 

In an action under Sherman Act July 2, 1890, c. 647, § 7, 26 Stat. 210 
(Comp. St. 1913, § 8829), for treble damages for a cousplracy In restraint 
of trade between défendants' testators and otbers, the dates of the death 
of the decedents, as well as of the accompllshment of the conspiracy, 
should be pleaded. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. § 18 ; Dec. Dlg. 
(S=>28.] 

4. Monopolies <©=>28 — Actions— Pleading. 

In an action under Sherman Act, § 7, for damages resulting to Indl- 
vlduals from a conspiracy to Injure them and also certain corporations 
in whieh they were stockholders, allégations as to the conspiracy against 
the corporations are proper, although the individuals could not recover 
for the corporate injury. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
<S=>28.] 

5. MoNOPOLiBS ig=>2S — Actions — Défenses. 

In an action under Sherman Act, § 7, for injuries resulting from a con- 
spiracy to perfect a monopoly, it is Immaterlal that the person injured 

®S5For other cases see same topic &. KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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was not engagea In Interstate commerce; it being sufficient if such per- 
son was dlrectly affected. 

[Ed. Note. — For other cases, see Monoiwlles, Cent Dlg. § 18 ; Dec. Dig. 

®=»28.] 

6. Statutes ®=s>222 — Fédéral Statutes — Construction. 

Where there is no statutory provision to guide it, a fédéral statute must 
he construed witli référence to tlie common law existing prior to the Déc- 
laration of Indepeudenee ; there being no fédéral common law. 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. § 301; Dec. Dig. 
<@=>222.] 

7. ASSIGNMENTS ®=»26 ACTIONS ASSIGNABLE — MONOPOLIES. 

A right of action for property injuries, based on a violation of the 
Sherman Act and brought under section 7, is assignable ; the action be- 
ing a civil action, which could be asslgned at common law. 

[Ed. Note.— For other cases, see Asslgnments, Cent. Dig. §§ 48-52; 
Dec. Dig. ®=526.] 

8. Abatement and Revival iS=>57 — Subvivob of Actions — Monopolies. 

Where recovery for the results of a monopolistic conspiracy is sought 
under Sherman Act, § 7, the action wlU survive agalnst the estate of 
décèdent, in case he secured some benefit at the expense of plnintlff. 

[Ed. Note.— For other cases, see Abatement and Eevival, Cent. Dig. §§ 
286-293; Dec. Dig. ©=>57.] 

Learned Hand, District Judge, dissenting in part. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United Copper Securities Company against the Amal- 
gamated Copper Company and others. The complaint was ordered dis- 
missed, and plaintifï brings error. Reversed and remanded. 

F. E. M. Bullowa, of New York City, for plaintifï in error. 

Louis Marshall, of New York City, for défendant in error Adolph 
Lewisohn. 

Shearman & Sterling, of New York City (John A. Garver, of New 
York City, of counsel), for défendants in error Amalgamated Copper 
Co. and others. 

Hoadly, Lauterbach & Johnson, of New York City (Edward Lauter- 
bach, Alfred H. Townley, and Henry Siegrist, ail of New York City, 
of counsel), for défendants in error Frederick Lewisohn and others. 

Before COXE and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. This is a writ of error to a judgment dis- 
missing the complaint in an action to recover treble damages under 
section 7 of the Sherman Act. Owing to orders made from time to 
time sustaining objections to the successive coraplaints, the one dis- 
missed, the third amended complaint, was the fourth in number served. 

[1] As the plaintifï was compelled to plead in accordance with thèse 
orders, from which there can be no writ or error in the fédéral court 
until after final judgment, and as they are a part of the record brought 
up by the writ of error, we must consider the assignments of error 
made in respect to them. 

C=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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[2] The Gomplaint charged a conspiracy entered into by certain de- 
cedents in their lifetime and by their executors after their death. The 
court by order of February 14, 1914, directed the words chargin^ the 
executors to be stricken eut, wherever they occurred. This was right, 
so far as the charge against them was for their own acts, but not so 
far as it was attempted to hold the estate of their testators Hable. The 
pleader should hâve charged the executors officially for the acts of 
their testators and individually for their own acts. 

[3] The same order required the plaintiff to state the dates of 
death of the decedents and the date of the accomplishment of the 
conspiracy or conspiracies charged and of the incorporation of the 
défendant the Amalgamated Copper Company. We think that the 
défendants were entitled to thèse particulars. 

[4] By order of the same date the court directed allégations to be 
stricken eut of the complaint as to the value of the stock of the 
United Copper Company and to the effect that there was an interstate 
trafïic in the securities of copper companies, especially of the copper 
companies in which the défendants and the assignors of the plaintiff 
were respectively interested, and that in some of them the plaintiff's 
assignors had controlling interests, whose value depended upon unre- 
stricted compétition. We know of no such business as interstate traf- 
fic in copper securities, and think that any in jury done was an injury 
to the corporations, to be asserted by them. Nevertheless we think 
the allégation of a conspiracy to destroy certain copper companies, for 
instance, the United Copper Company and the Montana Ore Purchasing 
Company, was properly pleaded as proof of the conspiracy whereby 
the plaintiff's assignors were injured, notwithstanding that they were 
interested as stockholders of the companies and could not recover 
damages for corporate injuries. 

The court also ordered allégations to be stricken out to the efïect 
that the défendants had attempted to bribe and then subsequently 
threatened a judge, and had caused the works of one of the copper 
companies in which the plaintiff's assignors were interested to be set 
on fire and the water supply intended to protect it to be eut off. Thèse 
allégations were certainly relevant to the charge of a conspiracy, and, 
if the plaintiff expected to prove such facts at the trial, it was very 
proper in it to give notice of them. We do not, however, understand 
that the court intended that the allégations should be entirely stricken 
out, but only that they should be made against such of the défendants 
as the plaintiff intended to charge. There seems to us no errer in 
this. 

By order of May 18, 1914, the allégation that the plaintiff had ac- 
quired the cause of action of Arthur P. Heinze as trustée of certain 
securities was properly stricken out, because such a cause of action, 
if any, was a corporate one. The other particulars which the court 
required the plaintiff to state we think were properly ordered. 

We think the order of July 30, resettled September 17, 1914, was 
proper. 

[5] The foregoing, we think, will sufficiently indicate what amend- 
ments the plaintiff may make to its présent complaint, if it apply for 
leave to do so to the court below. The judge of the District Court, on 
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defendant's motion, struck out the third amended complaint, appar- 
ently on the ground that plaintiff's assignors were not engaged in in- 
terstate commerce, and also that plaintiff's théories as to its cause o£ 
action might be tested in this court before trial. There is nothing in 
the Sherm.an Act confining the right to recovcr under section 7 to 
persons engaged in interstate commerce, or whose business or prop- 
erty injured is interstate commerce. If there were a doubt on the 
subject, it would be instantly laid by the case of Chattanooga Fonndry 
& Pipe Works v. Atlanta, 203 U. S. 396.^ The person injured must be 
engaged in a business directly, or at least not remotely, affected by the 
conspiracy complained of . One who had rented offices to corporations 
absorbed by an illégal combination could not recover for losing them 
as tenants, nor a lavvyer regularly retained for losing them as clients. 
But hère the pleader set up that the défendants, as a part of their 
conspiracy to monopolize the copper market, intended and designed 
to destroy the business, financial standing, and crédit of the plaintiff's 
assignors, who were alleged to be engaged in organizing, promoting, 
and financing companies for mining, dealing in, and shipping copper; 
some of them being the very corporations which the défendants con- 
spired to acquire. We hâve no doubt that a good cause of action is 
stated in the complaint. 

[6-3] The serions questions are: First, was the cause of action as- 
signable, so that this plaintiff may maintain the suit? and, second, did 
it survive as against the estâtes of deceased persons? There being 
no fédéral common law distinct from the common law of the states 
(Smith V. Alabama, 124 U. S. 478, 8 Sup. Ct. 564, 31 L. Ed. 508), a 
fédéral court, in construing a fédéral statute such as that before us, 
where there is no statutory provision to guide it, must refer to the com- 
mon law existing at the time of the Déclaration of Independence. Thi.- 
was donc on a question of évidence in Moore v. U. S., 91 U. S. 271, 23 
L. Ed. 346. And in Schreiber v. Sharpless, 110 U. S. 76, 3 Sup. Ct 
423, 28 L. Ed. 65, a suit to recover penalties for infringement of copy- 
right, tlae plaintiff sought to bring in the executors of the défendant, 
who had died pending the suit. The subject was regulated by a fédéral 
statute, section 955, Rev. St. U. S. (Comp. St. 1913, § 1592), providing 
that the représentatives of plaintiffs or défendants who hâve died before 
final judgment may be brought in as parties when the cause of action 
survives at law. No fédéral statute defining what actions should sur- 
vive, the question was to what law must the court resort? It referred 
at once to the common law, and finding that under it actions for pen- 
alties did not survive, held they did not survive under the copyright 
law. There can, of course, be no prêteuse that section 7 of the Sher- 
man Act pro vides a penalty. It awards civil damages, which are 
made exemplary by virtue of being trebled. 

It must be admitted that at common law the maxim "Actio personalis 
moritur cum persona" was literally enforced. It was first limited by 
the remédiai statute of 4 Edward III, c. 7, de bonis asportatis in vita 
testatoris, which gave executors the same right of action for trespasses 
to his Personal estate that the décèdent had. Sergeant Williams wrote 
a valuable note on the case of Wheatley v. Lane, 1 Saunders, 216(a). 
He said, following Emerson v. Emerson, 1 Ventris, 187, that though 

232 F.— 37 « 27 Sup. et. 65. 51 L. Ed. 241. 
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the Word used in the statute was "trespasses" it had becn "expounded 
largely" and extended to other cases within the equity — that is, the 
meaning and intent — of the statute. An instance is Rutland v. Rut- 
land, Croke's Reports (Elizabeth) 377, in which it was held that ex- 
ecutors could maintain trover under the statute, and in Williams v. 
Carey, 4 Modem Reports, 403, an executor's action against a sheriff 
for a false return was held to be for an in jury to his decedent's Per- 
sonal estâte within the equity of the statute. This broad construction 
was recognized in Twycross v. Grant, 4 C. P. D. 40, and Hatchard v. 
Mege, 18 Q. B. D. 771. The injury complained of is to the estate of 
the plaintiff's assignors and not to them personally. Our examination 
of the common law justifies us in finding that this cause of action is 
assignable. 

We come tO this conclusion willingly, because it would seem to be 
most inéquitable that the représentatives of an individual or of a 
corporation whose business has been wrongfully destroyed shall be 
denied ail remedy because of the death or corporate dissolution of the 
party they represent. 

The second question is more doubtful, but it was held in U. S. v. 
Daniel, 6 How. 11, 12 L. Ed. 323, an action against the executors of 
a sheriff for a false return, that such a cause of action, being ex 
delicto, would not survive against executors, unless the décèdent se- 
cured some benefit at the expense of the sufiferer. This exception will 
be a matter of proof, and is not a reason for striking the executors 
eut as parties. 

The judgment is reversed. 

LEARNED HAND, District Judge. I concur except that I think 
we should not review the earlier orders. Such orders as those mak- 
ing pleadings more definite and certain, or numbering the causes of 
action separately, or granting bill of particulars, should under no cir- 
cumstances come before this court ; they do not involve any final déci- 
sion on substantial rights and should be within the power of the court 
which prépares the cause for trial. An order striking out an alléga- 
tion from a pleading may, however, go to the merits of the case, and 
in such a case should be reviewable. If, for example, in the case at 
bar, the third amended complaint had been sufficient, but only because 
of some allégation struck out in one of the prior orders, the correct- 
ness of so much of that order should be raised. However, the third 
amended complaint was sufficient as it stood, and it is not necessary 
to consider whether any allégations struck out earlier were material 
or not. If any of those allégations were erroneously stricken out, 
the plaintiff may still offer the proof on the trial, and take ah excep- 
tion to its exclusion. Such an exception will raise not only the tech- 
nical validity of the order, but, what is much more important, whether 
the proof excluded was of enough conséquence to affect the resuit; 
the question will come up like any other exception to the exclusion 
of évidence. As the case now comes up the orders striking out thé 
allégations are moot, and should not be decided. The question wheth- 
er by accepting the privilège of amendment conferred by the orders 
striking out, the plaintiff waived any rights to appeal, was not urged 
upon the argument; it should not be decided, in my judgment. 
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McLAUGHLIN et al. v. ST. LOUIS S0TJTHWES1Ï3RN BY. CO. 

(Circuit Court of Appeals, Eighth Circuit February 28, 1916. Behearlng 

Denied May 1, 1916.) 
No. 4514. 

1. HiGHWATS *=>148 — ASSESSMENTS — BNrOKCEMENT — INJUNCTION — JUBISDIO- 

XION — ADEQUATE ReMEDT AT IiAW. 

Road Law Ark. (Acts 1913, p. 882) f 13, provides that the findlngs of 
a county court, fixlng the assessments of beneflts or damages on aceount 
of the building of a road, shall hâve the effect of a Judgment agalnst ail 
property in the district, and that any landowner may appeal therefrom 
to the circuit court The gênerai laws of the state provide for appeals 
from the latter court to the Suprême Court of the state. Held, that a féd- 
éral court of equlty Is wlthout Jurlsdlctlon of a suit by a landowner to en- 
joln enforcement of such an assessment, where the jurlsdlctlon of the 
county court to make It Is not questloned ; the remedy at law belng plaln, 
adéquate, and complète. 

[Ed. Note. — For other cases, see Hlghways, Cent Dlg. §§ 399-403 ; Dee 
Dlg. «=3l4a] 

2. CouBTs ®=»259 — JuBisnicTioN — Fedebal Coubtb — Eitect of State Legib- 

LATION. 

Provisions of the Constitution or statutes of a state cannot enlarge the 
jurlsdiction of a fédéral court of equlty, as restrlcted by Judlcial Code 
(Act March 3, 1911, c. 231) { 267, 36 Stat. 1163 (Comp. St 1913, i 1244), 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §i 795, 796; Dec. 
Dlg. «=»259.] 

8. HioHWAYs <S=»148— Assessments — Enfobciment — Injonction — Jubisdic- 

TION ADEQUATE RKMEDT AT LaW. 

The law of ArUansas, as established by the décisions of Its Suprême 
Court, does not glve a court of equlty Jurlsdiction to enjoln collection 
of a tax based on an excessive or erroneous assessment, where the stat- 
ute provides an adéquate remedy by appeal from the assessment. 

[Ed. Note.— For other cases, see Highways, Cent Dlg. §§ 399-103 ; Dec. 
Dlg. <S=>148.] 

Appeal from the District Court of the United States for the East- 
em District of Arkansas; Jacob Trieber, Judge. 

Suit in equity by the St. Louis Southwestern Railway Company 
against W. H. McLaughHn and others. Decree for complainant, and 
défendants appeal. Reversed. 

J. F. Loughborough, of Littk Rock, Ark., and Charles A. Walls, of 
Lonoke, Ark. (W. E. Hemingway, George B. Rose, D. H. Cantrell, and 
V. M. Miles, ail of Little Rock, Ark., on the brief), for appellants. 

W. T. Wooldridge, of Fine Blufï, Ark. (Edward A. Haid and A. L. 
Burford, both of St. Louis, Mo., and F. G. Bridges, of Fine Bluff, 
Ark., on the brief), for appellee. 

Before ADAM S and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. The appellants hâve appealed from à 
decree which adjudged that the assessment of benefits in the sum of 
$20,000 against the appellee by the board of assessors of road improve- 
ment district No. 5, of Lonoke county, Ark., was void, and which 
perpetually enjoined said board, the board of commissioners of said 

4s>F«r oth«r case* im sam* toplc A KEY-NUMBSR U ail K*r-Numb«r«d Dlgwts * IndaxM 
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district, E. M. High, as county clerk, and Pat M. Swain, as collector, 
from enforcing or attempting to enforce any collection of taxes based 
upon said assessment. 

[1] This decree was entered upon pleadings and proofs upon a bill 
in equity filed by appellee, a Missouri corporation. It was contended 
in the court below by appellants that the court had no jurisdiction as 
a court of equity, for the reason that it appeared that appellee had 
a plain, adéquate, and complète remedy at law. This objection was 
overruled, and such ruling is assigned as error. The facts bearing on 
this question appear in the record as follows : 

On July 29, 1913, the county court of Lonoke county, Ark., pur- 
suant to law, created and established road improvement district No. 

5, in said county. The district included within its boundaries cer- 
tain lands of appellee. The court subsequently appointed a board 
of commissioners and a board of assessors for said district. On May 

6, 1914, the board of commissioners filed in the county court an 
assesSment of benefits made and certified by the board of assessors. 
May 16, 1914, appellee filed exceptions to said assessment, to which 
exceptions counsel for the board of assessors filed a reply. On May 
21, 1914, after a hearing upon notice previously given to ail persons 
interested, said court equalized and approved said assessment of ben- 
efits. The assessment estimated appellee's benefits resulting from the 
road improvement at $20,000. June 18, 1914, appellee appealed from 
said judgment of the county court to the circuit court of Lonoke county. 
August 11, 1914, appellee dismissed the appeal. The bill in the prés- 
ent case was filed May 28, 1914, and alleged that the assessment of 
benefits was unlawful, illégal, unauthorized, and void for the following 
reasons: That appellee's property located within the improvement 
district would not, and could not, receive any benefits from the im- 
provement to be made; that the assessment was arbitrarily made, 
without regard to the benefits that would accrue to appellee's property ; 
and that the assessment was unjust and unequal as compared with the 
assessment made against other lands within the district similarly 
located. There was nothing alleged in the bill attacking the jurisdic- 
tion of the county court to render the judgment which it did, nor was 
the bill a bill of review. 

Act Gen. Assem. Ark. 1913, No. 212, § 13, provides with référence 
to the judgment of the county court, such as is hère in question, as 
follows : 

"Sec. 1.3. At the henring provided for In the preceding section and after 
the county court shall hâve considered the assessments, it shall enter its fiud- 
ings thereon, either conflrmlng the assessments, Inereasing or diuiinlshlng same. 
The flndlng of the county court sliall hâve the force and eiïect of a judguieut 
against ail property in said district. 

"Any owner of real iiroperty within the district niay appeal from the judg- 
ment flxing the assessment of benefits or damages within ten days in the 
same manner as provided in section 4 of this act, but such appeal shall affect 
only the tract of land concerning which said appeal is taken, and If no ap- 
peal is taken within that time, such .iudgment shall be deenied conclus! ve and 
binding upon ail property within the bouiïds of the district, and upon the 
owners thereof and any owner of the real property within the district may 
within a like time appeal from any order of the court refusing to enter such 
a judgment." 
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We hâve in the statute cited a provision that the finding of the 
county court shall hâve the force and effect of a judgment, and an 
appeal is allowed to the circuit court of the county, and by gênerai 
law an appeal is allowed from the circuit court to the Suprême Court. 
In our opinion there was provided a plain, adéquate, and complète 
remedy at law for appellee to correct any errors in the assessment 
of which it complains in its bill. In determining the question as to 
whether the court below had jurisdiction as a court of equity, we 
may well start with section 267 of the Judicial Code which reads as 
f ollows : 

"Suits In equity shall not be sustalned in either of the courts of the Unit- 
ed States in any case where a plain, adéquate, and complète remedy may be 
had at law." 

In New York Guaranty Co. v. Memphis Water Co., 107 U. S. 205- 
214,2 Sup. Ct. 279, 286 [27 L. Ed. 484], the Suprême Court said: 
"This enactment certainly means something." Counsel for appellee, 
however, for the purpose of showing that the court below had juris- 
diction of this action in equity cites article 16, § 13, Constitution of 
Arkansas, which reads as f ollows: 

"Any citizen of any county, city or town may instltute suit in behalf of 
hlmself and ail others interested, to protect the inhabltants thereof against 
the enforcement of any illégal exactions whatever." 

He also cites section 3966 of Kirby's Digest of the Statutes of Arkan- 
sas, which reads as f ollows : 

"The jiidge of the circuit court may grant injunctlons and restraining or- 
ders in ail cases of illégal or unauthorized taxes and assessments by county, 
dty or other local tribunals, boards or officers." 

[2] Counsel then argue that the provision of the Constitution and 
laws of Arkansas, above cited, can be invoked for the purpose of 
conferring jurisdiction in equity upon the United States District Court, 
sitting in Arkansas, to entertain the présent action. The resuit of 
such a contention, if it may be maintained, is to hold that the people 
of Arkansas, in framing a Constitution, and the General Assembly 
thereof, in the enactment of laws, may enlarge or limit the jurisdic- 
tion of the fédéral court sitting in equity. Not only that, but that 
they may repeal section 267 of the Judicial Code. We should hesitate 
some time before adopting views which would lead to such a resuit. 

The case of Cummings v. National Bank, 101 U. S. 153, 25 L. Ed. 
903, is cited as sustaining the position of counsel for appellee in this 
case. We do not think the Suprême Court in the case cited intended 
to hold that the Législature of the state of Ohio could repeal section 
267 of the Judicial Code, or what was section 723 of the Revised 
Statutes of the United States. We think the authority of Cummings 
v. Bank, supra, so far as the question of jurisdiction is concerned, 
was greatly weakened, if not overruled, by the case of Whitehead v. 
Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873. 

In the Shattuck Case, the plaintiff alleged that he was the owner 
in fee of certain described lands in lowa, and that the défendants 
were in the possession and enjoyment of the property, claiming title 
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under certain documents purporting to transfer the same, but whiich 
vyere fraudulent and void. The Suprême Court held that the plain- 
tiff had an adéquate remedy at law in ejectment. The plaintifï in 
order to show that the fédéral court had jurisdiction in equity of his 
case cited a provision of the Code of lowa. The Suprême Court, in 
disposing of this contention, used the foUowing language : 

"The Code of lowa enacts that 'an action to détermine and quiet the title to 
real property may be brought by any one having or clalniing an Interest 
therein, whether In or out of possession of the same, against any person 
clalming tltle thereto, though not in possession' [Code lowa 1873, § 3273], Im- 
plying that the action may be brought against one in possession of the prop- 
erty. And such has been the construction of the provision by the courts of 
that State. Lewis v. Soûle, 52 lowa, 11 [2 N. W. 400] ; Lees v. Wetmore, 58 
lowa, 170 [12 N. W. 238]. If that be Its meanlng, an action llke the présent 
can be maintained in the courts of that state, wliere équitable and légal rem- 
édies are enforced by the same system of procédure and by the same tri- 
bunals. It thus enlarges the powers of a court of equity, as exerclsed in the 
state courts ; but the law of that state cannot eontrol the proceedings in the 
fédéral courts, so as to do away wlth the force of the law of Congress de- 
claring that 'suits in equity shall not be sustained in either of the courts of 
the United States, In any Case where a plaln, adéquate and complète remedy 
may be had at law,' or the constitutional right of parties In actions at law to 
a trial by a jury. The state, It Is true, may create new rlghts and prescrlbe 
the remédies for enforcing thein, and, if those remédies are substantially con- 
sistent wlth the ordlnary modes of proceedlng in equity, there is no reason 
why they should not be enforced in the courts of the United States, and such 
we understand to be the effect of the décision in Clark v. Smith, 13 Pet. 195 
[10 L. Ed. 123], and In re' Broderick's Will, 21 Wall. 503 [22 L. Ed. 599]." 

The case of Indiana Manufacturing Co. v. Koehne, 188 U. S. 681, 
23 Sup. Ct. 452, 47 h. Ed. 651, was a suit in equity to enjoin the 
collection of taxes. The United States Circuit Court for the District 
of Indiana dismissed the bill. By référence to the gênerai tax laws 
of Indiana of 1891, as amended by the act of 1895 (Laws Ind. 1895, 
c. 36, § 4), it appeared that the statement made by the taxpayer to the 
assessor is by him delivered to the County auditor, who in turn de- 
livers it to a board of review which values and assesses the taxpayer's 
property. This board of review makes the original assessment. Any 
taxpayer may appeal from the assessment to the state board of tax 
commissioners. Upon such an appeal the state board, if it décides 
that the property is assessable, may make such assessment, increasing 
or reducing it, as it may décide proper. The act of 1853 (Rev. St. Ind. 
1881, §§ 5813, 5814) provides for the recovery of taxes wrongfully 
paid. The Suprême Court, in holding that the plaintiff had an 
adéquate remedy at law, said: 

"Under that law the complalnant was bound in the first place toi appeal 
from the décision of the board of review, which Included the letters patent In 
the value of the shares of stock of the corporation. Such appeal would, by 
the provision of the statute, be taken to the state board of tax conuulssioners, 
and if that board attirmed the décision of the board of review the corpora- 
tion could pay the tax and Immedlately flle a iJetltlon wlth the board of 
county commissioners to récover it hack under the act of 18,53, aI)ove referred 
ta. An appeal Is given from the refusai of that board to repay the tax. 3 
Rev. St. Ind. § 7917, Ed. of 1894; Shultz v. Board, etc., 20 Ind. 178; State v. 
Board, etc., 63 Ind. 497, 501. This appeal would be taken to the circuit 
court, and by the gênerai law an appeal lies from that court to either the 
Appellate Court or the Suprême Court of the state, according to the amount 
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involved. ♦ • * We are not convinced that the act of 1853 bas been re- 
pealed, and the reraedy thereby provided being sufficient, we bold complain- 
aut had an adéquate remedy at law." 

In the case of Singer Sewing Machine Co. v. Benedict, 229 U. S. 
481, 33 Sup. Ct. 942, 57 L. Ed. 1288, a statute of the state of Colorado, 
which allowed a taxpayer to recover back taxes erroneously assessed, 
was held to provide an adéquate remedy at law. The cases of Union 
Pacific Railroad Co. v. Commissioners of Weld Cotinty, 217 Fed. 540, 
133 C. C. A. 392, A., T. & Santa Fé v. Commissioners of Douglas 

Co., 225 Fed. 978, C. C. A. , Singer Sewing Machine Co. v. 

Kenedict, 179 Fed. 628, 103 C. C. A. 186, Pittsburg Railway Co. v. 
Board of Public Works, 172 U. S. 32, 19 Sup. Ct. 90, 43 L. Ed. 354, 
Shelton v. Platt, 139 U. S. 591, 11 Sup. Ct. 646, 35 L. Ed. 273, Stan- 
ley V. Supervisors of Albany, 121 U. S. 535, 7 Sup. Ct. 1234, 30 L. 
Ed. 1000, are to the same effect. 

[3] We hâve thus far assumed that the Constitution and laws of 
Arkansas, as above cited, conferred jurisdiction upon the state courts 
of Arkansas to enjoin the collection of taxes in cases like the one 
at bar ; that is, where the gist of the action is an assault upon an er- 
roneous assessment of property for taxation. We refuse to assent 
to the proposition that, if they do, they can be made available for the 
purpose of conferring jurisdiction upon the United States District 
Court for Arkansas in a case like the présent one. But the Arkansas 
cases do not seem to hâve decided that in a case like the présent one 
the tax may be enjoined. 

The case of Arlington Hôtel Co. v. Buchanan, 110 Ark. 34, 160 
S. W. 895, was one where the hôtel company complained that its 
assessment had been erroneously increased by the deputy assessor f rom 
$151,000 to $172,000, and that no notice had been given to the com- 
pany of this unauthorized increase. To correct this error, and to pre- 
vent this illégal imposition, the hôtel company instituted an action in 
the Garland county chancery court to restrain the collection of so 
much of the tax then extended upon the tax books in the hands of 
the défendant collector as was based upon the différence between the 
assessment as the same appeared and what it should be. The Suprême 
Court of Arkansas, in deciding that, the case being one involving 
merely an alleged error of the assessor in fixing the valuation of the 
property, it was beyond the province of a court of equity to review, 
said: 

"The statutory remedy of the plaintifC was complète to redress the wrong 
done by the excessive a.ssessment. Courts of equity under those circum- 
stances hâve no jurisdiction to review the action of the assessing board. In 
the récent case of Clay Oounty v. Brown I.umber Company, 90 Ark. 413 [119 
S. W. 251], we said that 'when a mode, in the nature of an appeal, is pre- 
scrlbed by the statute, a failure to Invoke the statutory remedy wlthln the 
tlrae and manner prescribed precludes relief by any other proceedings.' " 

In the Board of Equalization Cases, 49 Ark. 533, 6 S. W. 1, it was 
said: 

"And where an adéquate remedy in the nature of an appeal is provlded, as 
is done in our statute, the better opinion Is that a mère error of judguient on 
the part of the board or a mlstake in thelr conclusion, though arrlved at 
without évidence where évidence is required, is not available in a collatéral 
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issue. The taxpayer must pursue the remedy provided for his relief or abide 
would follow In pemiitting the taxpayer to sélect arbitrarily his own time 
by the fiiiding of the board [citing nuinerOus authorities]. Great mischief 
and tribunal to test the eorrectness of an assessuient. An overvaluatiou in an 
assessment eannot, therefore, l>e oorrected by injunetion or certiorari. Ran- 
dle V. Willianïs, 18 Ark. 380 ; Moore v. Turner, 43 Ark. 257, and cases cited. 
The only remedy is by proof of the fact that the assessuient is too liigh, on 
appeal or application to the county court in the mode and vvithin the time 
pointed out, by statute." 

The cases of Vaughan v. Bowie, 30 Ark. 278, Brodie v. McCabe, 
33 Ark. 690, Cole v. Blackwell, 38 Ark. 271, St. Louis Southwestern 
Ry.Co. V. Kavanaugh, 78 Ark. 468, 96 S. W. 409, Little Rock v. 
Barton, 33 Ark. 441, Dreyfus v. Boone, 88 Ark. 353, 114 S. W. 718, 
Merwin v., Fussell, 93 Ark. 336, 124 S. W. 1021, and Harrison v. 
Norton, 104 Ark. 16, 148 S. W. 497, are entirely consistent with the 
above décisions when the facts in each case are examined. 

So far as we hâve been able to examine the Arkansas cases, where 
the assault upon the tax is for an excessive assessment, the Suprême 
Court has held the remedy by injunetion to be unavailing. This 
court, in the case of Stonebraker v. Hunter, 215 Fed. 67, 131 C. C. 
A. 375, decided that a statute of Oklahoma conferring power upon 
the State courts in that state to enjoin the illégal levy of any tax, 
charge, or assessment, was not available to confer jurisdiction upon 
a fédéral court sitting in that state, for the reason that the statute as 
construed by the Suprême Court of Oklahoma did not allow the 
maintenance of suits in equity to enjoin a tax, except in those cases 
where injunctions were recognized by courts of equity. It is alleged 
in the bill in this case that, as the tax upon the assessment levied would 
be payable by installments over a number of years, the bringing of 
this action would save a multiplicity of suits ; but appellee eannot be 
heard to urge this as a ground of jurisdiction, where a simple appeal 
from the county court would hâve settled the whole controversy in 
one case. 

In conclusion, it is our opinion that the court below ought to hâve 
dismissed the case for want of jurisdiction as a court of equity, for 
the reiason that appellee had a plain, adeqttate, and complète remedy 
at law in the appeal given by the laws of Arkansas ; and as it is our 
opinion that the appellee was confined to the remedy by appeal, we 
reverse the decree below, and remand the case, with directions to dis- 
miss the bill. 



PITïSBTTRGH & BUFFALO CO. v. DTjNCAN et al. 
(Circuit Court of Appeals, Sixth Circuit. May 2, 1916.) 

No. 2760. 

1. Corporations iS=)188 — Liability of One Corporation for Contbacts or 
Another — Inuentitt of Stock Conïrol. 

The mère fact that the stockholders in two corporations are the same, 
or that one corporation exercises a control over the otlier through owner- 
shlp of its stock, or through identity of its stockholders, does not make 
eitber the agent of the other, nor does it merge them into one, so as to 

Ê=For other cases see saine topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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niake a contract of one hinding upon the other, where each corporation 
is separately organized under a distinct cliarter. 

[lOd. Note. — ^For other cases, see Corporations, Cent. Dig. §§ 704, 705 ; 
Dec. IJig. <S=>188.] 

2. Corporations <S=>188 — Identity of Stockholdebs — Légal Effect. 

Wliile the légal fiction of distinct corporate existence will be disregard- 
ed, when necessary to prevent fraud, of when a corporation is so organ- 
ized and controlled and its affairs so conducted as to make it only an 
adjunct or instrumentality of another, It requirés a strong case to induce 
a court of equity to consider tvvo corporations as one, on account of one 
owning ail the capital stock of the other. 

[Kd. Note. — For other cases, see Corporations, Cent. Dig. §§ 704, 705; 
Dec. Dig. <©=5l88.] 

3. Corporations <S=3l88 — Liability of Oke Corporation for Conthacts of 

Another — Identity of Stock Control. 

A corporation held not liable on contracts of other corporations In 
which it ovvned no stock, where its business was separately conducted 
and the stockholders were not ail the same, although the sauje persous 
ovvned a controlling interest in each. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 704, 705; 
Dec. Dig. <S=>188.] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; John H. Clarke, Judge. 

Suit in equity by the Central Trust Company of New York, trustée, 
against the Wheeling & Lake Erie Railroad Company. From an or- 
der made on appHcation of W. M. Duncan, receiver, for instructions, 
the Pittsburgh & Buffalo Company appeals. Reversed. 

M. A. Copeland, of Cleveland, Ohio, for appellant. 
T. M. Kirby, of Cleveland, Ohio, for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

KNAPPEN, Circuit Judge. The Wheeling & Lake Erie Railroad 
Company was under receivership by appointment of the District Court 
for the Northern District of Ohio. The appellant, Pittsburgh & Buf- 
falo Company (an Ohio corporation), was a wholesale dealer in coal 
at Cleveland ; it delivered to the receiver fuel coal at an agreed price 
of $2,182.19, and for which the receiver was indebted to appellant. 
The Cleveland & Pittsburgh Coal Company (an Ohio corporation) was 
a retail coal dealer at Cleveland ; it owed the receiver for freight and 
demurrage $1,453.46. The Pittsburgh-Buffalo Company (a Pennsyl- 
vania corporation) was a coal mine owner and operator ; it also owed 
the receiver $160.96 for repairs on cars. 

The receiver claimed the right to offset the indebtedness of the two 
last-named companies to him against his indebtedness to appellant. 
The latter denied such right. The receiver's right of set-off was 
based upon certain facts stipulated in connection with the receiver's 
application to the District Court for instructions, in which application 
appellant joined. Thèse facts may be thus summarized: 

Appellant's capital stock of $20,000 was held by seven pefsons, in- 
cluding the Johnetta Coal Company, whose holding was ^'/soo of the 
entire amount. The Cleveland & Pittsburgh Coal Company 's stock 

•■ — — '■ — — . ■ : ■- : __^ : 

^=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes ; 
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of $100,000 was held by six persons, including the Johnetta Coal Com- 
pany, whose holding was ^^^/loop of the entire amount. With one 
exception, the other stockholders in the two last-named companies were 
the same, although, as in the case of the Johnetta Company, their re- 
spective holdings of the capital stock of the two corporations were in 
each case différent. Appellant's largest stockholder, John H. Jones 
(the exception above referred to), held no stock in the Cleveland & 
Pittsburgh Company. The Johnetta Coal Company was controUed 
by the Jones brothers (the Jones interests), and was organized for 
the purpose of holding the stock, bonds, and securities of the so-called 
"Jones Companies"; the Jones brothers being heavily interested in 
and controUing the poHcy of the Pittsburgh-Bufifalo Company and the 
Four States Coal & Coke Company, which was also a coal mine owner 
and operator. They also controlled a number of subsidiary companies 
(including appellant and the Cleveland & Pittsburgh Coal Company), 
ail of whom had extensive dealings with the two mining companies 
"and among themselves," and were known as "the Jones Companies." 
The parties, including the receiver, who did business with thèse com- 
panies, geherally knew that they were controlled by the Jones brothers. 
The two mining companies, the Johnetta Coal Company, and a number 
of subsidiary companies are in the hands of receivers appointed by 
United States courts in Pennsylvahia and West Virginia. The Cleve- 
land & Pittsburgh Coal Company is under receivership by order of 
the District Court below. A]3pellant is not under receivership. It 
has acted for many years past as sales agent for the two mining com- 
panies, which has been its principal business. The books of appellant 
and the Cleveland & Pittsburgh Company hâve always been kept sep- 
arately, and their dealings hâve not been confined to the material 
furnished by the Jones interests, although this has constituted a large 
portion of their business and the principal portion of appellant's busi- 
ness. A large number of the receiver's bills against the Jones com- 
panies hâve from time to time been charged against one of thèse com- 
panies, and upon rendition the receiver has been advised that the 
charge should properly be made against another of the Jones com- 
panies, and ail of said bills in the past hâve been corrected as re- 
quested by said Jones companies. 

The District Court found that the receiver was entitled to the claim- 
ed set-ofï, rendered judgment against appellant for the amount there- 
of, and directed the receiver to pay appellant the balance only of its 
bill above such set-off. This appeal is from that order. 

Appellee seeks to justify the action complained of on the ground 
that the facts stated are sufïîcient to support a conclusion that (a) the 
Cleveland & Pittsburgh Company was the sales agent of appellant; 
or (b) that the Cleveland & Pittsburgh Company was held out by 
appellant as having authority to bind it, and that the latter is so estop- 
ped to deny such authority; and (c) that in the circumstances stated 
to deny the set-ofï would vvork an actual or constructive f raud against 
the railroad's receiver. 

We are unable to agrée with this view. The considération of stock 
ownership and corporate control apart, the agreed facts fall short, 
in our opinion, of supporting a conclusion either that the Cleveland 
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& Pittsburgh Company (the retail coal dealer) was in fact appellant's 
sales agent, or that it was so held out by appellant; the books of the 
two companies were always kept separate, and we think the natural 
inference from the facts stated is that the receiver's bills against the 
respective companies were paid only when made out to the company 
properly chargeable therewith. 

[1,2] As respects stock ownership and corporate control: The 
mère fact that the stockholders in two or more corporations are the 
same, or that one corporation exercises a control over the other 
through ownership of its stock, or through identity of its stockholders, 
does not make either the agent of the other, nor does it merge them 
into one, so as to m.ake a contract of one corporation binding upon 
the other, where each corporation is separately organized under a dis- 
tinct charter. Central Trust Co. v. Bridges (C. C. A. 6) 57 Fed. 753, 
6 C. C. A. 539 ; Richmond & I. Constr. Co. v. Richmond, etc., R. R. 
Co. (C. C. A. 6) 68 Fed. 105, 108, 15 C. C. A. 289, 34 L. R. A. 625 ; In 
re Watertown Paper Co. (C. C. A. 2) 169 Fed. 252, 255, 94 C. C. A. 
528. True, the légal iïction of distinct corporate existence will be 
disregarded when necessary to prevent fraud, or when a corporation 
is so organized and controlled and its afïairs so conducted "as to make 
it only an adjunct or instrumentality of another corporation." In re 
Watertown Paper Co., supra; Gay v. Hudson River Elec. Power Co. 
(C. C. A. 2) 187 Fed. 12, 14, 109 C. C. A. 66; Foard Co. v. Mary- 
land (C. C. A. 4) 219 Fed. 827, 829, 135 C. C. A. 497. But "it re- 
quires a strong case to induce a court of equity to consider two cor- 
porations as one, on account of one owning ail the capital stock of 
the other." 1 Cook on Corporations (7th Ed.) § 317 ; and see Peterson 
V. C, R. I. & P. R. R. Co., 205 U. S. at page 393, 27 Sup. Ct. 513, 
51 L. Ed. 841. 

[3] In the instant case there is not even complète identity of owner- 
ship in fact over the three corporations involved ; the stock is not ail 
owned by the Jones interests, individual stockholdings (as well as 
that of the Johnetta Company) in the différent companies are not 
identical in amount, and one of the Jones brothers has no personal 
holding in the Cleveland & Pittsburgh Company. Appellant holds 
no stock in either of the other two corporations. 

Nor do we think the inter-relation of the various Jones companies, 
as shown by the agreed facts, can properly be held to amount tO fraud, 
actual or constructive, such as to make the retail coal-selling company 
and the coal-mining company instrumentalities of appellant and thus 
warrant a disregard of the actual separate identity of the three cor- 
porations. We find nothing indicating that the receiver gave crédit 
to either the Cleveland & Pittsburgh Coal Company (the retail coal 
dealer) for freight and demurrage, or to the Pittsburgh- Buffalo Com- 
pany (the mining company) for repairs on cars, upon any rightful 
expectation induced by those managing appellant's affairs, that his 
bills therefor would be paid by appellant or that the latter was charge- 
able therewith. The fact that the Jones interests were in the habit 
of seeing to it that the receiver's bills were paid by the corporation 
properly chargeable therefor has, in our opinion, no substantial ten- 
dency to establish liability on the part of appellant for such bills. Nor 
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is appellant shown to hâve had the benefit of the services rendered 
the other two corporations, and for which it has been held liable. 
There are apparent no circumstances of fraud or inequity on appel- 
lant's part, requiring its payment of the debts of the two other cor- 
porations. 
The order of the District Court is accordingly reversed, with costs. 



SEARS, ROEBUCK & CO. v. ELLIOTT VARNISH CO. 

(Circuit Court of Appeals, Seventli Circuit. Jan. 4, 1916.) 

No. 2286. 

1. Teade-Mabks and Tbade-isames ■s>59(5) — Infeingement — Imitation of 

Names. 

The name "Roof I>eak," used as a trade-mark for a roof paint, is not 
infringed by tbe name "Never I^eak," used for a similar paint. 

[Ed. Note. — For otlier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § il ; Dec. Dig. <©=59(5).] 

2. Tbade-5Iabks and ïbade-Names <S=s>75— Unpaib Compétition — Use of 

Name. 

Complainant made a roof paint, -wiiich It sold under tlie name "Roof 
Leak." It contracted to furnlsh such paint to défendant, a mail order 
house, for sale, but to prevent its other customers from knowing that it 
was the same paint. By agreemtent the labels bore the name "Never 
I^eak" and a différent name as the manufacturer. On expiration of the 
contract, défendant bought paint elsewhere, but continued to use thereou 
the name "Never I.eak." Held, that such use did not constitute unfair 
compétition, since it had no tendeney to deceive the public into believiug 
that the paint sold thereunder was that of complainant. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, Cent. 
Dig. § 86; Dec. Dig. ©=575.] 

Appeaî from the District Court of the United States for the Eastern 
Division of the Northern District of Ilhnois; Arthur L,. Sanborn, 
Judge. 

Suit in equity by the ElHott Varnish Company against Sears, Roe- 
buck & Co. Decree for complainant, and défendant appeals. Reversed. 

For opinion below, see 221 Fed. 797. 

Luther L,. Miller and C. C. Linthicum, both of Chicago, 111., for ap- 
pellant. 

Walter FI. Chamberlin and H. S. Wegg, both of Chicago, III, for 
appellee. 

Before KOHLSAAT and ALSCHULER, Circuit Judges, and AN- 
DERSON, District Judge. 

ANDERSONj District Judge. For several years prior to 1909 ap- 
pellee was engaged in the manufacture of paints. As early as 1902 or 
1903 it manufactured and sold a roof paint which was adapted to stop 
leaks in roofs. About that tinie the name "Roof Leak" was used on 
labels on the paint and it was extensively advertised by that name. 

$=:»For olhet cases sea same topic & KEY-NUMBSIR la ail Key-Numbered Digests & Indexe! 
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In 1905 appellee registered the words "Roof Leak" as its trade-mark 
and contihued to sell to the trade its roof paint under that name. 

The appellant is a mail order house. It sells goods by catalogue and 
delivers them by mail, express, or freight. It must sell at a lower 
price than the retail dealer in the trade, because its customers pay, in 
addition to the purchase price, the carriage charges. 

The appellee desired to hâve the appellant sell its roof paint, but 
would not allow appellant to sell it under the name "Roof Leak," be- 
cause its other customers would know that it was selling its paint to 
appellant for a less price than it was giving them ; so in order to get 
the benefit of sales through appellant, and at the same time conceal the 
fact from its other customers, it was agreed that the appellant should 
sell appellee's paint under the name "Never Leak." It is averred in 
the bill : 

"That on or about the month of March, 1909, your orator made a verbal 
contract with the défendant * * * to furnlsh to the défendant its 'Roof 
Leak' paint under the brand 'Never Leak,' a biand selected by your orator 
in simulation of your orator's brand 'Eoof Leak,' but sufflciently différent 
therefrom to indicate the goods of your orator thafl were sold through the 
défendant." 

The évidence shows that, under the arrangement made between 
the parties, appellant sold appellee's goods under the name "Never 
Leak." In its catalogues it described the paint as "Never Leak Roof 
Cément Paint." The labels used by appellant are set out in the record. 
One of them- bore the name of the Illinois Paint Company ; the other 
bore appellant's name. The reason for this course of procédure ap- 
pears in the évidence of James P. Elliott, the président and manager of 
the appellee. He testified : 

"Complainant's purpose in refusing to permit Sears, Roebuck & Co. to 
handle 'Roof I^eak' paint under complainant's mark was due to a désire to 
prevent complainant's customers from knowlng that Sears, Roebuck & Co. 
were handling the same thing." 

Pursuant to this arrangement, the appellant sold appellee's goods 
for about a year, when the appellant ceased to purchase paint from ap- 
pellee, purchased it elsewhere, and continued to sell it under the name 
"Never Leak," and with the same advertisements and catalogue inser- 
tions that it used in selling appellee's paint. Appellee brought this suit 
to restrain the appellant from so doing upon two grounds : First. In- 
fringement of appellee's trade-mark. Second. Unfair compétition, by 
continuing, after it ceased to buy appellee's goods, to use and apply 
to goods not appellee's the words "Never Leak" and labels that simu- 
lated appellee's labels, thereby deceiving the public. The District Court 
found in favor of appellee on both thèse propositions, and from the 
decree of court entered accordingly, the appeal herein is prosecuted. 

There is some contradiction in the testimony as to who suggested 
the name "Never Leak," but this is not important. Is "Roof Leak" a 
valid trade-mark? As applied to a paint, it of course means a paint 
which will stop leaks in a roof. 

"It is the settled rule that ho one ean appropriate as a trade-mark a gen- 
eric name, or one descriptive of an article of trade, its quallties, ingrédients, 
or characteristics, or any sign, word, or symbol whlch, from the nature of 
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the fact it Is used to slgnlfy, others may employ with equal truth." Trlnldad 
Asphalt Manufacturing Company v. Standard Paint Company, 163 Fed. &77, 
90 C. C. A. 195, afflrmed by the Suprême Court In Standard Paint Company 
V. Trlnldad Asphalt Manufacturing Company, 220 V. S. 446, 31 Sup. Ct. 456, 
55 L. Ed. 536. 

Under the authorities, it would appear that this name is descriptive 
of the paint. It signifies its qualities and characteristics, and f rom 
the nature of the fact it is used to signify, namely, paint that will stop 
leaks in a roof, others may employ it with equal truth. The term may 
be truth fully applied to any paint calculated to stop leaks in a roof. 

[1] But, passing the question as to the validity of the trade-mark, 
it is quite obvious, under the décision of this court in the case of S. R. 
Feil Company v. John E. Robbins Company, 220 Fed. 650, 136 C. C. 
A. 258 (the Sal Vet-Sal Tone case) that the words "Never Leak" are 
not an infringement of "Roof Leak." The court there said: 

"In the présent case défendant has approprlated only the term 'Sal,' whlch 
he and every one else was at liberty to use. As between the arbitrary term 
'Vet' and the word 'ïone,' there can be no reasonable clalm to resemblance." 

So hère the appellant has appropriated only the term "Leak," which 
it and every one else was at liberty to use and no onç can claim that 
there is a resemblance between the words "Roof" and "Never." 

[2] Nor is the appellee in any better position as to the charge of 
unf air compétition. The essence of unf air compétition consists in the 
sale of the goods of one manufacturer or vendor for those of another. 
The mère resemblance of the words used by the appellant to the trade- 
mark of the appellee is not sufficient to establish unfair compétition, 
becauêe this would be to give, as stated by the Suprême Court in the 
Standard Paint Company v. Trinidad Asphalt Company, supra, "the 
full eiïect of a trade-mark while denying its validity as such." 

The appellee's case, then, stands upon the proposition that the ap- 
pellant is selling its own goods as the goods of appellee. From the 
facts above stated it is apparent that, while the appellant was selling 
appellee's paint, it sold it, not as the paint of the appellee, not as "Roof 
Leak," manufactured by the Elliott Varnish Company, but as "Never 
Leak," manufactured by the Illinois Paint Works; and the évidence 
shows that it was thus sold by appellant under an arrangement with 
the appellee in order to conceal from the other customers of appellee 
the fact that such paint was the paint of the appellee. If the paint was 
to be sold and was sold by the appellant under a name that would con- 
ceal from the other customers of the appellee the fact that the paint 
was the paint of the appellee, it is difficult to see how the sale of other 
paint under this name would deceiye the public into believing that it 
was buyifig the paint of the appellee. 

Appellee now complains of a method of doing business by which ap- 
pellee says appellant is selling its own goods as the goods of appellee, 
and yet this method is just such as was agreed upon between appellee 
and appellant to conceal from appellee's other customers the fact that 
the appellant was selling appellee's goods. A method of doing busi- 
ness agreed upon for the purpose of ma,king the trade believe that ap- 
pellant was not selling the goods of appellee (and which, so far as 
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thîs feature is concerned, seems to hâve been successful) can hardly 
be relied upon to establish that appellant is deceiving the public into 
believing that it is selling appellee's goods. Appellee's case lacks the 
very essence of unfair compétition. 

It is contended by the appellee that the appellant got the right to 
use the words "Never Leak" from the appellee and that this right to 
use was only to continue while the appellant sold the paint of the ap- 
pellee. The évidence does not support this contention. 

Much insistence is placed upon the resemblance of the labels and par- 
ticularly of the language of the directions for the use of the paint. 
The labels are not so similar as to deceive the ordinary purchaser, and 
the directions for using the paint are necessarily similar. Appellant 
bas the right to sell paint with the same ingrédients as that of appellee ; 
it is used for the same purpose ; and no reason is perceived why it may 
not employ the same language in directions for its use. 

The decree is reversed, and the cause remanded, with directions to 
disniiss the bill. 



OCEANIO STEAM NAV. CO., Limited, v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 217. 

AxiBNs iS=>53 — Déportation— ExpENSE of. 

Immigration Act Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899, provided that 
the importation of any alien female for immoral purposes is forbidden, 
and vvhoever shall directly or indirectly Import or attempt to import into 
the TJnited States any alien woman for immoral purposes, or who shall 
hold or attempt to hold any alien woman for any such purpose, and who- 
ever shall maintaln any Immoral resort frequented by any alien woman 
within three years after she shall hâve entered the United States, shall 
be deemed guilty of a felony, while the alien woman shall be deported. 
In 1910 (Act March 26, 1910, c. 128, § 2, 36 Stat. 264 [Comp. St. 1913, § 
4247]), the section was amended, so as to déclare that any alien who 
shall be found an inmate or connected with the management of an im- 
moral resort, or who shall share in, receive, or dérive beneflt from any of 
the earnings of any prostitute, shall be deemed to be unlawfuUy within 
the United States, and shall be deported. Section 20 (section 4269) dé- 
clares that any alien who shall enter the United States in violation of 
law and become a public charge, from causes existlng prlor to landing, 
shall be deported to the country whenee be came at any time within 
three years after the date of his entry, and that the expense of deporting 
the alien from the port of déportation shall be borne by the owner or 
owners of the vessel or transportation Une by which the alien came. 
Held that, in view of the amendment to section 3, the three-year perlod 
fixed by section 20 must be disregarded, and a steamship Company which 
brought an alien to the country is liable after the expiration of the three- 
year perlod for the expense of hls déportation, where he was guilty of 
sharlng the earnings of a prostitute. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 112; Dec. Dig. 
<S=»53.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United States of America against the Oceanic Steam 

^=»For other cases lea aam* toplc & KBY-NUMBSR la ail Key-Numbered Dlsests & Indexes 
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Navigation Company, Limited. There was a judgment for the United 
States, and défendant brings errer. Affirmed. 

Burlingham, Montgomery & Beecher, of New York City (R. R. Al- 
len, of New York City, of counsel), for plaintifï in error. 

H. Snowden Marshall, U. S. Atty., of New York City (H. A. Con- 
tent, Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Before COXE and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. April 19, 1910, Nicola Compagna entered 
the United States on one of the defendant's vessels. December 19, 
1914, he was arrested upon a warrant of the Secretary of Labor on 
the ground that he was sharing in the earnings of a prostitute ; and 
March 16, 1915, after a hearing, was ordered to be deported at the 
expense of the défendant. The défendant having refused to accept 
him as a passenger unless his fare were paid, the government paid the 
same under protest and brought this action to recover the amount. 
with costs. The défendant demurred to the complaint, on the ground 
that it did not state facts sufficient to constitute a cause of action, and, 
the demurrer having been overruled, judgment was entered for the 
United States and this writ of error taken. 

It will be seen that a pure question of law is presented, involving 
the construction of section 3 of the Immigration Act of February 20, 
1907, as amended March 26, 1910, in conection with sections 20 and 
21 of the same act. Section 3 was, as follows: 

"Sec. S. That the importation into the United States of any allen woman 
or girl for the purpose of prostitution, or for auy other immoral purpose, is 
hereliy forbidden ; aud whoever shall, directly or indirectly, import, or at- 
tempt to iniport, iuto the United State.s. any alieii woman or glrl for the pur- 
pose of prostitution, or for any otlier immoral purpose, or whoever shall liold 
or attempt to hold any alien woman or girl for any such purpose in pursuance 
of such illégal importation, or whoever shall keep, maintain, eontrol, support, 
or liarbor in any house or other place, for the purpose of pi'ostltution, or for 
any other immoral purpose, any alieu woman or girl, wlthin three years after 
she shall hâve entered the United States, shall, in every such case, be deemed 
guilty of a felony, and on conviction thereof be imprisoned not more than 
flve years and pay a flne of not more than five thousand dollars ; and any 
alien woman or girl who shall be found au inmate of a house of prostitution 
or practicing prostitution, at any time within three years after she shall hâve 
entered the United States, shall be deemed to be unlawfully within the United 
States and shall be deported as provided by sections 20 and 21 of this act." 

March 26, 1910, it was amended to read: 

"Sec. 3. That the importation into the United States of any alien for the 
pùi-pose of i)rostitution or for any other immoral purpose is hereby forbidden; 
and whoever shall, directly or indirectly, import, or attempt to import, iuto 
the United States, any alien for the purpose of prostitution or for any other 
immoral purpose, or whoever shall hold or attempt to hold any allen for any 
such purpose in pursuance of such Illégal importation, or whoever shall keep, 
maintain, eontrol, support, employ, or liarbôi- in any house or other place, for 
the purpose of prostitution or for any other immoral purpose, in pursuance of 
Kuch illégal importation, any alien, shall, in every such case be deemed gullty 
of a felony, and on conviction thereof be imprisoned not more than ten 
years aud pay a flne of not more than five thousand dollars. Jurisdiction for 
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the trial and punishment of the félonies hereinbefore set fortti shall be in 
any district to or Into which sald alien is brought in pursuance of said im- 
portation by the person or persons accused, or in any district in which a vio- 
lation of any of the foregoing provisions of this section occur. Any alleu 
who shall be found an inmate of or conneeted with the management of a 
house of prostitution or practlcing prostitution after such alien shall hâve 
entered the United States, or who shall recelve, share in, or dérive beneflt 
from any part of the earnings of any prostitute; or who is employed by, in, 
or in connection with any house of prostitution or music or dance hall or other 
place of amusement or resort habltually frequented by prostltutes, or where 
prostitutes gather, or who in any way asslsts, protects, or promises to pro- 
tect froui arrest any prostitute, shall be deemed to be unlawfuUy withln the 
United States and shall be deported in the manner provided by sections 
twenty and twenty-one of thls act. That any alien who shall, after he has 
been debarred or deported in pursuance of the provisions of this section, at- 
tempt thereafter to retum to or to enter the United States shall be deemed 
gullty of a misdemeanor, and shall be imprisoned for not more than two 
years. Any alien who shall be convicted under any of the provisions of this 
section shall, at the expiration of his sentence, be taken into custody and re- 
turned to the country whence he came, or of which he is a subject or a citizen 
in the manner provided in sections 20 and 21 of this act. In ail prosecu- 
tions under this section the testimony of a husband or wife shall be admissible 
and compétent évidence agalnst a wife or husband." 

The amendment material in this case was the striking out of the 
three-year limitation. 
Section 20 reads : 

"That any alien who shall enter the United States in violation of law, and 
such as become public charges from causes existlng prior to landing, shall, 
upon the warrant of the Secretary of * * * Lai)or, be taken into custody 
and deported to the country whence he came at any time within three years 
after the date of his entry into the United States. Such déportation, Includ- 
ing one-half of the entire cost of removal to the port of déportation, shall be at 
the expense of the contractor, procurer, or other persou by vvliom the alien was 
uulawfuUy induced to enter the United States, or, if that cannot be doue, 
then the cost of removal to the port of déportation shall be at the expense 
of the 'immigrant fund' provided for in section 1 of this act, and the dé- 
portation from such port shall be at the expense of the owner or owners of 
such vessel or transportation Une by which such aliens respectlvely came." 

Section 21 (Comp. St. 1913, § 4270) adds nothing and need not be 
considered. 

There were in the act of 1907 at the time of the amendment of 
March 26, 1910, only three sections in which any period for déporta- 
tion was fixed, to wit, sections 3, 20, and 21 ; and the period fixed for 
ail cases of déportation was the same, viz., three years from the date 
of entry. The "manner" in which the déportation should be effected 
was regulated by section 20, and was the same for ail cases, viz., under 
a warrant of the Secretarv of Labor, one-half the costs of removal 
to the port of déportation to be at the expense of the person by whom 
the alien was unlawfuUy induced to enter, and the whole cost of dé- 
portation from that port to be at the expense of the owners of the 
vessel by which the alien originally came. The intent of Congress evi- 
dently was that the vessel owners should return at their expense from 
the port of déportation ail aliens unlawfuUy hère whom they had 
brought to this country. When, therefore, the time limit for déporta- 
tion of : this particular class of aliens was removed, and they were 
ordered to be deported "in the manner provided in section 20," we 
232 F.— 38 
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think the three-year period therein mentioned was to be disregarded 
for ail purposes. There is no reason to suppose that Congress intended 
to make the extent of the vessel owner's liability différent as to that 
class from their liability as to any other class of aliens to be deported. 
In other words, this particular class is to be deported at any time 
from the port of déportation at the expense of the owners of the 
vessel which brought them in. 
The judgment is affirmed. 



In r© I. S. REMSON MFG. CO. 

In re HEATEE. 

(Circuit Court of Appeals, Second Circuit April 25, 1916.) 

No. U2. 

Bankbuptct <S=184(2) — Peopebty Vesting in Tbustee — XJnbecordbd Condi- 
TioNAL Sale Contkacts. 

Bankr. Act July 1, 1898, c. 541, § 47a(2), 30 Stat. 557, as amended by 
Act June 25, 1910, c. 412, | 8, 36 Stat. 840 (Comp. St. 1913, § 9631), whlch 
vests a trustée, as to property coming into his possession, with ail the 
rights, remédies, and powers of a créditer holding a lien by légal or 
équitable prooeedlngs thereon, does not entitle hlm, as agalnst the seller, 
to hold property delivered to the bantrupt under a conditional sale con- 
tract preserving tltle, which, although unrecorded, is good under the 
State statute (Personal Property Law N. Y. LConsol. Laws, c. 41] §§ 62, 
63), except as against subséquent purchasers, pledgees, or mortgagees in 
good falth, for the trustée merely stands in the shoes of an attaching 
créditer, who would only hâve acquired the interest of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 276; Dec. 
Dig. <@=184(2).] 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of the bankruptcy of the I. S. Remson Manufacturing 
Company. On pétition of the Adder Machine Company, an adding 
machine in possession of bankrupt was ordered delivered to it (227 
Fed. 207), and Guy C. Heater, as trustée, pétitions to revise the order. 
Order affirmed. 

Winslow, Keenan & Budd, of New York City, for petitioner. 
Black, Varian & Simon, of New York City, for respondent. 
Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The bankrupt is a New York corpora- 
tion, and on February 23, 1915, it purchased from the Adder Machine 
Company, a Pennsylvania corporation, a Wales visible adding ma- 
chine. The sale was a conditional one, and the price agreed to be 
paid was $180. The terms of sale required $70 to be paid in cash with 
the order, and that thereafter 10 consécutive monthly payments of 
$11 each should be made commencing 30 days from date of invoice. 
Of this amount $92 has been paid, leaving a balance of $88 due and 

^;::>For other cases see same topic & KEY-NliMBER in ail Key-Numbered Digests & Indexes 
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unpaid with interest from February 23, 1915. The agreement con- 
tained the following provision: 

"Nothlng but acceptance in writing from vendor's home office, Wllkes-Barre, 
Pa., shall constitute an acceptance of this order by vendor. It is agreed that 
title to sald property shall not pass to vendee, or any other person, firm, or 
corporation, until paid for in full, whieh shall Include the payment of any 
judgment secured. If cash payment is not made as agreed, or if there be de- 
fault at any time in any payment, or other condition of this agreement, or 
upon refusai or neglect of vendee to accept said property when tendered by 
vendor or its agent, or any transportation agency, the full amount unpaid 
hereon shall become due and payable forthwith, and vendee agrées to accept 
and pay draft for the amount. In default of any payment or other condi- 
tion herein expressed, said property may be removed by the vendor or its 
agents without légal process, and ail pay^ments made shall be retained by 
vendor as llquidated damages for the use thereof and not as a penalty. When 
payment in full shall hâve been recelved the property shall belong to the 
vendee." 

The machine was duly dehvered to the bankrupt prior to the ad- 
judication of bankruptcy, which occurred on May 27, 1915. The 
trustée in bankruptcy was about to sell certain of the assets of the 
bankrupt, and thereupon the Adder Machine Company applied to the 
court for an order directing him to return to it the machine in ques- 
tion. The court below has entered an order directing that the machine 
be surrendered. 

The conditional bill of sale was not filed in accordance with the 
Personal Property Law of the state of New York (Consol. Laws, c. 
41) until after the trustée in bankruptcy had been elected and had 
qualified. That law provides as follows : 

"Wh-ere Gontract to he Filed. Such contracts * • • shall be flled in 
the city or town where the conditional vendee résides, if he résides within 
the state at the time of the exécution thereof, and if not, in the city or toven 
where such property is at such time. Such contract shall be flled in the city 
of New York, as follows, namely: In the borpugh of Brooklyn In said city, 
such in.struraent shall be filed In the office of the register of the eounty of 
Kings. • • * " New York Laws 1909, c. 45, art. 4, § 63 ; 4 Consolidated 
Laws of New York (Birdseye's Cummings & Gilbert'» Edition) 4220. 

It also provides : 

"Conditions and Réservations in Contracts for the Sale of Ooods and Chat- 
tels. Bxcept as otherwise provided in this article, ail conditions and réserva- 
tions in a contract for the conditional sale of goods and chattels, accompanied 
by delivery of the thing contracted to be sold, to the elïect that the owner- 
ship of such goods and chattels is to remain in the conditional vendor or in a 
person other than the conditional vendee, until they are paid for, or until the 
occurrence of a future event or contingency, shall be void as against subsé- 
quent purchasers, pledgees or mortgagees, in good faith, and as to them 
such sale shall be deemed absolute, unless such contract of sale, contalning 
such conditions and réservations, or a true copy thereof, be filed as directed in 
this article. * * * " New York Ivaws 1909, c. 45,, art. 4, § 62; 4 Consolidat- 
ed Laws of New York (Birdseye's Cummings & Gilbert's Edition) 4218. 

The trustée objects to the order of the court below. He calls at- 
tention to the fact that under this statute a purchaser, pledgee, or 
mortgagee in good faith of the machine acquiring his interest therein 
prior to the filing of the conditional bill of sale would take free of the 
conditions of the bill of sale. The trustée seeks therefore to convince 
us that he stands in the shoes of a purchaser, pledgee or mortgagee 
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in good faith and that therefore he is entitled to retaîn the machine. 
And he relies upon the following provision of the Bankruptcy Act: 

"Such trustées, as to ail property In the custody or comlng into the custody 
of the bankruptcy court, Shall be deemed vested with ail the rights, remédies, 
and powers of a créditer holding a lien by légal or équitable proceedings 
thereon ; and also, as to ail property not In the custody of the banl^ruptcy 
court, shall be deemed vested with ail the rlghts, remédies, and powers of 
a Judgment créditer holding an exécution duly returned unsatisfled." Bank- 
xuptcy Act 18&8, c. 541, § 47, subd. "a" (2), as amended June 25, 1910. 

The effect of the above provision is to invest the trustée with the 
rights of a creditor holding a lien by légal or équitable proceedings. In 
other words, the meaning qf the act is that the trustée has such rights 
as a creditor of the bankrupt would hâve who held a judgment, or an 
attachment, or an exécution, or an équitable lien similar thereto. It 
does not clothe the trustée with the rights of an innocent purchaser, 
mortgagee, or pledgee for value. A judgment creditor, an attaching 
creditor, an exécution creditor, simply gets the précise interest which 
the judgment debtor has and could hâve transferred. At the time 
of the bankruptcy the bankrupt held the machine subject to the right 
of the vendor to reclaim it from the vendee, who had defaulted in mak- 
ing payment. As the vendor could assert its title as against a judgment 
or an attaching creditor, it can assert it as against the trustée. 

The rule is stated correctly in Remington on Bankruptcy (2d Ed.) 
vol. 2, p. 939, § 1137, where that writer déclares that the trustée stands 
in the shoes of the bankrupt and takes "the property, in cases unaffected 
by any f raud of the bankrupt toward the creditors, in the same plight 
and condition in which the bankrupt held it, and subject to ail equities 
and rights imposed upon it in the hands of the bankrupt," subject to 
certain exceptions not now necessary to be considered not being herein 
involved. 

Counsel for the trustée has directed our attention to In re White's 
Express Co., 215 Fed. 894, 132 C. C. A. 234. In that case it was not 
necessary to consider the meaning of the amendment to the act made in 
1910. The conditional bill of sale in that case had been filed prior to 
the adjudication of bankruptcy, and this court was not called upon to 
décide, and of course did not décide, what the efïect would hâve been 
if the bill of sale had not been filed until af ter the adjudication. 

Order affirnied. 



In re BOBSSNECK et al. 

In re HAYNES. 

(Circuit Court of Appcals, Second Circuit. April 18, 1916.) 

No. 177. 

Bankruptcy i©=»140(3)- — Ownership of Propebty — Trust. 

Petitioner, an importer, desiring to obtain assistance for the carrying ou 
of his business, appUed to the bankrupts, a copartnership, and they 
agreed that orders by petitioner for goods should be submitted to the 
banlcrupts ; that, on approval, the banlvrupts should remit to the for- 

<S=»For otliisr cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



IN KK B0K8SNE0K 597 

eign manufaeturers the net amount of the consular Involces and sbould 
piiy the (luties on the goods ; that they should be delivered to petitioner, 
wlio mlght sell them with the approval of the bankrupts, but that the 
bllls should show an assignment to the bankrupts ; that the bankrupts 
should guarantee the solvency of the customers; that the moneys col- 
lected should be received by the bankrupts ; and that they should ac- 
count seniiannually. Under tllis arrangement, the bankrupts were al- 
lowed to deposit money so received with their gênerai fuuds. Held, 
that no trust In such fuuds was created, and therefore, on bankruptcy, 
petitioner was entitled to no lien on fuuds derived from such transac- 
tion for which an accounting had not been had. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. <@=>140(3).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the bankruptcy of Otto Boessneck, Hugo E. Boess- 
neck, Kurt Loewel, and Herman Weedgartner, copartners trading as 
Boessneck, Broesel & Co. From an order denying the pétition of 
Charles W. Haynes to establish a Hen on moneyî in the hands of the 
receiver of the bankrupt, petitioner appeals. Affirmed. 

Hiram Thomas, of New York City, for petitioner. 

Rosenberg, Levis & Bail, of New York City (James N. Rosenberg 
and Ernest A. Bigelow, both of New York City, of counsel), for trus- 
tée. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The appelîant filed a pétition in the court 
below praying that he be adjudged to hâve a lien on the moneys in 
the hands of the receiver of the bankrupt in the sum of $16,810.12 
and that the receiver be directed to pay over to him that amount. On 
the coming in of the answer the issues raised were referred to a spé- 
cial master to take the testimony and report. He reported that in his 
opinion the petitioner had failed to establish that any trust fund was 
held by the receiver, now the trustée, for the petitioner. The Dis- 
trict Judge confirmed the master's report. 

The question is whether the appellant is entitled to be paid in fui* 
out of the funds in the hands of the trustée in bankruptcy, on the 
ground that a fiduciary relation existed between the appellant and the 
bankrupt, so that the funds in the trustee's hands are impressed with 
a trust in appellant's favor, or whether no trust existed and appellant 
is to share with the gênerai creditors pari passu in the final distribu- 
tion of the bankrupt's estate. 

The bankrupt was a copartnership engaged in the business of the 
importation and sale of woolens and laces. The appellant was a dealer 
in jaces, who purchased practically ail of his product in Europe. In 
1911 he desired to obtain financial assistance for the carrying on of 
his business. In order that he might obtain the necessary crédit from 
the European manufaeturers of his grade of merchandise, he had 
several conversations with a représentative of the bankrupt with a 
view to having that firm finance his business. The results of thèse 
conversations are set forth in two letters, one sent by the bankrupt to 
appellant, the second sent by appellant to the bankrupt. 
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The gênerai arrangement made between the parties was as f ollows : 
The appellant was to maintain his own office and selling force, and as 
soon as orders were taken by his salesmen, the orders were to be sub- 
mitted to the bankrupt for approval. If approved, the order was to be 
forwarded to the foreign manufacturers, and the bankrupt agreed ta 
remit to the foreign manufacturers the net amount of the consular in- 
voices upon receipt of the merchandise in New York, thus becoming 
hable for the amount owing on the imported goods. The foreign man- 
ufacturer was to invoice the goods to appellant, but the bills of lading 
were to be made out in the name of the bankrupt, and the consular 
invoices and duplicates thereof, together with the bills of lading, were 
to be sent to the latter. The bankrupt was to make the entry of the 
merchandise in its own name and pay the duty, charging the amount 
of the duty so paid and ail expenses incident to the handling and for- 
warding of the goods to appellant's account. The goods were then 
delivered into appellant's possession and forwarded by him to his 
customers, the bills being sent in appellant's name and on his bill 
heads, but bearing a notation upon each bill that the customer's ac- 
count was assigned to the bankrupt and that payment should be made 
to it. 

The bankrupt guaranteed to appellant the solvency of the customer, 
of the accounts which it approved, and, in case of a failure of the 
customer, the account of appellant was to be credited with the amount 
owing by the customer. The money received by the bankrupt from 
the customer was deposited in its gênerai bank account and used as 
its own, and an accovmt was rèndered to appellant monthly and semi- 
annually of the net balance standing to his crédit. The right to deposit 
the proceeds received in the gênerai bank account is not disputed by 
appellant; on the contrary, it is alleged in the pétition as proper. 

For their services in guaranteeing the accounts and importing the 
goods the bankrupt was to receive 2 per cent, on the net amount of 
the sales and was entitled to charge 6 per cent, interest on the amount 
advanced for the account of appellant. The appellant was to keep 
on deposit at ail times with the bankrupt 7^/2 per cent, of the sales 
accounts outstanding ; the bankrupt reserved the right to deduct from 
his deposit account ail claims, allowances, returned merchandise, 
charges, or other discounts from any of the sales accounts that were 
assigned. In case the bankrupt declined to assume the crédit risk of 
any customer, appellant was to hâve the right to ship to this customer, 
but the outstanding account so created, when assigned to the bank- 
rupt, was to be held by it for collection only. 

We are unable to see in ail this that any trust relation existed be- 
tween thèse parties. The relation was that of debtor and créditer. 
The bankrupt had the right to deposit the proceeds of accounts col- 
lected in its gênerai bank account and could use the money as it saw 
fit. This is not consistent with the existence of a trust, as a trustée 
has no right to mingle trust funds with his own, and he bas no right 
to make use of the money for his own purposes, and he is not charge- 
able with interest unless he allows trust money to lie too long unin- 
vested, or makes some unauthorized use of it. The relation was not 
even that of principal and agent, for title to the money which the 
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agent collects is not in the agent, but is in the principal, and the agent 
has no right to mingle it with his own, or to make any use of it. He 
must hold it alone for his principal. The bankrupt took the title to 
the funds collected, not for the benefit of the appellant, but for its 
own benefit and protection. 

Inasmuch as in our opinion no trust existed between appellant and 
the bankrupt, it is quite immaterial that the trustée in bankruptcy 
admits that $4,500 came into his hands from collections received 
from Haynes' sales which were deposited in the Pacific Bank, and 
an additional sum of $3,524.05 from collections from like sales de- 
posited in the Iniporters' & Traders' Bank. To that extent appel- 
lant would be entitled to recover, if his theory of a trust relation 
could be established. As to the balance of the amount he claims, his 
proof fails to trace it into the hands of the trustée. But as there is 
no trust relationship shown, he has no lien which he can assert in préf- 
érence to the gênerai creditors, even as to the funds shown to hâve 
reached the trustee's hands. 

Judgment is affirmed. 



UKITED STATES ex rel. HEN LEE v. SISSON, Chlnese Inspecter. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 280. 

1. Aliens ®=»32(8) — Chinese— Exclusion — Evidence. 

Wliere a Chinese person, wtio claimed that he was born In San Fran- 
cisco and iived there tlll 16, demonstrated his Ignorance of the city, such 
fact is sufficient to warrant a finding that he was born, not in San Fran- 
cisco, but in China, and to justlfy his déportation. 

[Ed. Note. — For other cases, see AUens, Cent. Dig. § 84; Dec. Dlg. 

<S=>32(8).] 

2. Aliens (S=»32(10) — Chinese Persons — Déportation. 

Under Act Feb. 20, 1907, c. 1134, § 35, 34 Stat. 908 (Comp. St 1913, § 
4284), declaring that déportation of aliens arrested wlthin the United 
States after entry and found to be illegally therein, shall be to the trans- 
Atlantic or trans-PacIfic ports from which said aliens embarked for the 
United States, or, if such embarkation was for foreign contiguous terri- 
tory, to the foreign port at which such aliens embarked for such terri- 
tory, a Chinese person, who reslded for a number of years In Canada 
before seeking entry into the United States, should, though a native and 
subject of China, be deported to Canada, instead of being returned to 
China. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. | 92 ; Dec. Dig. €=» 

32(10).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Application by the United States, on the relation of Hen Lee, alias 
Leong Hen Lee, for a writ of habeas corpus against Harry R. Sisson, 
as Chinese Inspector, etc. From an order denying the writ, relator 
appeals. Order of relator's déportation modified. 

^tzaFoT «ther cases ses samt topic & KEY-NUMBER iq ail Key-Numbered OigesU & Indexe» 
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R. M. Moore, of New York City (B. W. Berry, of New York City, 
of counsel), for appellant. 

H. Snowden Marshall, U. S. Atty., of New York City (H. A. Con- 
tent, Asst. U. S. Atty., of New York City, of counsel), for appellee. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

WARD, Circuit Judge. [1] September 7, 1915, Hen Lee was ar- 
rested while attempting surreptitiously to enter the United States from 
Canada at Détroit. He was given a fair hearing before the Chinese 
and immigration inspector, before whom he testified that he was 25 
years of âge, was born in San Francisco, from where he removed in 
1906 to New York, where he remained until 1910, when he sailed for 
China from Vancouver, returning to Canada in 1911, where he lived 
until he was arrested, as above stated, in 1915. Although no witness 
contradicted his testimony that he was born in San Francisco, the in- 
spector did not believe it because his ignorance about a place in which 
he had lived until he was 16 was quite sufficient to discrédit the state- 
ment. This finding is final. Tang Tun v. Edsell, 223 U. S. 673, 32 
Sup. Ct. 359, 56 E- Ed. 606. 

The relator was given an opportunity to call witnesses as to his birth, 
and also to hâve counsel, which ofïers he declined. The Acting Secre- 
tary of Eabor, upon thèse proofs and the report of the Inspector, di- 
rected the relator to be deported to China. A writ of habeas corpus 
was taken out and dismissed, from which order this appeal is taken. 

[2] Thereis no doubt that the relator should be deported from the 
United States under section 21 of the Act of 1907 (Comp. St. 1913, 
§ 4270), because he is subject to déportation under the provisions of 
section 3 of the Chinese Exclusion Act of May 5, 1892, c. 60, 27 Stat. 
25 (Comp. St. 1913, § 4317). The question is to what country shouîd 
he be deported under section 35 of the act of 1907. Elis counsel 
contends that, as he had lived three or four years in Canada, it was 
the country from which he came, and to which, and not to China, he 
should be returned. The United States, on thé other hand, insists 
that as he has been found to hâve been born in China he should be 
returned there. 

Section 35 of the act of 1907 reads: 

"That the déportation o( aliens arrested within the , TJnited States after 
entry and fouud to be illegally therelu, provided for in this act, shall be to the 
trans- Atlantic or trans-I'aciflc ports from wliich said alleus euibarlved for 
the United States ; or, if such emburkation was for foreigu contiguous ter- 
ritory, tb the' forelgn part at ^vhicll said aliens enibarked for such territory." 
Comp. St. 1913, § 42S4. 

This provision literally applies to aliens found in the United States 
after entry, whereas this alien was arrested upon entry. Still the rea- 
son of the provision is equally applicable to an arrest in either case, 
and the question is whethér the section contemplâtes an embârkation 
for foréign contiguous territory with intenticin to enter the United 
States via that territory, or whether it applies to any alien who lands 
in contiguous foreign territory, even if he; doeS;SO with the intention 
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of staying, and even if he bas actually estâblished his domicile there, 
provided he afterwards attempts to enter the United States. 

We think the former construction ■ right. The country in which the 
alien vvas born is important only if the statute requires or authorizes 
him to be returned there, as in the provision of section 3 of the act 
of 1907 (Comp. St. 1913, § 4247) that he shall be "returned to^ the 
country whence he came, or of which he is â subject or a citizen," or 
as in the provision of section 2 of the Chinese Exclusion Act of 1892 
(Comp. St. 1913, § 4316), that he "shall be removed from the United 
States to China, unless he or they shall make it appear to the justice, 
judge, or commissioner before whom he or they are tried that he or 
they are subjects or citizens of some other country, in which case 
he or they shall be removed from the United States to such country." 
If the déportation proceedings had been instituted under the Chinese 
Exclusion Acts, a différent question would hâve arisen. 

It is often intimated that an alien must be returned to the country 
of his nativity, because that was ordered in Lewis v. Frick, 233 U. 
S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967. In that case a Russian, who 
had lived in the United States for several years, visited Canada for 
one day and returned with a prostitute. He was deported to Russia, 
which was the country of his nativity. It was also the country from 
which he originally came via London, as an examination of the tran- 
script of record will show. Mr. Justice Pitney says : 

"But silice his offense was not discovered in tiiiie to permit of liis physieal 
exclusion, so that he becomes subject to the provisions for déportation, his 
destination ought not to be controlled liy the factitious clreumstance tliat he 
went into Canada to procure the prostitute. And, upon the whole, it seem.s 
to us that the act reasonably adraits of his being returned to the land of his 
nativity, that being in fact the 'country whence he came' vvhen he flrst entered 
the United States." 

We think that the résidence of this relator for three or four years 
in Canada before his attempt to enter the United States cannot be 
regarded as what Mr. Justice Pitney called a factitious circumstance. 
The Suprême Court in Uewis v. Frick, supra, left open the question 
whether "that part of the déportation order which détermines the des- 
tination of the alien is open to inquiry upon habeas corpus," and we 
will therefore foUow our previous practice by modifying the order of 
déportation by directing the alien to be returned to Canada. 



In re LOIÎIB et al. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 224. 

Bankkuptcy <S=>408(.3) — Discharge — Concealment of Assets. 

In December, 1911, the bankrupt signed a statement certifying that his 
assets amounted to $12,000 and liis liabilities to $2,000. Thereafter an- 
other entered into partnershlp wltli the bankrupt, investing ,$3,000 in cash 
in the business. In October, 1912, the pétition in bankruptcy was filed. 

(S==>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Held that, where there was a déficit of over $4,000 at the tlme of bank- 
ruptcy, and tlie bankrupt made no showing to explaln the loss, his dis- 
charge will be denied, on the ground of coneealment of assets. 

IBd. Note. — For other cases, see Bankniptcy, Cent. Dig. §§ 735, 736; 
Dec. Dig. <S=>408(S).] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

In the matter of the bankruptcy of Max Loeb and Solomon Liban, 
doing;;^business as M. Loeb & Co. From an order dismissing the péti- 
tion of Max Loeb for a discharge, and ref using to grant a discharge 
to said bankrupt, he appeals. Affirmed. 

Morrison & Schiff, of New York City (I. D. Morrison, of New 
York City, and Léo N. Haiblum, of Stapleton, N. Y., of counsel), for 
appellant. 

M. C. Ansorge, of New York City, for objecting creditor Bryant 
Park Bank. 

Before COXE and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

COXE, Circuit Judge. A discharge was refused the bankrupt, Max 
Loeb, on the sole ground that he had concealed assets belonging to 
the firm and in its possession prior to the bankruptcy. The pétition in 
bankruptcy was filed October 28, 1912. The proof that such assets 
existed was found in a statement signed by the bankrupt and ending 
with the f ollowing certificate : 

"The above statement printed and written has been carefully read by the 
undersigned and is full and correct. Max Loeb. 

-Date, Dec. 20, 1911." 

This statement showed total assets amounting to S12,233.32 and total 
liabilities of $2,307, leaving a "net worth" in December, 1911, of $9,- 
926.32. The statement also showed that there was no contingent lia- 
bility "upon accommodation indorsements," "upon exchanged paper,"' 
"for guaranties," "for bonds" and no^ "assets or liabilities pledged as, 
or secured by, collatéral." Hère, then, was a statement by the bank- 
rupt showing an excellent financial condition which, if true, would 
make any extension of crédit to Loeb, within reasonable Hmits, abso- 
lutely safe. 

About this time Solomon Liban entered the partnership, investing 
therein the sum of $3,000 in cash, so that if the statement had been 
true, the firm would hâve had a surplus over liabilities of about $13,- 
000. The bankrupt Loeb does not prétend that this statement was f aise 
and as to him, at least, it must be taken as true. He cannot be heard 
to contradict his own guaranty that the statement "is full and correct." 
When the firm failed about ten months after the statement was made 
there was a déficit of over $4,000 so that the bankrupt Loeb must 
account for a total loss of $16,000 during this period. This he has 
entirely failed to do. 

The decree of the District Court is affirmed. 
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AI'PLE V. AMERICAN SHOK MACHINERY & TOOL CO. 

(Oiicuit Court of Appeals, Eighth Circuit. February 28, 1916.) 

No. 4500. 

1. Païe.vts <©=5.'}28 — Invention — Skiving Machine. 

The Modalie patent, No. 1,010,065, for a leather skiving machine, Is vold 
for lack of patentable invention and anticipation in the prlor art. 

2. Patents <©=>12 — -Invention — Improvkment Patents. 

A mère change In the manner of taking out the knlfe of aj skiving 
machine for the purpose of sharpenlng does not produce a new resuit, 
within the meaning of the patent law. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. S 10; Dec. Dlg. 
<g=12.] 

3. Patents <S=>35 — Evidence of Invention — Commercial Success. 

Tliat a patented machine has gone into extensive use is an unsafe cri- 
terlon by which to détermine patentable invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 39; Dec. Dlg. 
<S=>35.] 

Appeal f rom the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by the American Shoe Machinery & Tool Company 
against Nathan Apple. Decree for complainant, and défendant ap- 
peals. Reversed. 

Charles S. Cairns, of Minneapolis, Minn., for appellant. 
T. Percy Carr, of St. Louis, Mo. (James A. Carr and Amasa M. 
Holcombe, both of St. Louis, Mo., on the brief), for appellee. 

Before ADAM S and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. Appellee as the ovi^ner of United States 
patent No. 1,010,065, issued to it November 28, 1911, as the assignée of 
Benjamin Medalie for an improved leather skiving machine, brought 
this action to enjoin appellant from infringing claims 1, 2, and 3 of 
said patent. The appellant is a seller of a skiving machine known to 
the trade as the "Progressive skiver," which is manufactured by the 
Progressive Shoe Machinery Company of Minneapolis, Minn. After 
a hearing on the merits a decree was entered in the trial court in favor 
of appellee, and appellant appeals. 

[ 1 J There can be no question on the évidence, but that the structure 
of appellant infringes the patent, as it performs the same function 
by the same means and in the same way as the patented structure. 
The question for décision is whether the patent in suit was antici- 
pated by the patents cited in appellant's answer, and more particu- 
larly by the British patent to Mudd and Pochin, No. 8,136, appH- 
cation filed April 29, 1892, sealed July 11, 1893. The Mudd and Pochin 
patent is physically illustrated by the "improved Tripp skiver," which 
is in évidence. Medalie in bis spécification said : 

"This invention relates to skiving machines, and it has for Its principal ob- 
jects to produee a simple and efficient machine for splitting and skiving or 
beveling strips or pièces of leather and slmllar fibrous materials, to provide 
for initially adjustlng the cuttlng knlfe for a certain thickness of material 
and the automatic compensation of the knlfe for variations in the thickness 

>@=9For other caaea s«e same topic £ KBT-NUlrIBER in ail Key-Numbered Dlgests ft Index» 
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of materlal passed through the machine, and to attain certain advantage» 
hereinafter more fuUy appearlng." 

Claims 1, 2, and 3 of the patent in suit are as follows: 

"1. A sklving machine comprlslng a horlzontally journaled flxed feed roller, 
a horizontally journaled Idler reslliently supported In co-operatlve relation to 
sald feed roller vertically thereunder, a cutting knife, a knife holder extend- 
ing transversely at the rear of sald feed roller and idler in the plane of their 
meeting peripheral portions and pivoted on one side to a flxed support and 
pivoted at Its opposite side to the résilient support for sald idler, whereby the 
position of tlie knife is automatically varied to compensate for various thick- 
nesses of vvork which is passed between said feed roller and sald idler. 

"2. A skiving machine comprising a horizontally journaled flxed feed roller, 
an idler resiliently supported in co-operative relation to said feed roller, a 
cutting knife approximately in the plane of the meeting peripheral portions 
of said feed roller and idler, a holder for said knife pivoted at one side to an 
adjustable normally stationary support which is movable in a direction trans- 
versely with respect toi the axes of said feed roller and idler, said holder 
being pivoted at its opposite side to an adjustable member on the résilient 
support for said idler, whereby the knife may be adjusted at différent angles 
initially for a certain thickness of work and whereby, also, said knife auto- 
matically accommodâtes Itself for différent thlcknesses of work which is 
passed between the feed roller and idler. 

"3. A skiving machine comprising a horizontally journaled feed roller, a 
co-operating feed roller beheath said flrst mentioned roller, said second men- 
tioned roller being Journaled on a vertically movable sprlng-pressed support, 
a knife arranged with Its cutting edge in co-oi)erative relation to said feed 
rollers so as to receive the work end-wlse, a knife-liolder pivoted at one side 
to a vertically adjustable normally stationary support and plvotally and ad- 
justably secured at its opposite side to the sprlng-pressed support for the low- 
er feed roller, so that sald knife holder may be set initially at différent an- 
gles for a given thickness of work and automatically compensâtes for a 
variation in the thickness of the work, and means for adjusting the knife on 
its holder with respect to the feed rollers." 

In view of the évidence, counsel for appellee very properly make 
the following statement in their brief : 

"There is no use In burdening the court with a detailed considération of 
éléments which are not clalmed to be new or to in any wise distinguish 
Medalie's machine from others which preceded it. We therefore freely con- 
cède that, for substantially 35 years prier to Medalie's invention, the broad 
principles were well known of feeding leather to a skiving knife between feed 
rollers ; also of liaving one roller fixed and the other sprlng-pressed, so as 
to permit the rollers to automatically accommodate tliemselves to the various 
thlcknesses of leatlier to be skived ; and, finally, of having the angle or tilt of 
the knife automatically adjusted for différent thlcknesses of leather. Thèse 
principles were not nierely diselosed by par>er patents, but were incorporated 
into skiving machines in actual use In the shoe factories of the country and, 
are fully exemplifled, for instance, in the 'Improved Tripp skiver' in évidence 
in this case. Tlie complainant has no quarrel with the défendant hère on the 
score of utilizing any of thèse principles. Medalie has, however, produced an 
absolutely new and ingénions method of mounting the knife, which distinguish- 
es his machine from ail prior machines and which produces a différent and 
better resuit, and it t« in this that his invention consists." 

[2] The invention, if any, in the Medalie patent, is in the method of 
mounting the knife upon a knife-holder, which permits the knife to 
be taken out without removing the holder. In the Tripp machine, 
if you désire to remove the knife, it is necessary to remove the holder. 
The question is thus reduced to a narrow compassy namely : Was it 
invention to simply change the manner of removing the knife, or was 
this change one v^'hich a person iskilled in the art would ordinarily 
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make. The only reason for removing the knife is to sharpen it, it 
being contended that the knife in the MedaUe machine may be re- 
moved for that purpose quicker and easier than in the patented ma- 
chine. It is also claimed that the removal of the knife without re- 
moving the knife-holder is a new resuit, accompUshed by entirely 
new means ; but the Medalie machine skives leather just the same 
as the Tripp machine, which physically illustrâtes the Mudd and 
Pochin patent. The mère change in the manner of taking out the 
knife for the purpose of sharpening is not a new resuit within the 
meaning of the patent law, and in our opinion is not invention. 
Moreover, the fact that the knife-holder in the Medalie machine is 
pivotally connected to the other parts of the machine, and the knife 
is independently adjustable on the knife-holder, is not new. 

In the Helms patent, dated March 15, 1870, the knife is indepen- 
dently adjusted on the knife-holder ; and the same is true in the 
Wickersham patent, dated June 1, 1886; also the Vrooman patent, 
dated February 27, 1872. We are of the opinion that it would oc- 
cur to any mechanic who was skilled in the art of skiving machines, 
in view of the Tripp skiver, to connect the knife-holder to the vertically 
adjustable plates by screws, instead of Connecting the knife-holder 
by notches which engage the knife. 

[3] It appears from the évidence that, after the patent in suit was 
issued, many sales of the patented machine were made by the appel- 
lee, and it is argued from this fact that a new use was supplied, or 
a new want satisfied. It also appears from the évidence that the 
older machines were used by shoe manufacturers ; that they were 
larger and more expensive, and were operated by power rather than 
by hand. The Medalie machine was made small, and the price there- 
of was about one-half of the older machines, so that it could be 
used in small repair shops. This we think would fully account for 
the increase in sales. Moreover, the making of many sales is an un- 
safe criterion of patentable invention. 

"That which was commonplace, whether as a resuit dlrectly sought or In- 
cident to a usual mode of construction, cannot be novel. It is, in effect, an 
effort to incorporate upon the old art a fuuction o( the mechanlsm used in 
produdng the fabric [fence] of the old art. That this fabric has gone into 
extensive use is an unsafe criterion by which to judge Its novelty." Lane v. 
Welds, 99 Fed. 286-292, 39 C. C. A. 528, 534. 

"That which is common and well known Is as if it were written out In the 
patent and delineated in the drawings." Ix)om Co. v. Hlggins, 105 TJ. S. 580, 
26 L. Ed. 1177. 

"Every inventer or constructor Is presumed by the law to hâve borrowed 
from another whatever he produces that was actually flrst invented and con- 
structed or us»d by that other in the United States, or was previously patent- 
ed or described in a printed publication in any country, after having been 
invented by another." Walker on Patents (4th Ed.) § 43. 

In Aron v. Manhattan Railroad Company, 132 U. S. 84, 10 Sup. 
Ct. 24, 33 L. Ed. 272, the Suprême Court approved the foUowing lan- 
guage used by Judge Wallace in the court below : 

"The patentée is entitled to the merit of being the flrst to conceive of the 
convenienee and utility of a gâte opening and closing mechanism which could 
be operated efliiciently by an attendant in the new situation. His right to a 
patent, however, must rest upon the novelty of the means he contrives to 
carry his idea into practical application. It rarely happens that old Instru- 
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mentallties are so perfectly adapted for a use for whlch they were not 
originally iiitended as not to require any altération or modification. If thèse 
changes Involve only the exercise of ordlnary mechanical sklll, they do not 
sanction the patent ; and in most of the adjudged cases, where it bas been 
held that the application of old devices to a new use was not patentable, 
there were changes of form, proportion, or organization of tlils character 
whlch were necessary to accommodate them to the new occasion. The présent 
case falls within this category," 

In Specialty Manufacturing Company v. Fenton Manuifacturing 
Company, 174 U. S. 492, 19 Sup. Ct. 641, 43 L. Ed. 1058, the Su- 
prême Court said : 

"Puttlng the Hoffnian patent in its most favorable llght, it is very little, if 
anything, more than an aggregatlon of prior wèll-known devices, each con- 
stituent of whlch aggregatlon performs Its own appropriate function in the 
old way. Where a combinatlon of old devices produees a new resuit such 
combination is doubtless patentable; but where the combinatlon is not only 
of old éléments, but of old résults, and no new function Is evolved from such 
combination, it falls within the rulings of this court in Halles v. Van Worm- 
er, 20 Wall. 353, 368 [22 L. Ed. 241] ; Reckendorfer v. Faber, 92 U. S. 347, 356 
[23 L. Ed. 7191 ; Phillips v. Détroit, 111 V. S. 604 [4 Sup. Ct. 580, 28 L. Ed. 
532] ; Brinkerhoff v. Aloe, 146 U. S. 515, 517 [13 Sup. Ct. 221, 36 L. Ed. 1068] ; 
Palmer v. Corning, 156 U. S. 342, 345 [15 Sup. Ct. 381, 39 L. Ed. 445] ; Rich- 
ards V. Chase Elevator Co., 158 V. S. 299 [15 Sup. Ct. 831, .39 L. Ed. 991]. 
Hoffman may hâve succeeded in producing a shelf more convenient and 
more salable than any which preceded It, but he has done it principally, if 
not vpholly, by the exercise of mechanical sklll." 

Using the word "Medalie" in the place of "Hoffman" in the above 
excerpt, the language is quite pertinent to the présent case. We are 
of the opinion, therefore, that the patent in suit is void for want of 
patentable invention, for the reasôn that the same had been anticipated 
by the patents cited by appellant, particularly the British Mudd and 
Pochin patent. 

The decree below will be reversed, with directions to dismiss the 
bill ; and it is so ordered. 



MARSHALL v. WIRT. 

(Circuit Court of Appeals, First Circuit. Aprll 21, 1916.) 

No. 1137. 

1. Patents <S=»328 — Invention. 

The Marshall patent. No. 784,695, for Insulating lining, clalm 6, whlch 
covers an insulating lining for the outer shell, consistlng of a paper tube 
having a portion of its diameter greater than that of the shell within 
whlch it is to fit, and whlch by its elasticlty will maintain an effective 
holding pressure and prevent It from falling out when the shell is re- 
moved for repairs, whlle for an ingénions and useful device, involves only 
a change in form of the paper tubes prevlously in use, and is void for lack 
of patentable invention. 

2. Patents <g=>16— Invention. 

Every ingenlous and bénéficiai mechanical device eannot be accepted as 
Involving invention or dlscovery within the meanlng of the patent law. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 14, 15; Dec 
Dlg. <S=>16.] 

^ssFOT other cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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Appeal from the District Court o£ the United States £or the Dis- 
trict of Massachusetts; Frédéric Dodge, Judge. 

Suit in equity by Norman Marshall against Herbert C. Wirt. De- 
cree for défendant, and complainant appeals. Affirmed. 

Benjamin Phillips, of Boston, Mass., for appellant. 
Reuben L. Roberts, of Boston, Mass., for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and AL- 
DRICH, District Judge. 

AlyDRICH, District Judge. This case has référence to a patent 
granted to Norman Marshall, which is numbered 784,695, and dated 
March 14, 1905. The supposed invention relates to insulating sleeves 
used in incandescent lamp sockets to separate the metallic outer shell 
from the current-carrying parts of the socket. 

[1] This patent has been before the courts in another case. It 
was before Judge Brown, sitting in the Circuit Court for the District 
of Massachusetts in 1907, and he wrote an opinion which was reported 
in Marshall v. Pettingell-Andrews Co., 153 Fed. 579. There was an 
appeal from his décision, and there was an opinion in the Court of 
Appeals by Judge Coït, which was reported in 164 Fed. 864, 91 C. 
C. A. 8. In that case, claims 5 and 9 were in issue, and there was 
a certain disclaimer. Claim 6 was not in issue. There was considéra- 
ble discussion before us as to the efifect of the disclaimer, and as to 
the bearing of thèse opinions upon claim 6, which is in issue hère. 

As we reach the conclusion that claim 6 does not involve invention, 
we hâve no occasion to discuss the efifect of the disclaimer, nor the 
opinions in the former case, further than to say that, if they bear at 
ail upon the question before us, they in effect at least bear a httle 
against the idea of sustaining the patentability of the claim. 

Claim 6 is as follows : 

"An insulating lining consisting of a paper tube havlng Its dlameter reduced 
for a portion of Its lengtli, and liavlng a portion of greater diameter than 
ttie part within which it is to fit, substantially as described." 

It is quite true that the device described by Marshall has gone into 
gênerai use. That, of course, shows that it involves a considérable 
measure of merit. In his spécification Marshall points out that it is 
désirable that sleeves used as linings for the outer shell should be 
retained there, and that they should not fall out, as they frequently 
did, when the shells were removed for purposes of repair, and that 
by being held there certain dangers were minimized; that with the 
former insulating linings or insulating fiber tubings it had been found 
impracticable to make the linings invariably fit the shells with just the 
requisite closeness to prevent the linings from falling out, and at the 
same time permit the ready insertion and removal of parts when re- 
pairs were necessary; that the close-fitting linings were affected by 
moisture and température, and that under the earlier conditions there 
was danger that linings would drop out when shells were removed^ and 
if, by chance, proper readjustments were not made, hazards would 
regult. 

Marshall points out that he has discovered means for curing thèse 
difficulties through an incandescent lamp socket which, when used as 
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a lining for the outer shell, will be retained there at ail times and 
under ail conditions, without danger of dropping ont, and without of- 
f ering undue résistance to its removal. His lining was made of paper, 
while in the former art, like that of Painter, the material was hard 
fiber ; but nothing results f rom the paper characteristics, though it is 
evidently a préférable material, because, as said in the Circuit Court 
of Appeals (164 Fed. 862, 91 C. C. A. 8), the idea of using paper for 
such purposes was not new. 

Marshall claims he accomplished his bénéficiai resuit by forming an 
elastic insulating sleeve or lining having a portion of its periphery of 
larger diameter than the part of the shell within which it is to fit, so 
that, as the lining is inserted in the shell, this portion will be com- 
pressed, and by its elasticity will maintain an effective holding pres- 
sure on the shell under ail conditions; and, while he says that his lin- 
ing may be made of any suitable insulating material having the requi- 
site elasticity, he has discovered that such lining may be formed from 
paper tubing consisting of closely-wound layers of paper. 

It is obvious that, if Marshall's device could be sustained at ail, it 
must be through the idea of ingeniously shaping and forming a well- 
known material and adapting it to a particular use. It is plain enough 
that Marshall did furnish a lining of practical titility, and one which 
very likely is generally used; but the question remains whether it 
amounted to invention. 

[2] Though we accept the full meaning of the constitutional pro- 
vision in respect to inventions as one intended to promote the progress 
of the sciences and the useful arts, by giving to inventors and authors 
exclusive rights for a limited time, we cannot disregard the rules of 
public poHcy which enter into ail cases of this kind. Reasonable con- 
sidération of such rules rejects the idea of accepting every ingénions 
and bénéficiai mechanical device as involving invention or discovery 
within the meaning of the Constitution and the statutes. 

It must be admitted that Marshall's device comes very near inven- 
tion, because its shape and adaption were meritoriously ingénions. 
Still our conclusion is that it does not involve such a discovery, or such 
a description of an original device, as should give it a patentable status 
carrying the exclusive right to make, use, and sell throughout the 
United States and territories. Such monopolies embarrass mechanical 
enterprises and the freedom of trade, and they should only be created 
and maintained in situations where the party claiming them describes 
an original discovery, or a device with mechanical means, having a 
pretty full measure of merit. To décide what that measure is is al- 
ways difficult. It is largely a question of fact, and from the very na- 
turej)f things there are no two cases alike. 

It is with some hésitation that we do it, but on the whole we are 
inclined to adopt the theory expressed by this court, in Independent 
Die Co. V. Savels, 228 Fed. 45, 142 C. C. A. 501, in respect to the Oim- 
son patent. Hère, as there, the suggestion was a valuable one, but 
it must be accepted as a suggestion of a new use of something old, in- 
volving a mechanical change in shape and form, rather than as one 
involving an original discovery, or a Hne of ingénions mechanical adap- 
tations amounting to patentable invention. 

The decree of the District Court is affirmed, with costs of this court. 
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HARPBR BROS, et al. t. KLAW et al. 
(District Court, S. D. New York. January 6, 1916.) 

1. Courts i®=2S>1 — Jurisdiction — Copyrights — Suit for Infkingement — 

coxtboversy with licensee. 

A suit by the owner of the copyright of a play to enjoin licensees from 
producing It as a pboto-play, whicli riglit tlioy daim uiider their licenso 
contract, is one for iiifringemcnt of copyright, of which a fédéral court 
has .lurisdiction, regardless of the citizenshlp of the parties. 

[Ed. Xote. — For other cases, see Courts, Cent. Dig. § 83.'5 ; Dec. Dig. 
<g=21)l.] 

2. Copyrights <g=>82 — Infbinqement — Pleading — Countbrclaim. 

Coniplainant, as owner of the copyright of a play, and défendants, as 
sole licensees for the production of the play, both claimed the right to 
produce the play as a photo-play, and coinplainant brought suit to en- 
join such production by défendants as an infrlngement of the copyright. 
Held, that under new equity rule .30 (198 Fed. xxvi, 115 C. 0. A. xxvi), 
which provides that a défendant "may without cross-bill set out any 
counterclaim against the plaintiff which might be made the subject of 
an independent suit In equity against him," the défendants niight in their 
answer by way of counterclaim set up their contract, and ask an in- 
juiiction to restrain coniplainant from producing the photo-play as In 
violation of the contract. 

[Ed. Xote. — For other cases, see Copyrights, Cent. Dig. |§ 72, 73 ; Dec. 
Dig. (®=82.] 

3. Copyrights <S=>48 — Dramatic Composition — Rights of Licensor and Li- 

ce:<see — Production of Photo-Play. 

In 1899 coniplainant, which was the publisher of the novel "Ben Hur," 
wlth the consent of the author, who owned the copyright, entered Into a 
contract wlth défendants by which they were authorized to hâve wi'itten 
a dramatic version of the novel, to be approved by complainant and the 
author and copyriglited in the name of complainant, and were given the 
"exclusive right of producing such dramatic version on the stage," ou 
certain conditions as to the size of the clties where produced, the payment 
of royalties, and the manner of Computing the same ; the contract fur- 
ther providing that there should be no change in the text or manner of 
performance. Held, that the contract did not give défendants moving 
picture rights in the play, and that its production by them in such 
form would be an Infrlngement of the copyright. iïeW, further, that while 
such rights were not granted, there was an implied négative covenant by 
complainant not to use the vmgrànted portion of the copyriglit estate to 
the détriment of the licensees' estate, which covenant would be violated 
by the granting to another of the moving picture rights in the copyrighted 
play, and that défendants vk'ere entitled to an injunctiou to restrain the 
same. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 46; Dec. 
Dig. <S=»48.] 

In Equity. Suit by Harper Bros, and Henry L. Wallace against 
Marc Klaw and Abraham L. Erlanger, to restrain threatened inf ringe- 
ment of copyright, with counterclaim for an injunction to restrain 
violation of contract. On final hearing. Injunction granted on both 
bill and counterclaim. 

John Larkin, of New York City, for plaintifïs. 
David Gerber, of New York City, for défendants. 

(ffc=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
232 F.— 39 
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HOUGH, District Judge. Plaintiff Wallace owns the copyright of 
the well-known novel "Ben Hur," and Harper Bros, (a New York 
corporation) that of an authorized dramatization of the romance made 
in 1899 by one Young, who was employed for that purpose by the de- 
fendant partners, Klaw & Erlanger (both New Yorkers), pursuant 
to a contract the true meaning of which is the ultimate problem pre- 
sented by this case. 

In 1899 Gen. Wallace's novel had long enjoyed popularity, and was 
known to be in many ways suitable for stage représentation, with those 
spectacular accessories which the improved electrical and mechanical 
appliances of récent years hâve rendered possible. With the author's 
permission, therefore, Harper Bros, (the publishers of Ben Hur) agreed 
in writing with Klaw & Erlanger that (1) the latter should employ 
writers to produce "a dramatic version" of the novel ; (2) such version 
should be approved by author and publishers of the novel, and copy- 
righted in the publishers' name ; (3) after such approval the producers 
of the play should hâve no right to change the text or manner of per- 
formance in any material way ; but (4) Klaw & Erlanger were granted 
the sole right (during the life of the copyright, if ail conditions were 
duly complied with) of "producing on the stage," or "performing," the 
"dramatic version" provided for or created as above described. 

In the preamble of the contract it is recited as the purpose thereof 
that the défendants are to obtain "the exclusive right of producing 
such dramatic version on the stage" ; i. e., the dramatic version made 
by Young and paid for by Klaw & Erlanger. In pursuance of this 
written a:greement the play was prepared, approved, and copyrighted. It 
foUows the novel very closely, and it would (I think) be quite impossible 
to make another play that really told the story of Ben Hur without 
presenting substantially the same séquence of ideas as is presented by 
the copyrighted version of Young. That version in turn uses, far 
more frequently than is often the case, the exact words of the novel of 
which it is the derivative. When this contract was made the moving 
picture art was (in the trite phrase) in its infancy. There were mov- 
ing pictures, but it was then completely beyond the known possibilities 
of the art to produce a séries of pictures representing such and so 
spectacular and elaborate a play or performance as is the Ben Hur of 
Klaw & Erlanger. 

For about 14 years Ben Hur has been produced in obédience to the 
contract of 1899, and apparently to the great pecuniary satisfaction 
both of the copyright owners and their licensees, Klaw & Erlanger. 
Lately, however, it is shown to hâve occurred to both parties to the 
contract that the public might be growing tired of the play as shown 
with actors speaking on the stage, and that (considering the enormous 
advances in récent years in the moving picture art) a photo-play of 
Ben Hur might reach, if not a new audience, at ail events one that prob- 
ably would not much longer pay ordinary theater priées to see so old 
a production. Thereupon both Harper Bros., as owners of the copy- 
right, and Klaw & Erlanger, as Hcensees thereunder, assert that they 
and they alone possess the photo-play rights. The défendants hâve 
gone so far in the assertion of their position as to write a letter in 
which it is definitely said that they will produce Ben Hur as a photo- 
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play when and as they choose. This bill is brought to restrain the 
défendants from carrying out that threat, on the ground that such a 
production would be an infringement of copyright. 

[1] Défendants hâve answered, questioning the jurisdiction of the 
court, but also denying that such production of Ben Hur as a photo- 
play would be an infringement, and alleging the contract of 1899 as 
full justification of their position. They then pleaded further, and un- 
der equity rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi) set forth the 
same matter as a counterclaim, and iri their turn ask the court to en- 
join the plaintiffs from violating their contract of 1899 by doing, or 
seeking to do, exactly what Klaw & Erlanger claim for themselves ; 
i. e., produce Ben Hur as a photo-play. I am quite unable to doubt 
jurisdiction as to the original bill of complaint. It shows a copyright 
case of a simple kind. The sole question is whether Mr. Klaw's letter 
hereinabove referred to is or is not a threat of violating copyright ; and 
it is such a threat unless it becomes, by reason of the contract of 1899, 
the mère assertion of a lawful right. 

Plaintiffs do not rest upon thé contract, nor bring their action to en- 
force the contract; they seek to restrain the commission of a tort, and 
leave the défendants to corne in and prove, if they can, that the action 
complained of is pot a tort, because it is justified by a contract. To 
be sure, plaintiffs do in their bill anticipate this défense ; but that is 
a matter of no moment. There is really no différence in the technical 
structure of the bill herein and that of the cases cited by plaintiffs. 
Healy v. Sea Gull Specialty Co., 237 U. S. 479, 35 Sup. Ct. 658, 59 h. 
Ed. 1056; Henry v. Dick Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 E. Ed. 
645, Ann. Cas; 1913D, 880. 

[2] Whether there is jurisdiction of the défendants' counterclaim is 
a far more curious question, and one upon which there is great paueity 
of authority. Prior to the présent rules in equity défendants would 
hâve been obliged to file a cross-bill, if they had sought to obtain the 
relief hère demandée. Whether such a cross-bill as this could be sus- 
tained under Lautz v. Gordon (C. C.) 28 Fed. 264, and Hogg v. Hoag 
(C. C.) 107 Fed. 807, and 154 Fed. 1003, 83 C. C. A. 677, is a point on 
which much learning (probably useless) might be expended. It is my 
opinion that rule 30 in equity has deliberately and wisely enlarged the 
f unction of a cross-bill, now called a counterclaim. The language of 
that rule is that: 

The answer "may wlthout cross-bill set out any counterclaim agalnst the 
plaintiff which might 6e made the subject of an indevendent suit in equity 
against him., and such counterclaim so set up shall hâve the same effect as 
a cross-suit, so as to enable the court to pronounce a final judgment in the 
same suit both on the original and cross-claims." 

It is in my opinion now proper to do what thèse défendants hâve 
done; i. e., deny the equity of plaintiffs' bill, ground such déniai on 
the language of a written document, and serve a counterclaim to pre- 
vent plaintiffs from violating said contract as understood by défendants. 
It is proper to do this, even though it caimot be said that the matter 
of the counterclaim, cross-suit, or cross-bill is merely auxiliary to the 
original suit. It is enough that in the language of the présent rule the 
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counterclaim shows something "vvhich might be the subject of an in- 
dependent suit in equity against" the plaintiffs. 

It follows that the next query is whether such an action as is hère 
shown by défendants' counterclaim is a suit properly cognizable in 
equity. I think it is, on two grounds : 

First. It is within the reasonitlg of some modem cases, of which 
Miller v. Uhlman (D. C.) 198 Fed. 233, is a good example. Thèse cases 
display an inclination to greatly and justly expand the function of a 
cross-bilj, even before the présent equity rules. 

Second. Remembering that this is an action for infringement of 
copyright, the real theory of the counterclaim or cross-suit is that plain- 
tiffs threaten to infringe the rights of défendants, and in a very true 
sensé should be considered as infringers themselves. This is exactly 
what may be and has been done in respect of patents. A patentée may 
be an infringer of his own patent, if after assignment thereof he does 
something that amounts to a violation of his contract with assignée. 
An ordinary action in equity for the infringement of patent rights may 
then be brought against the patentée himself . Piaget Novelty Co. v. 
Headley (C. C.) 107 Fed. 134; Id., 108 Fed. 870, 48 C. C. A. 116. 
The same remedy seems to me open to a similarly injured licensee. 

[3] Being, therefore, of opinion that both the original action and the 
counterclaim are well brought, the merits of the case may be consid- 
ered. It must be admitted (especially in this litigation) that the "ex- 
hibition of a séries of photographs of persons and things arranged on 
films as moving pictures, and so depicting the principal scènes of an 
author's work as to tell the story, is a dramatization of such work," 
because ail the parties to this litigation united in procuring such dé- 
termination from the Suprême Court in Kalem Co. v. Harper Bros., 
222 U. S. 55, 32 Sup. Ct. 20, 56 L. Ed. 92, Ann. Cas. 1913A, 1285. 
If by the agreement of 1899 the défendants had been granted the 
exclusive right of dramatizing Ben Hur, or producing any play or 
plays that might be made out of Ben Hur, there would be no doubt at 
ail as to their right to make a "movie play," as well as the kind of play 
that has heretofore been produced.^ 

But the grant made by that agreement was far more limited. The 
right conferred was to produce one version only, and that in a par- 
ticular manner, and in places limited to cities of a certain size. The 
contract prohibits any change in the manner of performance or text, 
and contains provisions as to royalties and their computation, oon- 
fessedly incapable of application to any method of producing photo- 
plays in commercial use or known tO' witnesses or counsel. It is un- 
necessary to expand this thought. The whole arrangement made be- 
tween the parties in 1899 is not only inconsistent with, but répugnant 
to, the thought of making "movies" out of Ben Hur. 

1 'Mote. — The Kalem Case was (as this is) an action for infringement of 
copyright. Klaw & Erlanger were joined as défendants, because they were 
the exclusive lieensees of the copyright owners. It might well be said that 
there was a contradiction in terms in making them plaintiffs in that case, if 
they had no rights to be infringed upon by the production of moving pictures 
or photo-iilays of Ben Hur. This point, however, has not been hère argued, 
and certaiuly was not raised la the Kalem Company Case. 
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This differentiates the case at bar from Frohman v. Fitch, 164 App. 
Div. 231, 149 N. Y. Supp. 633, with which I fully concur; but thèse 
défendants never got so ample a grant as did Mr. Frohman. It fol- 
lows, since tlje copyright covers a photo-play, and Klaw & Erlanger 
got no license to make or produce one, they would infringe if their 
threat were carried out; therefore they must be enjoined. 

Plaintiffs assert, and almost assume, that since défendants cannot 
make a "movie" out of Ben Hur, and such right must exist somewhere, 
it is in them, as being an unconveyed portion of the copyright estate 
wherefrom was carved défendants' limited license. In strictness of 
law I think this true ; but it does not always follow that, because 
one owns a certain thing, he may use it to the détriment of another, 
especially if the owner is under contractual obligations to such other. 
The "movie" rights to Ben Hur undoubtedly existed in 1899, but in 
nubibus, or (what is frequently the same thihg) in contemplation of 
law only. As matter of fact they are an accretion or unearned in- 
crément conferred of late years upon the copyright owners by the in- 
genuity of many inventors and mechanicians. 

In my opinion there is implied a négative covenant on the part of 
the plaintiffs (the grantors of défendants' restricted license) not to 
use the ungranted portion of the copyright estate to the détriment, if 
not destruction, of the licensees' estate. Admittedly, if Harper Bros, 
(or Klaw & Erlanger, for the matter of that) permitted photo-plays of 
Ben Hur to infest the country, the market for the spoken play would 
be greatly impaired, if not destroyed. This being the fact, the law is 
analogous to that which implies, from a covenant to make a certain use 
of property, a covenant négative against doing anything else with it, 
High on Injunctions (4th Ed.) § 1151 A, and cases cited. 

The resuit is that plaintiffs may take the injunction prayed for 
against défendants, and the défendants may hâve the same relief against 
plaintiffs. The meaning of such double injunction is mat, as long as 
the contract of 1899 exists, neither party thereto çan produce a photo- 
play of Ben Hur except by bargain with the other. 

There will be no costs. 



WALL et aL v. UNITED STATES MINING CO. 

(Circuit Court, D. Utah. September 4, 1905.) 

No. (541) 1105. 

1. Mines and Minerals cgss.'iO— "Vein" — Wiiat Constiti/tes. 

A limestone belt, tlirongli whicli a minerai strealc containing ore bodies 
can be traced, is a "vein," within the apex rule. 

[Ed. Note. — For otber cases, see Mines and Minerals, Cent. Dlg. §§ 73, 
74; I>ec. Dig. ®=o30. 

For other définitions, see Words and Phrases, First and Second Séries, 
Vein.] 

2. Mines and Minerals ■©=30— Apex Rule— Veins. 

Where a fissure changlng the formation o£ the land crosses a minerai 
vein, the owner of a claim in which the vein apexes cannot pursue It be- 
yond the fissure. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 73, 
74 ; Dec. Dig. <®=330.] 

®SB>For other cases see same topic & KEY-NUMBEE in ail Key-Numbered Dlgests & Indejcas 
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?>. Triai, ©=5375— View— Evidence. 

In an action tried to tlie court, facts ascertalned by vlew of the locus 
in quo may be eonsldered as évidence ; but, where tlie matter is one for 
experts, the court will not consider Impressions obtalned on vlew, as 
against tlieir opinions. 

[Ed. Note. — For otlier cases, see Trial, Pec. Dlg. <g=>375.] 

4. MiNBS AND MiNKEALS ®=>38(18) — APfîX RULB— KVIDENCE— C1.AIMS. 

In an action to recover for a trespass on an ore body lylng beneath the 
surface of plaintiff's œinlng clalm, évidence held to vs-arrant a flnding that 
défendant was entitled to the minerai under the apex rule ; the ape-K ot 
the veln belng on its property. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 104 ; 
Dec. Dlg. <®=»38(18).] 

5. Mines and Minekals <Sï»30— Mininb Ci-aims— Trerpass. 

Where défendant, either as owner of one clainv or as owner of another, 
was entitled to the entire veln, the apex of which was within its proper- 
tles, it is immaterial In what way It traces its title to the ore on which 
other nilne owners clalmed it trespassed. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 73, 
74 ; Dec. Dlg. <®=30.] 

At Law. Action by Enos A. Wall and another against the United 
States Mining Company. Judgment for défendant. 

MARSHALL, District Judge. The plaintiff Wall, as lessee, and 
the plaintiff Fox, as the owner of the fee, of the Red Royer mining 
claim, instituted this action against the défendant to recover for a 
trespass on the ore body' lying beneath the surface of said mining 
claim. The défendant justified its entry on the ground that the ore 
body in dispute is in a vëin apexing in the Roman Empire, the Mon- 
tana, ahd the Columbia Mining claims,. owned by it, and that this vein, 
on its dip, passes beneath the surface of the plaintiff's claim and be- 
tweeh parallel planes drawn through the end lines of the defendant's 
claims continued in their bwn direction. The case was tried by the 
court without a jury. The surface relations of thèse claims to each 
other is shown by a map, Exhibit 8, introduced in évidence by the plain- 
tiffs. There is no controversy over the title to the surface^ The 
plaintiffs own the Red Rover mining claim, and the vein in question 
does not apex in that claim. The défendant owns the Roman Empire, 
Montana, and Columbia Mining claims. Thèse claims conflict with 
each other, and with respect to the conflicting areas the title is held 
under the senior claim. In order of seniority the Roman Empire is 
first and the Montana second, There is admittedly in the Roman 
Empire claim a zone or belt of limestone striking approximately east 
and west and dipping to the north. The apex of this limestone belt 
crosses the east end line of that claim and proceeds to the west ap- 
proximately parallel to the side lines. This lime zone is of considérable 
width, and on its strike can be traced for a great distance. It lies 
between a hanging and a foot wall of quartzite, and the ore bodies 
in dispute are in it. 

[1] It is not necessary to consider in détail the évidence which 
proves that this zone of limestone constitutes a vein, because in the 
case of United States Mining Co. v. Lawson, 134 Fed. 769, 67 C. C. 
A. 587, the Circuit Court of Appeals had occasion to consider the 

^=»For other cases see same topic & KKY-NXJMBER in ail Key-Numbered Dlgests & Indexes 
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same stratum of limestone in the light of évidence which, while it re- 
lated to a portion of the zone at some distance from the daims hère in 
question, was substantially the same as the évidence in this case. That 
court held that this limestone zone constituted a broad vein or Iode, 
and that the overlying and underlying beds of quartzite were the Hmits 
of the Iode. Hère this vein can be followed on its dip through a net- 
work of openings from its apex in the Roman Empire to the ore bodies 
beneath the surface of the Red Rover, showing a demonstrated con- 
tinuity of vein. 

[2-4] But the real contention of the plaintififs is that about 150 feet 
east of the west end Une of the Roman Empire that claim is crossed 
by the Giant Chief fissure. This fissure is narrow, but of considérable 
length. It strikes approximately north and south and dips to the west. 
It is claimed by the plaintiffs that this fissure has faulted the formation, 
and that the country to the west of it has been thrown to the south. 
So that, while the mineralized lime belt apexes in the Roman Empire 
to the east of the fissure, yet the westerly continuation of the vein is 
found entirely to the south of ail of the def endant's claims. If this be 
true, the western limit of the defendant's extralateral rights must be a 
plane drawn through the western point of the apex, as found in the 
Roman Empire, and parallel to the end lines of that claim. This 
would exclude the ore bodies in dispute, and the plaintifïs would then 
be entitled to recover. 

The défendant admits the existence of the fissure and that at certain 
levels it faults the vein, the portion to the west being thrown to the 
south, but contends that, as the surface is approached, this throw de- 
creases until at the surface vvithin the Roman Empire it is either non- 
existent or so small as to leave the western continuation of the vein 
within the limits of the defendant's claims. Whatever the fact may 
be as to the throw, the dip of the fissure to the west causes it to pass 
to the west of the ore bodies in dispute; so that thèse bodies lie in 
the same segment of the vein which undeniably apexes in the Roman 
Empire, but they extend west of the defendant's extralateral rights on 
the vein, if the apex ends in the claims of the défendant where the 
fissure is encountered on the surface. 

The issue narrows itself to the question of the existence of the lime 
zone to the west of the fissure and within the defendant's claims. The 
problem is not easy of solution. The formation is covered with wash 
in which some trenches and cuts hâve been made. The deeper work- 
ings consist of the Corner tunnel and the R-18 tunnel. The witnesses 
of the respective parties do not agrée as to the formation exposed. 
The plaintififs' experts contend that the Corner tunnel is entirely in 
quartzite and that the first 135 feet of the R-18 tunnel is also in quart- 
zite. The defendant's experts testify that both are in altered lime. 
The same confusion exists as to most of the cuts. The former see 
wash where the latter see the vein lime, and the latter find quartzite 
boulders in wash where the former allège that the solid quartzite for- 
mation has been reached. The appearances are aitibiguous. The lime 
belt has been much altered, in many places to such an extent as to 
show an entire replacement of the lime with silica. This replacement 
was due to the very processes that transformed the barren lime into 
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a minerai vein. Where this l'eplacement is atom by atom, the struc- 
ture of the lime is apt to be reproduced in the replacing material, sd 
thàt the sihca, instead of being crystalline, is amorphous. No chem- 
ical test will discriminate between quartzite and hme entirely replaced 
with silica ; but admittedly, if a thin sHde is made of the rock, and it 
be examined under the microscope with polarized Hght, the question is 
easy of solution. The crystals of quartzite diffracting the light re- 
veal the colors of the solar spectrum, while the amorphous quartz dis- 
plays no such colors. 

This was the test applied by the defendant's experts, and the resuit 
enabled them to pronounce the formation disclosed in the Corner and 
R-18 tunnels to be altered lime. They admitted that samples taken 
from both tunnels so resembled quartzite as to be difficult or impossible 
to classify without a microscopic test. If this évidence for the de- 
fendant is truthful, it demonstrates the existence of the lime belt to 
the west of the Giant Chief fissure and within the defendant's claims. 
If it be false the samples of rock from which the sHdes were made 
were selected with a f raudulent purpose to deceive, and either not ob- 
tained from the tunnels in question, or, if from them, taken from some 
small crack or fissure in the quartzite, in which there had been a sec- 
ondary infiltration of lime. An honest mistake seems impossible. 
The slides were prepared by Dr. Talmage from samples taken by him, 
and were prepared, as he testified, for his own information, and not 
for use in court. 

I am aware that some experts color their opinions to suit their in- 
terests, too readily assuming that they are justified in advancing spe- 
cious arguments to support their employer's side of the case ; but it 
has not been my expérience that they deliberately misstate facts, as 
distinguished from opinions, with greater frequency than other wit- 
nesses. 

At the request of the parties, I personally examined the ground, and 
I am asked by the plaintifïs to accept my own impressions of the 
nature of the rock as against this évidence. Tvvo opposing théories are 
held as to such views of premises by court or jury. According to 
the first theory, such a view is not for the purpose of obtaining évi- 
dence, but only for the better understanding of the évidence given. 
The facts ascertained by the view are not regarded as a part of the 
proof. Close v. Samm, 27 lov^'a, 503 ; Jeiïersonville, etc.. R. Co. v. 
Bowen, 40 Ind. 545; Heady v. Turnpike Co., 52 Ind. 117; L. & N., 
etc., R. Co. v. Wood, 113 Ind. 544, 14 N. E. 572, 16 N. E. 197; Sasse 
V. State, 68 Wis. 530, 32 N. W. 849. But by the weight of autliority 
the facts ascertained by a view are to be considered as in évidence and 
given due weight in reaching a conclusion. Indeed, any other rule 
is incapable of practical application. Washburn v. Railroad Co., 59 
Wis. 364, 368, 18 N. W. 328; Denver T. & F. Co. v. Ditch Co., 11 
Colo. App. 41, 52 Pac. 224; Tully v. Railroad Co., 134 Mass. 499; 
People V. Milner, 122 Cal. 171, 54 Pac. 833; McGar v. Bristol, 71 
Conn. 652, 42 Atl. 1000; Maywood Co. v. Maywood, 140 111. 216, 29 
N. E. 704; Chicago, etc., R. Co. v. Parsons, 51 Kan. 408, 32 Pac. 1083; 
Shepherd v. Camden, 82 Me. 535, 20 Atl. 91 ; Seattle, etc., R. Co. v. 
Roeder, 30 Wash. 244, 70 Pac. 498, 94 Am. St. Rep. 864; Fox v. 
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B. & O. R. Co., 34 W. Va. 466, 12 S. E. 757; U. S. v. Seufert Bros. 
Co. (C. C.) 87 Fed. 35. 

But. whi'.e I agrée that I am to consider my own impressions ob- 
tained froni a view of the promises, the question still remains as to the 
weight to be attached to such impressions. The appearances on the 
ground were confessedly ambiguous. The question was one on which 
experts had differed. It was admitted by both sides that a microscopic 
eKamination of the rock was the only absolutely rehable test. Defend- 
ant's witnesses had in advance conceded that even an experienced miner 
might be deceived on an ordinary inspection. Under thèse circum- 
stances, and concerning a matter involving spécial Icnowledge and ex- 
périence, it would be a great presumption on my part to attach ma- 
terial weight to impressions gained by my own inspection. It is un- 
necessary, therefore, to state the resuit of that inspection. The weight 
of the évidence is, I think, with the défendant on tliis issue. 

[5] It is not necessary to consider whether the défendant takes the 
entire vein in dispute by virtue of its ownership of the Roman Em- 
pire and Montana claims, in accordance with the décisions of the Cir- 
cuit Court of Appeals of the Ninth Circuit in Empire State- Idaho 
Mining & Development Co. v. Bunker Hill & Sullivan Mining & Con- 
centrating Co., 121 Fed. 973, 58 C. C. A. 311, and Empire State v. 
Bunker Hill, etc., 131 Fed. 591, 66 C. C. A. 99, or whether as to a 
part it must rely on the apex in the Columbia, under the Viola-San 
Carlos Case, Empire State, etc., v. Bunker Hill & Sullivan, etc., Co.. 
114 Fed. 417, 52 C. C. A. 219. There is no reason to doubt the cor- 
rectness of this latter décision. 

In either event the judgment must be for the défendant. 



F. Fe^EIDEL CO. v. N. BARSTOW CO. 

(District Court, D. Ehode Island. April 18, 1916.) 

No. 60. 

1. Patents <@=>292 — IwrKiNaEitENT — Intebboqatobies — Facts StrrroiïT- 

INO Case. 

Equity rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv) Is not Infencled to 
change 1;he substantive ra)es of equlty as to discoverr. but iiieiely to alter 
procédure, and the interropatories n«thoriJ:ed thereunder are such only 
as tend to establish complainant's case. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 4-16; Dec. Dig. 
<S=>2!)2.] 

2. Patents <sX=>292 — Infkinoement — IîfTEEEoo.\Toi;rE"— "Pen.mtt." 

A sxilt for infringement, in whloh trpble dniniises are asked, Is essen- 
tially ooe for a "penalty." and complalnant Is not entltled to propound 
Interrogatorles whlch relate to the défense. 

[Ed. Note. — For other cases, see l^ateuts, Cent Dlg. J 446; Dec. Dig. 

For other définitions, see Words and Phrases, First and Second Sériés, 
Penalty.] 

^=»F0T other eue* «ae «une tapie & KEY-NUMBER lu &11 Key-Number«d Dixests & Indexe* 
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In Equity. Suit by the F. Speidel Company against the N. Barstow 
Company. On motion by défendant to strike out interrogatories. 
Sustained. 

Arthur P. Sumner, of Providence, R. I., for plaintiff. 
Browne & Woodworth and Alex. P. Browne, both of Boston, Mass.> 
for défendant. 

BROWN, District Judge. The bill in equity charged infringement 
of letters patent No. 890,896, June 16, 1908, to Max Fessier, for pro- 
cess of soldering chain links. It prays for an injunction and account- 
ing, and also prays specifically that the court may increase the damages 
to a sum not exceeding three times the amount thereof. 

[1] The plaintifï has filed interrogatories, the substance of the prin- 
cipal interrogatories being: First, an inquiry whether the défendant 
has practiced the process of the patent in suit ; and, second, an inquiry 
what were the steps of the process practiced by A. H. Bliss & Co., al- 
leged in the answer to be a prior user, and when and where such pro- 
cess was practiced, and by what persons, together with their names 
and présent addresses. 

In support of the application the plaintifï cites P. M. Co. v. Ajax 
Rail Anchor Co. (D. C.) 216 Fed. 634; Luten v. Camp (D. C.) 221 Fed. 
424; Blast Furnace Appliance Co. v. Worth Bros. Co. (D. C.) 221 Fed. 
430. 

In cases cited it is said that equity rule 58 (198 Fed. xxxiv, 115 C. 
C. A. xxxiv) adopts the English practice of order XXXI, "Discovery 
and Inspection," of the Rules of the Suprême Court of 1883. Refer- 
ring to the Yearly Practice for 1912, by Mackenzie and Chitty, vol. 1, 
p. 370, it appears that the provision for interrogatories was not intended 
to give any right to discovery that did not exist before, or take away 
any previously existing right to protection on any ground of privilège, 
and that the principles previously existing in the Court of Chancery 
are now binding in the English courts. It also seems that the purpose 
was to enable a party to establish his case rather than to seek informa- 
tion as to the évidence or witnesses of the other party. 

[2] The question of the right to propose interrogatories in an action 
to subject a party to a forfeiture or to penalties is considered on pages 
379, 380, 393, of the Yearly Practice above cited. 

In Jones v. Jones, 22 Q. B. D. 425 (1889), a daim for treble dam- 
ages under a statute was held a pénal action. Lord Coleridge observ- 
ing: 

" 'Treble damages' cannot posslbly be compensation to the person grieved, 
and are plainly Infllcted on the offender as a punlshment. In other words, 
they are a penalty." 

It was held that the plaintifï was not entitled to an afifidavit of docu- 
ments, and the principle was applied that the liability of a défendant 
to file such afiSdavit dépends upon whether the action in which the ap- 
plication is made is or is not a pénal action. 

In Hobbs & Co. v. Hudson et al., 25 Q. B. D. 232 (1890), an appeal 
case before Eord Esher, M. R., and Lindley and Lopes, L. JJ., it was 
held that an action brought under a statute for double the value of 
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goods fraudulently removed by a tenant is a pénal action, and that the 
plaintilif is not entitled to administer interrogatories to the défendant.' 
The case of Jones v. Jones, supra, was expressly approved. 

As was said in Boyd v. United States, 116 U. S- 631, 6 Sup. Ct. 533, 
29L. Ed. 746: 

"Now It is elementary knowledge that one cardinal rule of the Court of 
Chancery Is never to decree a discovery which might tend to convlct the 
party of a crime, or to forfelt hls property." 

The imposition of threefold damages is, in substance, punitive, and 
I am of the opinion that, at least without an express waiver of any 
claim for such damages, a plaintitï cannot compel a défendant to give 
information which might amount to a confession of infringement, and 
thus expose him to a liability not to make compensation alone, but 
to pay exemplary damages, provided by statute as a punishment for 
wilîful infringement. This is, in substance, a penalty. See, also, In 
re Ashland Emery & Corundum Co. (D, Ç.) 229 Fed. 829. 

The interrogatory as to the prior use does not relate to, nor tend to 
establish, the plaintiff's case, but relates to the défense, and to the de- 
fendant's évidence and witnesses. This also is not permissible under 
the English practice, under order XXXI. See Yearly Practice, above 
cited, pp. 373, 374; Carpenter v. Winn, 221 U. S. 533, 540, 31 Sup. Ct. 
683, 55 L. Ed. 842; J. H. Day Co. v. Mountain City Mill Co. (D. C.) 
225 Fed. 622. 

I am of the opinion that rule 58, like order XXXI, was not intended 
to change the substantive rules of equity as to discovery, but merely to 
alter procédure, and that, as the interrogatories seek for discovery to 
which the plaintiff is not entitled under the established principles of 
equity, the motion to strike out should be granted. 



UNITED STATES v. MIDWAY NORTHERN OIL CO. et al. 
(and five other cases). 

(District Court, S. D. California. May 1, 1916.) 

Nos. 47, A-2, A-3, A-13, A-31, and A-30. 

1. Equitt ®=a392 — Keheaeing — Time for Filing Pétition. 

While a court is without power to entertain a pétition for rehearlng 
after the term at whicli final decree was entered, where a pétition is 
filed during the term by leave of court, the decree does not become final 
until the pétition is dlsposed of. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 834-851; Dec. 
Dig. ®=392.] 

2. JuDGMEXT ©=»388 — Vacation — Notice to Parties. 

Entry of an order vacating a decree of disraissal without notice tO the 
défendant, even if an error, does not affect the jurisdiction of the court 
to make the order. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 747-749 ; Dec. 
Dig. .g^SSS.] 

@=aFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digesta & Indexe* 
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3. Mines and Misebals <®=>17(1) — Mining Claims — "Validity of Location. 

Undèr Rèv. St. §§ 2320, 2329 (Comp. St. 1913, §§ 4615, 4628), no location 
of a mining claim, elther Iode or placer, valid as agalnst the government, 
cnn be luade until the discovery of minerai witliin the liuilts of the 
claim. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 24, 
27, 28; Dec. Dig. <g=17(l).I 

4. Mines and Minebals <S=>.36— Oïl and Gas Claims — Effect of Withdraw- 

AL Ordee — "Diligent Prosecution of Wobk of Discovery." 

The savlng clause in Act June 25, 1910, c. 421, § 2, 36 Stat. 847 (Comp. 
St. 1913, § 4524), providing that, on the vvithdrawal of publie lands from 
sale or entry by presidential order, the rights of any person who at the 
date of any such order "is a bona fide occupant or elaimant of oil or 
gas bearing lands, and who at such date is in the diligent prosecution 
of work leading to the discovery of oil or gas, shall not be affected or 
Impaired by such order so long as such occupant or elaimant sliall con- 
tinue in diligent prosecution of said work," does not protect or confer 
any rights upon persons who had merely made a filing piior to such 
order, but who were not on Its date, for whatever reason, actually en- 
gagea in the diligent prosecution of wOrk leading to discovery. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 87 ; 
Dec. Dig. ®=a36.] 

5. Mines and Minebals <S=»2 — Mining Claims — Effect of Witiidbawal Ob- 

DEB. 

The presidential order of September 27, 1909, temporarily withdraw- 
ing public lands within a designated area in California from entry or 
disposai under thel minerai laws, did not cease to be operatlve on the 
passage of Act June 25, 1910, but cxjntluued in force until confinued by 
order of July 2, 1910, made under such act, and its eftect was to with- 
draw the lands from explorations for minerais as well as entry during 
such tlme. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 2 ; 
Dec. Dig. ©=32.] 

6. Mines and Minebals <@=37 — Suit to Enjoin — Tee.spass and Waste — ■ 

Equity — Jukisdiction. 

The United States may malntain a suit in equity to enjoin trespass 
upon public lands to which it has clear title, where the défendants are 
extractlng and removlng oil therefrom which eonstitutes their sole 
value, and on detormining that the possession of défendants is wlthout 
right, the court will retain jurlsdietlon to give fuU relief by a decree 
grautlng a permanent injunction and an aecountlng. 

(Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 7; 
Dec. Dig. ®=37.] 

7. Mines and Minebals i®=a7 — Suit to Enjoin Tbespass and Waste — Equity 

— JUBISDICTION. 

As to défendants joined in suit, however, who claim no right in the 
lands and are not charged vvith trespass, but who merely bought the 
oil from the operating défendants in the usual course of business, the 
complainant has a plaln, adéquate, and complète remedy at law by an 
action for conversion, and a court of equity is without jurlsdietlon. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 7 ; 
Dec. Dig. <S==>7.] 

8. United States <S=>126 — Rigiits as Suitob in Equity. 

Wliere the sovereign comes into a court of equity, asserting a pecuniary 
demand- agalnst a citizen, or to protect its proprletary interests, its 
claims appeal, generally si^eaking, to the eonscleuee of the chancellor 

or other cases see sanie topic & KEY-NUMBER In ail Key-Numbered Oigests & Indexes 
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with the same, but îlot greater or less, força than those of a private 
individual under Uke circumstances. 

[Ed. Note.— For other cases, see TJnlted States, Cent. Dlg. § 115 ; Dec. 
Dig. <S=5l26.] 

9. Mines and Minerals ®=7^ — Trespass and Waste— Rule or Damages in 

Equity. 

On an accounting in a suit in equity by the United States against 
trespassers, who hâve bullt derricks, drilled vvells, and extracted and 
marketed oil from public lands, but who eutered upon the lands In good 
faith through a niistake of law, in the bellef, under advice of reputable 
counsel, that they could acquire rights under the minerai laws, défend- 
ants will not be subjected to punitive damages by enforcing against them 
the rule of the common law in cases of willful trespass, and requiring 
them to account for the entire proceeds of ail oil sold and to forfeit ail 
improvements, but will be given crédit for the cost of production, and 
aUowed to set off the value of i>ernianent and useful improvements made, 
and to remove their machinery and tools. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 7; 
Dec. Dig. <S=57.] 

10. Mines and Minerals ©=»7 — Trespass and Waste — Rtjle of Damages in 
Equity. 

On the other hand, such défendants will not be given the beneflt of the 
rule in favor of oecupying claimants in good faith under eolor of title, 
by requiring the government to pay for their improvements before regain- 
Ing possession. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dlg. § 7 ; 
Dec. Dig. iS=7.] 

In Equity. Suits by the United States against the Midway North- 
ern Oil Company and others, against the Consolidated Midway Oil 
Company and others, against the American Oilfields Company and 
others, against David Kinsey and others, against the Midlands Oil- 
fields Company, Limited, and others, and against the Associated Oil 
Company and others. On final hearing. Dismissed as to certain de- 
fendants, and decrees for the United States against ail other défend- 
ants. 

See, also, 216 Fed. 802. 

Case No. 47 : 

A. E. Campbell and Frank Hall, Sp. Asst. Attys. Gen., for the 
United States. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for défendant 
Standard Oil Co. 

A. L. Weil, of San Francisco, Cal., for défendants Waite and others. 

George E. Whitaker, of Bakersfield, Cal., and Frank H. Short, of 
Fresno, Cal., for défendants Lowell and others. 

Walter F. Haas, of Los Angeles, Cal., for défendant Maricopa 
Northern Oil Co. 

W. A. Sutherland, of Fresno, Cal., for défendant Miocène Oil Co. 

Matthew S. Platz, of Bakersfield, Cal., for défendant Francis. 

Case No. A-2 : 

A. E. Campbell and Frank Hall, Sp. Asst. Attys. Gen., for the 
United States. 

©=jFor other cases see same toplc & KEY-NUMBBR In aU Key-Numbered Digests & Indexes 
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James P. Sweeney, o£ San Francisco, Cal, for défendant Mari- 
copa Oil Co. 

A. L. Weil, of San Francisco, Cal., for défendants Maricopa Consol. 
Oil Co. and others. 

George E. Whitaker, of Bakersfield, Cal., for défendants Midnight 
Oil Co. and others. 

Fillsbury, Madison & Sutro, of San Francisco, Cal., for défendant 
Standard Oil Co. 

Case No. A-3: 

A. E. Campbell and Frank Hall, Sp. Asst. Attys. Gen., for the 
United States. 

Andrews, Toland & Andrews, of Los Angeles, Cal., for défendant 
Union Oil Co. 

James P. Sweeney, of San Francisco, Cal., for défendants Miocène 
Oil Co. and others. 

A. L,. Weil, of San Francisco, Cal., for défendants American Oil- 
fields Co. and others. 

George E. Whitaker, of Bakersfield, Cal., for intervener Coons. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for défendant 
Standard Oil Co. 

Case No. A-13 : 

A. E. Campbell and Frank Hall, Sp. Asst. Attys. Gen., for the 
United States. 

A. Li. Weil, of San Francisco, Cal., for défendants Midlands Oil- 
fields Co. and others. 

Andrews, Toland & Andrews, of Los Angeles, Cal., for défendant 
Union Oil Co. 

Case No. A-3 1: 

A. E. Campbell and Frank Hall, Sp. Asst. Attys. Gen., for the 
United States. 

Edmund Tauszky, of San Francisco, Cal., for défendant Associated 
Oil Co. 

C. Del Bondio, of Taft, Cal., for défendants Beers and others. 

Case No. A-30: 

A. E. Campbell and Frank Hall, Sp. Asst. Attys. Gen., for the 
United States. 

A. L. Weil, of San Francisco, Cal., for défendants Midlands Oil- 
fields Co. and others. 

Andrews, Toland & Andrews, of Los Angeles, Cal., for défendant 
Union Oil Co. 

BEAN, District Judge (sitting by spécial assignment). Thèse cases 
involve dosely related questions, were heard together, and it will be 
convenient to likewise dispose of them, noticing in the course of the 
fopinion wherein they differ, if at ail. They are suits in equity brought 
by the government for decrees that the several tracts of land particu- 
larly described in the bills, together with the minerai contents there- 
of, are the property of the United States, free from ail claims of 
the défendants, or any of them, and for an injunction restraining the 
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défendants from trespassing thereon or extracting the oil therefrom, 
and an accounting for oil heretofore extracted and disposed of. 

The lands in controversy are minerai (petroleum) lands of the 
United States situate in the Maricopa oil fields in California. They 
are included in presidential order of September 27, 1909, temporarily 
withdrawing ail public lands, without particular désignation, within 
an area of about 3,000,000 acres, the larger part of which was pri- 
vately owned, "from ail forms of location, settlement, sélection, filing, 
entry, or disposai," under the minerai laws of the United States, "in 
aid of proposed législation affecting the use and disposition of the 
petroleum deposits in the public domain." This order, which was subr 
sequently ratified and confirmed on July 2, 1910, subject to the pro- 
visions, Hmitations, exceptions, and conditions contained in the act of 
Congress approved June 25, 1910 (36 Stat. 847), was held in ail respects 
valid by the Suprême Court in February, 1915, in U. S. v. Midwest 
Co., 236 U. S. 459, 35 Sup. Ct. 309, 59 h. Ed. 673. No discovery of 
oil had been made on any of the lands at the date of the first with- 
drawal order, nor was any one in possession thereof at that time ac- 
tually engaged in work looking to a discovery. In suits 47, A-2, A-3, 
and A-30 sundry parties had, prior thereto, posted on the land in- 
volved in each of the suits and caused to be recorded a notice claiming 
a location of the land as a petroleum placer mining claim under the 
mining laws of the United States, but no discovery of oil had been 
made or any work done thereon, except some so-called assessment 
work, which consisted in excavating sump holes, building small cabins, 
and the érection of a couple of derricks on one of the tracts, which 
derricks were never used or equipped for drilling, but were subse- 
quently taken down and removed to other parts of the premises. Aft- 
er the first withdrawal order, parties claiming as lessees of the so- 
called locators in the four cases referred to, and in the other two 
without any previous notice of location, commenced drilling opéra- 
tions in each of the tracts involved in the fall of 1909 or early in 1910, 
and continued thereafter until the discovery of oil, which they were 
«xtracting and disposing of when thèse suits were commenced against 
the parties in possession, the so-called locators, the purchasers of the 
oil, and others. 

The bills set out the title of the government, the character of the 
land, the withdrawal orders, the entry of the défendants in violation 
thereof, and allège that they are in possession of the property, and 
extracting the oil therefrom, and disposing of it, to the irréparable 
damage of the plaintifï. The bills pray for injunctions, decrees, and 
accounting, as stated. The défendants admit government's title, but 
assert the right of the locators and the operating companies to the 
possession of the properties, and to extract and dispose of the oil, un- 
der the mining laws of the United States and the act of Congress of 
June 25, 1910. 

[1] In case No. 47 a preliminary question as to the right of the 
court to consider it on the merits requires attention. On June 1, 1914, 
a decree was entered dismissing the suit ; the court (Judge Dooling) 
holding that the withdrawal order of September 27, 1909, was invalid 
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for want of authority in the Président to make it. On July Ist follow- 
ing, and within the term, an ex parte order was made by him permit- 
ting a pétition to rehear to be filed by the government ; "the hearing 
thereon and the décision of the questions therein to be presented to 
be had upon 10 days' notice, to be issued by the parties or their coun- 
sel of record, at a time and place to be fixed by the court." The pé- 
tition was not served on the défendants, nor any show cause order 
made. Subsequently, and after the décision in the Midwest Case 
and after the expiration of the term in which the decree was rendered, 
the cpurt allowed the pétition to rehear, vacated its former decree of 
dismissal, and reinstated the case, without, as far as the record shows, 
notice to the défendants or their counsel. The decree of dismissal is 
pleaded in bar, and it is urged that the order granting the rehearing 
is void for want of jurisdiction, because made after the expiration of 
the term at which the decree was rendered and without notice. After 
a term has ended, ail final judgments and decrees of the court pass 
beyond its control, unless steps be taken during that term, by motion 
or otherwise, to set aside, modify, or correct them. Bronson v. Schul- 
ten, 104 U. S. 410, 26 h. Ed. 797; Wetmore v. Karrick, 205 U. S. 
141, 27 Snp. Ct. 434, 51 L. Ed. 745 ; In re Metropolitan Trust, 218 U. 
S. 312, 31 Sup. Ct. 18, 54 L. Ed. 1051. But the pétition to rehear 
was filed by permission of the court within the term, and it is settled 
that, if a pétition or motion for rehearing is made in season and enter- 
tained by the court, the decree, although entered in form, does not 
become final or discharge thé parties from attendance in the case, and 
they are bound to follow the pétition thus pending to a subséquent 
term. Equity rule 69 (198 Fed. xxxviii, 115 C. C. A. xxxviii), '"that 
no rehearing shall be granted after the term at which the final decree 
of the court shall hâve been entered and rendered," etc., does not 
apply where a pétition to rehear is presented during the term, because 
the decree of the court does not become final until such pétition is 
dispO'sed of. Giant Pwd. Co. v. Cal. V. Powder Co. (C. C.) 5 
Fed. 197; Aspen M. & S. v. Billings, 150 U. S. 31, 14 Sup. Ct. 4, 37 
L. Ed. 986. 

[2] There is no statute or rule of court of which I am advised re- 
quiring a pétition to rehear in an equity ca,se to be served on the ad- 
verse party unless by order of the court. It is no doubt the better 
practice, but the failure to do so is not a jurisdictional defect, and does 
not destroy the efiicacy of a pétition filed by the consent and in pur- 
suance of an order of the court. Whether it was error to vacate the 
former decree without formai notice to the défendants does not go 
to the sufficiency of the decree as a bar. At most it was an error or 
irregujarity in the course of the proceedings in a matter over which the 
court had jurisdiction, and which I do not feel called upon to consider 
at this time. The plea in bar will therefore be overruled and dénied. 

[3] No location of a mining daim, yalid as against the government, 
can be made until the discovery of minerai within the limits of the 
clàim. R. S. §§ 2320, 2329 (Cbmp. St. 1913, §,§4615, 4628). Dis- 
covery and appropriation are the sources of title. Posting a notice 
on public land claiming the same as; a mining claim, fecording such 
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notice, and doing so-called assessment work, without first making a 
discovery, is a mère spéculative proceeding, conferring no rights as 
against the government, although as long as the so-called locator re- 
mains in possession and vvith due diligence proseçutes work towards 
discovery he may be entitled to protection against "ail f orms of f orcible, 
surreptitious, or clandestine entry and intrusion upon his possession" 
by another. Erhardt v. Boaro, 113 U. S. 527, 5 Sup. Ct. 560, 28 L. 
Ed. 1113; McLemore v. Express Oil Co., 158 Cal. 559, 112 Pac. 59;: 
Borgwardt v. McKittrick, 164 Cal. 650, 130 Pac. 417; Tuolumne Con. 
M. v. Maier, 134 Cal. 583, 66 Pac. 863 ; and opinion of Judge Bled- 
soe on application for appointment of receivers in cases A-13 and 
A-30. It follows, therefore, that the défendants had no right or claim 
to the properties in controversy, or the minerai contents thereof, valid 
as against the United States, at the date of the first withdrawal order, 
since there had been no discovery of oil at that time ; nor could any 
such right be initiated by an entry after the date of such order. Mid- 
west Case, supra. 

[4] It is contended, however, that although no discovery had been 
made at the time of the first withdrawal order, the operating com- 
panies or those under whom they claim had, in ail of the cases except 
two, made paper locations and done work on the premises prior to 
that date, and were bona fide occupants at the time of the first with- 
drawal order, and in diligent prosecution of work leading to discovery, 
within the meaning of the saving clause in the act of June 25, 1910. 
This act déclares : 

"That the rights of any person who, at the date of any order of with- 
drawal heretofore or hereafter made, Is a bona flde occupant or claimant 
of oil or gas bearing lands, and wbo, at such date, l.s in diligent prosecution 
of work leading to discovery of oil or gas, shall not be affected or impaired 
by such order, as long as such * * * clalmaut shall continue in diligent 
prosecution of said work." 

To corne within this provision it is essential that the party claiming 
the benefit thereof was a bona fide occupant or claimant at the date 
of the withdrawal, and at that time in diligent prosecution of work 
leading to a discovery. Now, the évidence shows, and it is undisputed, 
that the défendants in none of the cases were engaged in the prosecu- 
tion of work leading to discovery of oil or gas at the date of the first 
withdrawal order, or in fact doing any work at ail. Indeed, no work 
had been done on any of the tracts for months prior to the order, and 
then only so-called assessment work, which was of no eflfect as against 
the government, since assessment work must follow, and not précède, 
discovery. 

It is urged, however, that they had in good faith signified an in- 
tention, by filing and recording notices and doing so-called assessment 
work, to enter the lands under the minerai laws, and that they would 
hâve proceeded with work looking to discovery, but for their inability 
to obtain water for use in their boilers and for drilling purposes. The 
lands in controversy are situate in an arid section of the State, and un- 
til date in 1909 or early in 1910 it was difikult, if not impracticable, to 
obtain water in sufficient quanti ties for successful drilling; but I dtf 
wot think that fact brings the cases within the terms of the law. 
232 F.— 40 
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There is no intention manifest in the statute, as far as I can see, 
to protect or confer any rights on those who had merely made a filing 
prior to the withdrawal order, but who were unable to engage in work 
looking to discovery, but only those who were at the date of the order 
bona iàde occupants or claimants of the lands withdrawn and actually 
engagea in the diligent prosecution of such work. None of the défend- 
ants cornes within this category. 

"Diligent prosecution of the worli of discovery does not mean the doing 
of assessment work. It does not mean the pursuit of capital to prosecute 
the work. It does not mean any attempted holding, by cabin, lumber pile, 
or unused derrick. It means the diligent, continuons prosecution of the 
work, with the expenditure of whatever money may t>e neeessary to the end 
in View." McLemore v. Express OU Oc, supra. 

The Suprême Court of Nevada, in Ophir Silver Mining Company 
V. Carpenter, 4 Nev. 538, 97 Am. Dec. 550, after saying, "Diligence is 
defined to be the 'steady appUcation to business of any kind, constant 
effort to accomphsh any undertaking,' " adds : 

It "Is that constancy or steadiness of purpose or labor which is usuai 
with men engaged in like enterprises, and who désire a speedy accomplish- 
inent of their designs; such assiduity in the prosecution of the enterprise 
as will manifest to the world a bona fide intention to complète it within a 
reasonable time. It is the doing of an act, or séries of acts, witli ail practical 
expédition, with no delay, except such as may be Incident to the work it- 
selt" 

Now, the mère effort, however dihgent, to obtain water for drilling 
purposes, or the inability to do so, which is ail the évidence for the 
défendants tends to show, cannot be held to constitute diligent prose- 
cution of work looking to discovery any more than the pursuit of 
capital to prosecute such work, or a lumber pile or unused derrick, can 
be held to constitute such diligence. The question is not whether the 
défendants were able to prosecute the work of discovery at the date 
of the withdrawal order, but whether they were actually engaged in 
such work at that time. 

[5] It is argued that as the withdrawal order of September 27, 
1909, was temporary, and "in aid of proposed législation affecting the 
use and disposition of the petroleum deposits on the public domain," 
its purpose was accomplished, and the implied power of the Président 
to make it exhausted, when Congress acted by passing the act of June 
25, 1910, entitled "An act to authorize the Président of the United 
States to make withdrawals of public lands in certain cases," and it 
became ineffective and ceased to be operative immediately on the pas- 
sage of such act, and from that time until July 2d, the date of the sec- 
ond withdrawal order, the public lands incl;ided in the first order were 
bpén to entry under the minerai laws, and as it is admittcd that the 
operating défendants in each of the cases were in possession of the 
property at the date of the second withdrawal order and engaged in 
the work of development, their right to the possession was confirmed 
by the provisions of the act referred to. 

There is some force in this argument, but I think it is answered by 
the language of the act and the décision in the Midwest Case. It was 
held in the Midwest Case that the Président had authority by long 
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acquiescence of Congress to make the withdrawal order. Conscquently 
such order must be valid and effective until revoked, repudiated, or 
modified by lawful authority, and that bas not been donc, at least so 
far as it affects oil or gas bearing lands. The language of the act as 
a whole évidences an intention on the part of Congress to leave parties 
in possession of such withdrawn lands in statu quo ; the courts to dé- 
termine their rights, if any. It provides that it shall not be "construed 
as a répudiation, abridgment or enlargement of any asserted rights or 
claims initiated upon any oil or gas bearing land after any withdrawal 
of such made prior to the passage of this act." There is nothing in 
its language, nor can anything be read into it by implication, which 
indicates an intention to nuUify or aflfect the validity of previous or- 
ders withdrawing oil or gas bearing lands. It shows an intention on 
the part of Congress to regulate withdrawals after its passage and to 
grant relief to those who were in diligent prosecution of work leading 
to discovery of oil or gas at the date of previous withdrawal, but noth- 
ing therein to indicate the slightest intention to nullify, cancel, or re- 
pudiate withdrawals of oil or gas bearing lands already made. In the 
Midwest Case the locators entercd upon the land in March, 1910, 
bored a well, and discovered oil, and in May following filed a location 
notice. They were in possession of the property between the passage 
of the act of June 25, 1910, and the 2d of July, the date of the second 
withdrawal order, and had actually discovered oil, and yet the court 
held that they had no right or claim to the property, valid as against 
the government. The défendants in the cases at bar are in no better 
position. 

It is also insisted that the withdrawal order of September, 1909, did 
not afïect the right to explore for oil in the withdrawn lands, and, after 
discovery, to extract and dispose of the same, but only the right to 
enter, locate, or purchase such lands. The language of the order, as 
well as its history and purpose, clearly négatives such contention. Its 
manifest object, as its language plainly shows, was to préserve the 
petroleum in the lands, in order to subserve the public interest as the 
Président then saw it. The lands were valuable only for their minerai 
contents, and the express purpose of the withdrawal order was to pré- 
serve such contents until Congress should provide for their disposition. 
When the lands were withdrawn, they ceased to ba public lands of the 
United States within the meaning of the mining laws, and hence not 
open to exploration or discovery under such laws. I conclude, there- 
fore, that in view of the withdrawal order of September 27, 1909, and 
the Midwest Case, the défendants hâve no right, title, or interest in 
or to the property in controversy, or possession thereof , or its minerai 
contents, which they can successfuUy assert as against the government, 
and this brings me to the question of jurisdiction and the relief to 
which the plaintifF is entitled in thèse suits. 

[8] The défendants stoutly contend that, sincc the complaints allège 
and the answers admit that the plaintifï was not, and the operating 
défendants w«rc, in possession at the time the suits were commenced, 
the question of title or right to possession cannot be determined by a 
court of equity, and the only relief to which the plaintiff is entitled in 
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any event îs decrees enjoining the défendants from committing fur- 
ther waste until the title and right of possession can be determined at 
law, while the position of the government is that, since the défend- 
ants were engaged in extracting and removing the oil, and thereby 
destroying the very substance of the estate, a court of equity has juris- 
diction to restrain such opération, and, having acquired jurisdiction 
for that purpose, will retain it for ail purposes. 

There is much apparent confusion in the adjudged cases as to when 
and under what circumstances a court of equity will assume juris- 
diction at the suit of a party eut of possession to détermine title and 
right to possession of mining property. Thèse questions were consid- 
ered by Mr. Justice Wolverton in Bishop v. Baisley, 28 Or. 119, 41 
Pac. 936, and the doctrine deduced by him from an examination of 
the authorities may be summarized as f ollows : Where the title is légal, 
and not équitable, and is seriously in dispute, a court of equity will 
not assume jurisdiction by one ont of possession, except for a tempo- 
rary purpose, to abide the adjudication of title by an action at law, 
and a perpétuai injunction will not be granted in such a case, as that 
would be to try title in a court of equity, when the remedy is purely 
légal. But where the légal title and right to possession is clear, a 
perpétuai injunction will issue to restrain trespass and waste, and a 
court of equity will grant such other relief as may be consistent with 
equity and right. He says : 

"The in.1unctlve jurisdiction of courts of equity wlU be freely exercised to 
prevent trespass upon mines, as the dlgglng and removing ores therefrom 
and extracting and disposing of their products reaches to the very substance 
and value of the estate, and goes to the destruction of the very essence there- 
of. A continued trespass of such a character would almost inevitably lead 
to a multlplicity of actions for damages. 2 BeacU on Injunction, § 1155. 
The gênerai rule reqUirlng the plaintiff to corne with an uncoutroverted 
légal title extends also to trespass against mines, but is relaxed somewhat 
In the case of irréparable injury going to the substance of the estate." 

And this I take to be the true rule. Where there is a serions con- 
troversy as to the title, and the party in possession is holding adversely, 
the plaintifif's remedy is at law, and not in equity. Johnston v. Corson 
Gold Mining Co., 157 Fed. 145, 84 C. C. A. 593, 15 h. R. A. (N. S.), 
1078. For "suits in equity shall not be sustained in the courts of the 
United States in any case where a plain, adéquate and complète rem- 
edy may be had at law." R. S. § 723. But where the title and right 
to possession is clear, and the défendant is wrongfully in possession, 
extracting and removing the minerai contents, thus destroying the yery 
substance of the estate, a court of equity will assume jurisdiction to 
prevent such waste, and, having donc so, will détermine the rights of 
the parties before it. It is true the plaintifif in such case has a rem- 
edy at law to recover possession and damages for the trespass, but "it 
is not enough that there is a remedy at law. It must be plain and 
adéquate, or, in otheir words, as practical and efficient to the ends of 
justice, and its prompt administration, as a remedy at equity." Payne 
v. Hook, 7 Wall. 430, 19 L. Ed. 260; Toledo Traction, Ught & Pow- 
er Co. V. Smith (D. C.) 205 Fed. 643; Magruder v. Belle Fourche 
Valley Water Users' Ass'n, 219 Fed. 72, 133 C. C. A. 524. 
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Now, in thèse cases there is no issue tendered as to title. It is ad- 
mitted that the properties in controversy belong to the government, 
and that it has the clear légal title thereto. The défendants were ei- 
ther lawfully in possession, with the right to take and remove the 
minerai contents, or they were trespassers, committing waste by de- 
stroying the very substance of the estate. If my conclusion is sound 
that the défendants hâve no right of possession or to the oil as against 
the government, it seems to follow necessarily that the remedy at law 
would be wholly inadéquate to prevent irréparable injury to the estate 
and practical destruction thereof by the removal of the oil. The lands 
are admittedly valuable only for their oil contents. The trespasses of 
the défendants complained of were not ordinarily cases of trespasses 
of temporary duration. They were continuons, and défendants were 
destroying, and threatened to continue to destroy, the substance of the 
estate, and ultimately, if they had been permitted to continue, would 
hâve rendered the plaintifï's ownership thereof valueless. As stated by 
Judge Riner in Big Six Development Company v. Mitchell, 138 Fed. 
279, 70 C. C. A. 569, 1 L. R. A. (N. S.) 332 : 

"Threatened and continvious injuries to mines, quarries, timber growing 
upon lands, buildings located thereon, or other improvements of a permanent 
cliaracter, are enjoined, because, as has been said, such acts 'alter the char- 
acter of the property, and also tend to destroy it, and occasion irréparable 
loss and damage.' * * * In such cases the threatened injuries are to the 
res, and diminish the value of the property Itself, and an injunction will 
be granted to prevent the continuing waste or continulng trespass, although 
the plaintiff is not in possession, and although the légal title has not been set- 
tled or questioued by an action at law. * * * And having obtalned jur- 
isdiction for that purpose, the court may, for the purpose of preventing a 
multiplicity of suits, retain it for further relief, and may remove a cloud 
upon the title, quiet the title, and détermine the right of possession." 

A court of equity, therefore, has jurisdiction to restrain the défend- 
ants from destroying tlie value of the properties in controversy, by 
extracting and removing the oil therefrom, and will retain the suits 
for an accounting and satisfaction for the injuries already donc. El 

Dora Oil Co. v. U. S., 229 Fed. 946, C. C. A. ; Graves v. 

Ashburn, 215 U. S. 331, 30 Sup. Ct. 108, 54 L. Ed. 217; Coosaw Min. 
Co. V. South Carolina, 144 U. S. 550, 12 Sup. Ct. 689, 36 L. Ed. 537 ; 
U. S. V. Flint, 4 Sawy. 78, Fed. Cas. No. 15,121 ; U. S. v. Guglard et al. 
(C. C.) 79 Fed. 21 ; tight v. U. S., 220 U. S. 523, 31 Sup. Ct. 485, 55 L. 
Ed. 570; Big Six Dev. Co. v. Mitchell, 138 Fed. 279, 70 C. C. A. 569, 1 
L. R. A. (N. S.) 332, and authorities there cited; U. S. v. Bernard, 202 
Fed. 728, 121 C. C. A. 190; U. S. v. Mackey (D. C.) 214 Fed. 137 ; Wood 
v. Braxton et al. (C. C.) 54 Fed. 1005 ; Peck v. Ayers & Lord Tie Co. 
et al., 116 Fed. 273, 53 C. C. A. 551; U. S. v. Brighton Ranche Co. 
(C. C.) 26 Fed. 218. 

In most of the cases there are substantially three classes of défend- 
ants: (1) The parties who drilled wells in the properties in contro- 
versy, and extracted and marketed the oil therefrom, and were threat- 
ening to continue to do so, known as the operating companies ; (2) 
ihe alleged locators, under whom the operating companies claim ; and 
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(3) the parties who purchased the oil after it had been extracted, who 
may be désigna ted as the marketing défendants. 

[7] As to the latter, the suits are nothing in effect but actions for 
conversion of property alleged to hâve been wrongfully taken from the 
lands by the operating companies. The marketing companies make no 
claim to the properties, hâve never trespassed, nor committed vifaste 
therein, nor advised or encouraged others to do so. Their only oflfend- 
ing consisted in purchasing the oil in the usual course of business, as 
they did from many other operators in the same field. They are no 
doubt amply able to respond to any judgment the government may 
recover against them, and for the wrong, if any, donc by them, the 
plaintiff has a plain, adéquate, and complète remedy at law, and they 
cannot be denied their constitutional right to trial by jury by joining 
them with défendants in a suit to prevent waste brought against the 
operating companies. There is no question hère of foUowing the pro- 
ceeds of property converted into other property, but simply an action 
to recover of the marketing companies the value of the oil purchased 
by them from the actual trespassers. Nor is there an accounting 
necessary between them and the government in any such sensé as to 
givé a court of equity jurisdiction on that ground. The suits, therefore, 
will be dismissed as to the marketing companies, without préjudice, 
however, to the rights of the government to sue at law, if it should 
so elect. U. S. v. Bitter Root Co., 200 U. S. 451, 26 Sup. Gt. 318, 50 
L. Ed. 550. 

The cases against the operating défendants must go to a master to 
ascertain and report the amounts, if any, the plaintiff is entitled to 
recover against them. It is proper, therefore, that the court should 
indicate the rule by which, in its judgment, the master should b€ gov- 
erned in his considération of the matter. For the government it is 
contended that the operating companies must be treated as willful 
trespassers, and required to account to it for ail oil extracted at its 
market value, with no déductions whatever for money expended for 
sinking wells, or otherwise developing and improving the properties, 
or for the cost and expenses of extracting and marketing the oil, and 
that in addition it is entitled to take and appropriate ail wells, casings, 
derricks, machinery, tools, and appliances and other property put on 
the lands by the défendants. This view does not favorably address 
itself to a court of equity. Equity seeks compensation for the wrong 
donc, and not to punish the wrongdoer. Turner v. Seep (C. C.) 167 
Fed. 652. As said by Judge Gilbert in United States v. Bernard, 202 
Fed. 732, 121 G. G. A. 190, which was a suit to enjoin trespass on 
government land and for damages: 

"In actions of trespass, where the injury is wanton or nialiclous, or gross 
and outrageoils, or is ilone against tlie protest of tlie plaintiff, or in known vio- 
lation of the law, the court may permit tlie jury to add to tlie measured coiJi- 
pensation of tlie plaiiititï further damages by way of punishment or example, 
the amount thereof to l)e left to the jury's discrétion, in view of the spécial, 
peculiar eircuni.stances of tlie case. But the f uiictlon of a court of equity 
goes no farther than to award, as incidental to other relief, or in lieu thereof, 
eonipensatory damages. It has no authorlty to assess exemplary damages. 
By applyiiig to a court of equity for relief, the complainant waives ail claims 
to vindictive damages." 
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[8] The government could hâve proceeded against the défendants in 
ejectment, or in trespass, or for a conversion, in which event the rules 
appUcable at law would hâve been available ; but it has seen fit to in- 
voke the aid of a court of equity, and, having done so, its rights must 
be determined on équitable principles, the same as that of any other 
Utigant. Where the sovereign cornes into a court of equity, asserting 
a pecuniary demand against a citizen, or to protect its proprietary in- 
terest, its claims appeal, generally speaking, to the conscience of the 
chancellor with the same, but no greater or less, force than that of a 
private individual under like circumstances, and it is the duty of the 
court to withhold rehef , except upon the terms which do justice to the 
citizen or subject, as determined by the jurisprudence of the forum. 

Sweet v. U. S., 228 Fed. 421, C. C. A. —, and authorities cited; 

Walker v. U. S. (C. C.) 139 Fed. 409; U. S. v. Détroit Lumber Co., 
200 U. S. 321, 26 Sup. Ct. 282, 50 L. Ed. 499; Hemmer v. U. S., 204 
Fed. 898, 123 C. C. A. 194; lowa v. Carr, 191 Fed. 257, 112 C. C. A. 
477. For, as said by Mr. Justice Severens, speaking for the court in 
United States v. Chandler Dunbar Water Power Co., 152 Fed. 41, 81 
C. C. A, 221 : 

When it (the sovereign) "sues In equity as a private suitor on a cause of ac- 
tion relatlng to its proprietary interests, it is lield to X>e alïected by ttiose 
equities wliicli are recognized as f undamental in controversies between pri- 
vate parties. And wliy sliould tliis net be so? It derogates frpm tlie dignlty 
and cliaracter of tlie government to suppose tliat, formed as It is to secure 
impartial justice between iudividuals, it may nevertheless, in the eonduct of 
its own affairs, without regard to the principles it represents, perpetrate upon 
its cltizens wrongs which it would promptly condemn if practlced by one of 
them upon another." 

It is therefore unnecessary to examine the numerous cases cited 
discussing when a trespass upon land will be regarded as innocent or 
willful, or the measure of damages in an action at law therefor, or to 
attempt to reconcile the apparent confiict in the opinions, or to deduce 
any gênerai rule therefrom, because thèse suits are to be decided upon 
principles of justice, right, and fair dealing, under ail the facts, and 
not according to the strict rules applicable to actions at law. 

[ 9 ] Now, in four of the cases the parties under whom the operating 
companies entered claimed a right to the possession of the property in- 
volved and to extract the oil therefrom because of attempted locations 
made prior to the withdrawal order, or under contracts with such loca- 
tors. In Case No. A-30 the land in controversy was, at the date of 
the fîrst withdrawal order, covered by a homestead entry ; but, as the 
adjoining lands were rapidly being developed as minerai, the entryman 
concluded that he could not sustain his title, and therefore permitted 
the operating défendants to enter into possession and prospect for oil. 
At the time of the withdrawal order, or soon thereafter, the area in 
the immédiate vicinity of the properties in controversy was being rap- 
idly developed as oil-producing property. It was therefore necessary 
for the claimants, if they were to protect their rights, if they had any, 
to take immédiate steps to develop the property claimed by them, in 
order to prevent its occupation by others, or the oil under it from 
being drawn off and exhausted by wells on adjoining land. They 
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thereupon, acting as prudent and careful men, consulted counsel learn- 
ed in the law, and were advised that, since Congress is vested by the 
Constitution with power to dispose of the public land (article 4, § 3), 
and since it had declared by statute that valuable minerai deposits, in- 
cluding petroleum, in land belonging to the United States, are free and 
open to exploration and purchase, and the land in which they are situ- 
ate to occupation and purchase (R. S. §§ 2319-2329; Act Feb. 11, 
1897, c. 216, 29 Stat. 526 [Comp. St. 1913, § 4635]), the Executive 
was without authority to suspend the acts of Congress, or withdraw 
the lands from the operative effect thereof, and therefore the with- 
drawal order was invalid, and if they proceeded to a discovery of 
oil, they would acquire a right to the property and its contents. 

Acting on this advice, honestly and in good faith, without any inten- 
tion of wronging the government, they developed the properties, ex- 
pending large sums of money in so doing, the aggregate in the six 
cases in question amounting to more than $1,000,000. By their labor 
and expenditures they hâve demonstrated the minerai character of the 
lands, and increased their market value from $2 or $3 an acre to $2,- 
000 or $2,500 an acre. What was before a barren, arid waste is now 
demonstrated valuable mining properties, with numerous oil-producing 
wells thereon, and that through the efforts and expenditures of the 
défendants. The government agents and officers charged with the 
disposition of the public lands knew of the possession and develop- 
ment of the properties, and made no objection thereto, and while this 
does not estop the government from now asserting title or right to 
the possession (Pine River Logging Co. v. U. S., 186 U. S. 279, 22 
Sup. Ct. 920, 46 L. Ed. 1164), it should not be overlooked by a court 
of equity in considering the character of the défendants' possession, 
or the damages which they should be required to pay. 

It is true the défendants, as laymen, are presumed to hâve ksown 
the law, and that the withdrawal order was vahd, although many of 
the leading members of the California bar, and five of the ten fédéral 
judges called upon to consider the question judicially, apparently did 
not, and even the Executive himself was in doubt as to his authority 
to make the order. The maxim that every man knows the law applies 
to défendants, but there is a marked différence between those who 
recklessly, or with actual intent to rob others, trespass upon their 
property, and those who, acting on the advice of counsel, trespass by 
mistake, with no evil purpose, but with an honest belief that they bave 
a right to do so. "Ône who acts in good faith; Upon the erroneous 
advice of reputable counsel upon questions of légal right concerning 
which a layman could hardly bave actual knowledge, is not chargeable 
with bad faith, or with a willful intent to commit a wrongful act 
because his counsel was mistaken in his view of the law." U. S. v. 
Homestake Min. Co., 117 Fed. 481, 54 C. C. A. 303; U. S. v. St. 
Anthony R. R. Co., 192 U. S. 524, 24 Sup. Ct. 333, 48 L. Ed. 
548; U. S. V. Mullan Fuel Co. (D. C.) 118 Fed. 663. The défendants 
were not willful looters of the public domain, nor reckless trespassers 
thereon. They acted on thè advice of reputable counsel, expended 
their money and labbr in good faith, relying upon à-law of the United 
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States and in the honest belief that they were within their rights. 
They were of course trespassers, because they were mistaken, but they 
should not be mulcted in damages beyond the actual loss to the gov- 
érnment, and in my opinion this should be measured by the value of 
the oil taken and the damages, if any, which they hâve caused or per- 
mitted to the properties or their oil contents by the infiltration of wa- 
ter or otherwise. 

The value of the oil taken is to be ascertained by its market value 
at the time it was used or disposed of by the défendants, less the 
cost of extracting and marketing the same, excluding from such costs 
the work of sinking wells, development or improvement, or in discov- 
ering or reaching the oil. Hall v. Abraham, 44 Or. 481, 75 Pac. 882. 
In Turner v. Seep (C. C.) 167 Fed. 650, and other cases (see Dart- 
mouth Collège v. Paper Co. [C. C] 132 Fed. 92), the courts hâve held 
that the damages to be recovered from an innocent trespasser on min- 
erai land is the value of the minerai in the ground at the time it was 
taken, determined by the usual and customary royalty its production 
would hâve afïorded the owner. This resuit dépends to some extent 
on the form of the action, and so far as I hâve been able to ascertain 
in most of the cases in which this rule has been applied the défend- 
ants were either in possession claiming under the owner or through 
inadvertence or mistake. Flere the possession was intentional and with- 
out the consent and against the will of the government, and therefore 
the défendants should not be permitted to reap a profit from their 
transaction. U. S. v. Hammond (D. C.) 226 Fed. 849. They should 
be allowed, however, to set off against the damages properly chargea- 
ble to them the value of any permanent and useful improvements to 
the property made by them, such as producing wells, permanent build- 
ings, and the like, and should be permitted to remove from the prem- 
ises ail tools, boilers, engines, and other movable machinery or equip- 
ment which they placed thereon during their occupation thereof. 

The properties hâve been for some time and are now being operated 
by a receiver, and the oil extracted by him should be awarded to the 
complainant; but if he has used or is now using any tools, appliances, 
or equipment belonging to the défendants, he should be required to 
account to the owner for the fair value of such use, and for the value 
of such parts thereof, if any, which hâve been consumed, destroyed, 
or worn out by him, and the défendants should not be charged with 
any part of the compensation or expenses of the receiver, or the costs 
of thèse suits. Midland Oil Co. et al. v. Turner, 179 Fed. 74, 102 
C. C. A. 368. 

[10] It is claimed on behalf of the défendants that the doctrine 
announced by Justice Story in Bright v. Boyd, 1 Story, 478, Fed. Cas. 
No. 1,875, and followed in many subséquent cases, that where an 
occupant of land in good faith under color of title has by his improve- 
ments added to the permanent value of the estate, he is entitled to be 
reimbursed therefor before a court of equity will restore the absolute 
owner to the possession thereof, and hence the government should be 
required to reimburse the défendants for the value of the producing 
wells drilled on the properties by them, or other permanent improve- 
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ments put therebn, before it is awarded possession. But this position 
is, I think, untenaWe. The défendants did not enter or hold under 
color of title or in good f aith within the meaning of the rule ref erred 
to, for as said by Mr. Justice Field in Deffeback v. Hawke, 115 U. S. 
407, 6 Sup. et. 95, 29 h. Ed. 423 : 

"There ean be no color of title in an occupant who does not hold unaer 
any instrument, proceeding, or law purporting to transfer to him the title or 
to give to him the rlght of possession. And there ean be no such a thing as 
good faith in an adverse holding, where the party knows that he has no title, 
and that, under the law, which he is presumed to know, he ean acqulre none 
by his occupation." 

The défendants drilled the wells in question, and made the other 
improvements with full knowledge of the withdrawal order and of ail 
the f acts in the case, and while they acted under an honest belief they 
had the right to extract the oil, they were nevertheless trespassers, and 
are not entitled to be recompensed by the government for the money 
expended in developing the properties in excess of the amount of its 
daim against them. The lands were included in the withdrawn area 
to préserve them intact and undeveloped, pursuant to a governmental 
poHcy to conserve their minerai contents for such future use and 
disposition as to it might seem proper. This purpose has been inter- 
f ered with by the opening up of the oil réservoirs by the défendants, 
so that in many, if not ail, instances it is now necessary to continue 
to operate the wells and extract the oil, or lose it entirely. The gov- 
ernment should not be required to pay for improvements so made with- 
out its consent and against its expressed will. The proposition that 
the défendants cannot be required to surrender possession until they 
hâve been reimbursed for permanent improvements is not within the 
reason of the rule that one who seeks equity must do equity. U. S. v. 
Trinidad Coal & Coking Co., 137 U. S. 160, 11 Sup. Ct. 57, 34 L. 
Ed. 640. 

In order, however, that ail questions of accounting may, if possi- 
ble, be settled in one hearing, the master will be directed to ascertain 
and report, in addition to the matters necessary for an accounting in 
accordance with the views heretofore expressed, the reasonable cost 
and expense of drilling the several wells producing, or capable of 
producing, at the time the receiver took charge, and of ail wells, if 
any, partly drilled at that time and subsequently completed by the re- 
ceiver, and any other permanent and valuable improvements put upon 
the property, and the usual and customary royalty value of oil in 
place, if any such value existed at the time of the trespass. 

It is insisted that suit No. A-31 is barred by section 2332, Revised 
Statutes (Comp. St. 1913, § 4631), which provides that where a per- 
son or association of persons, or "their grantors, bave held and worked 
their claim [mining] for a period equal to the time prescribed by the 
statute of limitations for mining claims of the state or territory where 
the same may be situated, évidence of such possession and working of 
the claims for such period shall be sufficient to establish a right to a 
patent thereto under this chapter, in the absence of any adverse claim." 
This is not a statute of limitations. It is a part of the chapter on Min- 
erai and Mining Resources, and prescribes the évidence sufficient to 
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cstablish the right of one who has possessed and worked a mining 
claim to a patent. It necessarily assumes that the lands were open to 
entry and patent under the mining laws. And while, as said by the 
Suprême Court in Reavis v. Fianza, 215 U. S. 25, 30 Sup. Ct. 1, 54 
L. Ed. 72, construing a similar provision, the "right to an instrument 
that would confer title in a thing is the right to hâve the thing," it 
manifestly can hâve no application to a trespasser on land the title to 
which cannot be acquired under the law of the United States. The 
défendants' entry and possession was after the withdrawal order, and 
initiated no rights as against the government which could ripen into 
a title or a right to a patent. 

Decree may be prepared accordingly. 



HOUGH V. SOCIÉTÉ ELECTRIQUE WESTINGHOUSE DE RUSSIE et al. 
(District Court, S. D. New York. Aprll 26, 1&16.) 

1. Removal of Causes (©=361^ — Separable Controveksies — How Detebmined. 

Wliether an action against two défendants is separable, so as to entitle 
one défendant, who is a nonresident, to remove the cause against hlm, 
must be determined from the allégations of the plaintiff's pleading ; but 
the légal effect of the facts alleged is to be determined by the court, and 
not by the plaintifC. 

[Ed. Note.— For other cases, see Eemoval of Causes, Cent. Dig. § 115 ; 
Dec. Dig. <S=»61.] 

2. Eemoval of Causes <g=34!)(2) — Sepabable Controveesies. 

The liability of a corporation for breach of a contract, and of a llquida- 
tor subsequently appointed for the corporation, if the latter liability exists 
by reason of his acceptance of the appointment and assets, are several, 
and not joint, and although, under the statutes of the state, a single ac- 
tion mày be maintalnéd against both, the controversies with the two de- 
fendants may be fuJly determined separately, and the cause is removable 
by the corporation, not belng a citizen of the same state as plaintiff, un- 
der Judleial Code (Act March 3, 1911, c. 231) § 28, 36 Stat. 1091 (Comp. St. 
1913, § lOlO). 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. § 96; 
Dec. Dig. «=»49(2).] 

At Law. Action by David L. Hough against the Société Electrique 
Westinghquse de Russie and Robert D. McCarter, as liquidator of 
said Société Electrique Westinghouse de Russie. On motion to re- 
mand to state court, and on motion to dismiss as to the corporation. 
Motion to remand granted as to the liquidator, and denied as to the 
corporation. Motion to dismiss granted. 

See, also, 231 Fed. 341. 

Daly, Hoyt & Mason, of New York City, for plaintifif. 
Cravath & Henderson, of New York City, for défendant. 

LEARNED HAND, District Judge. When this case was originally 
argued, the question was whether the plaintiff could bave any cause 
of action against the liquidator. The défendants said that the liquida- 
tor was so clearly not liable that no one could hâve sued him, except 

^=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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in a fraudulent effort to prevent removal to this court. The point was 
net presented, or at least not argued, that, granting the plaintiff had 
a possible cause of action against the Hquidator, he must hâve known 
that he could not, imder the New York Code, § 484, join him in the 
same action with the cause of action against the corporation. 

[1] It is the purpose of this reargument to présent the last ques- 
tion, but before I corne to it I think it essential to consider a point not 
raised by the défendants at ail. The point is whether the controversies 
are not in their nature separable under the authorities, and whether, 
therefore, the corporation may not remove the cause alone, even 
though the New York Code might allow the causes of action to be 
joined in one complaint and tried together. The question whether 
the controversies are separable dépends altogether upon the way the 
plaintiff has laid his action. Louisville & Nashville Ry. v. Ide, 114 
U. S. 52, 5 Sup. Ct. 735, 29 L. Ed. 63 ; Powers v. Ches. & O. Ry. 
Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673 ; Louisville & Nash- 
ville Ry. v. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 
474. Indeed, so much is the joinder within the power of the plain- 
tiff that it was said in Alabama So. Ry. v. Thompson, 200 U. S. 206, 
215, 26 Sup. Ct. 161, 50 E. Ed. 441, 4 Ann. Cas, 1147, that the fact 
of an apparent misjoinder upon the face of the complaint was not 
décisive of the right of the nonresident défendant to remove. In the 
case at bar the question must therefore be determined altogether by 
the allégations of the complaint, unless the good faith of the plaintiff 
come in question. 

The matter arises in two aspects: First, whether the obligations 
alleged are joint; second, whether, if several, they may be "fully 
determined" separately, as required in section 28 of the Judicial Code. 
The language in Alabama So. Ry. v. Thompson, supra, cannot, I think, 
mean that, where the plaintiff has alleged facts which under the state 
law would clearly create several obligations which could be separably 
tried, he may prevent removal by saying that he believes them to create 
joint obligations. Such a doctrine would make the removal dépend 
upon what theory of law the plaintiff might honestly assert, and would 
leave the court nothing to do but ascertain how far his légal aberrations 
might actually carry him. The allégations of the complaint must be 
the test, but the court must décide whether they create controversies 
which are separable or inséparable, regardless of the plaintiff's belief. 
Geer v. Mathieson Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 47 
E. Ed. 1122. 

[2] Judged by any such objective standard, the obligations asserted 
are several, and the controversies separable. That the obligations are 
not joint, but several, appears from inspection. The obligation of the 
corporation arose first, and by the breach of a contract ; the obligation 
of the liquidator arose later, and by his acceptance of his appointment 
and of the assets. Only two possible théories bccur to me: Either 
the liquidator succeeded to the obligations of the corporation, like an 
executor to those of his décèdent, or winding-up trustées to those of 
dissolved corporations ; or the liquidator assumed the corporate ob- 
ligations; to the extent of the assets, the corporation still remaining 
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liable as before. In neither case can we suppose the obligations were 
joint, since they arose at sépara te times, and by separate acts of the 
défendants. In cases like Sloane v. Anderson, 117 U. S. 275, 6 Snp. 
Ct. 730, 29 L. Ed. 899; Pirie v. Tiedt, 115 U. S. 41, 5 Sup. Ct. 1034, 
1161, 29 L. Ed. 331 ; and C. B. & Q. Ry. v. Willard, 220 U. S. 413, 
31 Sup. Ct. 460, 55 L. Ed. 521, where the question arises whether a 
joint tort créâtes a joint liability, the courts hâve found a good deal 
of difficulty between the conflicting théories, and hâve in the end 
agreed to say that the liabiHty is joint, including cases of the master's 
and servant's liabilities for the servant's négligent act. In cases of 
contract, even so unusual as this, I think there is no such difficulty, 
unless the test be what légal construction the plaintiff may honestly 
put upon the facts. 

Assuming, as I must, therefore, that thèse purely légal obligations 
are several, and not joint, there is nothing which prevents their being 
"fully determined" sépara tely, because each would terminate with a 
money judgment and exécution. Certainly they could hâve been sued 
upon separately, had the plaintiff chosen ; indeed, in New York it 
would seem that they must hâve been. Leszynsky v. Levinsohn.. 170 
App. Div. 514, 156 N. Y. Supp. 494. Unless the plaintiff had a joint 
obligation on which to sue, he could not, therefore, insist upon a 
joint disposition of the two controversies. 

Therefore the removal by the corporation was good, and that by 
the liquidator was bad. Hence the action against the liquidator will 
be remanded as before, and the motion will be denied as to the cor- 
poration. The motion to dismiss as against the corporation is grant- 
ed ; that against the liquidator dismissed for lack of jurisdiction. 



THE JOHN G. McCULLOlîGH. 

THE BEGONIA. 

(District Court, E. D. Virginia. Marcli 20, 1916.) 

1. Collision <S=71(3) — Movihg and Anchoeed Vbssels — Anchobage in 

Channel. 

Act Mareli 3, 1899, c. 425, § 15, 30 Stat. 1152 (Oomp. St. 1913, § 9920), 
prov'iding tliat It shall not be law'ful to tie up or anchor vessels in naviga- 
ble channels in such manner as to prevent or obstruct the passage of other 
vessels, does not absolutely forbld anchorlng In channels, and a vessel 
anchoring at a point in a channel where, notwithstanding such anchorage,. 
other vessels navlgatlng with the care the situation requires can safely 
pass, neither violâtes the statute nor is chargeable with fault which ren- 
ders her liable for a collision, even tliough in some degree she obstrncts 
the channel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 101 ; Dec. Dig. 

<S=?71(3).] 

2. Collision <S=»71(2) — Moving and Anchored Vessels^Fault. 

A collision at night between the steaiushlp Bégonia, anchored In Chesa- 
peake Bay a mile froni ïhimble Light, and the steamship iIcC\illougli 
bound for Newport News, held due solely to the fault of the McCuUough. 

Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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for négligent navigation; the évidence showing tbat the Bégonia carried 
proper liglits and tliat there was ample room to pass on elther side of lier. 

[Ed. Note. — For otlier cases, see Collision, Cent. Dig. § 101 ; Dec. Dig. 
©=71(2).] 

3. Collision <S=>71(2)— Moving and Anchored Vessels— Négligent Look- 

OXJT. 

That the lookout on a moving vessel confounded the light of an anchored 
vessel with others on shore flve miles distant does not relleve her froni 
the charge of négligence, nor from llabllity for a collision with the an- 
chored vessel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 

<S=71(2).] 

In Admiralty. Suit for collision by Joseph Robinson, master of 
the British steamship Bégonia, against the American Steamship John 
G. McCullough, L,ars P. Nelson, master, with cross-libel against the 
Bégonia. Decree against the John G. McCullough. 

Hughes, Little & Seawell, of Norfolk, Va., for the Bégonia. 

Harrington, Bigham & Englar and T. Catesby Jones, ail of New- 
York Citv, and J. Westmore Willcox, of Norfolk, Va., for the John 
G. McCullough. 

WADDILL, District Judge. On the night of the 2d of December, 
1915, about 12 o'clock, the Bégonia, a British steamship, 345 feet long, 
and 46 feet beam, bound for Newport News, came to anchor about a 
mile to the southward and eastward of Thimble Light, near Black 
Buoy No. 13, in Si/g fathorhs of water. On the morning of the 3d 
of December, 1915, about 3:30 o'clock, the American steamship John 
G. McCullough, 253 feet 4 inches long, 40 feet 2 inches beam, also 
bound for Newport News, collided with the Bégonia thus lying at 
anchor, causing serions injury, and to recover which this libel was filed. 

The case turns upon the propriety of the place of anchorage of 
the Bégonia, whether her anchor lights were properly set and burning, 
whether the McCullough had a proper and vigilant lookout, 
and whether she could hâve Seen and observed the présence of the 
Bégonia in time to avoid the collision. The conclusion of the court 
on thèse questions is : 

[ 1 ] First. That the Bégonia cannot be held to be at f ault in anchor- 
ing where she did under the law (30 Stat. 1152, § 15), particularly as 
settled in this circuit. The Job H. Jackson (D. C.) 144 Fed. 900, 901 ; 
The Hilton (D. C.) 213 Fed. 997, 1000; The Caldy, 153 Fed. 837, 840, 
83 C. C. A. 19^ The Margaret J. Sanford (D. C.) 203 Fed. 331; Td., 
213 Fed. 975, 130 C. C. A. 381. The last citation is the décision of the 
Circuit Court of Appeals of this circuit, and to that case, and the cases 
therein cited, référence is made, as giving the law applicable to the an- 
chorage of vessels, which is briefly to the effect that it was not the pur- 
pose of the act of Congress in question to absolutely forbid anchoring 
in navigable streams, other than at such places as would necessarily pre- 
vent the passage of vessels, or obstruct them in passing, to such an ex- 

4=3Far otber cases see same topic ft KEY-NUMBER in ail Key-Numbereâ Bigesta & Indexée 
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tent as to make the effort to do so a dangerous maneuver, and that if a 
vessel anchored at a point in the channel where, notwithstanding such 
anchorage, other vessels navigating with the care the situation requir- 
ed, could safely pass, then she neither violated the statute, nor ren- 
dered herself liable under the gênerai rules applicable to navigation, 
even though in some degree she obstructed the channel. 

Clearly the Bégonia, in the absence of any action on the part of the 
government designating anchorage grounds, should not be held liable 
for damages because of her then location, with deep water on each 
side of her for a mile or more. The désignation of anchorage grounds 
in the waters of Chesapeake Bay and tributaries, by the proper au- 
thorities of the government, would greatly relieve the hazards of navi- 
gation, and until the same is done each case must be determined upon 
its own peculiar facts and circumstances under the décisions of this 
judicial circuit mentioned above. 

[2,3] Second. The lights of the Bégonia were at the time of the 
collision, sufficient to hâve warned and admonished the navigator of 
the McCullough and her lookout of tlie présence of the anchored ves- 
sel in time to avoid the collision, had her officers exercised proper dili- 
gence on their part. They admit having seen the lights — the lookout 
as far as a mile av^^ay — and the vessel will not be excused for her 
failure to take proper warning therefrom, although her lookout may 
bave confounded the Begonia's lights with lights on shore five miles 
or more away. The Emily A. Foote (D. C.) 73 Fed. 508 ; The Rich- 
mond (D. C.) 114 Fed. 208; Foster v. Merchants' & Miners' Trans- 
portation Co. (D. C.) 134 Fed. 965, 968, 969; The Europe, 190 Fed. 
475,478,479, 111 C. C. A. 307. 

Third. The Bégonia, at anchor, had the right under the circum- 
stances of this case to assume that she would not be run into, and she 
should therefore be held free from fault for the collision, and a de- 
cree will be entered so determining, and that the McCullough was 
solely responsible for the accident. 
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FRET & SON, Inc., v. CUDAIIY TACKING 00. 

(District Court, D. Maryland. April 27, 1916.) 
Monopolies <S=528 — Pbice Discbimination — Action for Damaises — Jtjbisdic- 

TION. 

An action may sometimes l)e maintalned in a fédéral District Court to 
recover damages for alleged price discrinnnations by défendant against 
plaintiff in violation of Clayton Aet Cet. 15, 1914, c. 32S, 38 Stat. 730, al- 
though the Fédéral Trade Commission has tal^eu no action in tlie prem- 
ises. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 18; Dec. Dig. 
®=»28.] 

At Law. Action by Frey & Son, Incorporated, against the Cudahy 
Packing Company. On demurrer to déclaration. Overruled. 
See, also, 228 Fed. 209. 

Daniel W. Baker, of Washington, D. C, and Horace T. Smith, of 
Baltimore, Md., for plaintiff. 

Washington Bowie, Jr., of Baltimore, Md., and Gilbert H. Montagne, 
of New York City, for défendant. 

ROSE, District Judge. The plaintiff and the défendant are both 
corporations, one of Maryland, the other of Illinois. The plaintiff's 
déclaration contains four counts. It charges that the défendant has 
violated the Sherman and the Clayton Acts to its in jury, and asks 
■damages therefor. 

The third and fourth counts allège in substance that the défendant 
is a manufacturer of an article known as "Old Dutch Cleanser." The 
plaintiff, a wholesale grocer, had a trade in it of $15,000 a year in 
Maryland. The défendant, because plaintiff would not allow défend- 
ant to control its resale priées, refused to sell plaintiff at the same 
price at which it sold ail other persons similarly situated, but asked 
it an exorbitant and prohibitive price. Défendant entered a demur- 
rer to thèse counts of the déclaration. It says that under the Clayton 
Act the courts hâve no jurisdiction of suits brought to recover for 
price discriminations, until after the Fédéral Trade Commission has 
determined that there was such discrimination. By analogy it relies 
upon the case of Texas & Pacific Railway Company v. Abilene Cotton 
Oil Company, 204 U. S. 426, 27 Sup. Ct. 3.=;0, 51 L. Ed. 553, 9 Ann. 
Cas. 1075, and the cases which hâve followed it. 

It is unnecessary hère to détermine whether the law laid down 
in those décisions is or is not ever applicable to price discrim- 
ination forbidden by the Clayton Act. The facts alleged make a case 
analogous to that of Pennsylvania Railroad Company v. International 
Coal Comany, 230 U. S. 184, 33 Sup. Ct. 893, 57 h. Ed. 1446, Ann. 
Cas. 1915A, 315, in which it was held that the courts had jurisdiction 
to award damages for the discrimination therein set up, although the 
Interstate Commerce Commission had not acted or been asked to act. 

The demurrer will be overruled. 

^=3For other cases see same topic & KEY-NU.VIBEH in ail Key-Numbered iJigests & indexe» 
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EMPIRE TRUST CO. et al. v. BROOKS. 

(Circuit Court of Appeals, Flfth Circuit. April 20, 1916. Rehearing Denied 

May 20, 1916.) 

No. 2731. 

1. Appeal and Ereor <S=>80(1) — Appealable Decree — -Finality. 

A decree of a fédéral court, dlrecting its recelver in a foreclosure suit 
agaiiiHt a corporation to turn over tlie mortgaged property to a recelver of 
a state court, made on application of the latter, is final and appealable. 

|Ed. Xote. — For other cases, see Appeal and Errer, Cent. Dig. §§ 491- 
500, 503, 505-509 ; Dec. Dig. ®=>80(1).] 

2. Courts <S=493(3) — Fédéral akd State Courts — Priority of Jurisdiction. 

Where a state court, in whlch a suit was pending for the dissolution of 
a corporation and a distribution of Its assets under a state statute, liad 
made no order appolnting a recelver, and had taken nelther actual nor 
constructive possession of the defendant's property at the time a suit 
agalnst it to foreclose a mortgage was commenced in a fédéral court 
and a recelver appolnted, who toolv possession of the mortgaged property, 
the fédéral court acQuired priority of jurisdiction with respect to such 
property, and an order dlrecting its recelver to surrender it to a recelver 
subsequently appolnted by the state court was erroneous. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1349-1352 ; Dec. 
Dig. .©=î493(3).] 

3. Courts ©sj.âOO — Fédéral and State Courts — Priority of Jurisdiction. 

The actual possession of property by a recelver appolnted by one court, 
or hls constructive possession by having been appolnted and qualifled, al- 
though he lias not reduced the property to actual possession, cannot be 
disturbed by another court of concurrent jurisdiction ; but such rule 
does not apply in its strictness where the first court, although having ac- 
qulred jurisdiction of a ';ause which may require possession of the 
property for its disposition, has not obtained such possession elther 
actually or constructlvely. In such case the rule is one of comity, whlch 
requires a surrender of both possession and jurisdiction to the court 
flrst acquirlng jurisdiction, if the issues and subject-matter of the two 
sults are essentially the same, but not where they are différent, and 
where tliere Is therefore no conflict of jurisdiction. 

fEil. Note.— For other cases, see Courts, Cent. Dig. §§ 1407, 1408; 
Dec. Dig. ©=500.] 

Walker, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the West- 
ern District of Texas; Thomas S. Maxey, Judge. 

Suit in equity by the Empire Trust Company, trustée, against the 
San Antonio Land & Irrigation Company, Limited; Sidney J. Brooks, 
receiver, intervener. From a decree in favor of intervener, complain- 
ant, défendant, and Floyd McGown, its receiver, appeal. Reversed. 

The original bill in this cause was filed July 31, 1914, in the District Court 
of the United States for the Western District of Texas, by the appellant, 
the Empire Trust Company, as trustée under a mortgage, executed May 1, 
1911, by the San Antonio I-and & Irrigation Company, Limited, to it, against 
that and others of its subsidiary companles, praying for a foreclosure of the 
mortgage and the appolntment of a recelver of the mortgaged property, pend- 
ing final decree. One Preston, a bondholder and stockholder of the San An- 
tonio Land & Irrigation Company, had previously, but on the same day, 
filed a blU lu the district c-ourt of Bexar county, Tex., the purpose of which 
was the appolntment of a receiver of the corporation, as au insolvent cor- 

^=3For other cases see same toplc & KEY-NUMBEK in ail Key-Numbered Digeats & Indexes 
232 F.— 41 
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poration, under the statute of Texas, and, by an amendment, the marshaling 
of Its asserts and its liquidation under the Texas laws. The suit in the 
State court was filed and brought to the attention of the judge of that 
court some liours before the filing of the blll In the fédéral court, and the 
State court Judge had, prior thereto, made an order requirlng the défendant 
eorroration to show cause on August 24, 1914, why a receiver should not be 
appointed of the assets of the corporation. On August 12, 1914, the judge of 
the District Court of the United States for the Western District of Texas 
appointed Floyd McGown receiver of the défendant corporation in the fore- 
elosure suit, and he tooli possession of the assets of the corporation and con- 
tinued in possession of them up to and after the time of the filing of the in- 
tervention of the appellee herein. On August 31, 1914, the district court of 
Baxar county, Tex., appointed the appellee, Sidney J. Brooks, as receiver of 
the défendant corporation in that suit, under the pétition filed in that court 
by Preston. On September 23, 1914, the state receiver, Brooks, applied to 
the judge of the District Court of the United States for the Western District 
of Texas for leave to intervene in the suit filed by the Empire Trust Company, 
as trustée, in that court, which leave was granted ; and appellee thereupon 
âled bis intervention, asking that the receiver theretofore appointed in the 
foreclosure suit be directed to tum over the assets in bis possession to the 
intervener, as receiver under the appointment of the state court. This inter- 
vention came on for hearihg in the District Court of the United States for 
the Western District of Texas on the lOth' day of November, 1914, and the 
District Court, on that day, entered a decree in the intervention, directing its 
receiver, McGown, to turn over the property of the défendant corporation, in 
his possession as receiver, to the appellee, as receiver in the suit pending in 
the state court, and setting aside the previous order appointing McGown 
receiver in the foreclosure suit. . It is from this decree that the présent 
appeal is taken by the eomplalnant and the receiver, McGown. The appellee 
bas submitted a motion to dismiss the appeal, upon the ground that the 
decree appealed from is not a final decree. 

West & McMillan and Thomas H. Franklin, ail of San Antonio, 
Tex., for appellant Empire Trust Co. 

William Aubrey, of San Antonio, Tex., for appellant McGown. 

Williams & Hartman, of San Antonio, Tex., for appellant San An- 
tonio Land & Irrigation Co., Limited. 

Terrell, Walthall & Terrell, of San Antonio, Tex. (James D. Walt- 
hall and Frank C. Davis, both of San Antonio, Tex., and Alex S. Coke, 
of Dallas, Tex., on the brief), for appellee. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). [1] The 
decree was certainly not determinative of the issues presented by the 
original bill. It did, however, finally détermine the issues presented 
by the intervention of appellee. If the court below had ruled upon 
the intervention adversely to appellee, the finality of the decree agàinst 
him would be obvions. In view of the impossibility of the appellant 
proceeding with the foreclosure suit, and having a lien declared in it 
upon the mortgaged property, with the mortgaged property in the 
possession of another court of concurrent jurisdiction, we think the 
decree appealed from, directing the receiver in the foreclosure suit 
t.o turn the property over to the receiver appointed by the state court, 
was final. It was fatal to the relief prayed for in the foreclosure suit. 
The motion to dismiss is overruled, upon the authority of Wabash 
Railroad Co. v. Adelbert Collège, 208 U. S. 609, 28 Sup. Ct. 425, 52 
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L. Ed. 642; Central Trust Co. v. Grant Locomotive Works, 135 U. S. 
207-225, 10 Sup. Ct. 736, 34 h. Ed. 97; Grant v. E. & W. R. R. Co., 
50 Fed. 795, 1 C. C. A. 681. 

[2] The question presented on the merits is whether the court be- 
low properly directed its receiver to surrender the mortgaged property, 
of which he had taken possession, to the receiver appointed by the 
district court of Bexar county, in the insolvency proceedings pending 
in that court. The record fails to show that the property had been 
delivered to the trustée under the mortgage by the défendant corpo- 
ration prior to the institution of the suit in the state court by Preston. 
While the naked légal title to the real property was then in trustées 
for the défendant corporation, the record does not satisfactorily show 
that the mortgaged property was adversely held or possessed by such 
trustées or any one against the défendant corporation. Nor are we 
prepared to hold that the district court of Bexar county, Tex., was 
without jurisdiction to entertain the suit instituted by Preston therein 
and to appoint a receiver of the assets of the défendant corporation 
on his application. It is conceded that the suit in the state court was 
filed, and that an order, notice of which was afterwards served, was 
made by the judge of the state court, requiring the défendant to show 
cause why a receiver should not be appointed, beforç the fîling of the 
f oreclosure suit. It may also be conceded that possession of the as- 
sets of the défendant corporation would hâve become necessary to the 
exercise of the jurisdiction of the state court, at least, as it was in- 
voked under the amended pétition, which prayed for the marshaling of 
assets and liens and a distribution of assets among ail creditors, ac- 
cording to their priorities. It is also true that mère irregularities in 
the process or procédure in the state court, which do not avail to show 
a want of jurisdiction, cannot be considered in the United States court, 
upon an application to it to surrender its possession to the receiver of 
the state court. 

At the time the District Court of the United States for the Western 
District of Texas appointed its receiver, and at the time the receiver 
qualified and took possession of the mortgage property, the district 
court of Bexar county had made no order appointing a receiver in the 
cause there pending. The Texas state court had neither actual nor 
construçtive possession of the mortgaged property at that time. The 
seizure by the receiver in the foreclosure suit, subsequently filed in the 
fédéral court, was therefore no interférence with the possession of 
the state court or its receiver, since it then had none. The prior juris- 
diction of the state court had, however, been invoked in a way that 
might thereaf ter require the possession by the state court of the mort- 
gaged property for the accomplishment of the relief prayed for in the 
suit there pending. The question for détermination is whether the féd- 
éral court must surrender its first acquired possession to the state 
court, because the jurisdiction of the latter was first invoked in a matter 
which required possession of the res for its proper disposition. 

[3] The rule is stated by the Suprême Court in the case of Wabash 
Railroad v. Adelbert Collège, 208 U. S. 38-54, 28 Sup. Ct. 182, 187 
[52 Iv. Ed. 379J, as foUows: 
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"When a court of compétent jurisdiction lias, by approprlate proceedings, 
taken property iuto its possession tlirough Its officers, the property Is there- 
by wtthdrawn from the Jurisdiction of ail otlier courts. The latter courts, 
though of concurrent jurisdiction, are without power to render any judg- 
ment which invades or disturbs tlie possession of the property while it is in 
the custody of the court which has seized it. l'or the purpose of avoiding 
injustice which otherwise might resuit, a court during the contlnuance of its 
possession, as incident thereto and as anclUary to the suit in which the 
possession was acqulred, has jurisdiction to hear and détermine ail questions 
respectlng the title, the possession, or the control of the property. In, the 
courts of the United States this Incidental and ancillary jurisdiction exlsts, al- 
though in the subordinate suit there Is no jurisdiction arislng out of diversity 
of citizensliip or the nature of the controversy. Those prlnciples are of gên- 
erai application, and not peculiar to the relations of the courts of the United 
States to the courts of the states. They are, however, of especlal Importance 
with respect to tlie relations of those courts, which exercise independent ju- 
risdiction in the same territory, often over the same property, persons, and 
controversles. They are not based upon any supposed superiorlty of one 
court over the others, but serve to prevent a conflict over the possession 
of property, which would be unseemly and subversive of justice, and hâve been 
applled by this court in many cases, some of which are clted, sometimes in 
favor of the jurisdiction of the courts of the states, and sometimes In favor 
of the jurisdiction of the courts of the United States, but always, it is be- 
lieved, impartially and with a spii-it of respect for the just authority of the 
states of the Union." 

In the case of Palmer v. Texas, 212 U. S. 118-129, 29 Sup. Ct. 230, 
233 [53 ly. Ed. 435], the ruie is stated more broadly, as follows: 

"We thinlc the law of this court Is well established to be that jurisdiction 
over the property was acquired by the state courts when the reeeiver was 
appolnted, the judicial process served, and the reeeiver duly qualifled, al- 
though the * * • reeeiver had not taken actual possession of the prop- 
erty. This prlnciple was recognlzed in Farmers' Loan & Trust Co. v. Lake 
Street Electric Ry. Co., 1Î7 U. S. 51, 61 [20 Sup. Ct. 564, 44 L. Ed. 667], in 
which this court said: 'The possession of the resi vests the court which has 
flrst acquired jurisdiction, with the power to hear and détermine ail contro- 
versles relatlng thereto, and, for the time being, dlsables other courts of co- 
ordinate jurisdiction from exercising like power. This rule is essential to 
the orderly administration of justice, and to prevent unseemly conflicts be- 
tween courts whose jurlsdictions embrace the same subjects and persons. 
Nor is this rule restrlcted In Its application to cases where property has been 
actually seized under judicial process before a second suit is instltuted In 
another court, but it often applles as well where sults are brought to enforce 
liens against spécifie property, to marshal assets, to admlnister trust or 
liquidate insolvent estâtes, and in suits of a similar nature where, in the prog- 
ress of the litigatlon, the court may be compelled to assume the possession 
and control of the property to be affeeted. The rule has been declared to be of 
especlal importance in its application to fédéral and state courts.' " 

From thèse cases it appears that the rule may be invoked in two 
classes of cases: First, in cases where there has been a disturbance 
of the actual or constructive possession of the res in one court by the 
officers of another court of concurrent jurisdiction. Property in the 
actual possession of a reeeiver, appointed by one court, can in no event 
be disturbed by the action of a court of concurrent jurisdiction. It 
is equally true that property in the constructive possession of a re- 
eeiver of one court, who has been appointed and qualified, but has not 
reduced the property to bis actual possession, cannot be taken from 
his custody or that of the court appointing him by the action of any 
other court of concurrent jurisdiction. The rule is without exception 
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that the actual or constructive possession of one court through its re- 
ceiver cannot be disturbed by another of concurrent jurisdiction. The 
second class of cases tO' be considered is that in which there is no 
interférence with the possession, either actual or constructive, of one 
court by another court of concurrent jurisdiction, but only an inter- 
férence with the jurisdiction of one court by another of concurrent 
jurisdiction by the taking possession by the latter of property, not in 
the possession actual or constructive of the former, but which may 
become necessary to the exercise of its jurisdiction in the progress of 
the cause pending before it. Of thèse two classes, the Suprême Court 
said, in Palmer v. Texas, supra : 

"Nor is this rule restricted In Its application to cases wliere property has 
been actually seized under judiclal process before a second suit is Instituted 
in another court, l)ut it often applies as weU ii-here suits arc brought to en- 
force liens ayainst spécifie property, to marshal assets, to administer trusts or 
liquidate insolvent estâtes, and in suits of a similar nature, vyhere, in the 
p^-ogress of the litigation, the court maj/ be com.pelled to assume the pos- 
session and, contrai of the property to be affected." 

It seems clear that where the basis of the rule is an infringement 
of the jurisdiction of the court, and not an interférence with its pos- 
session of property, the rule dépends upon the existence of such a con- 
fîict and is not absolute. The quoted language of the Suprême Court 
indicates that the rule, where there is no disturbance of possession, is 
one of limited and not of universal application. It is a rule of comity, 
to be applied by the court asked to surrender its possession, only when 
it is shown that that court has interfered with the jurisdiction of the 
court asking the surrender. It was held to be merely a rule of comity 
by this court in the case of Adams v. Mercantile Trust Co., 66 Ked. 
617, 15 C. C. A. 1 ; a case in which there was a clear conflict of juris- 
diction. Where the issues in the two suits are the same, and their 
subject-matter substantially identical, comity and the orderly admin- 
istration of justice, and the désire to avoid a conflict of jurisdiction, 
require of the court that last acquires jurisdiction, though it be the 
first to acquire possession of the property involved in the litigation, that 
it surrender such possession, on application, to the court of concurrent 
jurisdiction which first acquired jurisdiction of the controversy. This 
was the holding in Palmer v. Texas, 212 U. S. 118, 29 Sup. Ct. 230, 
53 L. Ed. 435 ; Farmers' Loan Co. v. Lake Street Ry. Co., 177 U. 
S. 51, 20 Sup. Ct. 564, 44 L. Ed. 667; Adams v. Mercantile Trust Co., 
66 Fed. 617, 15 C. C. A. 1. In such cases, the court making the sur- 
render abdicates its jurisdiction over the cause, as well as surrenders 
possession of the res. 

However, where the issues in the subséquent suit are différent from 
those involved in the first suit, and the subject-matter is not identical, 
there can be no infringement of the jurisdiction of the court in which 
the first suit is pending, by reason of the institution of the second suit 
in a court of concurrent jurisdiction. The only identity between the two 
suits in that event is that they relate to the same property, and, this be- 
ing true, there is no apparent reason why the court which first acquires 
possession of the property should surrender its possession and thereby 
defeat its own jurisdiction, a jurisdiction which does not infringe upon 
the prior jurisdiction of the court in which the first suit was brought. 
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Where the purpose of both suits is the same, and the relief prayed 
for substantially identical, the prior jurisdiction of the first court should 
be respected. In the case of Palmer v. Texas, supra, the suit in the 
State court was an action by the state to forfeit the charter of the cor- 
poration and wind up its affairs. The suit in the United States court 
was an action by a stockholder to liquidate the corporation. Both were 
substantially alike in purpose. So, in the case of Farmers' Loan Co. 
V. Lake Street Ry. Co., supra, the suit in the fédéral court was an ac- 
tion to foreclose a mortgage, and that in the state court sought to 
enjoin the foreclosure. In the case of Adams v. Mercantile Trust Co., 
supra, the trustée under the mortgage was made a party défendant in 
the suit in the state court, so that the same issues were there presented 
as were involved in the subséquent suit in the fédéral court. An ex- 
amination of each of the authorities, in which the principle of sur- 
render has been applied to cases in which there was no interférence 
with possession, but only a claimed conflict of jurisdiction, we believe 
will show an identity of issues and subject-matter between the two 
suits. The case of McKinney v. Kansas Natural Gas Co. (D. C.) 209 
Fed. 772, is an exception. 

The principle is thus statèd in Gluck & Becker on Receivers, pp. 67, 
68 (2d Ed. pp. 89-91) : 

"The décisive test, as expressed; by the welght of authority, is that, when 
the controversy in both actions, is tlie same, the court first aequiring jurisdic- 
tion of the controversy will retain it, and It is not necessary that it should 
take actual possession th^ough its receiver of the property to obtain ex- 
clusive jurisdiction. If, however, the controversy is not the same, there is no 
conflict of jurisdiction as tO the question or cause, and the court which 
first acquires jurisdlcti<jn over the property by actual seizure through its 
receiver will enforee that jurisdiction, and assume the actual possession, to 
which it gives thé right, and until the property is seized, no niatter when the 
suit was commenced, the court does not hâve jurisdiction over the property, 
and another court of concurrent jurisdiction may appoint a receiver, and 
through Mm take. possession of the property." 

In the case of De La Vergne Refrigerating Mach. Co. v. Palmetto 
Brewing.Co. (C. C.) 72 Fed. 579, 584, 585, applying this principle. Cir- 
cuit Judge Simonton said : i ;, 

"The counsel who argued this case with equal ability and earnestness hâve 
treated it as threateniug a confilct of jurisdiction. But, as has been said, it 
is a quQStion of comity. The jurisdiction of the court over the controversy 
made hère is uncpiestionable. The jurisdiction of the state court over the 
controversy made there cannot be disputed. The receiver of this court is 
in actual, peaceable possession. The receiver of tlie state court was appolnted, 
subséquent to his apiwlntment, in proceedings antedating those in this court. 
* * * In View, therefore, of the fact that the controversy in the suit in 
this court is entirely distinct frora that in the state court, and that the 
scope and purpose of the proceedings in the state court are not those of the 
proceedings in this court, connected with the fact that the receiver hereto- 
fore appolnted In the main cause is in actual, peaceable possession of the prop- 
erty, and that the coraplainant holds a légal lien on the property, entltling 
it to Its possession through a receiver, the mortgagor being Insolvent, and 
that thls court has lieen asked by it not to exercise an act of discrétion, 
but to glve effect to a right secured to it by the Constitution and lavps of the 
United States, the prayer of the pétition cannot be granted, and it is so 
ordered/' 
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This was said of an application by a receiver, appointed by a state 
court in an action, first brought by a stockholder for the appointment of 
a receiver of the corporation, to hâve surrendered to him the property 
of the corporation, which was in the possession of a receiver in a suit 
for the foreclosure of a mortgage, subsequently brought. 

In the case of Moran v. Sturges, 154 U. S. 256-283, 14 Sup. Ct. 
1019, 1028 (38 L. Ed. 981), the Suprême Court said : 

"The contention is not only that the tltle to thèse vessels vested in the 
receiver as of July 31st, and that, in such a case as this, constructive is 
the équivalent of actual possession, but that, although the receiver did not 
qualify until after the seizure by the niarshal, he thereupon became con- 
structively possessed of the vessels as of July 31st, and the jurisdiction of 
the District Court was thereby ousted. But, if jurisdiction liad attached, it 
vvould not be defeated, even by the viithdrawal of the property for the pur- 
poses of the State court, and, moreover, the doctrine of relation has no appli- 
cation. As between two courts of concurrent and co-ordinate jurisdiction, 
having like jurisdiction over the subject-matter in controversy, the court 
which flrst obtalns jurisdiction Is entitled to retaln it without interférence, 
and cannot be deprived of its right to do so beeause It may not hâve firet 
obtalned physical possession of the property In dispute. But where the 
jurisdiction is not concurrent, and the subject-matter in lltlgatlon In the 
one is not withln the cognlzance of the other, while actual or even construc- 
tive possession may, for the time being, and in order to avold unseemly col- 
lision, prevent the one from disturbing such possession, yet where there is 
nelther actual nor constructive possession there is no obstacle to proceeding, 
and action thus taken cannot be Invalldated by relation. That doctrine is 
resorted to only for the advancement of justice, and, under thèse state stat- 
utes, is adopted to defeat fraudulent, unwarranted, and unjust dispositions 
of the debtor's propertv, and to accompllsh just and équitable ends. Herr- 
ing V. N. Y., Lake Erle, etc., Rallroad, 105 N. Y. 340, 377 [12 N. E. 763]. At 
the time thèse libels were iiled and the marshal seized the proiJerty, it had 
not been developed whether or when the receiver would or mlght glve the 
security required and enter upon the discharge of hls duties, and he had 
nelther actual nor constructive possession. The jurisdiction of the state 
court over the subject-matter of the wlndlng up of the corporation and the 
distribution of its assets dld not embrace the disposition of the clalms of 
the libelants upon thèse vessels, nor were they as holders of maritime liens 
represented by the attorney gênerai when he assented to the order of July 
31st, as mère creditors of the Sehuyler Company were. The adjudication by 
that order may hâve so operated on the tltle in respect of the parties to 
that suit as to place the property constructlvely in the custody of the law as 
of that date, but not as to ail persons and for ail purposes. Under the clr- 
cumstances we are unable to accept the conclusion that simply by the in- 
stitution of the winding up proceeding, property, subject to liens over which 
that court could not exercise jurisdiction in invitum, was placed In such a 
situation In respect of liabllity to being ultimately brought wlthin the custody 
of the court that the District Court could not obtaln jurisdiction for the purpose 
of ascertainlng and enforcing those liens in respect of which its jurisdiction 
was exclusive. It appears to us that the District Court violated no rule of 
comity nor any other rule in entertaining the libels." 

It is true the case of Moran v. Sturges is to be distinguished from 
this case, in that in it the state court did not hâve the capacity to take 
jurisdiction of the enforcement of maritime liens which were the sub- 
ject-matter involved in the suit in the fédéral court, whose jurisdiction 
thereof was paramount and exclusive, while in this case the Texas 
state court had the capacity to take jurisdiction of the action to fore- 
close a mortgage. The Suprême Court, however, did not limit the rule 
of nonsurrender to cases in which the court, asking the surrender, was 
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shùwfl to have no capacity to take jurisdiction of the controversy, and 
in Which the jurisdiction of the court in possession was exclusive and 
paramôunt. On the contrary, it was held to apply as well to cases in 
which both courts had capacity to take jurisdiction, in favor of the 
court which first actually obtained it. On pages 283, 284 of 154 U. 
S., page 283 of 14 Sup. Ct. (38 L. Ed. 981), the court said : 

"As betvveen courts of concurfent and co-ordinate .lurisdiction, havliig llke 
jurisdiction over tlie subject-matter in controversy, the court which flrst ob- 
tuins jurisdiction is cntitlcd to rctain it icithout interférence." 

The court again recognized that the rule of nonsurrender applied 
in cases in which the court asking the surrender had not actually taken 
jurisdiction first, though clothed with the power to do so, as well as 
those in which it had no potential jurisdiction, by declaring the rule 
applicable, both in cases "where the jurisdiction is not concurrent" and 
in cases where "the subject-matter in litigation in the one is not within 
the cognizance of the other." Cognizance and the want of it may be 
actual as well as potential. Again the Suprême Court said : 

"The jurisdiction of tlie state coui-t over the subject-matter of the winding 
up of the corporation and the distribution of its assets did not enibrace the 
disposition of tlie daims of the libelants upon thèse vessels, nor were tliey 
as holders of maritime liens represented by the Attorney (îeneral, when he 
assented to the order of July Blst, as mère creditors of the Schuyler Com- 
pany were." 

This language is more appropriate when applied to an absence of 
jurisdiction in fact than to an absence of jurisdiction in law. The 
Suprême Court held that a court having possession of the res is en- 
titled to retain it (1) as against any court which bas no jurisdiction of 
the controversy pending about it, though such court first assumed to 
exercise jurisdiction ; and (2) as against any court clothed with juris- 
diction of the controversy, provided jurisdiction was first obtained by 
the court in possession of the res and asked to surrender it. 

In this case the fédéral court was first in possession of the res, and 
is asked to surrender its possession to the state court, a court whose 
gênerai competency is conceded. The propriety of the surrender must 
therefore dépend upon which court in fact first obtained jurisdiction 
of the subject-matter in controversy. Conflict of jurisdiction as to 
the subject-matter of the litigation does not mean merely that the 
tVo suits relate to the same physical property. Moran v. Sturges 
holds directly to the contrary. It means that the issues involved, re- 
lief prayed for, and parties to the two suits are so substantially alike 
that the lis pendens of the last brought is included in the first. Unless 
it can be said that the issues involved, the relief sought, and the par- 
ties to the suit in the fédéral court were included substantially in the 
lis pendens of the prior suit in the state court, the jurisdiction of the 
former did not conflict with that of the latter. The subject-matter of 
the suit in the fédéral court exclusively related to the foreclosure of 
the appellant's mortgage. In the suit as originally brought in the state 
court the foreclosure of appellant's mortgage was not sought. The 
appellant, as trustée, and the bondholders, as such, were not made par- 
ties to it. There had then been no default that would authorize a 
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foreclosure. The attitude of the suit in the state court in thèse re- 
spects remained unchanged until after the foreclosure suit was filed in 
the fédéral court, and its receiver had been appointed and taken pos- 
session. In the absence of the mortgagee, the state court could only 
hâve dealt with the property covered by the mortgage subject to the 
lien of the mortgage. It could not hâve sold the mortgaged property 
free of liens, nor could it hâve foreclosed the lien of appellant's mort- 
gage in that suit as it then stood. Whatever may hâve been its power 
to acquire future jurisdiction of the foreclosure of the mortgage by 
amendment or intervention, it had not in fact donc so, when the suit 
in the fédéral court was filed. It follows that the state court did not 
obtain jurisdiction of the subject-matter of the suit in the fédéral court ; 
i. e., the foreclosure of the appellant's mortgage, by the filing of the 
suit in the state court, nor had it obtained it up to the time of the 
filing of the suit in the fédéral court. The fédéral court, consequently, 
first obtained jurisdiction of the subject-matter of the foreclosure of 
the mortgage. In doing so it did not corne into conflict with any prior 
jurisdiction of the state court, for it had obtained none. The fédéral 
court also first acquired possession of the mortgaged property, and this 
possession was necessary to enable it to exercise its first-acquired juris- 
diction to f oreclose the mortgage. 

We think the principle decided in the case of Moran v. Sturges prop- 
erly appHes to the facts of this case, though it be conceded that the 
district court of Bexar county, Tex., was clothed with gênerai juris- 
diction of actions to foreclose mortgages. We also cite in support of 
the right of the court first acquiring possession of the res to maintain 
it, as against a court in which was pending a suit, first brought, but 
relating to différent issues, and the objects of which would require it 
to take possession of the property during the progress of the suit, the 
cases of Mercantile Trust Company v. M., K. & T. R. R. Co. (C. C.) 
48 Fed. 351 ; Compton v. Jesup, 68 Fed. 263, 15 C. C. A. 397; State 
Trust Company v. National Land Imp. & Mfg. Co. (C. C.) 72 Fed. 
575. The case of McKinney v. Kansas Natural Cas. Co. (D. C.) 209 
Fed. 772, is opposed to this view. 

It is with this second class of cases that we are concerned in this 
case, since there was no actual or constructive possession of the res in 
the state court, when the receiver of the fédéral court assumed posses- 
sion of the mortgaged property. No receiver had at that time been ap- 
pointed by the state court. Moran v. Sturges, 154 U. S. 255-284, 14 
Sup. Ct. 1019, 38 L. Ed. 981. The suit in the district court was 
instituted by a creditor and stockholder for the purpose of winding 
up the corporation and distributing its assets among its creditors as 
an insolvënt corporation under the Texas statutes. No lien was sought 
to be enforced in it; the creditor, who was a bondholder, did not rely 
on his security, or seek to hâve enforced the lien of the mortgage. : The 
trustée under the mortgage was not made a party to the proceeding in 
the state court. After the suit was brought, other holders of bonds 
and of stock intervened, as well as certain riparian claimants; but 
the nature and the purposes of the suit were in no wise changed. The^ 
foreclosure of the mortgage lien was never within the lis pendens of 
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the State court suit. It was always and exclusively a liquidation pro- 
ceeding by gênerai creditors under the Texas statutes. 

The suit in the District Court of the United States for the Western 
District of Texas sought exclusively the foreclosure of a mortgage 
which was a first lien on the property of the corporation. The plain- 
tiff was the trustée under the mortgage, the défendants were the 
mortgagor and certain subsidiary corporations. The record shows 
quite conclusively that there was no probable equity over and above the 
mortgage indebtedness, and that the bondholders were primarily, if 
not exclusively, interested in the administration of the property. They 
had a prior daim over the unsecured creditors represented in the state 
insolvency proceedings, a claim which was not within the issues or 
subject-matter of that proceeding. Though some of the creditors in 
the state suit happened to be bondholders, they were not there insisting 
on their security or seeking to enf orce it, and so were in the attitude of 
unsecured creditors. 

Under the circumstances, we conclude that the issues, the subject- 
matter, and the relief prayed for in the two suits are so différent that 
it cannot be said there is a conflict of jurisdiction between them. If 
both suits had sought the winding up of the corporation because of its 
insolvency, or both had sought to enforce a mortgage lien on the prop- 
erty of the corporation, such a conflict of jurisdiction would hâve ex- 
isted, and possession would hâve been rightly surrendered to the court 
in which the first suit was instituted. 

Neither the rule that, in case of conflict of jurisdiction, possession 
should be surrendered to the court first acquiring jurisdiction of the 
controversy, where it is or may be required for the purposes of the 
litigation during its progress, nor the rule against the disturbance of 
the court's possession has, therefore, any application in this case. 

In addition, in this case, the persons having the prior right and prob- 
ably the exclusive interest in the property, which is the subject-matter 
of the litigation, are the bondholders, who are represented by the plain- 
tifï in the suit in the fédéral court. Ordinarily the parties chiefly in- 
terested in the administration of the property should be permitted to 
sélect the forum. It is asked, however, that the court, in which the 
prior lien is sought to be enforced, which has full jurisdiction to en- 
force it, and whose receiver is in peaceable possession of the mortgaged 
property, acquired by him when the state court had neither actual 
nor constructive possession of it, surrender the possession to a re- 
ceiver, appointed by the state court, in a suit instituted by creditors, 
whose claims are entitled to payment only after tliose of the bond- 
holders are fully satisfied, when to do so would defeat the jurisdic- 
tion of the fédéral court to foreclose the mortgage, which the plaintifif 
has rightfully invoked, and remit the plaintifï, along with the res, to 
the state court, to apply for leave to intervene in the insolvency pro- 
ceedings to assert the lien of its mortgage in a proceeding, which had 
not taken cognizance thereof. 

It appears to us that no rule of comity required the District Court 
to surrender its possession under the circumstances indicated, if it 
be conceded that a case, in which there is no conflict of jurisdiction 
between the state and fédéral courts, and no interférence by the fédéral 
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court with the possession, actual or constructive, of the state court, is 
one to which the rule of comity applies at ail. 

The decree appealed from is reversed, and the cause is remanded, 
with instructions to set aside the order of November 10, 1914, rein- 
stating the order of August 1, 1914, and thereafter proceed in the 
case as equity and good conscience may require. 

WALKER, Circuit Judge (dissenting). I do not concur in the con- 
clusion last stated in the foregoing opinion. It seems to me that the 
withholding from the state court of the possession of the property in 
question has the affect of interfering with that court's first acquired 
jurisdiction, as its possession of that property was necessary to enable 
it to exercise that jurisdiction. The conclusion that this is permissible 
is not reconcilable with the proposition that "as between two courts 
of concurrent and co-ordinate jurisdiction, having like jurisdiction 
over the subject-matter in controversy, the court which first obtains 
jurisdiction is entitled to retain it without interférence, and cannot be 
deprived of its right to do so because it may not hâve first obtained 
physical possession of the propertv in dispute." Moran v. Sturges, 154 
U. S. 256, 283-284, 14 Sup. Ct' 1019, 1028 [38 L. Ed. 981]. The 
eiïect of the décision in the case cited was that the proposition just 
stated by quoting from the opinion rendered in that case was not ap- 
plicable therein, because that was the case of the exercise of a juris- 
diction which was exclusive, not being possessed by the court whose 
jurisdiction was first invoked, that court not being vested with the 
admiralty jurisdiction, which was exercised by the court which first 
took possession of the property in question. In the instant case it is 
not denied that the state court had jurisdiction, which was exercisable 
in the suit first brought in it, to marshal the assets which that court 
was asked to take possession of by its receiver, to ascertain ail claims 
to or against those assets, including liens or charges thereon, and to 
make distribution to ail parties in interest according to their priorities. 
Such a jurisdiction includes the power to require a mortgagee of the 
whole or a part of those assets to intervene in that suit and assert 
his claim therein. The suit subsequently brought in the fédéral court 
invoked the exercise by that court, not of a paramount or exclusive 
jurisdiction, but of a jurisdiction which it had concurrently with the 
state court. I hâve not been convinced that the latter court properly 
can be deprived of its right to retain its first-acquired jurisdiction be- 
cause another court, the concurrent and co-ordinate jurisdiction of 
which subsequently was invoked, first obtained physical possession 
of the property in dispute. I do not understand that the rule above 
stated is subject to an exception which renders it inapplicable when the 
suitor in the subsequently brought suit, in which possession is acquired, 
asserts a claim to or against the property in question which the court 
to which he resorts regards as being entitled to priority over the claim 
previously asserted by another in another court; the subsequently as- 
serted claim being one which is cognizable by the court whose jurisdic- 
tion first attached, and in the suit which was the first one that invoked 
a jurisdiction the exercise of which required possession of the property 
in question. 
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McGOWN et al. v. BROOKS. 

(Circuit Court of Appeals, Flfth Circuit. April 20, 1916.) 

No. 2753. 

Pétition for Teniporary Ilestrainiiig Ordei" and Injunction to the District 
Court of tlie United States for the SVestern District of Texas; Thomas S. 
Maxey, Judge. 

Suit by Floyd McGown, receiver of the San Antonio Land & Irrigation 
Company, against S. J. Broolis, receiver. On pétition for teniporary restrain- 
ing order and injunction. Denied. 

William Aubroy and Thomas H. Franklin, both of San Antonio, Tex., for 
petitioners. 

.Tas. D. Walthall, of San Antonio, Tex., for respondent. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, District 
.Judge. 

PER CURTAM. This case was cumulated and heard wlth No. 2761, 232 Fed. 
641, C. C. A. , just declded. The pétition Is denied, wlth costs. 



ACZEL et al. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. February 3, lOlG.) 

Ko. 2269. 

1. OONSPIEACY ®=328— PREVENTING VoTING AT C0>fGRESSI0NAL ELECTION — ■ 

ScoPE OF Civil Rights — Statutb. 

The right of a qualified elector to vote at an élection for Members of 
Congress or l'nited States Seuators is a rlglit secured to hini, by the Con- 
stitution and laws of the United States, and a consi>iracy to deprive an 
elector of such riglit constltutes an offense, under Crln)inal Code (Act 
March 4, 1909, e. 321) § 19, 35 Stat. 1092 (Comp. St. 1913, § 10183). 

[Ed. Note. — For other cases, see Consplraey, Cent. Dlg. §§ 40, 41; Dec. 
Dlg. ig=28.] 

2. COKSPIBACY <S=»43(6) — CONSPIKACY TO INJURE PeRSONS IN EXERCISE OF ClV- 

IL Rights — Indictmbnt. 

A count of an indlctment whlch aptly charges a consplraey by défend- 
ants to injure and oppress electors named in the free exercise of tlieir 
right to vote at an élection for United States Senator and Représenta- 
tive in Congress Is not bad because It also charges that a furtlier object 
of the consplraey was to Injure and oppress certain of the cltizens Ih the 
exercise of thelr riglit to act as élection officers and to be free from ar- 
rest without due jirooess of law, whether or not the latter charges alone 
State an offense under Crlminal Code, § 10. 

[Ed. Note. — For other cases, see Consplraey, Cent. Dlg. § 86 ; Dec. Dlg. 
©==>43(6).] 

3. CONSPIKACY <S=>43(6) — CONSPIRACY TO INJURE PEESONS IN THE EXERCISE 

OF Civil Rights — Indictment. 

An indlctment under Crlminal Code, § 19, charglng défendants wlth 
consplraey to Injure, oppress, and Intinildate persous nauied and other 
persons unknown, alleged to be "qualifled voters and entitled to vote at 
said élection," in the exercise of thelr right to vote at an élection for Sen- 
ator and Représentative in Congress, is not insuttlcient because it does 

ê=3For other cases see sarae toplc & KEY-NUMRER in ail Key-Numbered Dlgests & lnde.\eb 
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not eontaln an averment that such persons were registered, which under 
the law of the state was required to entitle thein to vote. 

[Ed. Note. — For other cases, see C'onsplracy, Cent. Dig. § 86; Dec. Dig. 
(5=4.3(6).] 

4. CoNSPiBACT <g=43(6) — Indictment — Description or Offense. 

In an Indlctment for consplracy to do an unlawful act, the unlawful 
act which is the object of the consplracy Is not required to be set forth 
wlth such partlcularity as in case of a prosecution for the commission of 
the substantive offense. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. § 86; Dec. Dig. 
<©=543(6).] 

5. Criminal Law ©=1134(3) — ^Appeal and Eebob — Revxew. 

Where one count of an indictment under which défendants were con- 
victed is good, and the sentence is no greater than could lawfully be 
imposed upon such count, the question of the sufflciency of other counts 
becomes inimaterial in a reviewing court. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2989, 2990, 
3056 ; Dec. Dig. <S=1134(3).] 

In Error to the District Court of the United States for the District 
of Indiana ; Albert B. Anderson, Judge. 

Criminal prosecution by the United States against Alexander Aczel, 
Donn M. Roberts, William Crockett, George Ehrenhardt, John E. 
Green, Charles Houghton, Harry Montgomery, Hilton Redman, Eli 
H. Redman, Elmer Talbot, Lewis Nunley, and others. Judgment of 
conviction, and défendants named bring error. Affirmed. 

Indictment was retumed in the District Court for the District of Indiana 
against 126 persons for an offense in respect to the gênerai élection held in 
vigo county, Ind., November 3, 1914. Under the Indlctm'ent 115 of those In- 
dicted were arrested, and on arraignment 83 of thèse pleaded gullty, 5 not 
guilty, and 27 (Includlng plalntlffs in error) filed demurrers to the indictment. 
The court overruled the demurrers, and the demurrants thereupon pleaded 
not guilty. After a trial laisting about a month, a verdict of gullty was found 
against 27 of the défendants. Jlotion for new trial and in arrest of Judgment 
belng overruled, Judgment was rendered. The eleven who prosecuted the wrlt 
of error hereln were each sentenced to imprlsonment in the penitentlary on 
each of the four counts of the indlctnïent ; the longest period of sentence be- 
lng in each case under the flrst count, where as to any défendant the terms 
fixed under the several counts dlffer. Fine was imposed on each défendant 
under the flrst count only. As to each défendant the sentence of imprison- 
m'ent under the several counts was made concurrent, and not cumulative. 
Therè is no bill of exceptions, and the only question raised by the assignment 
of errors or presented by counsel is as to the sufflciency of the indictment. 

The indictment Is volumlnous, occupying as It does 60 pages of the prlnted 
transcript. It is stated in condensed form in the opinion by Judge Anderson 
in passing on the demurrers, as reported in United States v. Aczel et al. (D. 
C.) 219 Fed. 917, pages 918 to 927. In vlew of the errors asslgned and the 
propositions presented and urged hère, stlll briefer statement of the indict- 
ment will suffice. There are four counts. 

The flrst charges a violation of section 19 of the Criminal Code (Rev. Stat. 
U. S. § 5508, Comp. St. 1913, § 10183), which, so far as hère material, is as fol- 
lows: "If two or more persons conspire to injure, oppress, threaten, or intlml- 
date any citizen in the free exercise or enjoyment of any right or privilège 
secured to him by the Constitution or laws of the United States, or beeause of 
his havlng so exerclsed the same, * * ♦ they shall be flned not more than 
five thousand dollars and imprisoned not more than ten years. * * * " It 

<S=3For other cases see samo topie & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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allèges that on September 1, 1914, the défendants conspired together to In- 
jure, oppress, threaten and intlmidate citizens named, and others whose names 
were unknown, in the free exercise and enjoyment of the rights and privilèges 
seeured to them by the Constitution and laws of the tTnlted States, viz. the 
right to vote for a candidate for United States Senator and Représentative 
in Congress at the gênerai élection to be held November 3, 1914, and that as 
part of sueh consplraey they further conspired to Injure and oppress certain 
of said citizens In thelr right to act as judges, clerks and inspectors on élection 
boards at said élection, and In the right of said citizens and voters to be se- 
cure in thelr personal Uberty, and freedom from arrest veithout due process 
of law. 

It is chàrged that the persons alleged to hâve been conspired agalnst were 
quallfied voters, entltled to vote at sueh élection and to serve as élection offl- 
cers thereat ; thelr âge, résidence and dtizenshlp as required by law for vot- 
ing and serving as sueh élection officers being stated. But it is not stated that 
they were reglstered, as is required of voters in Indlana before they may vote, 
nor that those to be deprlved of the right to act as élection officers had no 
wager or money bet on the resuit of the élection,, and were not related to any 
candidate for office at sueh élection — the Indlana élection laws provlding that 
those havîng any wager or nïoney bet on the resuit of the élection, or wbo are 
related In specifled degree to any sueh candidates, may not act in certain 
eapaelties as élection officers. In considérable détail the plan of the alleged 
consplraey is set out, including the intended uSe by the alleged eonspirators of 
flrearms, threats, intimidation of the voters, causing others to vote upon thelr 
names and In thelr stead, fraudulent manipulation of votlng machines, and the 
like, in order to prevent the citizens from voting, and the use of forcé, threats, 
intimidation and flrearms to prevent thelr actlng as élection officers, and the 
arrest of said citizens w'ithout process of law, for no offense and confine them 
in détention cells and jalls, certain of said défendants pretending to so act In 
thelr officiai eapaelties as officers of the state of Indlana, which they then re- 
spectively were, viz. sberlfC of said Vigo county, and mayor, chlef ôf police, 
assistant chlef of police and pollcem'en of the city of Terre Haute. The count 
charges that in pursuance of the consplraey the persons named were prevent- 
ed from votlng at the élection, and that certain of them were preventd from 
acting as sueh élection officers, and certain of them arrested and placed in jail 
and détention cell, without due process of law. 

The second count charges a eonspiracy under section 37 to defraud the 
United States by commlttlng a wlllful fraud upon certain enumerated laws of 
the United States, through obstructing the administration of sueh laws, and 
brlnging about thelr maladministration, by fraudulently proeuring a certifi- 
cate of élection as congressman for one not so eleeted, and foistlng upon Con- 
gress as a niember thereof sueh person to be so fraudulently declared eleeted, 
and defraudlng the United States out of a congressm'an's annual salary. 

The thlrd count charges consplraey under section 37 "to commit an offense 
agalnst the United States," the offense so to fae committed being a violation of 
section 219 of the Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1096; 1130 
[Comp. St. 1913, §§ 10201, 10385]), relatlng to "use of the mails to, defraud"; 
the scheme chargea being one to fraudulenlly collect money from saloon keepers 
and keepers of disorderly houses through varlous fraudulent promises and 
prêteuses, and thereby ralslng a fund to corrupt the electorate, and thus in- 
fluence and eontrol the élection, and to use the mails to carry out the scheme. 
Many overt acts are chargea in thls and the preceding count. 

Count 4 charges a direct violation of section 215, alleglng a scheme or ar- 
tifice to defraud very much as in count 3, and charging that in the exécution 
of the scheme one of défendants deposlted a certain letter In the United States 
post offiee at Terre Haute. 

Under the vlews expressed in the opinion, It Is not essçntial that the last 
three counts be more fully set out. 

Elias D. Salsbury, of Indianapolis, Ind., for plaintiffs in error. 
Frank C. Dailey, of Bluffton, Ind., for the United States. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 
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ALSCHULER, Circuit Judge (after stating the facts as above). 
The sufficiency of the indictment is the only question brought hère for 
détermination. 

[1] The first of the four counts being predicated on section 19 of 
the Criminal Code, which malces it a criminal act to "conspire to in- 
jure, oppress, threaten or intimidate any citizen in the free exercise or 
enjoyment of any right or privilège secured to him by the Constitution 
and laws of the United States," the validity of the count will dépend 
primarily on whether the infraction therein charged is in respect to any 
right or privilège which is secured to the citizen by the Constitution 
and laws of the United States. What are rights of citizens, secured to 
them by the Constitution and laws of the United States, bas been a 
subject of fréquent considération by the fédéral courts. Article 1, § 
2, of the fédéral Constitution, proyides that : 

"The House of Représentatives shall be composed of mierabers clxosen every 
second year by the people of the several states, and the electors in each state 
.shall hâve the qualifications requisite for electors of the niost numerous branch 
of the State Législature." 

It has been repeatedly held by the fédéral courts, and particularly 
in cases where conspiracies under section 19 were charged, that the 
right of voters to vote at élections for Member of Congress is a right 
secured by the Constitution and laws of the United States. Ex parte 
Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274; In re Coy, 
127 U. S. 731, 8 Sup. Ct. 1263, 32 L. Ed. 274; Wiley v. Sinkler, 179 
U. S. 58, 21 Sup. Ct. 17, 45 L. Ed. 84 ; Swafïord v. Templeton, 185 
U. S. 487, 22 Sup. Ct. 783, 46 L. Ed. 1005 ; James v. Bowman, 190 U. 
S. 127, 23 Sup. Ct. 678, 47 L. Ed. 979; United States v. Mosley et al., 
238 U. S. 383, 35 Sup. Ct. 904, 59 L. Ed. 1355 ; Félix v. United States, 
186 Fed. 685, 108 C. C. A. 503 ; United States v. Stone (D. C.) 188 Fed. 
836. 

From the opinion in the very récent Mosley Case, which involved 
an indictment under section 19 for conspiracy to injure and oppress 
citizens of Oklahoma in their right to vote for a Member of Congress, 
we quote the f ollowing : 

"It is not open to question that this statute is constitutional, and constltu- 
tionally extends some protection, at least, to the right to vote for Members 
■of Congress. Ex parte Yarbrough, 110 U. S. 6-51 [4 Sup. Ct. 152, 28 L. Ed. 
274] ; Ix)gan v. tlnited States, 144 U. S. 263, 29.3 [12 Sup. Ct. 617, 36 L. Ed. 
429]. We regard it as equally unquestlonable that the right to hâve one's 
vote counted is as open to protection by Congress as the right to put a ballot 
In a box." 

Since the adoption of the Seventeenth Amendment to the Constitu- 
tion, providing for the popular élection of United States Senators, and 
the act of Congress of June 4, 1914, providing a temporary method of 
electing United States Senators, the right to vote at any such élection 
for United States Senator must be likewise considered a right se- 
cured by the Constitution and laws of the United States. Indeed, the 
applicability of section 19 to conspiracies to injure citizens in their 
right to vote for Senators and Congressmen at élections where they 
are to be chosen does not seem hère to be controverted, although it 
appears from the opinion of the District Court rendered in passing on 



656 232 FEDERAL REPOETEK 

the demurrers, that the main contention there made în support of the 
demarrers was that the right to vote for Senators ànd Members of 
Congress was not one which was secured by the Constitution and laws 
of the United States. Possibly the présent attitude on this proposition 
has been influenced by the Mosley Case, supra, the opinion in which 
has been handed down since the judgment of conviction herein. 

[2] But with respect to the right of serving as élection officers, and 
of freedom from arrest without due process of law, it is earnestly in- 
sisted on behalf of plaintiffs in error that thèse are not rights which 
are secured by the Constitution and laws of the United States, and that 
as to thèse section 19 has no application. If the count were grounded 
wholly on an alleged conspiracy to injure citizens in respect to their 
rights generally to serve as officers of élection, and to be free from 
arrest without due process of law, as rights secured by the Constitu- 
tion and laws of the United States rather than by the laws of the states, 
serious doubt of the validity of such a count might, under the décisions, 
be well entertained. United States v. Cruikshank et al., 92 U. S. 542, 
23 L. Ed. 588; United States v. Harris, 106 U. S. 629, 1 Sup. Ct. 601, 
27 L. Ed. 290; Civil Rights Cases, 109 U. S. 3. 3 Sup. Ct. 18, 27 L. Ed. 
835 ; James v. Bowman, 190 U. S. 127, 23 Sup. Ct. 678, 47 L. Ed. 979 ; 
Hodges V. United States, 203 U. S. 1, 27 Sup. Ct. 6, 51 L. Ed. 65. 

But if it be assumed that, abstractly and generally considered, the 
right to act as judge, clerk, or inspector of élections, and the right of 
liberty, and freedom from arrest without due process of law, are not 
rights which are secured by the Constitution or laws of the United 
States, but are dépendent upon the laws of the state, it must be remem- 
bered that the charges in this count with respect to the right to serve 
as élection officers and the right of immunity from arrest without due 
process of law, are not separate counts of the indictment, but are a part 
of the first count, and are therein set forth as part of the conspiracy to 
injure the persons named in their right to vote for a Senator and a 
Member of Congress. In this relation they cannot be considered in 
the same light as if, in separate counts, the rights alleged to hâve been 
violated were the right to serve as such élection officers and the right to 
immunity from arrest, independent of and disconnected with any pur- 
pose thereby to influence the élection of à United States Senator or 
Représentative in Congress. 

But if they were alleged in the same count as separate purposes of 
the same conspiracy, without allégation of connection with the con- 
spiracy to injure the voters in their right to vote as set forth in the 
count, this would not invalidate the count in so far as it may properly 
charge a conspiracy to injurioiisly afifect citizens in their right to vote 
for United States Senator and Member of Congress, as a right secured 
by the Constitution and laws of the United States. If the count aptly 
charges the défendants with conspiracy in respect to the last-named 
right, the count would be good, regardless of those other parts of the 
count which might charge that the conspiracy had also for its object 
the injury of citizens in respect to other rights. 

[3] We are thus brought to the considération of the spécifie ob- 
jection urged against the sufficiency of thé count in its statement of the 
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last-named charge. As to this the only contention made is that the 
count does not allège that the citizens against whom the conspiracy is 
alleged to hâve been formed were registered as required by the laws of 
Indiana to entitle them to vote at the élection. Voting is not obligatory, 
but one possessing the prescribed qualifications of âge, sex, citizenship, 
and résidence is entitled to vote, and may do so if he will comply -tvith 
those régulations which the law has provided to insure that none do 
vote but those possessing such qualifications, and that each voter shall 
hâve opportunity freely to vote once at the élection, and that his vote 
shall be counted. Registration does not give the individual the required 
qualifications to constitute him a voter, but is for the due and proper 
identification of the individual as one possessing those qualifications. 
In order to vote, he must register at the time and place fixed by law, 
and must présent himself at the legally constituted polling place, re- 
ceive the ballot as provided by law, retire to a legally designated place 
and there mark the ballot as the law prescribes, and deposit only the 
ballot so received in a ballot box supplied according to law. If he 
neglects or refuses to comply with any of thèse requirements, he cannot 
vote. But is he then any the less a voter, or, having voted, does he 
thereupon cease to be a voter until the next registration day rolls around, 
when he may again register preparatory to voting at the next gênerai 
élection? In other words, is he to be considered a voter only for the 
brief period intervening between the time he registers and the close of 
élection day? If this were so, then for the far greater part of the time 
Indiana would hâve no voters at ail. 

The Century Dictionary defines a voter as "one who votes, or has a 
légal right to vote ; an elector." And it defines an elector to be "one 
who elects or has a right of choice ; a person who has the légal right of 
voting for any functionary, or the adoption of any measure ; a voter." 
The words "voter" and "elector" are interchangeably employed in the 
élection and registration laws of Indiana, a considération of which 
makes it évident that thèse terms as there employed hâve référence to 
those possessing the prescribed qualifications, having which, they are 
entitled to register and to do those other things which the law pre- 
scribes the voter shall do preliminary to actually depositing his ballot. 

Section 6876, Burns' Stat. Ind., provides that one having the enu- 
merated qualifications "shall be entitled to vote in the precinct where 
he may réside." Registration is not there stated as such a qualification. 
Section 6977e refers to the registration of "voters" ; likewise section 
6977w. Section 6977f, providing for places and notices for registra- 
tion, prescribes a form of public notice headed "Important Notice to 
Voters of Registration," and it begins, "Every voter of the precinct is 
required to register at a session of the board," etc. Section 6977c pro- 
vides for a registration board of three, one inspecter and two clerks, 
who shall be voters of the voting precinct, the inspector to be appointée! 
in August, and the clerks ten days before the meeting of the registra- 
tion board. Section 6977x provides that in certain cases on pétition of 
300 voters, filed 80 days before the élection, a session of the registra- 
tion board shall be held on the ,S9th day before the élection. 

If by the term "voters," as employed in thèse acts, "registered 
232 F.— 42 
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voters" was meant, there could be no such earlier registration day fixed 
for lack o£ the 300 voters who would be qualified by their registration 
to sign the pétitions. But, more serious, and yet more anomalous, since 
registration must be by and through the registration boards, the mem- 
bers of which can be only qualified voters, if to be such qualified voters 
they are required to be registered, there could be no registration boards, 
and hence no registry, and consequently no voters, either before or 
after the élection, and the registration law v^ould defeat itself and the 
élection as well. 

Section 6209 provides for filing certificates and pétitions of nomina- 
tion with the Governor of the state not more than 60, nor less than 20, 
days before the day of élection. Section 6899 provides that pétitions 
for nomination of candidates for office shall be signed by "electors 
qualified to vote for such candidates." If by "electors qualified to vote 
for such candidates" were meant only those who are registered, no 
pétition for nomination could lawfully be signed or filed more than 
29 days before the élection, except in those spécial cases where by péti- 
tion a registration day is fixed 59 days before the élection. 

There are varions statutes prescribing that to inaugurate certain 
public acts or projects — such as making certain improvements, or issu- 
ing bonds and the like — a certain number or proportion of voters must 
sign pétitions therefor. If in such statutes the term "voters" was 
held to mean "registered voters," there would be only a very brief 
period out of each two years during which such statutory requirements 
could be complied with. It thus seems plain enough that the statutes, 
in the enployment of the term "voters," do not of necessity contemplate 
voters who are registered. 

The count charges that the conspiracy was entered into on Septem- 
ber Ist to prevent the persons named and others unknown from voting 
for Senator and Congressman at an élection which was to be held the 
following Novemher 3d — 63 days later. Voters can register the twen- 
ty-ninth day before the élection (§ 6977d), or, in case of pétition there- 
for, on the fifty-ninth day before the élection (section 6977x). On 
the date fixed by the indictment as that on which the alleged crime was 
committed through entering into the conspiracy charged, it was im- 
possible for àny voter to bave been registered for the following Novem- 
ber élection. So, even if the indictment had charged that on Septem- 
ber Ist, the date of the alleged conspiracy, the voters to be affected by 
the conspiracy were registered, the allégation as to registration would 
bave to be disregarded, because under the law they could not possibly 
then hâve been registered. 

If, therefore, this count is invalid, because it does not state that those 
against whom the alleged conspiracy was formed were registered, 
there could be formulated no valid indictment for any conspiracy to 
prevent persons from voting, if the conspiracy was formed and had its 
existence during the time intervening between the close of one gênerai 
élection and 59 days prior to the next gênerai élection ; and during such 
long periods of time conspiracies might thus be conceived and brought 
forth with absolute impunity, so far as regards the conspiracy laws 
of nation or state. Such resuit was surely not intended, nor do the 
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holdings of the courts in similar and analogous cases sustain the con- 
tention made. 

In Steigman et al. v. United States, 220 Fed. 63, 135 C. C. A. 631, 
the indictment considered was for a conspiracy to violate section 29b 
of the Bankruptcy Act, which provides that one "having knowingly and 
fraudulently concealed while a bankrupt * * * from his trustée 
any of the property belonging to his estate in bankruptcy" shall be pun- 
ished as provided. The indictment failed to show that a trustée in 
bankruptcy had been in fact appointed, and it was urged that, if there 
never was a trustée, there could not be a conspiracy to withhold prop- 
erty from a trustée. The court said : 

"In view of the fact that In this case the défendants were charged by In- 
dictment with the crime of conspiring to violate a statute of the United States, 
and were not charged by the indictment with the actual violation of that stat- 
ute, we are of opinion that the appointment of a trustée was not essential to 
complète the offense of conspiracy, and therefore the allégation of the appoint- 
ment of a trustée was not essential in charging that offense." 

The opinion quotes with approval from United States v. Cohn et al. 
(C. C.) 142 Fed. 983, the language of Judge Holt in passing on a de- 
murrer to an indictment charging a similar conspiracy to violate the 
Bankruptcy Act, as f ollows : 

"A conspiracy to conïmit a crime always, in the nature of the case, précèdes 
the commission of the crime; and, in niy opinion, it does not foUow, because, 
at the time a conspiracy is entered into to conceal property from a trustée, 
no trustée has been appointed, and no proeeedlngs in bankruptcy begun, that 
therefore the crime of conspiracy under section 54-10 cannot hâve occurred. 
The Indictment allèges, as a part of the conspiracy, a plan to brlng about the 
flling of pétitions in involuntary bankruptcy and adjudications thereon, and 
that, pursuaùt to the conspiracy, property was removed and concealed before 
the proeeedlngs, were taken, was intentionally omitted from the schedules, 
and was kept concealed fronï the trustée after his appointment and qualifica- 
tion. In my opinion, such a conspiracy constitutes a criminal offense. The 
true test is could a conviction be had if no bankruptcy proeeedlngs were ever 
taken. I think it could. If, in addition to the organizatlon of the conspiracy, 
any of the parties to it did any act to effect the object of the conspiracy. Un- 
doubtedly a criminal prosecution, in such a case, would be harsh and unusual ; 
but, In my opinion, a crime would hâve been committed in such a case, even 
if no proeeedlngs in bankruptcy were, in fact, ever taken. A conspiracy to 
murder joined with a single act done by the consplrators to effect the object 
of the conspiracy would be a crime under section 5440, and would not cease 
to be a crime because no murder was com'mitted." 

Under the reasoning of thèse cases, which we consider sound, it 
may well be said that if on September Ist an unlawful conspiracy was 
formed to deprive citizens of their right to vote, as charged in the 
indictment herein, the crime was then committed, and conviction for 
such conspiracy might be had, wholly regardless of whether or not 
thereafter a single voter was in fact registered, or the élection did in 
fact take place. 

[4] But, apart even from this considération, under the adjudicated 
cases it seems well settled that in an indictment for conspiracy to do 
an unlawful act, the unlawful act which is the object of the conspiracy 
is not required to be set forth with such particularity as in the case 
of a prosecution for the commission of tlie substantive offense, and 
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that in any event allégation of the qualifications of the voter would be 
sufficient if, as chargea in the indictnient herein, it is stated that the 
persons to be prevented from voting "were qualified voters and en- 
titled to vote at said élection." 

In Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 
L. Ed. 278, the indictment charged a conspiracy to commit subornation 
of perjury, To the objection that the indictment did not set eut with 
tecimical précision the éléments essential to the commission of the 
crime of subornation of perjury, the court said (207 U. S. 447, 28 Sup. 
Ct. 171 [S2L. Ed. 278]): 

"But in a charge of conspiracy the conspiracy Is the glst of the crime, and 
certalnty to a comnion intent, sufficient to identify the offense whlch the dé- 
fendants conspired to commit, Is ail that Is requisite in statlng the oh.iect of 
the conspiracy." 

It was further said in that case (207 U. S. 449, 28 Sup. Ct. 171, 52 L. 

Ed. 278) : 

•'It was not essential to the commission of the crime that In the mlnds of 
the consplrators the précise persons to be suborned, or the tlmte and place of 
such suborning, should hâve been agreed upon, and as the crinilnallty of the 
conspiracy charged eonsisted in the unlavvful agreement to compass a crim- 
Inal purpose, the indictment, we thlnk, sufflciently set forth such purpose." 

In Ching v. United States, ,118 Eed. 538, 55 C. C. A. 304, the court, 
referring to an indictment for conspiracy to commit an ofl'ense, said : 

"In such cases the offense which is iiitended to be commltted as the resuit 
of the conspiracy need not be describetl as fully as would be required in un 
Indictment in whicli such matter was charged as a substantlve crim»." 

United States v. Cahill (C. C.) 9 Fed. 80, involved an indictment for 
unlawfully preventing a qualified voter from exercising the right to 
vote. The person whose vote was refused was described as "a qualified 
voter." No spécifie qualifications were enumerated. The court said : 

"While it may be conceded that wliere a person ofifering to vote sues an offi- 
cer of élection for refusing hls vote, or where he is the party plaintltt! whose 
right of action is dépendent on hls légal quallflcation, he should set out the 
facts on whlch hls quallflcation rests, yct that raie does not apply where, as 
in this case, the défendant is not the voter, but a défendant in a crinrinal pro- 
ceeding against hlm for unlawfully luterf ering with the voter. , It wlll devolve 
on the United States at the trial to show aftlrmatively that Batton was a le- 
gally qualified voter, entltled to cast hls vote for Représentative In Congress 
at the élection name<l, but the detalled facts ou which liis qualification dé- 
pends need not be averred in the indictment." 

And this reasoning in the last-cited case clearly distinguishes Wiley 
V. Sinkler, 179 U. S. 58, 21 Sup. Ct. 17, 45 L. Ed. 84, on which counsel 
for plaintiffs in error apparently place much reliance. This was an 
action for civil damages against élection officers for will fully refusing 
to receive the plaintiffs ballot. It was held that the plaintiflf must in 
his complaint allège that he had donc ail those things which at that time 
entitled him to cast his ballot, including in such requisites, registry ; 
since, if he had not then been registered, it would hâve been the duty 
of the défendants to hâve prevented his voting. 

A situation quite similar to that hère was presented in Common- 
wealth V. Rogers, 181 Mass. 184, 63 N. E. 421, in which was consid- 
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ered an indictment for a conspiracy to procure persons to vote who 
were not entitled to vote, and to aid and abet illeeal voters in votîn?. 
The qualifications, or rather the want of them, of those who were to 
be voted, were described by the words "not entitled to vote," and the 
allégations there, as hère, embraced persons unknown as those who 
were to be so procured to vote. The court, speaking through Mr. 
Justice Holmes, said (181 Mass. 189, 63 N. E. 424): 

"It iis sald that the flrst count Is bad because It does not show how the 
persons whom the défendants consplred to procure to vote were not entitled to 
vote. The allégation embraces per.sons unknown, so that the requirement is 
impossible, and this illustrâtes the fact tliat such a conspiracy m'ight be com- 
pleted before any of the persons to be procured had been agreed upon. But 
it follows from that fact that the particular nature of the disqualification is 
in no way material to the olïense. Therefore it seenis to us unnecessary to 
the défense to require it to be alleged. * * * A similar objection is made 
to the other counts for abetting in voting r^rsons not entitled to vote. * * * 
It seems an excess of formality to require a more detailed déniai of the spécifie 
marks which constitute a qualification to vote. They ail are denied by the 
phrase 'not entitled to vote.' " 

An inspection of the transcript of record in the Mosley Case, supra, 
shows that in the indictment there the qualifications of the voters, whom 
it was alleged the conspirators intended to deprive of the benefit of 
their votes, were not set out at ail further than to describe them (as 
was also done in the first count hère) as qualified voters of the precincts 
nanied, and there, as hère, it was alleged that persons unknown were 
also to be affected by the conspiracy. There was no allégation of 
registration, although Oklahoma had a registration law generally sim- 
ilar to that of Indiana and other states. Sections 3151 to 3177, Rev. 
Laws of Okla. 1910. The Suprême Court held the indictment good, 
reversing the District Court, which on demurrer had held otherwise. 
The question hère under considération was not, however, discussed 
in the court's opinion. 

The allégation in the count hère, that those to be deprived of their 
votes were "qualified voters and entitled to vote at said élection," 
sufficiently informed the défendants of the nature of the charge in 
this respect, to enable them to meet it, and protect them against further 
prosecution for the same offense. More detailed allégation of the qual- 
ifications which would entitle the voter to cast his vote at the élection 
would be formai rather than substantive. As to a similar situation, 
the Suprême Court in New York Central R. R. v. United States, 212 
U. S. 481, at page 497, 29 Sup. Ct. 304, at page 308 [53 L. Ed. 613], 
aptly said: 

"Objections were made as to the suffieiency of the Indictment based upon Its 
Vi'ant of partlcularlty in describing the offense intended to be charged. Sec- 
tion 1025 of the Revised Statutes of tlie United States [Comp. St. 1913, § 1691] 
provides that no judgment uiion an indictment shall be affected by reason of 
any defect or Imperfection in matter of form which shall not tend to the préju- 
dice of the défendant, and, unless the substantial rights of the accused were 
prejudiced by the refusai to require a more spécifie statement of the manner 
in whicli the offense was committed, there can be no reversai. Connors v. 
United States, 158 U. S. 408, 411 [15 Sup. Ct. 9.51, 39 L. Ed. 1033] ; Armour 
Packing Co. v. United States, 209 U. S. 56, 84 [28 Sup. Ct. 428, 52 I>. Ed. 681]. 
An examination of the indictment shows that it specifically states the élé- 
ments of the offense with sufflcient paitlcularity to fully advise the défendant 
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of the crime charged, and to enable a conviction, if had, to be pleaded In bar 
of any subséquent prosecution for the same offense." 

We find that the first count properly and sufficiently charges that 
the défendants conspired to injure and oppress the persons therein 
named, and persons unknown, in their right to vote for a United States 
Senator and a Member of Congress at an élection where such officers 
were to be elected, and is theref ore a vaHd count. 

[5] The plaintiffs in error were respectively sentenced upon each 
of the several counts, and the sentence of imprisonment in each case 
was made to run concurrently on ail the counts ; the longest terni of 
imprisonment, as to the several counts, as well as the fine imposed, 
being in each instance upon the first count. Under thèse circumstances, 
the first count being sufficient to sustain the judgment of the District 
Court, the other counts need not be considered. Johnson v. United 
States, 215 Fed. 679, 131 C. C. A. 613, L. R. A. 1915A, 862; United 
States V. Lair, 195 Fed. 47, 115 C. C. A. 49; Bartholomew v. United 
States, 177 Fed. 902, 101 C. C. A. 182 ; Haynes v. United States, 101 
Fed. 817, 42 C. C. A. 34; Tubbs v. United States, 105 Fed. 59, 44 C. 
C. A. 357; Claassen v. United States, 142 U. S. 140, 12 Sup. Ct. 169, 
35 L. Ed. 966. 

In the absence of a bill of exceptions, we are conclusively bound to 
présume there was évidence to warrant the jury's verdict on which the 
judgment is based; and, the record disclosing no error, the judgment 
of the District Court is affirmed. 



VICTOR AMERICAN FUEL CO. v. TOMLJANOVICH. 
(Circuit Court of Appeals, First Circuit. May 19, 1916.) 

No. 11S9. 

1. Master and Servant ©=>118(1)— Injuries to Servant — Safe Place or 

Work. 

In tlils case a mine operator, under its eommou-law dutj' to furnlsh 
employés with reasonably safe place of work and safe appliances, should 
equip coal cars wltli sultable drags, so that, when loaded in one of several 
cliambers in the mine, they will not escape and injure the miners. 

[Ed. îvote. — For other cases, see Master and Servant, Cent. Dig. § 209 ; 
Dec. Dlg. <S=>118(1).] 

2. Appeal and Erbor i®=>193.(3), 195 — Présentation or Grounds of Review 

IN Court Below — Necessity. 

Though a complaint as amended might, under the rules prohlbitlng du- 
plicity, hâve beeu subject to spécial demnrrer, or objection might have 
been made to the mode of amendment, no objections or demurrers having 
been made below, the matter canuot be reviewed ou appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1226, 
1349; Dec. Dig. <g=>193(3), 195; Pleading, Cent. Dig. §§ 1355, 1409.] 

3. Trial <®=>29(1)-^Mode op Trial — Comments of Court. 

In an action iu the fédéral courts, It is not impropei? for the judge to 
suggest to plaintifl! that he might elect on which count to proceed. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §g 80, 508 ; Dec. Dig. 

«=29(1).] 

©ssFor other oasea see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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i. Pleading ©=5246(3) — Amendments — Immatekial Amendments. 

In a coal nilner's action, where he could rely elther on the statute or the 
common law, the grantlng of an amendment to confonn the complalnt to 
the exact words of the statute was not error. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 680; Dec. Dig. 
®=>24:6(3).] 

5. Pleading <S=248(12) — Amendments — New Cause of Action. 

In a servant's action, where he relied on the master's violation of 
statute as well as of his common-law duty to furnish a safe place for 
work, an amendment whereby the two grounds of llabllity were inserted 
in one count of the complaint, having formerly been set forth in two 
counts, Is not objectionable as stating a new cause of action, in the ab- 
sence of a spécial demurrer. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 694 ; Dec. Dig. 
■®=>248(12).] 

6. Appeal and Eebor cS=j237(5) — Review — Matters Reviewable. 

Where there was, at the trial, no spécifie motion for direction of a ver- 
dict in defendant's favor on the ground that the évidence, or the welght 
of the évidence, was agalnst plaintiff's contention, although there were 
motions for directed verdicts on other grounds, the questions whether the 
évidence supported plalntifTs contention or the welght of the évidence 
was against him, eannot be reviewed on appeal ; the power of the 
appellate court being limited to exceptions actually taken at trial. 

[Ed. Note. — For other cases, see Ai^peal and Error, Dec. Dig. ®=237(5).J 

7. Thial <S=>256(1)^In8tructions — Requests. 

With the rule applied that, where the rulings given were prima facie 
correct, appellant, if desirous of anything further, should bring the rul- 
ings to the attention of the court. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 628, 633; Dec. 
Dig. <S=»256(1).] 

8. Evidence ®=>558(11)— Opinion Evidence— Ceoss-Examination op Ex- 

perts. 

On the cross-examlnation of médical experts, great latitude is allowed, 
and excerpts from médical works may be read to test the experts' 
knowledge. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §| 2377, 2379; 
Dec. Dig. <S=3558(11) ; Witnesses, Cent. Dig. § 932.] 

9. Evidence ©=364 — Personal Injuries — Mortalitt Table. 

In a Personal injury action, the mortality tables may be received In 
évidence. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1520 ; Dec. Dig. 
<S=>364.] 

In Error to the District Court of the United States for the District 
of Maine ; Clarence Haie, Judge. 

Action by Paul Tomljanovich, per pro. ami, against the Victor 
American Fuel Company. There was a judgment for plaintifï, and, 
motions for new trial (227 Fed. 951; 230 Fed. 467) being overruled, 
défendant brings error. Affirmed. 

Frederick W. Hinckley, of Portland, Me. (Caldwell Yeaman, of 
Denver, Colo., and George H. Hinckley, of Portland, Me., on the brief ), 
for plaintifï in error. 

A. T. Hannett, of Gallup, N. M., and George C. Wheeler, of Port- 
land, Me., for défendant in error. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICH, 
District Judge. 

®=»Por other cases see same topic & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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PUTNAM, Circuit Judge. In this opinion the word "plaintiff" 
mearis the plaintifï in the District Court, and the word "défendant" 
means the défendant in that court. 

[1 ] This is a suit for an injury caused to the plaintiff by the shpping 
away of a loaded car of coal in one of the chambers of a mine in New 
Mexico, with the resuit that the car was derailed, and, as the con- 
séquence of derailing, it broke loose and fell on the plaintifï, who was 
working as a miner at a point below the place where the car broke 
loose. There is no doubt that the statutory law of New Mexico, where 
the mine is located, required that one or more drags should hâve been 
attached to the car, which one or more drags would undoubtedly 
hâve derailed it, and prevented a collision with the plaintiff. It is 
not necessary to state the législation of New Mexico at length, be- 
cause, independently of any législation, the common law obliged the 
défendant to provide a suitable drag or drags, which were the cus- 
tomary and simple préventive of such an accident, which was liable 
to occur at any time; and, if they had been provided, this accident 
would not bave occurred. Under the circumstances, the furnishing 
of a suitable drag or drags was such an obvions and common incident, 
and 80 simple and essential a matter, that the lack of such furnishing, 
either under the statute or aside from the statute, rested on the de- 
fendant as a part of its obligation to furnish a suitable and reasonably 
safe place for the employment of the plaintiff, from which the de- 
fendant could not hâve relieved itself, ail as shown by the settled rules 
of law. 

There is also no question that if the défendant had furnished suit- 
able drags at the hand of its servants, who were the coemployés of 
the plaintiff, so that any failure to use the drags was merely a failure 
on the part of bis coservants, this fact would hâve been a défense 
to the défendant, whether the cause of action was based on the stat- 
utes of New Mexico or rested on the common law. The plaintiff tes- 
tified that no such drags were furnished by the défendant, and he had 
never seen one in the mine ; and one question is whether or not the 
testimony of the plaintiff, whose testimony was wholly unsupported, 
should hâve been accepted by the jury or should be set aside by this 
court, That proposition we will take up in its proper order. 

The amount involved was a very large one; the injuries to the 
plaintiff having been very substantial, and the judgment rendered in bis 
favor having been for $15,325. While the injuries occurred in New 
Mexico, the trial was at Portland, Me., and occupied several days, 
with many controversies and numerous exceptions, which, however, 
so far as we are concerned, on sifting out come down to f ew propo- 
sitions. 

The first question arises out of the fact that there were originally 
two counts in the plaintiff's déclaration, one apparently based on the 
local statute, which required a dragy and the other: based on the com- 
mon law, which made the défendant responsible on the proposition 
substantially to the effect that the absence of a drag was, under the 
circumstances we hâve referred to, a failure to provide suitable equip- 
ment. There seems to bave been some uncertainty as to the steps 
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taken by the various parties in this respect as to what they sought to 
accomplish ; but tHe effect was that, before the verdict was rendered, 
and within the time within which, in accordance with the practice in 
the fédéral courts, such an amendment might hâve been allowed, the 
plaintiff waived his second count, and amended his first count by carry- 
ing to the latter so much of the second count as left it a count alleging 
lack of a drag in the manner required by the statutes of New Mexico, 
and also coupled with it an allégation that the drag was not furnished, 
and that, in the absence of the drag, there was at common law a fail- 
ure to furnish proper apphances, or a proper place for labor, in accord- 
ance with the well-known rules of the common law. 

[2] It is possible that, under the rules prohibiting duplicity in plead- 
ing, such a form of pleading would hâve been subject to a spécial de- 
murrer, or an objection might hâve been made to thus amending the 
first count on the ground that it was duplicating the pleadings, and 
therefore offering a form of pleading which was subject to a spécial 
demurrer ; but, while there were other pro and con objections and dis- 
cussions about this and about proceeding on the Consolidated cause 
of action, we are unable to find that there was any objection or excep- 
tion taken of the class which was suitable for the condition in which 
the amendments left the pleadings, or that there was any action in 
thèse respects by the trial court which was substantially injurions to 
the défendant, or as to which it could hâve taken any exceptions ex- 
cept in the spécial manner to which we bave referred, and which it did 
not take. Therefore we pass by that whole topic as of no conséquence 
in the appellate tribunal, and without any further explanation in réf- 
érence thereto. 

The propositions raised by the assignment of errors in référence 
to this matter of amendments are entirely of a gênerai character. The 
bulk of them relate to the matter of proof with référence to the count 
as amended, which does not touch any of the questions now raised 
to which we bave referred. Among other things, the assignment says 
that there is no testimony that the place where the plaintiff was en- 
gaged in mining of coal was unsaf e. This does not relate to the matter 
of making the amendments, but to the propositions which came in issue 
after the amendments were made, and which were met by the fact 
that the matters covered by the amendments were matters of the kind 
to which we bave already referred as being what is imposed by law 
on employers with référence to what are usual, customary, and simple 
methods of avoiding dangers. 

[3] It is also assigned as error that the court erred in suggesting 
to the plaintiff that he might elect on which count to proceed; but 
in this respect the entire conduct of the trial was fully in harmony 
with the practice in the fédéral courts, whatever it may be elsewhere. 

[4] In the same way, the objection made by the assignment of er- 
rors that the court erred in suggesting to the plaintiff that he might 
amend by inserting the word "willful," which was required to con- 
form to the exact language of the, statute, was in fact an immaterial 
matter as the case terminated, because the verdict rested, not only on 
the statute, but also on the common law. 
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[5] Neither was it true, as assigned by the assignment of errors, 
that the amendments introduced a new and vital issue; and, in con- 
clusion, everything f urther raised by the assignment of errors with 
référence to thèse amendments and the proceedings under them, will 
be disposed of by what we hâve to say with regard to the demand that 
the verdict be set aside with relation to anything which appertains to 
the merits of the case, particularly to the testimony of the plaintiff. 

[6] The burden of the case dépends on the motions to direct a ver- 
dict, which were refused, and are brought hère by exceptions. The 
fédéral courts adhère closely to the English practice, by which, in 
ordinary cases, the question of setting aside a verdict as against évi- 
dence is for the trial judge. The practical rule is stated, though per- 
haps too strongly, in The Connemara, 108 U. S. 352, 360, 2 Sup. Ct. 
754, 758 (27 L. Ed. 751) as follows: 

"The tacts are decided by the jury in the flrst instance. If the jury return 
a gênerai verdict, clearly against the, weight of évidence, or assessing exorbi- 
tant damages, the court In which the trial Is had may set aside the verdict 
and order a new trial. But a court of error, to which the case Is brought by 
bill of exceptions, or appeal, on matter of law only, cannot set aside the ver- 
dict, unless there is no évidence from which the conclusion of fact can be 
legally inferred." 

Indeed, in the earliest cases in the Suprême Court, it was doubted 
whether, after ail, a motion to set aside a verdict as against évidence 
was not an appeal on a mère question of fact as to which the Suprême 
Court could hâve had no jurisdiction (Marine Insurance Company v. 
Young, 5 Cranch, 187, 190, 3 L. Edl 74, decided in 1809) ; although in 
the same case it was finally concluded that it would be improper for 
the Suprême Court to détermine whether the inferior court ought or 
ought not to hâve granted the motion for a new trial on the ground 
that the verdict was contrary to évidence. In Maryland Insurance 
Company v. Ruden's Adm'r, 6 Cranch, 338, 340, 3 L. Ed. 242, it was 
ruled that the party against whom a verdict was rendered had no 
remedy except a new trial to be granted by the court in which the 
verdict was found. This was strictly the English rule; but, after ail, 
it was settled, as in the case first cited, that it was only where there 
was no évidence, or there was nothing which, with ail the inferences 
which the jury could draw from it, would sustain a verdict, that the 
Suprême Court had jurisdiction over the question. 

Until it was so settled, the court had some difficulty in pointing out 
the différence in practice between the state courts and the Fédéral 
courts on this question. Brown v. Clarke, 4 How. 4, 15, 11 L. Ed. 
850. Finally, the whole matter got settled down, as we hâve said ; but, 
in Railway Company v. Heck, decided at the October term, 1880, 102 
U. S. 120, 26 L. Ed. 58, Chief Justice Waite said: "Our power is 
confined to exceptions actually taken at the trial," adding some explana- 
tion thereto which is not important hère. Also in Randall v. Baltimore 
& Ohio Railroad Company, decided September 10, 1883, 109 U. S. 478, 
482, 3 Sup. Ct. 322, 324 (27 L. Ed. 1003) in an opinion by Mr. Justice 
Gray, it was declared that "it is the settled law of this court that, 
when the évidence given at the trial, with ail inferences that the jury 
could justifiably draw from it, is insufficient to support a verdict for 
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the plaintiff, so that such a verdict, if returned, must be set aside, the 
court is not bound to snbmit the case to the jury, but may direct a 
verdict for the défendant." It proceeds that it is now settled in the 
House of Lords "that it is for the judge to say whether any facts 
hâve been estaWished by sufficient évidence, from vvhich négligence 
can be reasonably and legitimately inferred ; and it is for the jury 
to say whether from those facts, when submitted to them, négligence 
ought to be inferred." 

Thèse expressions in this last case are cited in Louisville & Nash- 
ville Railroad Company v. Woodson, 134 U. S. 614, 621, 10 Sup. Ct. 
628, 630 (33 L. Ed. 1032) as furnishing a rule by which the jurisdic- 
tion of the Suprême Court over exceptions can be hieasured ; that is 
to say, that such exceptions may justly be taken "when the évidence! 
givtn at the trial," with ail the inferences that the jury could justi- 
fiably draw from it, is insufficient to support a verdict, a writ of error 
will lie to the Suprême Court. It may be rather strong to say, as 
in the language of Schuchardt v. Allen, 1 Wall. 359, 371 (17 L. Ed. 
642) that "a motion for a new trial in the courts of the United States 
is addressed to the sound discrétion of the tribunal which tried the 
case, and to grant or réfuse it cannot be made the subject of excep- 
tion"; but it is safe to say that the action of the trial court can- 
not be brought to the Suprême Court for review, unless there has been 
some spécifie conclusion on its part granting or ref using a new trial 
on the ground that it is either for or against the weight of the évi- 
dence. 

Certainly it is safe to say that, in a case like the présent, where the 
real issue was whether or not the drags were furnished by the de- 
fendant, and as to which issue the testimony was coriflicting, that of 
the most important witness being directly to the contrary, no refusai 
to rule that the évidence was insufficient to warrant a verdict can be 
held erroneous in this court, unless the record shows express appli- 
cation for such ruling made to the trial court upon that spécifie ground 
alone, and distinctly raising the question as to the weight of the évi- 
dence. In the présent case there was no such spécifie proceeding in 
the trial court. There were several motions for a direction of a 
verdict, if a mère request for such direction could be regarded as meet- 
ing the requirements of the case. But they were, however, ail déficient. 
They are briefly stated in the introductory current review of the pro- 
•ceedings of the trial court ; but they were stated fully, subsequently, by 
the exceptions drawn out at length. One motion was based on a re- 
quest to direct a verdict for the défendant on the second count, which 
had been abandoned by the plaintifï with the express statement on 
his part that he was proceeding on the first count only. Another was 
based on a request that the trial court direct a verdict for the défend- 
ant on the first count, which was coupled with another request for a 
gênerai direction of a verdict for the défendant on the entire case, 
without distinguishing between the counts. None of thèse requests 
for verdicts were clean requests on the ground that the évidence, 
or the weight of the évidence, was not with the défendant; but 
ail were coupled with certain propositions mingling with the motions 



668 232 FEDERAL REPOETER 

claims for certain încidental propositions which so affectée! the 
rulings of the court that they were not based merely on thc 
évidence, but induced or compelled the court, in either case, to 
rule on the motions expressly "as matter of law," and so stated ; 
so that as the record stands we hâve no clean, direct ruling of 
the trial court on the mère issue whether or not the jury might be 
allowed to find on the évidence, or on the weight of the évidence, a 
verdict in favor of or against the défendant. Therefore, the court 
was never asked to rule as on the proposition made by Chief Justice 
Waite in_Railway Company v. Heck, 102 U. S. 120, 26 L. Ed. 58, 
already cited, that the power of the Suprême Court "is confined to 
exceptions actually taken at the trial." The whole is confused from 
beginning to end ; and we are lef t without what tlie common law 
always insisted on under the English statute of exceptions, that is, 
a ruling squarely on the proposition whether or not the finding of 
the , verdict of the jury was in harmony with the évidence or the 
weight of évidence. Therefore, without undertaking to détermine 
whether or not, under the fédéral practice, the Suprême Court has 
jurisdiction over an issue where there is direct testimony, as in the 
présent case, in favor of the plaintiflf, although evidently subject to 
criticism, we are not called on to détermine ultimately whether in such 
a case the verdict can be disturbed because it is against the weight of 
évidence. The powers of the appellate court in matters of this sort 
from any point of view were considered efifectively in this court in 
Odell Mfg. Co. V. Tibbetts, 212 Fed. 652, 656, 129 C. C. A. 188, where 
under the fédéral system the peculiar powers of the trial judge, with 
référence to motions to set aside a verdict where there is a conflict 
of proofs, was considered, and it was said, at page 657 (129 C. C. A. 
193), that such things were generally not for the court, and especially 
not for the appellate court. 

The foregoing disposes of what are really the essential ques- 
tions in this case. The défendant submits to us for our considération 
the ruling of the court instructing the jury apparently to the effect that 
the disregard of the New Mexico statutes on the part of the défendant 
was conclusive as against the défendant. This ruling would make 
some difficulty if it had been made the subject of anv assignment of 
alleged error ; but, as there is no such assignment, the question in- 
volved in it is not before us. 

[7] A.lso, the plaintiiï in error objects that the court refused to 
give a requested ruling as to the efifect of the knowledge shown by 
the testimony of the plaintiff, that he knew the défendant was custo- 
marily disregarding the statutes requiring the use of drags ; but the 
ruling of the court on this point was prima facie and ordinarily cor- 
rect, and, if anything f urther was required, it should hâve been brought 
to the attention of the court, as shown in Texas & Pacific R. R. Co. 
v. Volk, 151 U. S. 73, 14 Sup. Ct. 239, 38 L. Ed. 78. 

[8] With référence to reading from médical text-books on cross- 
examination, it is true that the courts hâve held, especially the Massa- 
chusetts Suprême Judicial Court, that counsel cannot, in their own 
case, and as a direct part thereof, thus read; but with référence to 
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the cross-examination of médical witnesses, very great latitude is 
necessarily allowed for indubitable reasons. Ail that was read in this 
case was as a part of the cross-examination of a médical witness, and, 
as said by the court, for the purpose of testing the knowledge of the 
witness. 

In like manner, the proof of sundry conversations with the plain- 
tiff which were objected to, but were admitted, were, so far as we 
can see f rom anything the record shows, entirely immaterial and harm- 
less. They related to a conversation which may hâve been entirely 
friendly, and nothing more than that. The défendant did not go far 
enough in Connecting the surroundings of the case, either by the state- 
ments of counsel or otherwise, so that we can apprehend their efifect. 

[9] The défendant objected to the proof s offered through stand- 
ard life tables, but thèse were only the proof s ordinarily admitted, and 
which cannot be supplied in any other way. The défendant could hâve 
called for any qualifications desired in accordance with Texas & Pacific 
R. R. Co. v. Volk, already cited. 

The judgment of the District Court is affirmed, with interest; and 
défendant in error recovers his costs of appeal. 



NATIONAL CITY BANK OF CHICAGO v. KALAMAZOO CITY SAV. BANK. 

(Circuit Court of Appeals, Sixth Circuit. May 2, 1916.) 

No. 2721. 

Banks and Banking ©=>42 — Lien of Bank on Stock — Priobitt as Between 
Bank and Pledgor — Michigan Statute. 

Comp. Laws Mich. 1897, § 6098, relating to banks, provides tliat "no 
transfer of stoclc shall be valld against a bank so long as tlie registered 
holder thereof shall be liable as principal debtor, surety or otherwise to 
the bank for any debt which shall be due and unpaid, * • * and no 
stock shall be transferred on the bocks of any bank, * « * where the 
registered holder thereof is indebted to the bank for any nïatured and 
unpaid obligations." Held that, under such provisions, as construed by 
the Suprême Court of the state, a pledgee of stock at a time when the reg- 
istered owner does not owe the bank a debt which is then due acquires 
an inchoate or contingent priority over any existing, but unmatured, bank 
debt, which he may make a fixed priority by demanding a transfer on 
the books before such debt matures ; but in the absence of such demand, 
or of a notice which means that he has elected to make it, or of facts 
which make that élection unnecessary, on the m'aturity of any debt from 
the pledgor to the bank, its statutory lien takes precedence. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 50, 
56-60; Dec. Dig. <g=342.] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan ; Clarence W. Sessions, Judge. 

Suit in equity by the Kalamazoo City Savings Bank against the Na- 
tional City Bank of Chicago. Decree for complainant, and défendant 
appeals. Affirmed. 

The Michigan Buggy Company, a corporation, suspended payment August 
1, 191.3. It had been doing business with the Kalamazoo City Savings Bank, 

(Ê=3For other cases see same topie & KEY-NUMBER 1b ail Key-Numbered Digests & Indexe» 
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a corporation under the Michigan banking law, and Palmer, one of the Buggy 
Company's officers, had guaranteed the baiik agalnst loss on the eompany 
matters. Palmer had been contlniiously a stockholder In the bank. On Sep- 
tember 25, 1911, he borrowed $10,000 from the National City Bank of Chicago, 
and as collatéral security tlierefor assigned and delivered to the Chicago 
bank 50 shares of bis stock in the Kalamazoo bank. Tliereafter he made 
payments on this loan and parts of the collatéral were released until, in 
July, 1913, there remained ,$4,00O unpald, and 20 shares of stock were still 
retained and held by the Chicago bank as collatéral. 

On July 26th the Buggy Company drew a draft for about $10,000 upon a 
Pennsylvania customer, and the Kalaœazoo bank discounted this draft and 
credited the proceeds to the Buggy Company. It resulted that the Buggy 
Company had a crédit balance in itsaccount at the bank thereafter and untll 
August 2d, on which day the draft was réturned because acceptance was 
refused and it was chargea hack to the Buggy Company, creating a débit bal- 
ance of about $7,000, which thereafter remained unpaid. 

Section 6008, C. L. Mlch. 1897, being part of the law governing state banks, 
provides: "The shares of stock oî such bank shall be déemed Personal prop- 
erty, and shall be transferred on the books of the bank in such manner as 
the by-laws thereof may direct, but no transfer of stock shall be valid against 
a bank so long as the reglstered holder thereof shall be liable as principal 
debtor, surety or otherwlse to the bank for any debt which shall be due and 
unpald, » * • (ind no stock sliall be transferred on the books of any bank 
without the consent of the board of directorg, where the registered holder 
thereof is indebted to the bank for any matured and unpaid obligations." 

A controversy arose about their respective rlghts between the Chicago bank, 
as pledgee of the 20 shares of Palmer's stock, and the Kalamazoo bank, 
clalmlug a lien upon the same stock under this statute, on account of Palmer's 
guaranty of the Buggy Company's debt. Upon a bill filed in the court below 
by the Kalamazoo bank, that court held that Its rlghts were superior, and 
that the Chicago bank must yield therëto its daims as pledgee. ïlie Chicago 
bank brings this appeal. 

M. M'. Uhl, of Grand Rapids, Mich., for appellant. 
Dallas Boudetnan, of Kalamazoo, Mich., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
KILLITS, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). This 
statute has been accepted, by the Suprême Court of Michigan, as pro- 
viding that the pledgee or purchaset of bank stock, who présents the 
certificates to the bank for transfer on its books, has an absolute right 
to svich transfer as against any claim by the bank against its stock- 
holder, unless such claim is upon a debt which is "due" in the sensé of 
being past due ; in other words, "due" and "matured," in différent parts 
of the section, are synonymous. That court has also considered the 
respective rights of the bank and the pledgee in the cases later men- 
tioned, and so far as it has thus construed the statute, it is, of course, 
our duty to f oUow ; but some study of the principles invoived in this 
situation, and in thèse Michigan cases, seems necessary before mak- 
ing their application to the facts in this case. We shall, for conveni- 
ençe, speak of the issuing corporation as the bank, and of the person 
loaning money upon the stock and taking it as collatéral security as 
the pledgee. 

It will be noticed that the statute contains two possibly effective pro- 
visions : The first is, "no transfer of stock shall be valid against the 
bank so long as," etc. ; the second is, "no stock shall be transferred on 
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the books of any bank * * * where," etc. Thé first seems to relate 
to a transfer, in the broadest sensé of that word, and the second to 
the entry of that transfer on the books so as to perfect the légal title. 
Considering the first provision by itself, it seems clear enongh that 
not only the statutory provision but the converse must be accepted, and, 
accordingly, that a "transfer" is valid if the stockholder is not then 
liable to the bank upon a matured obligation; and so it would seem 
that the rights of the parties are to be judged as of the date when the 
pledgee acquires his interest. If this language alone were considered, 
it could hardly be material whether the interest, taken by a pledgee 
and assignée of certificates before transfer on the books, should be 
called légal or équitable ; under either name, it is a substantial inter- 
est. This section does not purport to create or déclare any lien in 
favor of the bank until the maturity of the debt, and it seemingly must 
follow that the pledgee's interest will be superior to any subsequently 
accruing statutory right in favor of the bank. However, the second 
statutory provision relates to the time when the pledgee demands a 
transfer on the books, and makes the right to such transfer conditional 
upon the nonexistence at that time of a debt to the bank which is then 
past due. 

If the pledgee has acquired, by such original transfer, an interest 
good and valid against the bank, there is no équitable reason why this 
interest should be ousted by the subséquent maturity of the bank debt ; 
yet the second statutory provision implies such ouster. There seems 
no way to reconcile the two provisions and give effect to each, unless it 
is upon the theory that the pledgee who takes the stock gets an inchoate 
or contingent priority over any existing and unmatured bank debt, 
which priority, as against the statute which still continues to threaten, 
the pledgee can fix and ripen only by demanding a transfer or doing 
some équivalent thing before the fatal incident — the maturity of the 
bank debt — happens. The pledgee is in the position of a mortgagee 
who has not recorded his mortgage, and is likely to lose his lien by the 
levy of exécution by a créditer ; this statute provides for an automatic 
exécution; the lien, comparable to an exécution lien, is precipitated 
by the mère coming of maturity. 

It is to be noticed, also, that under this statute the usual équitable 
principles which fix priorities between conflicting claimants are wholly 
disregarded and an arbitrary rule is substituted. It seems plain that 
the statute does not intend to affect the stockholder's full control of 
his stock, so long as he is not in default at the bank, and that, though 
the pledgee or purchaser of stock may know that the stockholder is 
indebted to the bank for more than the value of the stock and that the 
debt will come due tomorrow, yet to-day he can acquire the stock by 
pledge or by purchase, présent it for transfer on the books, and — 
lacking fraud — acquire a superior title. Ail the notices which the bank 
might serve would be waste paper. On the other hand, if the bank 
debt has matured before a demand for transfer or équivalent event 
happens, the right of the bank becomes superior by arbitrary provi- 
sion, not by any équitable principle. The maturity of the debt does not 
préjudice the bank — rather the contrary; the bank does not do any- 
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thiiig or part with anything at maturity whereby it ought to be pre- 
ferred over an outstanding superior equity. The date of the original 
loan by the bank, which is the only date as of which it can hâve equities 
against other claimants, is, in the statute, left ont of account. Thèse 
considérations confirni the conclusion that the statutory lien, when 
perfected by the happening of the statutory event, ought to prevail 
against the outstanding nonstatutory lien, which has not been per- 
fected in the method provided. 

It is obvions, we think, that the pledgee's demand for transfer, in 
order to satisfy this theory, need not be a présent demand ; an anticipa- 
tory one, or even a contingent one, may be équivalent. The important 
thing is the élection by the pledgee to insist upon bis right of priority, 
or bis willingness to waive such right. The existence of the pledge 
does not necessarily imply that the pledgee will enforce bis rights to 
the extent of injuring the bank. The stockholder may be amply re- 
sponsible for the pledgee's loan, the pledgee may hâve other sufficient 
security, spécial and personal considérations would often control, the 
chance that a debt to the bank will mature and remain unpaid before 
the pledgee's debt matures may seem very small — in many cases, the 
pledgee would deliberately elect not to make claim, as against the 
bank, even at some risk to the pledgee. It foUows that mère knowl- 
edge by the bank of the pledgee's loan is not équivalent to notice or 
knowledge that the pledgee will insist upon bis priority. This, again, 
confirms the conclusion that the statute ought to be construed to give 
the priority to the bank upon maturity, unless, before that time, the 
pledgee has elected to demand his priority and the bank has knowledge 
of such élection. 

Are the Michigan décisions consistent with this conclusion? In 
Michigan Trust Company v. State Bank, 111 Mich. 306, 69 N. W. 
645, it does not appear whether the bank or the pledgee fîrst gave 
crédit, but not until after the maturity of the bank debt did the pledgee 
give notice to the bank that the pledgee hekl the stock as collatéral and 
intended looking to it for payment of the note. The lien or claim of 
the bank was held valid as against the pledgee ; and the formai notice 
from the pledgee is treated as being the demand, or équivalent to the 
demand, for transfer to which the statute refers. In Citizens' Bank v. 
Kalamazoo Bank, 111 Mich. 313, 69 N. W. 663, the same situation ex- 
isted, and the same resuit was reached. In Oakiand Bank v. State 
Bank, 113 Mich. 284, 71 N. W. 453, 67 Am. St. Rep. 463, it is taken as 
clear without discussion that the lien of the bank was superior, where 
it was for a debt which was due before the pledgee acquired his in- 
terest. In Brinen v. Muskegon Bank, 174 Mich. 414, 140 N. W. 529, 
the only question in dispute was whether the debt to the bank was in 
fact matured when the pledgee demanded the transfer ; and it was 
conceded that the pledgee was without remedy if the bank debt had, 
at that time, matured. 

With one exception, thèse are ail the Michigan décisions found, and 
they do not suggest that anything less than a demand for transfer, or 
a clear notice that transfer will be demanded, if necessary, given to 
the bank before its debt matures, will serve to prevent the otherwise 
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ensuing statutory reversai of the then existing superiority of right. 
The exception is Just v. State Bank, 132 Mich. 600, 94 N. W. 200. 
This case is urged upon us as holding that if the bank, before its debt 
matures, has knowledge in any manner of the outstanding pledge, the 
statute does not take normal effect, but the right of the bank remains, 
after maturity as before, inferior to the pledsjee's right. In the Just 
Case, the facts were, as finally worked eut by the court, that on Decem- 
ber 2, 1897, a stockholder was indebted to the bank on a note vvhich did 
not become due until July, 1898. On the former day the stockholder 
borrowed from the pledgee $2,000, assigning a stock certificate as col- 
latéral. The pledgee never made any formai demand for transfer, or 
served written or other formai notice of its élection to insist upon 
having the stock; but before July, 1898, the bank had full knowledge 
from différent sources of the existence of the pledge. The pledgor was 
dead, his estate was insolvent, and the bank knew that the pledgee was 
claiming the rightful title to the stock, and that either the bank or the 
pledgee must suffer loss. Under thèse circumstances, it was held that 
the bank, before its debt became due, had "notice" of the pledge, and 
that, therefore, the pledgee must prevail. 

Hère, for the first time, we hâve mentioned the subject of notice to 
the bank, as distinguished from a demand for transfer on the books. 
There is nothing in the statute about notice. We must query what is 
meant by "notice," and why it is necessary or what is its effect. Is 
"notice" synonymous with "knowledge"? Obviously, a notice may 
hâve either one of two f unctions (or both) : It may be intended to give 
knowledge, and so affect the action to be taken by the person who is 
thus inf ormed ; or it may be intended to assert a demand or évidence 
an élection. If this statute gave to the issuing bank a lien arising when 
it gave crédit to its stockholder, then notice (at that time) in its first 
above-mentioned f unction — to give knowledge — would be important ; 
but the statute does not déclare any lien then arising. The statutory 
lien is postponed until the maturity of the debt. 

In the Just Case, it is clear that notice merely for the sake of giving 
knowledge was of no possible importance. The loan by the bank had 
been made before the pledgee acquired its interest. A complète knowl- 
edge of the transaction with the pledgee, acquired on the next day by 
the bank, could not affect its future action, either to its help or to its 
préjudice. Its own lien would accrue by statute on the date of ma- 
turity, as it did, and no reason is suggested why the existence of knowl- 
edge by the bank of the collatéral transfer to the pledgee should make 
any différence in the taking effect of this statute. The bank could not 
change its rights, either by acting or by not acting, as the resuit of its 
knowledge. If we take "notice" as being équivalent to "knowledge," 
this case would seem to create an exception to the statute, which men- 
tions only demand for transfer, and could include only such notice as 
was tantamount to a demand ; if, however, "notice" in this latter sensé 
is intended, the facts of the case justify the use of the word, because 
there can be no doubt that the bank knew the pledgee would insist 
upon a transfer just as well as if it had been so told by the most formai 
notice. 

232 F.— 43 
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The Just Case cites a number of décisions as establishing the prop- 
osition that the weight of authority in this country pronounces the 
right of the bank inferior, if it had notice of the pledgee's claim. An 
examination of thèse décisions and authorities discloses tliat, so far as 
they involve mère knowledge, as distinguished from formai demand 
or élection, they consider statutes which, by their language or by con- 
struction, involve the ordinary équitable principles of priority rather 
than any arbitrary rule. From no one of them is the inference to be 
drawn that under a statute where the pledgee acquires ultimate priority, 
although, when he made the loan, he knéw of the existing debt to the 
bank, can he displace the statutorially ensuing priority of the bank 
merely because the latter had knowledge of the pledgee's loan when the 
bank debt matured. This is persuasive that the Suprême Court of 
Michigan did not intend to make its décision regarding "notice" cover 
mère knowledge in a case where no élection by the pledgee to stand 
upon its pledge had ever been made or could be presumed, We there- 
f ore conclude that the Just Case does not require us to départ from the 
construction of the statute which would otherwise seem imperative- — 
viz., that the bank is not required to transfer the stock on the books un- 
less, before the maturity of the bank debt, the pledgee has demanded a 
transfer or has given a notice, which means that he has elected to claim 
his fuU rights, or unless the facts make that élection so certain that 
formai notice is unnecessary. Ail practical considérations of fair deal- 
ing — and presumptively the Législature intended to promote fair 
dealing — lead to the same conclusion. If the pledgee wishes to exercise 
his power to stop the running of this statute, he has only to record his 
mortgage— that is, to serve a formai demand or notice ; if, for any 
reason, he is unwilling to do this, he should not hâve the same benefit 
through outside or accidentai knowledge of the pledge coming to the 
bank. He should not take benefit from the fact that the bank in some 
way gets knowledge of the pledge, when, perhaps, he intended even 
not to allow the bank to learn of it. He should not be entitled to say 
that notice of some facts puts the bank on inquiry, and it is bound to 
foUow the inquiry and ascertain the existence of the pledge, and thereby 
lose the lien it otherwise would get, although this notice and the final 
knowledge that the pledge exists could not aiïect in the slightest the 
bank's subséquent conduct. 

This conclusion disposes of one "notice" which is claimed to hâve 
been given to the Kalamazoo bank by the Chicago bank. It was by way 
of a casual conversation between the représentatives of the two banks 
on July 30th, and was a mère statement that the Chicago bank had some 
of Palmer's stock. There was no mention of the amount of stock or 
the amount of the loan; Palmer was not then thought to be even of 
doubtful responsibility, so far as appears ; the talk f ell far short of any 
definite notice of élection to claim the stock, and the circumstances 
did not make that notice unnecessary; and there was such a lack of 
assertion of right by the Chicago bank that the Kalamazoo bank did 
not even see occasion to assert its own right. We cannot think that, by 
this statement, the pledgee could avoid the eiïect of the statute. 

The other claimed notice may présent a différent question. It con- 
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sists of some knowledge received by the Kalamazoo bank before the 
discounting of the Pennsylvania draft which is the basis of the Kala- 
mazoo bank's présent daim. In spite of the silence of the statute, it 
may be thought that the bank should not be allowed to assert its stat- 
utory right against the pledgee, if, when it made the loan to its stock- 
fiolder, it knew of the pledge then outstanding. It is not necessary to 
décide this question. See Hotchkiss v. Bank (C. C. A. 6) 68 Fed. 76, 
15 C. C. A. 264, involving this question under a Connecticut statute. 
If mère knowledge may hâve that effect, it must at least be reasonably 
definite and certain, and the facts must raise the presumption that 
the knowledge was or should hâve been in the minds of the bank 
officers when the loan was made. We see no reason for applying to 
such a situation the strictness of the rules, regarding notice and put- 
ting on inquiry, enf orced against one who is trying to displace an 
existing légal right because he is a good faith légal purchaser. Hère 
the burden is the other way. The légal right — the statutory lien— ^is 
in the bank, and the pledgee is trying, upon équitable grounds, to dis- 
place it. The pledgee should, at least, make clear that the bank acted 
in bad faith. The statement by Palmer to the Kalamazoo bank, that 
some of his certificates were held by the Chicago bank, was made in 
May, 1912. Palmer then owned 65 shares. In the interval, before 
july, 1913, his Chicago indebtedness had been renewed and shifted sev- 
eral times. He had taken down most of the certificates there held ; 
he had dealt with and sold. a considérable number of certificates, which 
had been transfei'red on the books ; and upon the reissue of the bank's 
capital, he had produced and surrendered the very certificates in ex- 
change for which those how in dispute were issued, as if they were his 
own. Thèse things are ample to neutralize the effect of such notice as 
the Kalamazoo bank had more than a year before, and such a situation 
does not justify a holding that the statute does not operate according 
to its terms. 

The decree is affirméd. 
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(Circuit Court of Appeals, Elghth Circuit. March 25, 1916.) 

No. 4465. 

1. Teade^Marks and Trade-Names <S=33 — Requisites dp Assignment — Ne- 

CESSITY OF TbANSFEK OF BUSINESS. 

A trade mark or nanie cannot be assigned, except In connection with 
the transfer of the partieular business in which it has been used, with 
its good will, and for contlnued use upon the same articles or class of ar- 
ticles. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Digl § 37 ; Dec. Dlg. <®=>S3.] 

2. Trade-Maeks and Tbade-Names (@=3ô — Assignment — VALiorry. 

A verbal agreement by the owner of a milling business In which he 
used a trade-mark, in givlng a mortgage on the mlll pioperty, that the 
trade-m'ark should pass to the mortgagee In ald of the mortgage, did not 

®=jFor other cases see same tople & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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give tWe lïiortgagee title to the trade-mark, where the mlll was destroyed 
by flre, the business discontinued, and the mortgage was never foreclosed. 
[Ed. Note. — For other cases, see Trade-ilarks and Trade-Names, Cent. 
Dlg. §§ 39, 40; Dec. Dig. (S=35.] 

3. Trade-Marks and Trade-Names <S=88 — Unfair Compétition. 

There can be no unfair compétition, where there is no compétition in 
fact, as where tlie parties do not sell their goods in the same territory. 

[Ed. Note.^ — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §79; Dec. Dig; (S=>68.] 

Appeal f rom the District Court of the United States for the Dis- 
trict, of Minnesota; Page Morris, Judge. 

Suit in equity by Peter F. Carroll and Edvvin R. Kreeman, part- 
ners as Henry Koper & Co., against the Duluth Superior Milling 
Company. Decree for défendant, and complainants appeal. Af- 
firmed. 

John M. Coit, of Washington, D. C, for appellants. 

Hjalmar H. Boyesen, of New York City (SulUvan & Cromwell, of 
New York City, Crassweller, Crassweller & Blu, of Duluth, Minn., 
and Ralph L. CoUett and R. Berilàrd Crispell, Wh of New York 
City, on the brief), for appellee. 

Before SANBORN and CÀRLAND, Circuit Judges, and TRIE- 
BER> District Judge. 

CARIvAND, Circuit Judge. Appellants brought this action to re- 
strain appellee from unlawful compétition in business and for dam- 
ages. The alleged unlawful compétition is the use by appellee in 
the manufçicture and sale of flour of a trade-mark known as "Free- 
man's Superlative," of which appellants claim to be the owners. Ap- 
pellee admits the use of the trade-mark, but allèges that it is the 
owner thereof. The question to be decided, therefore, is one of title. 
The trial court dismissed appellants' bill. The facts which must dé- 
termine the question involved are substantially as foUows : 

In 1876 a copartnership composed of A. A. Freeman and his 
brother, Marcus L. Freeman, acquired a iîouring mill in La Crosse, 
Wis., and entered upon a gênerai flour milling business. A. A. Free- 
man was the active partner in charge and the originator of "A. A. 
Freeman & Co., Superlative" trade-mark. Marcus L. Freeman was 
inactive, and engaged in the furniture business on his own account 
in New York City. A. A. Freeman was also a member of the firm 
of Charles Haight & Co., flouring merchants of the same place, the 
members of the firm being Charles Haight, A. A. Freeman, A. Irving 
Freeman,- and Henry Koper. This firm was a large purchaser of 
flour from A. A. Freeman & Co. for about 10 years subséquent to 
1876. The firm of Charles Haight & Co. during this time had ad- 
vanced to the firm of A. A. Freeman & Co. the sum of $196,840. On 
November 5, 1878, the firm of A. A. Freeman & Co. registered the 
"A. A. Freeman & Co.,,. Superlative" trade-mark as a label in the 
Patent Office. There is no question but that up to Octobef 7, 1885, 
the trade-mark was the property of A. A. Freeman & Co. On that 

<S=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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date, however, A. A. Freeman, his wife, and Marcus L. Freeman, 
executed and delivered to Charles Haight, Henry Koper, and A. 
Irving Freeman a mortgage embracing the land upon which the 
mill at La Crosse stood, "together with the flouring mills, elevators, 
buildings, engine and boiler houses, with ail the machinery, fixtures, 
and appurtenances, and everything in said premises situate, belong- 
ing, and appertaining to said mills." This mortgage was given to 
secure the payment of said sum of $196,840 on or before September 
1, 1890. The amount secured by the mortgage was not paid. In 
June, 1891, the firms of A. A. Freeman & Co. and Charles Haight 
& Co. failed. It does not appear from the record just what légal 
form thèse failures assumed. It does appear, however, that the 
mortgage was assigned by Charles Haight & Co. to the Phœnix 
National Bank of New York City, to secure the bank for the indebted- 
ness owing to it by said firm. The mortgage was not recorded until 
after it was past due, namely, June 4, 1891, and the assignment to 
the bank was not recorded until February 15, 1892. 

Shortly before the failure of A. A. Freeman & Co. and Charles 
Haight & Co. the mill of A. A. Freeman & Co., at La Crosse, was 
whoUy destroyed by fire. The bank foreclosed the mortgage, and 
title to the land on which the mill stood was conveyed to the city of 
La Crosse. It is not claimed by appellants that any right or title 
to the trade-mark in question passed from A. A. Freeman & Co. 
to Charles Haight & Co., by virtue of the terms of the mortgage. 
It is claimed, however, that at the time the mortgage was executed 
there was a contemporaneous oral understanding and agreement 
between A. A. Freeman and Charles Haight & Co. that the trade- 
mark should pass to Charles Haight & Co., together with the good 
will of A. A. Freeman & Co. Marcus L. Freeman testifies to this 
fact, and he is corroborated by the testimony of Henry Koper, de- 
ceased, given in the proceeding in the United States Patent Office 
to cancel trade-mark No. 66,288, filed by the Duluth Superior Mill- 
ing Company. Henry Koper died in 1910, A. Irving Freeman in 
1886, Charles Haight in 1891, and A. A. Freeman in March, 1909. 

After the exécution and delivery of the mortgage Charles Haight & 
Co. kept a représentative at La Crosse to look after their interests. 
Henry Koper ordered the flour that was shipped to Haight & Co., 
and the flour was sold by Haight & Co. under the "Freeman Super- 
lative" brand. In June, 1891, when the firms of Charles Haight 
& Co. and A. A. Freeman & Co. failed, Henry Koper, assuming 
to be the surviving member of the firm of Charles Haight & Co., 
connected himself with the firm of Grinnell, Minturn & Co., mer- 
chants and exporters in New York City, and became manager of 
their flour department, and sold flour under the brand in question. 
M. L. Freeman continued his furniture business in New York City, 
while A. A. Freeman endeavored to enlist capital for the building 
of another mill. The testimony on the part of appellants shows that 
when Koper went with Grinnell, Minturn & Co., he arranged with 
the Consolidated Milling Company, of Minneapolis, Minn., to manu- 
facture for him a high grade of flour, and thereafter he madehis 
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purchases of this flour from the Consolidated Milling Company, 
to whom he sent his stencil or brand "Kreeman's Superlative," and 
on Mr. Koper's instructions the Consolidated Milling Company 
branded the flour "Freemali's Superlative" and shipped the same to 
Mr. Koper or his customers, as he instructed them to do. This 
arrangement lasted for a few months, when Mr. Koper arranged 
with Mr. A. Ruyter and Mr. H. Wehmann, both of whom composed 
the firm of H. Wehmann & Ce, to act as his broker in Minneapolis 
for the purchase of flour. Thereafter H. Wehmann & Co. bought 
large quantifies of flour from the Minneapolis Flouring Mills Com- 
pany for account of Mr. Koper, and he sent to that mill his stencil 
"Freeman's Superlative." On his instructions they branded the flour 
and shipped it to Henry Koper or his customers as Henry Koper 
directed them to do. About 1892 there was a new mill erected at 
West Superior, Wis., and Mr. A. A. Freeman, of the former firm 
of A. A. Freeman & Co., of La Crosse, Wis., having secured the 
position of manager of that mill, the mill was called the Freeman 
Milling Company. 

About this time Koper induced the firm of Grinnell, Minturn & 
Co. to become heavy stockholders in the Freeman Milling Com- 
pany, and for that reason he transferred his brands and trade- 
mark from the mills in Minneapolis to the Freeman Milling Com- 
pany at West Superior. Among thèse brands which he transferred 
to them was this brand "Freeman's Superlative," and thereafter the 
Freeman Milling Company branded the flour "Freeman's Super- 
lative," and shipped it to Mr. Koper and his customers as they were 
directed by Mr. Koper. Koper continued to favor this mill with his 
trade from the fall of 1892, or early in 1893, until 1899, when the Free- 
man Milling Company became a part of what was at that time known 
as the United; States Flour Milling Company. Koper continued to 
trade with the United States Flour Milling Company, as he had 
with the Freeman Milling Company. About a year later the United 
States Flour Milling Company went into the hands of a receiver, 
and was later reorganized as the Standard Milhng Company, and 
the différent mills at West Superior and Duluth were grouped to- 
gether as a subsidiary company, and known as the Duluth Superior 
Milling Company; the appellee in this case. 

Koper continued to make his purchases from the Duluth Superior 
Milling Company, and it branded the flour on his instructions with 
his brand "Freeman's Superlative," and shipped the same as direct- 
ed by Mr. Koper. On December 31, 1902, the firm of Grinnell, 
Minturn & Co. retired from business, and on the Ist of January, 
1903, the firm of Henry Koper & Co. was formed, consisting 
of Henry Koper, Peter F. CarroU, and Edwin R. Freeman. This 
firm continued the flour business of Grinnell, Minturn & Co. and 
purchased their flour of the Duluth Superior Milling Company, wbo, 
on instructions from Henry Koper & Co. branded their différent 
purchases with their "Freeman's Superlative" brand, and shipped 
the same to Henry Koper & Co. or their customers as directed by 
Koper & Co. and were so doing at the time the testimony in this 
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case was taken. After the death of Koper in 1910 appellants con- 
tinued the business as Henry Koper & Co. 

The parties to this action agrée as to the ownership of the brand 
"Freeman's Superlative" up to the time the mortgage was given by 
A. A. Freeman & Co. to Charles Haight & Co. Appellee traces its title 
to the trade-mark in question by évidence which shows that after the 
burning of the mill of A. A. Freeman & Co. at La Crosse, Wis., in 
1890, A. A. Freeman sought capital with which to build another mill. 
The résidents of the city of West Superior, Wis., were anxious to 
establish industries at that point, and one Edgar A. LeClair, with cer- 
tain associâtes, joined with A. A. Freeman in forming a corporation 
for the purpose of erecting and operating a fîour mill in said city of 
West Superior. In June, 1891, the Freeman Milling Company was 
incorporated under the laws of the state of Wisconsin, and in June, 
1892, the mill commenced producing flour. A. A. Freeman, who had 
co-operated in the organization of the corporation which bore his 
name, became gênerai manager of the mill. 

Grinnell, Minturn & Co., who had been induced by Koper to sub- 
scribe to $25,000 par value of the capital stock of the corporation im- 
mediately became large buyers of flour from the Freeman Milling 
Company, branded "A. A. Freeman Company, Superlative," being 
later changed to "Freeman Milling Company, Superlative," and con- 
tinued to buy such flour from the Freeman Milling Company and its 
successors until the firm went out of business on December 31, 1902. 
About the time of the organization of the Freeman Milling Company, 
the trade-marks which had been in use in the mill of A. A. Freeman 
& Co. at La Crosse, Wis., together with the good will of the business 
in connection with which they had been used, were assigned by A. A. 
Freeman, through one C. E. Billquist, who seems to hâve been a mem- 
ber of Grinnell, Minturn & Co., to the Freeman Milling Company ; 
the roundabout transfer having been made on advice of counsel in 
order to avoid the possibility of litigation with Freeman's creditors. 
Billquist was also a director in the Freeman Milling Company. Fifteen 
thousand dollars par value of the stock of the Freeman Milling Com- 
pany was assigned and delivered to A. A. Freeman's nominee in 
considération of the assignment of the trade-marks and good will. 

Without stating in détail the particular transactions, it may be said 
that whatever title the Freeman Milling Company obtained to the 
trade-mark in question was transferred and became vested in the ap- 
pellee, the Duluth Superior Milling Company. It appears without 
dispute from the évidence that the territory in which Henry Koper 
& Co. sells "Freeman's Superlative" flour, is the metropolitan district 
of New York, New Jersey, Philadelphia, Baltimore, Washington, and 
up the Hudson to Albany, and there is no évidence that appellee 
ever sold any flour under the brand "Freeman's Superlative" in that 
territory. The claim of the appellee is that it owns the brand "Free- 
man's Superlative," and that Henry Koper & Co. and the firms to 
which it lias shipped flour were its agents in selHng flour on commis- 
sion.. 

On October 29, 1906, the Duluth Superior Milling Company, ap- 
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pellee, filed for registration the trade-mark in question in the United 
States Patent Office, and the same was duly registered November 19, 
1907. On August 20, 1909, Henry Koper filed with the Commissioner 
of Patents an application to cancel the same. Issue was joined upon 
the pétition for cancellation, and subsequently the examiner of inter- 
férences on August 20, 1910, rendered a décision sustaining the same. 
The Duluth Superior Milling Company appealed from this décision to 
the Commissioner of Patents, who on December 6, 1910, affirmed the 
décision of the examiner. The Duluth Superior Milling Company 
then . appealed to the Court of Appeals of the District of Columbia. 
The Court of Appeals aflirmed the décision of the examiner and com- 
missioner upon the f ollowing ground : 

"No good purpose would be subserved by a revlew of the évidence, and 
we therefore, content ourselves with the flnding that appellaut was not under 
the évidence In this case the sole and exclusive user during the ten years 
necessary to entitle it to such registration, of the mark whose registration it 
procured." 

The application to register the trade-mark was made under the 
fourth proviso of section 5, of the Trade-Mark Act of February 20, 
1905 {33 Stat. 725, _c. 592 [Comp. St. 1913, § 9490J); said application 
showing the exclusive use of the trade-mark by tîie Duluth Superior 
Milling Company for the 10 years next preceding the date of said 
act. We do not think the décision of the Court of Appeals on the 
application to cancel the trade-mark is décisive of the question involved 
in the présent proceeding. It appeared in the proceedings on that 
application that, during the 10 years prior to the date of the Trade- 
Mark Act of 1905, lienry Koper and other frrms had used the same 
trade-mark; therefore the Duluth Superior Milling Company was 
not entitled to hâve it registered as its trade-mark under that act. 
The question of title does not seem to hâve been adjudicated. 

[1J We are now from the foregoing facts to détermine whether or 
not the appellants are the owners of the trade-mark in question. The 
burden of proof is upon them. Assuming that there was an oral 
agreement at the time the mortgage was given in 1885 by A. A. Free- 
man & Co. to Charles Haight & Co. that the good will and trade-marks 
which were used in connection with the business of A. A. Freeman 
& Co. in the manufacture and sale of flour at La Crosse, Wis., should 
pass to Charles Haight & Co., concerning which we hâve very grave 
doubts, what became of the trade-mark thereafter? Charles Haight 
& Co. did not purchase outright the business of A. A. Freeman & Co., 
and it is well known that a trade-mark or name cannot be assigned, 
except in connection with the assignment of the parti cular business 
in which it has been used, with its good will, and for continued use 
upon the same articles or class of articles. An attempted assignment 
of a naked trade-mark, disconnected from any business or good will, 
is void. Crossman v. Griggs, 186 Mass. 275, 71 N. E. 560; Falk v. 
American West Indies Co., 180 N. Y. 445, 73 N. E. 239, 1 L. R. 
A. (N. S.) 704, 105 Am. St. Rep. 778, 2 Ann. Cas. 216; Lea v. New 
Home Sewing Machine Co. (C. C.) 139 Fed. 732; Bulte v. Igleheart, 
137 Fed. 492, 70 C. C. A. 76. In Paul on Trade-Marks, par. 97, p. 162, 
it is said: 
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"Trade-marks may aiso be acquired by purchase or inheritance : but as a 
trade-mark cannot exist by Itself, it foUows tliat it can be acquired, other 
than by original appropriation, only as appurtenant to an established busi- 
ness, or ttie good will tliereof, and it can be held by the transférée, the same 
as by an original proprietor, only so long as its use is continued, upon or in 
connection witli an article o£ the eharacter or species to which It was orlgi- 
nally attached." 

Again, at paragraph 117, p. 228, it is further said: 

"As a mère abstract right, having no référence to any particular person or 
property, a trade-mark cannot pass by assignment or descend to a man's 
légal représentatives. The reason for this is that, as an abstract right, apart 
from the business in which it is used, a trade-mark has no existence." 

[2] We must assume that, if the good will and trade-mark was 
transferred by oral agreement as alleged, it was transferred to Charles 
Haight & Co. in order that the mill might be operated in their in- 
terests for the purpose of recovering the amount of their debt against 
A. A. Freeman & Co. ; in other words, that it was in aid of the mort- 
gage. This State of the case would not give Charles Haight & Co. 
any authority, when the business itself of A. A. Freeman & Co. was 
destroyed in 1890, to appropriate the trade-mark of A. A. Freeman 
& Co. ; but, assuming for the sake of argument there was such author- 
ity, we cannot see how, when Charles Haight & Co. failed, and left 
as surviving partners A. A. Freeman and Henry Koper, Koper, as 
against the claims of Freeman, could appropriate the trade-mark as 
his own. Charles Haight & Co. or Koper never foreclosed the mort- 
gage. Koper was not a member of A. A. Freeman & Co., and ail that 
may be said in favor of Koper being the owner of the trade-mark is 
chat he used it in the sale of flour. 

When A. A. Freeman & Co. were manufacturing flour he used it. 
When Charles Haight & Co. were operating the mill at La Crosse 
he used it. When he was in the employ of Grinnell, Minturn & Co., 
and when he was one of the members of the firm of Henry Koper & 
Co., he used it. But we cannot find from the évidence 'that Koper 
ever obtained a valid title to the trade-mark from A. A. Freeman & 
Co. or Charles Haight & Co. in view of the fact that he was not a 
member of the firm of A. A. Freeman & Co., and A. A. Freeman was 
a member of the firm of Charles Haight & Co. We are of the opinion 
that appellants hâve not met the burden of proof which rests upon 
them as to their title to the trade-mark in question, and vve hâve so 
much doubt about that title that we are of the opinion that no injunc- 
tion should issue restraining appellee from its use. We are further 
convinced that we ought not to issue an injunction, for the reason 
that there is no évidence in the record whatever that the Duluth Su- 
perior Milling Company, appellee, ever competed in any way in the 
sale of flour bearing the trade-mark in question, in the territory in 
which appellants sell. 

[3] This is a case of unfair compétition, and not for the infringe- 
ment of a technical trade-mark, and, if there is no compétition, thtre 
can be no unfair compétition. Borden Ice Cream Co. v. Borderi Con- 
densed Milk Co., 201 Fed. 510, 121 C. C. A. 200; Corning Glass 
Works V. Corning Cut Glass Co., 197 N. Y. 173, 90 N. F. 449; Apollo 
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Bros. V. Perkins, 207 Fed. 530, 125 C. C. A. 192; Investor Publish- 
ing Co. V. Dobinson (C. C.) 82 Fed. 56 ; Forney v. Engineering News 
Publishing Ce, 57 Hun, 588, ;10 N. Y. Supp. 814; Hanover Star 
Milling Co. v. Allen, 208 Fed. 513, 125 C. C. A. 515, affirmed by Su- 
prême Court March 6, 1916; Simplex Automobile Co. v. Kahnweiler, 
162 App. Div. 480, 147 N. Y. Supp. 617; Astor v. West 82d Street 
Realty Company, 167 App. Div. 273, 152 N. Y. Supp 631; Sartor v. 
Schaden, 125 lowa, 697, 101 N. W. 511. 
The judgment of the trial court is affirmed. 



NELSON V. PATSBL et al. 

(Circuit Court of Appeals, Nintli Circuit. March 27, 1916.) 

No. 2662. 

1. Seaicen <S=10— Provisions— Compensation eok Reduced Allowanoe. 

A provision in shlppliig articles slgned by seamen for a voyage from San 
Francisco to Alaska and return that the scale of provisions should be that 
preserlbed by Rev. St. § 4612, as amended by Act Dec. 21, 1898, c. 28, § 23, 
30 fetat. IV^ (Coiup. St. 1913, § 8392), is a valid and enforceable contract, 
and Its violation entltles the seamen to recover the compensation pro- 
vlded by Rev. St. § 4568, as amended by Act Dec. 21, 1898, c. 28, § 14, 30 
Stat. 758 (Conip. St. 1913, § 8357). 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. §§ 34-38 ; Dec. Dig. 

<S=3lO.] 

2. Seamen <J=>1(>— Provisions— Compensation for Reduced Allov^ance. 

The compensation to which a seainau is entitled under Rev. St. § 4568, 
as amended by Act Dec. 21, 1898, c. 28, § 14, 30 Stat. 758 (Comp. St. 1913, 
§ 8i{57), for réduction in the quantlty ot provisions supplled from that 
specllied in tlie scale provided, attaches to a réduction In each article, and 
not to an aggregate réduction. 

[Ed. Note.^For other cases, see Seamen, Cent. Dlg. §§ 34-38 ; Dec. Dig. 
<®=»10.] 

3. Seamen <S=»]0— Provisions— Compensation for Reduced Allowancb. 

A shipowner eau only be relleved from liabllity for failure to furnlsh 
to seamen provisions in accordance with the statutory scale on some one 
of the grounds specified in Rev. St. § 4568, as amended by Act Dec. 21, 
1898, c. 28, § 14, 30 Stat. 758 (Comp. St. 1013, § 8357). 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg, §§ 34-38 ; Dec. Dlg, 
®=>10.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Suit in admiralty by Cari Patsel and others against P. M. Nelson, 
charterer of the schooner Roy Somers, for short allowance of food 
furnished libelants as seamen. Decree for libelants, and respondent 
appeals. Affirmed. 

Duncan McLeod, Ira A. Campbell, and McCutchen, Olney & Wil- 
lard, ail of San Francisco, Cal., for appellant. 

H. W. Hutton, of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

®SjFor other cases see Bame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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MORROW, Circuit Judge. Libelants signed shipping articles be- 
fore the United States commissioner at the port of San Francisco to 
serve as seamen on board of the American schooner Roy Somers f rom 
the port of San Francisco to Koggiung, Alaska, and such other Alaskan 
points as the master might direct, and return to San Francisco for 
final discharge, either direct or via one or more ports on the Pacific 
Coast, for a term not exceeding nine calendar months. It was agreed 
that the crew would load and discharge ail cargoes and ballast, if 
required, and work on shore or in boats, as the master or agent of 
the charterer should direct, subject to the agreement attached to the 
shipping articles. In the agreement attached to the shipping articles 
were stipulations relating to the employment of the crew as fishermen 
in certain waters in Alaska. The wages of the crew were fixed in the 
shipping articles by specified sums— some by the run, and some by 
the month. A scale of provisions and substitutes, as required by 
section 4612 of the Revised Statutes (Comp. St. 1913, § 8392) to be 
allowed and served out to each of the crew during the voyage, was 
contained in the shipping articles. There was also a provision that 
the seamen should hâve the option of accepting the fare the master 
might provide, but the right at any time to demand the agreed and 
statutory scale of provisions. 

It is alleged in the libel that upon the return voyage of the schooner 
from Koggiung, Alaska, the vessel was used for the sole purpose of 
transporting libelants and supplies to San Francisco, and that during 
said return voyage the respondent failed to furnish the libelants with 
water of a suitable quality and provisions in the quantities provided 
by the statute. The particulars in which the respondent failed in this 
respect are set out in the libel, and it is alleged that by reason of the 
premises the libelants were entitled to recover of respondent, as wages 
for shortages of food and bad water, certain specified amounts, aggre- 
gating the sum of $162 each, or the total of $3,402 for ail the libelants. 

The respondent answered, and admitted the hiring of the libelants 
as seamen to serve on the American schooner Roy Somers, of which 
respondent was the charterer, from San Francisco, Cal., to Koggiung, 
Alaska, there to catch fish for respondent, and to return as seamen 
on board of such schooner to the port of San Francisco ; admitted that 
the libelants signed shipping articles for such voyage and service before 
the United States commissioner at the port of San Francisco ; ad- 
mitted that in the shipping articles it was agreed that respondent 
would supply each of the libelants with the scale of provisions men- 
tioned and set forth in section 4612 of the Revised Statutes of the 
United States, or the lawful équivalent or substitute therefor; ad- 
mitted that in pursuance of such contract of hire each of the libelants 
entered into the service of respondent on board of said schooner at 
San Francisco, and proceeded in said vessel to Koggiung, Alaska, at 
which place they left said vessel and went on shore and caught 
salmon for said respondent, and thereafter returned on board said 
vessel, and the vessel with ail of the libelants on board left Koggiung 
for San Francisco on August 9, 1914, and arrived in San Francisco 
on September 7, 1914, and that each of said libelants worked as a 
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seaman On board said vessel on such return voyage ; admitted that on 
such voyage to Koggiung and return the vessel was used for the sole 
purpose of transporting libelants and supplies to said Koggiung and 
bringing salted salmon from said Koggiung to San Francisco, and 
denied that she never at any time engaged in fishing; denied that on 
the return voyage the water supplied by the respondent to be used 
in cooking food for Hbelants was at ail times bad, and alleged that 
there was at ail times a supply of good water on board; denied that 
there was any shortage in the supply of provisions served to the 
libelants on the return voyage, except in respect to potatoes, and 
in that behalf the respondent alleged the potatoes were taken from San 
Francisco on the voyage northward, but the same could not be pre- 
served in good condition throughout the summer months, while libel- 
ants were engaged in fishing in Alaska, and that it was impossible to 
procure in Alaska any potatoes for the return voyage, and that the 
failure to hâve any potatoes on said voyage was due to no act of 
négligence or failure on the part of respondent, but was the resuit of 
natural causes over which respondent had no control. 

The court below entered a decree in favor of each of the libelants to 
recover from the respondent, for the shortage of provisions mentioned 
in the libel and shown by the proof, the following amounts : 

Water ?14 50 

Potatoes or yams 29 00 

Rice (5 00 

Onions 8 00 

Reans 2 00 

Sait pork 6 OO 

Total $05 50 

It is contended by the appellant that the court was in error in hold- 
ing that the respondent was required to provide the scale of provi- 
sions appended to section 4612 of the Revised Statutes. In support 
of this contention référence is made to certain provisions of the stat- 
ute and amendments thereto which hâve the effect of relieving ves- 
sels in the coastwise trade from the requirement that shipping ar- 
ticles shall contain the scale of provisions which each seaman carried 
to sea as one of the crew shall receive. 

[1] The statute may be, and probably is, open to the construction 
contended for; but we do not see how that relieves the respondent 
from his liability under section 4612 of the Revised Statutes. It does 
not appear that the Roy Somers was engaged in the coastwise trade 
on the voyage in question, or that it was otherwise exempt from the 
statutory requirement as to shipping articles or the scale of provisions 
therein provided. In any event, the respondent entered into a writ- 
ten contract with the libelants that section 4612, R. S., should be a 
condition of their employment. The condition was reasonable, proper, 
légal, and enforceable ; and the libelants being entitled to the scale of 
provisions provided in that section by the terms of their contract, as 
well as by the statute as we construe it, the respondent's liability is 
measured by section 4568 of the Revised Statutes, under which the 
decree for the libelants was entered in this case. 
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[2] Section 4568 (Comp. St. 1913, § 8357) provides that, if the al- 
lowance of any provisions which any seaman is entitled to receive 
under section 4612, R. S., is reduced, or if it be shown that any of 
such provisions were, or had been during the voyage, bad or unfit for 
use, the seaman shall receive, by way of compensation for such ré- 
duction or bad quality, according to the time of its continuance, the 
sums mentioned in the section, to be paid to him in addition to, and 
to be recoverable as wages : 

First. If his allowance is reduced by any quantity not exceeding 
one-third of the quantity specified by law, a sum not exceeding 50 
cents a day. 

Second. If his allowance is reduced by more than one-third of 
such quantity, a sum not exceeding $1 a day. 

Third. In respect of bad quality, a sum not exceeding $1 a day. 

It is contended in respect to thèse allowances that the statute means 
that the food allowances must be taken as a whole, and not by articles, 
and that a réduction occurs only when ail the articles of food re- 
quired to be served on any one day falls below the percentage pro- 
vided by the statute. The statute provides that the allowances attach 
to the réduction in any of the articles of food mentioned in the scale 
from the quantities specified, and not a réduction in the aggregate of 
the daily allowances. The purpose of the statute was plainly to re- 
quire a variety of food and its allowance on certain days of the week, 
as well as the quantity of the articles of food therein specified. The 
wording of the statute with its spécification of allowable substitutes 
seems to us conclusive of this question. A specified article of food 
cannot be withheld without f urnishing a specified substitute, and hence 
the allowance must attach to a réduction in each article of food re- 
quired, and not to an aggregate réduction. 

[3] It is next contended by the respondent that, having asked Swan- 
son, the cook, to furnish the respondent with a list of provisions re- 
quired for the voyage, the latter had discharged his duty to the libelants 
when provisions had been furnished in accordance with the list. The 
testimony about this list is not clear ; but we do not think the fact, if 
established, is material, The provisions furnished for the voyage, 
whether in accordance with the cook's list or not, were insufficient to 
serve the crew with the quantity of provisions provided in the stat- 
ute. There was a réduction in the provisions furnished, and that is 
the test of the respondent's liability. 

The agreement of the master was that he would supply the crew 
with provisions in accordance with the schedule annexed to section 
4612 of the Revised Stâtutes. This was a positive agreement, made 
in accordance with the mandatory terms of the statute. The only 
qualification was the référence, in section 4568 of the Revised Stâtutes, 
to circumstances which should be taken into considération by the court 
for the modification or réduction of compensation as the justice of 
the case might require. The qualification is: 

•'But if It Is shown to the satisfaction of the court before which the case is 
trled that any provisions, the allowance of which has been reduced, eould not 
be procured or supplled in sufflclent quantities, or were unavoidably injured 
or lost, or if by reason of its innate quallties any article becomes unfit for use 
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and thaf; proper and equi%-alent substltutes were supplled in lieu thereof , the 
court shall modify or refuse compensation, as the justice of ttie case may 
require." 

As the decree is not for the full amount claimed by the libelants, 
nor for the full amount for which there was some testimony tending 
to establish, we do not know that the circumstances referred to in the 
statute were not fully considered by the court. On the contrary, the 
presumption is that such circumstances were considered and operated 
to reduce the maximum allowance that might hâve been imposed by 
the court. There wàs testimony that the cook told the master of the 
vessel and another witness, just before leaving Alaska, that he had 
provisions for 35 days. The cook dénies having made such statement ; 
but whether he made it or not is immaterial. The cook's statement 
would not relieve the master from his liability for a failure to supply 
the provisions required by the contract and by the statute. 

It is objected that the testimony does not estabhsh the bad quality 
of the water, upon which the court allowed compensation in the sum 
of $14.50. The voyage took 29 days. The testimony tends to estab- 
lish the fact that the bad water was in use 27 days for cooking pur- 
poses. The maximum compensation for that time iwould hâve been 
$27. We think that the compensation of $14.50 is fully supported 
by the évidence. 

There is no question about the shortage of potatoes. No potatoes 
were served on the return voyage, and no substitute furnished. The 
maximum compensation of $29 was unquestionably justified. 

With respect to the réduction in the quantities of rice, for which 
compensation of $6 was allowed ; réduction in the quantities of 
onions, for which compensation of $8 was allowed ; réduction in the 
quantities of beans, for which compensation of $2 was allowed; and 
réduction in the quantities of sait pork, for which compensation of 
$6 was allowed — we find the testimony sufficient to sustain the decree. 

The statute is clearly mandatory, and is designed to secure for each 
seaman a timely and suitable quantity, quality, and variety of food 
for the service for which he bas been employed. If there has been 
no failure on the part of master, shipowner, or charterer to comply 
with the statute in this respect, it can be easily established by proof, 
and the court need not be left in any doubt upon the subject. In this 
case the lower court heard the witnesses and was able to judge of their 
credibility and the weight of the testimony. The presumption is that 
the decree is correct, and that presumption is not overcome by any 
testimony that appears in the record. 

The decree of the District Court is affirmed. 
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THE PLTMOrTH. 

THE LANGHAM. 

(Circuit Court of Appeals, Sixth Circuit. April 12, 1916.) 

No. 2724. 

Collision <@=>95(6) — Steamer and Barge in Tow — Fault. 

A collision in St. Clair river on a clear and calm day between the sec- 
ond of two barges in a tow wiiich was turning to go down the river and 
au upbound steamer held due to faults on the part of both vessels ; the 
barge for uslng an Insufficlent towline, vv'hich parted when she was partly 
turned, causlng her to move across the river and against the steamer, and 
also for not anchoring at once, and the steamer being in fault for not 
reduciug speed when at a distance of three-fourths of a mile it became ap- 
parent that the barge was pot following the otlier vessels of the tow. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dlg. <g=395(6).] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; William L. Day, Judge. 

Suit in admiralty for collision by J. Joseph McTigue, owner of the 
barge Plymouth, against the steamer Langham, John J. Adams, claim- 
ant, with cross-libel. Decree against the Plymouth, and libelant ap- 
peals. Modified. 

For opinion below, see 211 Fed. 763. 

D. E. Warner and L. B. Ware, both of Cleveland, Ohio, for ap- 
pellant. 

R. G. McCreary and Goulder, White & Garry, ail of Cleveland, Ohio, 
for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

HOLLISTER, District Judge. Libel by McTigue, owner of the 
Plymouth ; cross-libel by Adams, owner of the Langham — both vessels 
having been injured in a collision between them in the St. Clair river. 

The empty barge, Plymouth (213 feet long), with donkey engine for- 
ward, and two anchors, about 1,200 pounds each, on the forecastle deck, 
lay at the dock below the mouth of Belle river, which flows into the 
St. Clair just below Marine City, Mich. To the southeast lies Fawn 
or Woodtick Island toward the Canadian side of the main channel, 
hère about 1,800 feet wide. For a few feet between the island and the 
deep channel, the water is about 5 feet deep. 

The steamer Adiramled (300 feet long), having the barge Melbourne 
in tow (168 feet long), came up the St. Clair and took the Plymouth 
also in tow ; the Plymouth's towline being fixed to the stern of the 
Melbourne. The towlines were each 300 feet long. The distance from 
the bow of the Adiramled to the stern of the Plymouth was about 
1,226 feet. The Adiramled proceeded up stream sufficiently to straight- 
en out the tows and get headway for them — about 1,500 feet-^and 
swung out intd the stream, her helm and the helms of the tows pOFted, 

S=3For otber cases see same topic & KET-NUMBER in aU Key-Numbered Digests & Indexes 
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for the purpose of gradually turning around and coming down stream. 

The steamer Langham, a wooden freighter 281 feet long by 48 beam, 
laden with coal, was coming up stream in about the middle of the chan- 
nel at about 10 miles an hour. It was toward the middle afternoon 
of a bright, clear day (August 21, 1909), with little wind. The Adiram- 
led saw the Langham when she was abreast of the Sait Works on the 
American side about a mile and a half away. The Langham saw the 
entire maneuvers of the Adiramled and her tow, and there were no 
obstructions of any kind to prevent a full view by both parties. 

The Adiramled and her tow had the fight of way, and signaled to 
go down on the Canadian side. The Langham, however, signaled to 
go up on that side, and the Adiramled consented. The Adiramled was 
then headed down stream ; the Melbourne had nearly come around, 
and the Plymouth had not yet turned, but lay athwart the river ap- 
proaching midstream. 

Upon consenting to give the Langham the Canadian side, the Adiram- 
led ported her helm to carry her and her tow toward the American 
side, and signaled her engineer to go ahead strong. He did so, and 
the line between the Melbourne and the Plymouth parted, leaving the 
latter at about midstream and headreaching slowly toward the Cana- 
dian side. She was under way, but not sufficiently to respond to her 
tiller hard aport. The current was about a mile and a half an hour. 

When the first interchange of signais was made between the Adiram- 
led and the Langham, the latter checked some, and checked again, down 
to about 4 miles an hour, when the Adiramled consented to give her 
the course, and there was, at that time, a full half mile between the 
vessels, each being about in midstream, the Langham somewhat nearer 
the Canadian side and toward the island. The Adiramled, slowly turn- 
ing toward the American side, followed by the Melbourne, which had 
come around and was headed downstream, had proceeded as far from 
the Plymouth as, at least, 1,500 feet, when the Langham passed the 
Adiramled at a distance of about 200 feet; the Plymouth slowly pro- 
ceeding toward the Canadian shore and drifting. When the Langham 
passed the Melbourne, the captain of the Langham saw that the tow- 
line between the Melbourne and the Plymouth had parted. Seeing, 
then, that if he continued on his course he could not clear the Plymouth, 
he backed his vessel hard for two or three minutes, and she brought 
up in the shallow water near the shore of the island. At that time the 
vessels came together at practically right angles, the bow of the Plym- 
outh striking about 35 feet abaft the stem of the Langham. 

When the line broke, the captain of the Plymouth ran forward to 
the donkey engine, and blew danger âignals continuously until up to 
the time of the collision. Thèse signais could certainly be heard a mile 
and a half away. When the passing signais were exchanged, the dis- 
tance between the Langham and the Plymouth was in the neighborhood 
of three-quarters of a mile; and when the Langham passed the 
Adiramled, the distance between the stern of the Melbourne and the 
Plymouth, now dtifting broadside down stream with some, though 
sïight, headway, was gradually increasing, so that at that time there must 
hâve been in the neighborhood of at least 1,500 feet between the Lang- 
ham and the Plymouth. 
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At a distance (by the weight of the 'évidence) of three-quarters of a 
mile the Langham knew something had happened to the Plymouth. 
She saw her lose the continuity of her course in net following the 
Melbourne. Her captain, although he says he did not hear the dan- 
ger signais, saw the puffs of steam; but he must be held to hâve 
known, as did his mate, Gleason, that something was wrong with the 
Plymouth, and that she might drift into his course. Nevertheless he 
proceeded, and it was not until he was abreast of the Melbourne and 
actually saw what had happened that he reversed and backed in the 
effort to escape a collision which had become inévitable. His own 
story tells how the collision occurred : 

"Q. Isn't It a fact, Captain, that the Plymouth didn't foUow the Melbourne 
after you agreed that you would take the Canada side and she would take 
the American side, and as soon as the Adiramled started toward the American 
side? A. We were in a position that we couldn't do anything but back up: 
she was headlng straight across the river. Q. When did the Plymouth stoi> 
following the Melbourne? A. Immediately after the Melbourne got straiglit- 
ened down the river. Q. Now, with référence to the time you exchanged the 
signal of one blast? A. About a half a mile apart. Q. That is, the Adiramled 
was half a mile away when the Adiramled (l'ijmouth) stopped following the 
Melbourne? A. I don't know anytliing about that; that is the time I ex- 
changed whistles with the Adiramled. The Plymouth didn't come around at 
ail. Q. When, with référence to the exehange of whistles, did she stop fol- 
lowing the Melbourne? A. I suppose a minute or two. Q. And at that time 
the Ijangham and the Adiramled were half a mile aimrt, were they? A. Yes. 
The Court: Didn't you say that this Plynwuth wasn't following the boat im- 
mediately in front of it, and you didn't dlscover it until you got abreast of 
that second tow? A. Well, they were eoming around making the turn in the 
river. I didn't know what the reason was, but she wasn't following. I 
couldn't tell why she didn't come around, but I saw her In that shape head- 
lng up the river, and they didn't conie around any more, but the towliue 
was gone when I came up abreast of the Melbourne ; then I saw there was 
but one thing we could do, and that was to back up, because I couldn't recover 
myself to try to go under his stern. We fetehed up on the Island and the Ply- 
mouth came in and hit us. "■ "■ * The Court: If you were keeping tlie 
proper sort of lookout, why didn't you see that the rope was gone? A. It hap- 
pened so quick — we didn't expeet it was going to part. The Court: I nieau 
after you exchanged the one blast, why didn't you dlscover that the Ply- 
mouth was drifting? A. Couldn't see the Une. The Court: You could see 
the Plymouth, couldn't you? A. Yes; he was a llttle to the westward of 
the Melbourne. Q. Didn't the maneuvering of the Plymouth Indicate that 
something was wrong? A. No, sir; not until we got up and was alongside 
of the steamer did I dlscover the Une was parted. Then I couldn't recover 
ourselves, as we were swung to the Canada side. If I undertook to go under 
his stern, I would hâve run Into the Plymouth; that is the reason I kept 
on backing." 

The captain of the Langham ignored the plain fact that the Plym- 
outh, with no means of propulsion, had left her natural course and 
might block his course. He paid no heed to the Plymouth's danger 
signais, of which he saw the steam, and which there is no reason he 
could not hâve heard. He did not again check, after getting permis- 
sion to take the Canadian side, untjl, when abreast of the Melbourne, 
he actually saw that the line had parted. He backed his vessel then 
with great vigor, and, bringing up on the island, could go no further. 
As it was, the Plymouth nearly eleared the Langham. It is probable 
he thought, when he saw the Plymouth was not eoming around, that 
232 P.— 44 
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he could get between her and the Canadian shore. When he realized 
that he could not, he tried to back out of the way, 

We think, if he had acted on the warning the appearance of the 
Plymouth and her danger signais gave him, and had proceeded with 
the caution which the circumstances required, he could hâve regulated 
his speed so as to hâve passed under the stem of the Plymouth. But, 
whether he could bave done that or not, we think he ought not to hâve 
proceeded at a speed so great that he could not get out of the way of 
a helpless vessel drifting into his water, whose condition he knew, or 
ought to bave known, when he was three-quarters of a mile away and 
could easily handle his boat going against the current. 

While the testimony is conflicting, and the relative positions of the 
boats and m^tters of time and distance are necessarily uncertain, yet 
we think the story outlined above is established by the great weight 
of the évidence. In addition to other testimony, the négligence of the 
Langham is shown by the évidence of the captain himself . We think 
the Langham was at ïeast partly to blâme for the accident. So was the 
Plymouth, primarily. 

Some effort was made to show the Plymouth's nine or ten inch 
hawser was a good rope ; but its history and service were scarcely dis- 
closed, and, more important still, its parts had disappeared. It was, 
however, conclusively shown that when the Adiramled increased her 
speed toward the American side, which undoubtedly was the cause of 
the break in the hawser, there was no jerk, or unusual strain, upon the 
hawser. The inf erence cannot be escaped that, if it had been in good 
condition, it would not, with the strain put upon it — the Plymouth go- 
ing light — bave broken. 

The appellee claims négligence on the Plymouth's part in not anchor- 
ing when the towline parted. Circumstances must détermine the pro- 
priety, or want of it, of the conduct of the crew of a vessel relative to 
the manipulation of anchors. There is évidence tending to show that 
an anchor should bave been on the cathead, ready to be cast overboard. 
This could be done in a fraction of a minute. There is évidence that 
the cathead is no place for an anchor, particularly when being towed. 
It is clear that, when a barge is moored to a dock, the cathead is no 
place for an anchor. It would seem that anchors, whether a boat is at 
a dock or under way, should not be permitted to swing from hawse 
holes. There can be no doubt that when at the dock the anchors were 
properly enough on the forecastle deck. The Plymouth had just left 
the dock. The weather was fine. There was no sea. Apparently, there 
was no reason for the captain of the Plymouth, or any one of her crew, 
to suspect the condition of the towline. There was no reason to be- 
lieve, even after the towline parted, that the Langham, three-quarters 
of a mile down the river, would hâve any difficulty in keeping out of 
the way. Still we think that the captain of the Plymouth, knowing his 
vessel was adrif t and reaching into the Langham's course, and having 
steam up on his donkey engine, could bave cast his anchors, or one 
of them. We cannot say that this would bave averted the accident. 
We think it might hâve done so. It being the duty of the Plymouth 
to do everything it reasonàbly could to avert possible accident, she 
should, at least, hâve tried to come to anchor. 
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In the court below the entire blâme was ascribed to the Plymouth, 
but, as we think both vessels were blameworthy, the damages and the 
costs below should be equally divided between the parties, with costs 
of this appeal to appellant ; and the case is remanded, with directions 
to the District Court to enter a decree consistent with this opinion. 



WATKINS et al. v. ILLINOIS CENT. B. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. May 2, 1916.) 

No. 2765. 

Railroads <S=5>129(1) — Sales— CoNTKAcrs — Constbuctioi\'^ — "Acceued Lia- 

BiLITIBS." 

Tlie vendors of a rallroad were by tlie ternis of the contract of sale to 
give possession on a certain date, and were to receive the income up to 
suCh date and to pay ail "accrued liabilities." The tariff schedule then 
in force provlded that on présentation of satisfactory évidence to the 
freight claim agent that nianufactured products had been shipped from 
any point over the road the charges on the material therefor shipped in 
should be reduced to a lower rate given in the schedule. After the 
transfer, satisfactory évidence was produced to the freight claim agent 
that lumber shipped out was made from logs which the road had carried 
in before the transfer and on which the hlgher rate had been paid, and 
the différence between the two rates was refunded. Held, that such re- 
bate was an "accrued liabllity" at the time of the transfer, within the 
meaning of the contract, and that the vendors, vi'ho recelved the higher 
rate, subject to the contingency of maklng the refund, were liable there- 
for. 

[Ed. Note.—For other cases, see Railroads, Cent. DIg. §§ 392, 399; 
Dec. Dig. <S=129(l). 

For other définitions, see Words and Phrases, First and Second Séries, 
Accrue.] 

Appeal from the District Court of the United States for the 
Western District of Tennessee; John E. McCall, Judge. 

Suit in equity by the Illinois Central Railroad Company and oth- 
ers against John H. Watkins and others. Decree for complainants, 
and défendants appeal. Afïirmed. 

Caruthers Ewing, of Memphis, Tenn., for appellants. 
C. N. Burch, of Memphis, Tenn., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This appeal involves only the true 
meaning of the phrase "accrued liabilities," as used in a contract. 
Watkins and his associâtes owned the entire capital stock of a short 
railroad, which may be distinguished as the Tennessee Railroad. 
They sold this capital stock to the Illinois Central Railroad Com- 
pany, and a carefully written contract, between vendors and pur- 
chaser, was made. It was clearly the gênerai purpose to hâve the 
contract take efïect as of January 1, 1913, and it accordingly pro- 
vided that the vendors should indemnify and keep harmless the 

e=sFor other cases see samo topio & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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purchaser and the Tennessee Railroad from ail liability "for or on 
account of any claims or liabilities of whatever kind or nature in- 
curred by the Tennessee Company before the Ist day of January, 
1913, and that al! current income of the said Tennessee corporation 
accruing before the date last aforesaid shall be appropriated by or 
belong or be payable to the vendors, to the intent that ail income 
and ail accrued liabilities * * * shall be borne by and belong to 
the vendors, * * * while ail income and liabilities accruing 
* * * after the said date * * * shall be borne by and belong 
to the purchaser or the Tennessee corporation." Another clause 
provided that the vendors will "défend any suits which may arise 
against the said Tennessee corporation on account of transactions 
before [January 1, 1913], and pay any judgments rendered therein." 
The Tennessee Railroad, before and after January 1, 1913, was 
engaged in shipping logs to Hickman, Ky., and in shipping out of 
Hickman, for the same shipper, manufactured products made from 
logs. A tariff, duly iiled and in force, provided that: 

"Upon présentation of satisfactory évidence to the f reight clalm agent of the 
[Tennessee Railroad] that the manufactured products hâve been shlpped 
from ail points via [the Tennessee Railroad], the charges on ail material into 
such points will be reduced to the basls of rates specified on page 3." 

The concrète meaning of this provision was that if the shipper 
paid (e. g.) 3 cents per 100 pounds upon his logs shipped into Hick- 
man, and thereafter presented "satisfactory évidence" that he had 
shipped out the manufactured products over the same road, he was 
entitled to a refimd of l^/s cents per 100 pounds against the sum he 
had paid on the inbound shipment. During the two or three months 
following January Ist, this shipper presented to the Tennessee Rail- 
road "satisfactory évidence" of such shipment of manufactured prod- 
ucts, and thereupon vouchers were allowed in his favor for refunds 
against the freight he had paid on inbound logs before January Ist. 
The controversy between the parties was at to which one, vendors or 
purchasers, must bear this burden. 

The vendors insist that the liability cannot properly be called "ac- 
crued," so long as it remains contingent, and that since, on January 
Ist, the duty of the Tennessee Railroad to make refund was contin- 
gent upon the action of the shipper in thereafter manufacturing the 
logs into a différent form and shipping the product out over this 
railroad, it is a perversion of the contract to charge this liability 
upon the vendors. We cannot think the word "accrued" or the 
phrase "accrued liability" bas any such fixed and estabhshed, hard 
and fast meaning that the question is settled as soon as the state- 
ment is made. Some of the dictionary définitions of "accrued" are 
ample to cover such a liability as this ; the parties did not say "ma- 
tured," or "fixed and definite," or use other unambiguous language. 
They selected a word which may be applied in more than one way 
to the circumstances that later arose ; but they are presumed to hâve 
intended its use in a particular sensé, and that intent is to be deter- 
mined from ail parts of the contract and from the situation existing 
when it was made. The Suprême Court of Wisconsin, in construing 
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a statute, and after repeating that ail its parts must be considéred 
together, said: 

"The verb 'to accrue' is often and properly used to convey the same Idea as 
• * * 'to arise.' " Emerson v. Shawano, 10 Wls. 433, 435. 

Most of the cases cited in the attempt to put a fixed meaning 
upon "accrued liability" are cases arising under statutes of limita- 
tion, where the question is when a right or a right of action accrued. 
Ot course, there is no complète right of action until there lias been 
a default, and so définitions of the vvords in this environment are 
not of much help hère. 

Considering ail parts of the contract and the existing course of 
business, we think the natural inference is that this liability was to 
be charged against the opérations of 1912. The vendors were reserv- 
ing for themselves the 1912 income; that is, they were appropriating 
this very 3 cents per 100 pounds which it later developed could not 
be collected to the extent of II/2 cents if it was unpaid, or to that 
extent must be refunded if it had been paid. This refund was not 
charged upon or in réduction of the outbound freight rate accruing 
in 1913. It was, in effect, a correction of the erroneous inbound 
charge made in 1912. The substance of the tariff was that the in- 
bound rate was 1^4 cents in one contingcncy and 3 cents in another 
contingency, but that the higher rate must be paid and the excess 
temporarily held until' the contingency was determined. Adopting 
the parties' broad idea of drawing the line of January Ist between 
what the vendors transferred and what they kept, we think this 
item belonged on the 1912 side of the line, and that the language 
does not clearly show their intent to put it on the other side. This 
conclusion is confirmed by the covenant of the vendors to be re- 
sponsible for ail liabilities "incurred" before January Ist, and to 
défend suits which might arise against the Tennessee Railroad "on 
account of the transactions before the date aforesaid." If the Tenne- 
see Railroad refused to pay thèse refunds and the shipper brought 
suit, it would, indeed, be difficult to say that the suit did not arise on 
account of transactions before January Ist, or that the liability had 
not been incurred before that date. 

Another considération leading to the same conclusion is that ac- 
cording to the course of business from month to month the refunds 
which might later become owing on account of thèse inbound ship- 
ments, were entered upon the books of the Tennessee Railroad un- 
der an account entitled "Freight Claims — Suspense" and charged 
against "Freight Earnings." This seems to be a déclaration that 
the liability was expected to develop into something which must be 
paid, and it apparently implies (although the bookkeeping is not ful- 
ly disclosed) that the amount of the suspense claims was eut out of 
the 1912 net operating revenue shown by the books. Certainly it 
indicates a récognition by the parties that thèse refund claims con- 
stituted a liability which might arise on account of the transactions 
before January Ist, 

The vendors further insist that the identity between the logs 
shipped in and the later outbound product did not sufficiently ap- 
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pear tomake thèse daims law fui, under the tariff, against the Tennes- 
see Railroad, and hence that the court could not recognize them 
as a liability within the contract. Décisions are cited of the courts 
and of the Interstate Commerce Commission which require a strict 
standard of identity in applying a transit rate ; but this is not at ail 
a transit tariff, or one covering "milling in transit." It does not 
provide, in any event, for a through rate from point of origin to 
point of destination. It is solely a régulation affecting the amount 
of the inbound rate. It was accorded to ail shippers alike, the tariff 
was duly filed, and neither its fairness nor validity seems open to 
question. Just exactly what measure of identity between inbound 
and outbound materials it contemplated might give rise to dispute; 
but the tariff forecloses such dispute by providing that the refund 
will be allowed upon évidence satisfactory to the freight claim agent. 
It is not suggested that the agent acted unfairly or arbitrarily for 
the purpose of taking any advantage, or that he acted otherwise than 
in accordance with his best judgment and the established long-stand- 
ing practice of ail parties, in which practice the vendors had acqui- 
esced. 

We think the vendors are wrong in their contentions stated, and 
the decree below must be afïirmed. 



TOTTEN, Inspecter, v. PITTSBURGH MELTING CO. 

(Circuit Court of Appeals, Third Circuit. May 22, 1916.) 

No. 2093. 

Food <®=5.S — Méat Inspection — Staputoby Provisions. 

Under Méat Inspection Acts (Act June 30, 1906, c. 3913, 34 Stat. 674 ; 
Act March 4, 1907, c. 2907, 34 Stat. 1260), the Secretary of Agriculture 
made régulations that a shipper of nieat food products must eertify that 
the produet Is not capable of being used as food by man, is suitable only 
for Industrlal purposes, and is of suoh charaeter, or for such use, that 
denaturing is iinpractlcable. The act déclares that no méat food produet 
caii be shipped or carrled in Interstate commerce unless it has been flrst 
inspeeted, examined, and inarked as Inspected and passed in accordance 
with the terms of the act and the rules and régulations prescribed by the 
Secretary of Agriculture. Complalnant rendered oil from beef fat in ma- 
chiuery which had been used to produce oleo oil, used in maklng oleo- 
margarine. Beld, that complalnant's oil was a food produet, though it 
was not used for maklng oleomargarlne, but was shipped abroad for oth- 
er purposes, and therefore could not be shipped under the act, unless in- 
spected or denatured ; the fact that the oU was uncooked, and would 
not be eaten until mfixed with other substances, not preventlng it from 
belng a "food." 

[IM. Note.— For other cases, see Food, Cent. Dig. §§ 3, 4; Dec. Dig. 
<©=j3. 

For other définitions, see Words and Phrases, First and Second Séries, 
Food.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Bill i n equity by the Pittsburgh Melting Company against G. E. 

<S=»For other cases see aame toplc &. KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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Totten, Inspector. From a decree for complainant (229 Fed. 214), 
défendant appeals. Reversed, with instructions to dismiss. 

E. Lowry Humes, U. S. Atty., and B. M. Price, Asst. U. S. Atty., 
both of Pittsburgh, Pa., for appellant. 

Samuel McClay, Wm. M. Robinson, and Reed, Smith, Shaw & Beal, 
ail of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The decree of the court below en- 
joined the Baltimore & Ohio Railroad Company and G. E. Totten, an 
inspector in the service of the Department of Agriculture, from inter- 
fering with certain export shipments of the Pittsburgh Melting 
Company. A fuU statement of the controversy will be found in 229 
Fed. at page 214. Much that is there said need not be referred to now ; 
in our opinion the décision of the présent appeal turns upon a ques- 
tion of fact, and merely requires us to state briefly our conclusions 
upon that question. In a few preliminary words, the situation is this : 

For many years the Melting Company and its predecessors in 
business hâve been engaged in rendering, or converting, the fat of 
animais — chiefly, if not altogether, the fat of cattle, as we understand 
the évidence — into oil, stéarine, tallow, cracklings, and grease. Nothing 
except the oil is now in question ; this, in the view of the company, is 
"tallow oil," while the government describes it as "oleo oil," the sub- 
stance that is the basic constituent of oleomargarine. At one time 
the company was engaged in making oleomargarine ; about 30 years ago, 
however, hostile Pennsylvania législation compelled it to abandon the 
business, but the fact appears, and is relevant, that the oil now in 
question is made by the same appliances that the company then used. 
About 90 per cent, of the company's oil is carried to New York over 
the Baltimore & Ohio Railroad, and is shipped from there to Holland 
and one or two other European countries. During several years after 
the Méat Inspection Acts went into effect (34 Stat. 674, 1260), the 
plant of the Melting Company was under government inspection, but 
the inspection was withdrawn in 1909 in conséquence of a disagree- 
ment that need not now be gone into. In 1910 the company was in- 
dicted for a violation of the act, but was acquitted. As a resuit of 
the verdict, the company discontinued a proceeding in equity that was 
then pending between the same parties and involved substantially the 
same subject-matter as is now before the court. During the next 5 
years the company shipped its oil abroad as an inedible fat, and was not 
interfered with by the Department. The tierces were labeled "In- 
edible," and in other respects the régulations of the Department then 
in force were çomplied with. But on November 1, 1914, new régula- 
tions went into effect, and among them was a requirement that a ship- 
per of méat food products rnust certify that the product — 

" * ♦ * Is not capable of being used as food by man, is sultable only for 
Industrial purposes, is not for food purpose.-;, and is of such cbaracter or for 
sucU a use that denaturing is Impracticable." 
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This revived the disagreement, and in January, 1915, the company, 
while attempting to ship its oil under the old régulations, was prevented 
from doing so, until the District Court restraiiTcd the défendants by 
preliminary, and afterwards by final, injunction. The scope of the 
decree is sufficiently apparent from the opinion in 229 Fed., where it 
also appears that the vital question in the case is whether the oil in 
dispute is, or is not, a méat food product. 

By the express language of the act, no méat food product can be 
shipped or carried in Interstate or foreign commerce unless it bas first 
been — 

" * * ♦ Inspected, examlned, and marked as 'inspeeted and passed,' In at'- 
pordance with the tenns of this act and with the rules and régulations pre- 
scribed by the Secretary of Agriculture." 

If, therefore, the oil is a méat food product, the statute denied it 
the right to be carried, for concededly it had neither been inspected, 
nor examined, nor ofhcially marked. If it is not a méat food product, 
it is not included in the act at ail. In considering this question, we 
remark, first, that the substance under inquiry is clearly proved to be 
"oleo oil." Apparently there is little, if any, chemical différence be- 
tween tallow oil and oleo oil; but they difter distinctly in methods of 
manufacture, and in appearance, taste, and smell. As already stated, 
the plaintiff makes its oil by the same machinery that was formerly 
used in the manufacture of oleomargarine ; moreover, it is made by 
the process that is appropriate for rendering oleo oil, and not by the 
process employed for rendering tallow oil; and, finally, it exhibits ail 
the characteristics of the former substance. Whatever name one may 
choose to give it, the évidence leaves us no room to doubt what it 
really is. . 

Being oleo oil, therefore, is it a méat food product? It is, of course, 
a méat product. Is it a food? In its condition as an oil immediately 
after rendering, it is occasionally eaten as food, just as olive oil is 
eaten, but so rarely that we lay no stress upon that fact; but the évi- 
dence shows without contradiction that for shortening purposes, and 
as a grease in cooking, it is often used by bakers and householders just 
as lard is used, and, still further, that without being refined, or under- 
going any chemical change, it is the principal ingrédient of oleo- 
margarine. In manufacturing this substitute for butter, oleo oil is 
mechanically mixed by churning with other substances, such as milk, 
a little butter, sait, neutral lard, or cotton seed oil. What the oleo 
oil was before the mixing, it continues to be afterward, and there can 
be no doubt that the mixture is fit for human consumption and is 
largely used for food. The oil has probably some industrial uses also, 
although the évidence is not very clear on this point; but we think 
there can be ho reasonable question that its chief use is to be the base 
of oleomargarine. Of this substance it constitutes more than 50 per 
cent. As a food product, w"e see no esseiltial différence betweeti oleo 
oil and lard, and it can hardly be questioned that lard is a food. Nor, 
indeed, do we see any essential différence as a food between olive 
oil and oleo oil. The former is probably more palatable, and is more 
often used alone; but its chief use is to be mixed with other foods 
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for flavoring purposes. Obviously, the fact that the oleo oil has not 
been cooked is not décisive. A raw egg is food before as well as 
after it is mixed with the other ingrédients of a salad dressing; and 
lard is food before as well as after it is mixed with flour and water. 
Indeed, to our minds the proposition under discussion seems so évi- 
dent that we find some difïiculty in giving reasons to support it. Con- 
gress has excluded from interstate and from foreign commerce ail 
uninspected méat food products, and as this was within the législative 
power the duty of the court is to enforce the law. 

If this conclusion is sound, the other questions considered below 
and argued hère cease to be important. Being a méat food product, 
the plaintiff's oleo oil could not be carried in interstate or in foreign 
commerce — in this case, to Holland — without previous inspection, and, 
as the shipment that gave rise to the dispute had not been inspected, 
the défendants were justified in the course of conduct they pursued. 

As a final word we may add that the Melting Company does not 
make oleomargarine, and does not knowingly sell oleo oil directly to 
such manufacturers, either hère or abroad. What is done with the oil 
after it reaches the consignées in other states, or in other countries, is a 
Tnatter beyond the company's control. But, of course, this considéra- 
tion is not décisive. Congress has chosen to forbid interstate and 
foreign commerce in méat food products, unless they hâve previously 
been inspected hère, and, as we hâve already pointed out, the question 
■before us now is merely one of législative power and of statutory 
construction. We may also say that the Department's régulations per- 
mit shipments of oleo oil after it has been "denatured" — i. e., so 
treated by the addition of some substance (for example, power distil- 
late, a petroleum product) as to prevent its use as a food while leav- 
ing its value for industrial purposes practically unimpaired. We refer 
to thèse matters to show that they hâve not been overlooked ; they do 
not affect the course of the argument or the conclusion we hâve 
reached. 

The decree is reversed, with instructions to dismiss the bill. 



McCARTNEY et al. v. OLOVER VALLEY LAND & STOCK CO. 

(Circuit Court of Appeals, Eighth Circuit May 5, 1916.) 

No. 4496. 

1. Brokers ®=>43(.^) — Contracts — "Note or Mémorandum in Writing." 

Correspondence relating to the employment of a brolîer to efCect a sale 
of land is a sufficient "note or mémorandum" of tlie contract of employ- 
ment to satlsfy Civ. Code Cal. § 1624, declarlng that an agreement author- 
Izing a broker to sell land for compensation is invalid unless in writing, 
or some note or mémorandum thereof be in writing. 

[Kd. Note. — For other cases, see Brokers, Cent. Dig. § 44; Dec Die. 
<Ê=>43(3). 

For other définitions, see Words and Phrases, First and Second Séries, 
Mémorandum.] . 

«ssFor othsr caaes rae sam» toplc & KSY-NUMBER la ail Kejr-Numbered DUests & Iniexs^i 
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2. Brokers iS=»4.'5(3) — Commission Coktbacts — Corkespondesce. 

Where by correspondence between brokers and Its treasurer a corpora- 
tion disposed of land, the correspondence, though sig^ned by the treasurer 
indlvldually, havlng been submitted to the other office holders, expressed 
the contract between the parties. 

[Ed. Note. — For other cases, see Brokers, Cent Dlg. § 44; Dec. Dig. 
<g=>43(3).] 

3. Tbauds, Statute of «=>116(5) — Aoenct. 

CIv. Code Cal. § 2309, declaring that oral authorlzatlon Is sufflclent for 
any purpose, except that authorlty to enter Into a contract required by 
law to be in wrlting can only be glven by an Instrument In writlng, does 
not apply to an offlcer of a corporation and require that such offlcer's au- 
thorlty to contract wlth a broker for the sale of corporate realty for 
compensation shall be In writlng, for an officer Is not a mère agent of 
the corporation. 

[Ed. Note.— For other cases, aee Frauds, Statute of, Cent Dig. SS 256, 
256, 260; Dec. Dig. <S=>116(5).] 

4. Evidence <S=>158(26)— Pabol Evidence — Admissibilitt. 

Authorlty f rom the board of directors to an executive officer to execut» 
a deed or mortgage for a corporation may be shown by paroi. 

[Ed. Note —For other cases, see Evidence, Cent Dig. §§ 507-513 ; Dec. 
Dig. <g=>158(26).] 

5. CoEPOBATioNS ®=426(4) — Ratification — What Constitutes. 

Desplte Civ. Code Cal. § 2310, declaring that ratification can only be 
made in the manner that would hâve been necessary to confer an orig- 
inal authorlty, the board of directors of a corporation, where they en- 
couragea the treasurer to negotiate wlth a broker endeavoring to ex- 
change corporate realty, accepted the results of the broker's employment, 
and carried out the exchange wlth knowledge, ratlfled the employment so 
as to render the corporation llablè for the broker's compensation. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 1702, 1710, 
1712; Dec. Dlg. ®=426(4).] 

6. Brokers <®=>49(1) — Commissions — Bight to. 

Though brokers who effected an exchange of lands for a corporation 
had, previous to their employment, recelved a prospectus by the corpora- 
tion reclting that no compensation would be paid except after written con- 
tract vvith the company, they are entitled to compensation under an ex- 
ecuted contract; for after their services were rendered and accepted the 
law iiuposed the obligation to pay. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. S 70 ; Dec. Dig. «=» 

49(1).] 

7. l^KOKBRS <g='69 — Compensation — Eight to. 

Where a broker without any agreement to dispose of property on set 
tenus rendered services in effecting an exchange of property. the owner 
wlu) accepted his sei-vices is liable for reasonable compensation; the 
case being différent from where the owner sets his priée when the broker 
juu.st produce a purchaser ready, able, and willing to buy at the price 
ti.\ed, to clalm commission or compensation. 

[Ed. Note. — For other cases, see Brokers, Cent Dlg. { 55 ; Dec. Dig. <g=> 
69.] 

In Error to the District Court of the United States for the Dis- 
trict of Utah ; J. A. Marshall, Judge. 
Action by H. M. McCartney and others against the Clover Valley 

4=9For other caiu ■•• same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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Land & Stock Company. There was a jud^mënt for défendant, and 
plaintiffs bring errer. Reversed and remanded. 

E. B. Critchlow, of Sait Lake City, Utah (Pierce, Gritchlow & Bar- 
rette and W. J. Barrette, ail of Sait Lake City, Utah, on the brief), for 
plaintiffs in error. 

A. L. Hoppaugh, of Sait Lake City, Utah (George Y. Wallace, Jr., 
and Dey, Hoppaugh & Fabian, ail of S'ait Lake City, Utah, on the 
brief), for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

AMIDON, District Judge. The plaintiffs are real estate brokers 
residing at Los Angeles, Cal., and the défendant is a Utah corporation 
owning a large ranch in the state of Nevada. Several years prior to 
the transactions hère involved, the company had soldits personal prop- 
erty and ceased active business. The only property which it owned 
was the ranch, which it was desirous of selling or exchangïng for pro- 
ductive property. It was a close corporation consisting in the main 
of four controlling stockholders. Its président was old and in poor 
health so that he was unable to perform thé duties of his office. The 
chief executive officer was a Mr. Wallace, who was treasurër and a 
director of the company. Its correspondence in the main emanated 
from and was addressed to him at his private office. 

The plaintiff, McCartney, in the month of February, 1913, learned 
of the désire ôf défendant to sell or exchange its ranch. At the same 
time he learned of a party by the name of Harris who owned a large 
office building in Los Angeles which he was desirous of exchanging 
for ranch property. Thereupon McCartney openéd correspondence 
with Mr. Wallace seeking to act as a broker in effecting the exchahge. 
The correspondence was voluminous and continuons between Mr. 
Wallace and Mr. McCartney from that time until the exchànge was 
finally consummated. There was no separate formai contract distinct 
from the correspondence employing plaintiffs as brokers. It is also 
true that ail the letters were addressed to, and signed by, Mr. Wallace 
personally. The name of the corporation was not used, nor was Mr. 
W^allace's officiai position attached to his name in any of the letters. 
After the exchange was effected, plaintiffs demanded their commis- 
sions, and, upon the refusai of the company to comply with the de- 
mand, the présent suit was brought seeking to recover 5 per cent, 
upon the value of the property exchanged. The case was tried to 
the court without a jury, a jury having been waived in writing. The 
court made findings of fact and conclusions of law and entered judg- 
ment dismissing the complaint. The plaintiffs requested findings of 
fact in their f avor, and saved exceptions to the refusai of the court 
to make such findings as well as to the findings actually made. It is 
conceded that the contract is controUed by the laws of California. 

The trial court based its décision upon the following statutes of 
that State (Civ. Code) : 

"Sec. 1624. The following contracts are Invalid, unless the same, or somte 
note or mémorandum thereof, is in wrltlng and subscrlbed by the party to be 
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chargea, or by his agent : * * * (6) An agreement authorlzing or employ- 
ing an agent or broker to purchase or sell real estate for compensation or a 
commission." 

"Sec. 2309. An oral authorization is sufflcient for any purpose, except that 
authority to enter into a contract requlred by law to be in writlng can 
only be given by an instrument In writing. 

"Sec. 2310. Ratification can be made only in the manner that woiild hâve 
been necessary to conter an original authority for the act ratified, or where an 
oral authorization would sufflce, by accei)ting or retainiug the benefit of 
the act, with notice tliereof." 

The trial court ruled that plaintiffs failed to make out a case tipon 
two grounds : First, that there was no contract or note or mémoran- 
dum thereof in writing subscribed by the défendant or by its agent, 
employing plaintifîfs as brokers. Second, that Wallace, as agent of 
the corporation, had no written authority empowering him to employ 
the plaintiffs. 

[1] We think the décision was wrong upon both grounds. The cor- 
respondence is an ample note or mémorandum of the contract employ- 
ing plaintiffs to satisfy section 1624 of the California Code. It has 
been the uniform holding of the courts of that state that this statute 
does not require any formai contract. The "writing" which it de- 
mands may be embodied in letters and telegrams. AH that is neces- 
sary is that the fact of employment be expressed in writing, signed 
by the party to be charged, or by his agent. Toomy v. Dunphy, 86 
Cal. 639, 25 Pac. 130, 131; Kennedy v. Merickel, 8 Cal. App. 378, 97 
Pac. 81 ; Naylor v. Adams, 15 Cal. App. 548, 115 Pac. 335. Thèse dé- 
cisions are in accord with the gênerai rule on the subject in this coun- 
try and England. Rvan v. United States, 136 U. S. 68, 10 Sup. Ct. 
913, 34 L. Ed. 447; Bibb v. Allen, 149 U. S. 481, 13 Sup. Ct. 950, 37 
L. Ed. 819. 

[2] Was the contract expressed in thèse letters the contract oï the 
corporation? As already stated, they were signed by Mr. Wallace 
individually, and there was no power of attorney or resolution of the 
board of directors formally authorizing him to employ plaintiffs. The 
évidence, however, shows that the corporation was in a state of sus- 
pended animation. There had not been a meeting of its stockholders 
since 1902. The directors then elected simply continued in office. The 
directors seldoni met. Their action was usually taken by personal 
conférences among the members of the board, or by correspondence. 
The board consisted of Mr. Noble, the président, Mr. Wallace, the 
treasurer, Mr. Flowers, the secretary, who, however, had only a nom- 
inal interest, Mr. Stone, who resided in Wyoming, and Mr. Lyman, 
who resided in Omaha, Neb. Mr. Wallace testified that ail the letters 
which he received from the plaintiff McCartney, and ail the letters 
which he wrote to him, were submitted to the otlier members of the 
board, and fully canvassed; by theni, and the entire negotiation had 
their approvaL At the instance of the other members of the board, 
Mr.Wallace went to Los Angeles to examine the office building which 
was to be exchanged for the ranch, and to confer with Mr. McCart- 
ney and the owner ofthe building in regard to the exchange. Mr. 
McCartney accompanied Mr. Harris, the owner of the building, to 
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inspect the ranch, at the instance of Mr. Wallace. Mr. Wallace's ex- 
penses incurred in thèse matters were paid by the corporation. The 
exchange which was brought about through the plaintiffs' agency was 
consummated by the formai action of the board, and it thereby ac- 
cepted the benefit of their services. We think this évidence estab- 
Hshed a contract binding upon the défendant. 

[3, 4] In our judgment section 2309 of the Cahfornia Code, requir- 
ing an agent's authority to exécute a contract in writing to be itself 
in writing, does not apply to the executive officers of a corporation. 
It has never been the practice to require powers of attorney to conf er 
authority upon such agents. We think the statute was intended to 
apply to agents proper; that is, persons who were not officers of the 
corporation. The executive officer of a corporation is something more 
than an agent. He is the représentative of the corporation itself. It 
was early decided that directors, though they are only agents of the 
corporation, are exempt from the rule which requires the authority of 
an agent to be in writing in order to vest him with power to exécute 
a deed. Burr v. McDonald, 3 Grat. (Va.) 215 ; . Beckwith v. Windsor 
Mfg. Co., 14 Conn. 594; Despatch Line v. Bellamy Mfg. Co., 12 N. H. 
205, 37 Am. Dec. 203. 

Let it be once established that the niaking of the contract is within 
the scope of the officer's authority, then no separate writing is required 
from the board or the stockholders to meet the requirements of the 
statute of frauds. There has been much discussion in the courts as 
to the implied authority possessed by the différent executive officers of 
a corporation. The cases on the subject are collected in the last édi- 
tion of Cook on Corporations, § 715 et seq. The point at issue, how- 
ever, in those cases, was not the form of the authority, but its extent. 
Nothing is said in any of them about the statute of frauds, although 
many of them involve deeds and mortgages of real estate so that the 
power of an independent agent to act on behalf of the corporation 
could only hâve been given by a written power of attorney. The 
courts hâve never held, so far as we can discover, that the power of ex- 
ecutive officers to exécute contracts which would fall within the stat- 
ute of frauds must be in writing. Counsel has cited us to no such case, 
and we hâve been unable to discover any. It has f requently been held 
that authority from the board to an executive officer to exécute a deed 
or mortgage on behalf of the corporation can be shown by paroi. If 
the matter was controlled by the statute of frauds, this, of course, 
could not be done. Boggs v. Lakeport Agricultural Ass'n, 111 Cal. 
354, 43 Pac. 1106; Fuel Co. v. Lee, 102 Wis. 426, 78 N. W. 584; 
Murray v. Beal, 23 Utah, 548, 65 Pac. 726. There are numerous au- 
thorities in which deeds and mortgages executed on behalf of corpo- 
rations by executive officers without any resolution of the board, or 
any authority in writing, hâve been sustained. Railway Companies v. 
Keokuk Bridge Co., 131 U. S. 371, 9 Sup. Ct. 770, 33 L. Ed. 157; G. 
V. B. Mining Co. v. First National Bank, 95 Fed. 23, 36 C. C. A. 633; 
Union Pacific Ry. Co. v. Chicago, Rock Island & Pac. Ry. Co., 51 
Fed. 309, 2 C. C. A. 174; Missouri Pac. Ry. Co. v. Sidell, 67 Fed. 464, 
14 C. C. A. 477; First National Bankv. G. V. B. Mining Co. (C. C.) 
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89 Fed. 439; Alaska & Chicago, etc., Co. v. Solner, 123 Fed. 855, 59 
C. C. A. 662 ; Galbraith v. First National Bank, 221 Fed. 386, 137 
C. C. A. 194; Zihlman v. Cumberland Glass Co., 74 Md. 303, 22 Atl. 
271; Starwitch v. Washington, etc., Co., 64 Wash. 42, 116 Pac. 459, 
Ann. Cas. 1913A, 262; Alton Mfg. Co. v. Garrett, etc., Inst., 243 111. 
298, 90 N. E. 704; Miller v. Bellamore, etc.. Co., 86 Conn. 548, 86 
Atl. 13 ; Ismon v. Loder, 135 Mich. 345, 97 N. W. 769; Smith v. Bank 
of N. E., 72 N. H. 4, 54 Atl. 385 ; Indiana, etc., Co. v. Robinson, 29 
Ind. App. 59, 63 N. E. 797; Burke v. Sidra Bay Co., 116 Wis. 137, 92 
N. W. 568; Melledge v. Boston, etc., Co., 59 Mass. (5 Cush.) 158, 179, 
51 Am. Dec. 59. The rule is stated as foUows by Cook, in the last 
édition (7th) of his work on Corporations (volume 3, p. 2471) : 

"A corporation may enter Into a wrltten conti-act under seal wlthout a 
formai vote or written eiitry of a vote by the dlrectors. Where the dlrectors 
are présent, and ail assent to the exécution of the contract, this Is sufflcient." 

[5] Hère the employment of the plaintiffs was kriown to and ap- 
proved by the stockholders of the corporation, and the members of its 
board of directors. That approval was given in the manner in which 
the corporation, which had ceased its active business, had been ac- 
customed to act. The board of directors were fully informed of the 
employment, and encouraged Mr. Wallace to go f orward with the 
negotiations and to consummate the transaction, if possible. Finally 
the board accepted the resuit of plaintiff's employment and carried 
out the exchange. The corporation thus received, with full knowl- 
edge, the benefit of the plaintiff's services. We think the contract of 
employment under such circumstances was as binding upon the cor- 
poration as if it had been authorized by forriial vote of the board, and 
this is in accord with numerous dèci^ioris of the courts. Cunningham 
V. German Ins. Bank, 101 Fed. 977, 41 C. C. A. 609; First National 
Bank v. G. V. B. Mining Co. (C. C.)'89 Fed. 439; In re Cincinnati, etc., 
Co., 167 Fed. 486, 93 C C. A. 122; Galbraith v. First National Bank, 
221 Fed. 386, 137 C. C. A. 194; Thompson on Corporations, § 1409. 

[6] Some time previous to the employment of the plaintiffs, the 
corporation issued a prospectus which closed with the following lan- 
guage : 

"No brokerage commission wlll be paid except after written contract with 
the Clover Valley Laud & Stock Company with respect thereto." 

Plaintiffs had this prospectus before them, and knew of the provi- 
sion. We do not think, however, that this impairs their right to com- 
pensation. The provision quoted relates to executory contracts. It 
bas nothing to do with the payment for services which had been fully 
rendered and accepted by the corporation. After the services had 
thus been rendered and accepted there was no occasion for any con- 
tract to pay for them. The law imposed the duty. 

[7] A distinction should be drawn in this case between two classes 
of employment of real estate brokers. If the terms of the sale or 
exchange are specifically fixed in advance, and the broker undertakes 
to find a purchaser who will take the property upon the prescribed 
terms, then he is entitled to no commission unless he finds such a pur- 
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chaser. The transaction hère involved is not of that class. Hère the 
terms of the exchange or sale of the ranch were to be left to negotia- 
tions between the défendant company and the purchaser produced 
by the broker. When that is the nature of the employment, if the 
broker produces a customer, and renders such aid as he is asked to 
render in consummating the sale or exchange, then, if the vendor of 
the property accepts the purchaser and consummates the sale or ex- 
change, he becomes liable for a reasonable compensation or brokerage. 
That is the nature of the transaction involved in the présent case. 

It is hardly necessary to add that our reversai of the judgment of the 
trial court cannot properly be treated as an intimation that the com- 
missions claimed in the complaint are a reasonable compensation for 
plaintifïs' services. That question is remitted to the trial court for its 
détermination. 

The judgment of the trial court is reversed, with directions to grant 
a new trial. 
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SCHUYLER et al. v. SAME. 

(Circuit Court of Appeals, Sixth Circuit. June 6, 1916.) 

Nos. 2787, 2788. 

Corporations iS=5573(3) — Reorganization Agreement — Powers of Commit- 

TEE. 

A plan and agreement for the reorganization of an insolvent corpora- 
tion, prepared by a reorganization committee and approved b.v the stoclJ- 
holders and bondholders, clothed the reorganization committee and voting 
trustées, who were to hold and vote the new stock, wlth full powers to act 
for the corporation, and to "acquire, raanage, coutrol, operate, or dispose 
of" the whole or any part of its property. The voting trustées were em- 
powered to "exercise ail rights and powers as absolute owners of the 
stock." The agreement further provided that, after acquiring the prop- 
erty of the old Company, the corporation should exécute a mortgage se- 
curing its bonds issued in large part to the old bond and stock holders, 
which should cover ail the property of the new company "owned at the 
exécution of the mortgage or thereafter acquired." Prior to the exécu- 
tion of such mortgage the corporation, through the reorganization com- 
mittee, whose acts were approved and ratifled by the voting trustées, ex- 
ecuted an oil and gas lease on lands of the company, aud the mortgage 
was made subject to such lease. Held, that the execvition of such lease 
was within the powers of the committee and voting trustées, and in the 
absence of fraud or bad faith was valid and binding on the corporation, 
and could not be attacked by minority stockholders or bondholders, and 
that as a matter of fact it was executed in good faith and in the Interest 
of efficient management of the afCairs of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2296; Dec. 
Djg. «=573(3).] 

Appeal from the District Court of the United States for the East- 
ern Division of the Southern District of Ohio; John E. Sater, Judge. 

Suit in equity by the Chartiers Oil Company against the Hocking 
Valley Products Company and others. Decree for complainant, and 
défendants Frank M. Sharpe, Ludwig Koempel and others, and defend- 

®=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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ants Sidney S. Schuyler, John R. Chadwick, and Charles L. Burnham, 
copartners, James W. Murphy, William F. Osborne and others, 
separately appeal. Affirmed. 

Wm. L. Day, of Cleveland, Ohio, W. B. Crisp, of New York City, 
and John H. Price, of Cleveland, Ohio, for appellants. 

Lawrence Maxwell, of Cincinnati, Ohio, Cari Ehlermann, Jr., of 
New York City, W. O, Henderson, of Columbus, Ohio, and A. Léo 
Weil, of Pittsburgh, Pa., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

SESSIONS, District Judge. The Columbus & Hocking Coal & 
Iron Company was an Ohio corporation with an issued capital stock 
somevvhat in excess of $7,200,000 and owning about 13,000 acres of 
iron, coal, oil and gas lands located in the state of Ohio, which 
were subject to a first and supplemental mortgage amounting to $2,- 
000,000, and also owning substantially ail of the capital stock of a 
subsidiary corporation known as the Columbus & Hocking Clay & 
Brick Company, which in turn owned about 3,000 acres of clay land 
and a brick plant subject to a mortgage of $1,000,000. In January, 
1910, the Coal & Iron and the Clay & Briciv Companies were in fi- 
nancial distress and unable to meet their maturing obligations, and 
upon application of creditors, receivers were appointed for each of 
them by the Circuit Court of the United States for the Southern 
District of Ohio. 

Soon after the receivers were appointed the security holders and 
stockholders began planning to reorganize the companies upon a 
better financial basià. The three défendants Alexander Gilbert, 
Frank B. Keech and Frank N. B. Close were appointed a reorganiza- 
tion committee. In May, 1910, a so-called deposit agreement was 
made, in and by which the défendant Bankers' Trust Company was 
•designated as depositary, the bondholders and stockholders were re- 
quested to deposit with the depositary their bonds and stock, and 
the reorganization committee agreed to formulate and submit plans 
for the reorganization of the companies. Between July 1, 1910, and 
October 1, 1910, the reorganization committee prepared and sub- 
mitted complète plans and agreements for the reorganization of 
the Coal & Iron Company. In their final form the plans and agree- 
ments so prepared and submitted prescribed and defined the authority 
and powers of the reorganization committee and, in substance, pro- 
vided for the organization of a new corporation with capital stock of 
$4,600,000 and a first mortgage bond issue of $2,000,000 to take over 
the properties of the Coal & Iron and Clay & Brick Companies; a 
corresponding scaling down of the stock and securities of the old 
companies and, through the depositary, the exchange thçreof for the 
mortgage bonds and stock of the new company; an assessment of 
$10 per share upon the stock of the Coal & Iron Company and in 
considération of the payment thereof the delivery of an equal amount 
of the bonds of the new company; the création of a sinking fund for 
the retirement of the new bonds ; and the appointment of three vot- 
ing trustées to receive and to control as owners ail of the stock of 
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the new company. Thèse plans and agreements were assented to 
and approved by the bondholders and stockholders, including ap- 
pellants, of the old companies, and thus were effective. 

Pursuant to the reorganization plans and agreements, the com- 
mittee organized the défendant, Hocking Valley Products Company, 
selected its board of directors and other officers and procured them 
to qualify as such, and also, between July 27, 1911, and August 15, 
1911, purchased at foreclosure sale the properties of the old com- 
panies, paying for the same.with the securities and cash proceeds of 
the assessment which had been deposited with the Bankers' Trust 
Company for that purpose, and caused such properties to be trans- 
ferred and conveyed to the new corporation. Subsequently the de- 
fendants Nicholas Biddle, Justin Du Pratt White, and Frank N. _B. 
Close were appointed voting trustées. Mr. Biddle and Mr. White 
were selected by the security holders. 

The oil lease hère in controversy was made and executed on the 
22d day of August, 1911, and immediately thereafter was properly 
recorded. The lease is in the usual form and by its terms the Hock- 
ing Valley Products Company granted and leased to the plaintiff, 
Chartiers Oil Company, "for the term of ten years * * * and 
as much longer as oil and gas are found in paying quantities," ail 
of the oil and gas rights in and under its lands together with the 
exclusive right of drilling and opération. The Chartiers Oil Com- 
pany paid a bonus of $185,000 for the lease and agreed to deliver free 
of expense into tanks or pipe Unes for the Products Company one- 
eighth of ail the oil produced and saved on the premises and further 
agreed to drill at least ten additional welIs. After their appointment 
the voting trustées ratified and approved the lease. 

On September 23, 1911, the Hocking Valley Products Company 
executed and delivered to the Bankers' Trust Company, trustée, a 
mortgage upon ail of the properties which it then owned, including 
in effect its interest in the oil lease, to secure the payment of its 
first mortgage gold bonds to the amount of $2,000,000. The amount 
of bonds actuaily issued and delivered was $1,836.300. By its terms 
this mortgage was subject to the oil lease to the Chartiers Oil Com- 
pany and also subject to several other leases authorized by the court 
and made by the receivers while they were in possession of the prop- 
erty. 

The original bill of complaint in this case was filed by the Char- 
tiers Oil Company to quiet its title to the oil lease and to remove a 
cloud thereon created by two suits in New York and one in Ohio 
brought by some of the appellants herein to cancel the lease or to 
hâve it decreed to be subordinate to the mortgage. The Hocking 
Valley Products Company, the members of the reorganization com- 
mittee, the Bankers' Trust Company as trustée, the voting trustées 
and the présent appellants were made défendants. Ail of the de- 
fendants answered, but none of them opposed the granting of relief 
to plaintiff except appellants, who, as bondholders or stockholders, 
answered and asked for the same affirmative relief as they had 
sought to obtain in the suits in the state courts of New York and 
232 F.— 45 
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Ohio. This appeal is from the decree of the lower court quieting 
plaintiff's title to the cil lease and denying relief to appellants. 

Appellants' chief contention is that the making, exécution and 
delivery of the oil lease were unauthorized and constituted a breach 
of trust and the misapplication and diversion of trust property in 
fraud of the rights of the bondholders and stockholders of the 
Hocking Valley Products Company. The question thus presented 
is largely, if not wholly, one of fact. The modified plan of reorgan- 
ization provides that the new "mortgage shall cover ail the prop- 
erty of the new Company owned at the exécution of the mortgage 
or thereafter acquired." Appellees insist that thereby permis- 
sion is given, impliedly if not expressly, to lease or otherwise dis- 
pose of part of the new company's property before the exécution 
of the mortgage. However that may be, the reorganization plans 
and agreements, which were entered into with délibération and pre- 
sumably contain the entire contract of the parties thereto, will be 
searched in vain for any prohibition, either express or impHed, of the 
making of a lease with priority over the mortgage. On the contrary, 
with many verbal répétitions and variations too lengthy to be hère 
recited or even summarized, thèse agreements clothe the reorganiza» 
tion committee and the voting trustées with broad, comprehensive 
and absoliite powers to acquire, manage, control, operate or dis- 
pose of the whole or any part of the property in their hands in 
accordance with their own judgment and discrétion and to the same 
extent that the bondholders and stockholders might personally do. 
Finally, with the apparent purpose of removing every possible lim- 
itation upon the power and authority of the reorganization commit- 
tee and the voting trustées, the agreements provide : 

"The committee may construe the plan or any modification thereof or sub- 
stitution therefor, and this agreement, and their construction thereof or ac- 
tion thereunder in good faith shall be final and conclusive. They may supply 
any defect or omission or reconcile any inconsistency in such manner and to 
such extent as shall be necessary to carry out the same properly and effective- 
ly, and they sliall be the sole judge of such necessity." 

And: 

"During the term of this agreemtent the voting trustées shall possess and be 
entitled to exercise ail rights and powers as absolute owners of the stock de- 
poslted hereunder includlng the unrestrieted right to vote for every purpose 
and to consent to any and ail corporate acts." 

The conclusion is irrésistible that the oil lease was authorized and 
is valid unless it is tainted with fraud or bad faith. 

Appellants' pleadings are replète with charges of fraud and bad 
faith, but satisfactory proof thereof is wanting. No claim is made 
that trust property bas been used for private benefit or gain, or 
that any individual bas been guilty of misconduct involving moral 
turpitude. The gravamen of the charge made is that the leasing 
instead of operating the oil property was a breach of duty and of 
contract. In this connection it must be remembered that at the time 
the lease was made the lands belonging to the corporation were not 
"proven" oil territory. A former lessee, after drilling several wells 
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at large expansé and finding only two which produced oil in payîng 
but constantly diminishing quantities, had abandoned the venture. 
It must also be borne in mind that appellants' suits and cross suits 
to set aside the lease were brought after the présent lessee had drilled 
upwards of 60 wells and donc other development work at an ex- 
pense, including the bonus paid, of more than $1,000,000, and had 
demonstrated that the oil properties could be successfully and profit- 
ably operated. If a loss instead of a profit had resulted, it is quite 
certain that no complaint would hâve been heard. Having risked 
nothing thèse minority stockholders and bondholders seek to reap ail 
the benefits of another's sowing. As said by the District Judge who 
heard this case : 

"The évidence, as a whole, spread upon the record is altogether Insufflcient 
to establish fraud, or a pledge or an obligation that the proposed corporation 
would itself conduct an oil business." 

It is difficult to perceive how appellants or other bondholders and 
stockholders hâve been injured by the lease. The old Company had 
failed. The new Company, even with the funds derived from the cash 
assessment, did not hâve adéquate or sufficient capital to prosecute 
the necessary oil development work. Without the bonus paid by 
the Chartiers Oil Company, the payment of the early installments of 
interest on the new bonds would hâve been doubtful if not impossible. 
Thus far the interest has been paid promptly. The bondholders are 
not concerned in the methods of the opération of the property oth- 
erwise than as such opération may affect the security and ultimate 
payment of their bonds. The final plans of reorganization provid- 
ed for the création of a sinking fund of fifteen cents per barrel of 
oil produced to pay and retire the bonds. In the mortgage : 

"The Company covenants and agrées that until the bonds hereby secured 
shall hâve been fully paid, or the moneys to redeeni the same as herein pro- 
vided shall hâve been deposited with the trustée, it shall and wlU pay to the 
trustée within six months after the close of each fiscal year of the company 
as and for a sinliing fund for the further security of the bonds issued and out- 
standing hereunder and for the rédemption and retlrement thereof as herein 
provlded * * * a tax or royalty of fifteen cents (15c) per barrel or flfty- 
two (.02) gallons of oil pumped or taken by the company directly from the 
property, * * * and also on the oil which was, during such fiscal year, 
pumped or talien by a lessee or licensee of the company from property sub- 
jeet at the time of taking to the lien of this indenture." 

This covenant has been kept and from the sinking fund so created 
upwards of $300,000 of the bonds hâve been paid and retired, thereby 
increasing the security of those still outstanding. 

The stockholders are not concerned with priorities as between the 
lease and mortgage. Both are superior to the stock. The mortgage 
trustée and the holders of more than 80 per cent, of the stock and 
bonds of the company hâve at ail times been satisfied with the lease. 
The mortgage expressly authorizes the company to lease its property 
on the terms upon which it has been leased, requiring only that the 
specified royalties shall be paid into the sinking fund as they hâve 
been paid. Hence, if the lease had been made after the mortgage 
was executed and recorded the priorities might hâve been fixed as 
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they are in the existing instruments. At any rate, even if prema- 
turely made, the lease has been fully r'atified and is not now open to 
attack upon that ground. 

The conclusion reached makes it unnecessary to consider or dé- 
cide other questions argued and submitted relative to the Chartiers 
Oil Company's knowledge, actual or constructive, of the provisions 
of the reorganization plans and agreements arid of the existence of 
a trust thereby CTeated ; the effect of the recording statutes of Ohio; 
the estoppel of appellants by the terms of their agreements and by 
the acceptance and rentention of their stock and bonds and the interest 
upon the latter as well as other profits and advantages ; and their 
right to bring suits for the Products Company or the mortgage trus- 
tée or for their own indirect benefit. 

The decree of the lovver court is affirmed. 



MEMPHIS ST. RY. CO. v. BOBO. SAME v. MOOEE. SAME t. McCOT. 

(Circuit Court of AppealSj Sixth Circuit. June 6, 1916.) 

Nos. 2790, 2842, 2843. 

1. COUETS ©=3311 — FEDERAL COURTS JURISDICTION. 

Tlie jurlsdictlon of the fédéral courts upon diversity of citizenship dé- 
pends upon the personal citizenship of tlie parties of record, and not upon 
the citizenship of the parties whom they represent. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 858; Dec. Dlg. 
'S==>311.] 

2. Courts ©=3259— Fédéral Courts — Jubisdiction. 

The iurisdiction of the fédéral courts arising from diversity of the cit- 
izenship of the parties cannot be impaired or annulled by state statutes. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 795, 796 ; Dec. Dlg. 
<S=5259.] 

3. Courts &=>2ô& — Résidence — Administrator — Action for Death. 

Under Aets Tenn. 1903, c. 501, declaring that, whenever a nonresident 
qualifies as an exécuter or administrator of a person dying in or leaving 
property in tlie state, he shall, for the purpose of suing or being sued, be 
treated as a citizen of the state, a nonresident administrator of one lillled 
while ridlng on the car of a Tennessee street railway conïpany may sue 
in the fédéral courts, for tlie statute niust be construed as relating to 
suits in the state courts, and not as intending to attempt to deprive the 
fédéral courts of their Jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 795, 796 ; Dec. Dlg. 
<S=52!>9.] 

4. Carriers <©=>280(1) — Carriage of Passbngers— Duty of Care. 

It is the duty of a carrier of passengers to exercise the highest degree 
of care and caution approved by human expérience, consistent with the 
nature, estent, and opération of its business. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1085-1088, 1102, 
1106, 1109; Dec. Dlg. <S=>2S0(1).] 

5. Carriers <g==5300 — Carriage oï Passengers — Négligence. 

Wheve the conductor of a street car, who preceded the car in order to 
signal the motoruian when to cross tlie tracks of a steam railroad Com- 
pany, signaled to the motorman to cross, although the smoke and steam of 
a paissing train ol)scured lils vlew in one direction, so that he could not see 

©^sFor other cases Bee same topic & KEY-NUMBER la ail Key-Numbered Digests & indexes 
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an approaching train, which sti-uck the car, he was guilty of négligence 
as a uiatter of law, tlioiigh tlie conductor hatl no reason to anticipate an- 
other train at that hour, rendering tlie street car conipany liable to its 
passengers injured. 

[Ed. Note. — F'or other cases, see Carriers, Cent. Dig. §§ 1211, 1212 ; Dec. 
Dig..<S=j300.] 

6. WiTNEssEss ©=3267 — ExAMiNATioK — Cross-Exajiination. 

Wliere a witness was full.y cross-examined as to a matter, tlie trial 
judge, in his discrétion, may refuse to permit further répétition. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 923-930; Dec. 
Dig. <S=»2e7.] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Actions by J. W. Bobo, administrator of the estate of Walter Owens, 
deceased, by S. C. Moore, administrator of the estate of Ivy B. Doug- 
las, deceased, and by E. O. McCoy against the Memphis Street Rail- 
vvay Company. There were judgments for plaintifïs, and défendant 
brings error. Affirmed. 

Roane Waring, of Memphis, Tenn., for plaintiff in error. 
Caruthers Ewing, of Memphis, Tenn., for défendant in error Bobo. 
W. Crabtree, of Memphis, Tenn., for défendants in error Moore 
and McCoy. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

SESSIONS, District Judge. The Memphis Street Raiiway Com- 
pany (défendant) opérâtes an interurban electric raiiway from the 
city of Memphis to the town of Raleigh, running east and west through 
the town of Binghamton, where it crosses at right angles the double 
tracks of the Illinois Central Railroad. On September 17, 1914, at 
about 6:30 p. m., a train of defendant's cars, consisting of a motor 
,car and a trailer, approached this crossing from the west and stopped 
to allow a long southbound freight train to pass upon the west set 
of the Illinois Central tracks. While the freight train was passing, 
the conductor of the electric train stood upon the ground near the 
front of the motor car. Immediately after the southbound train had 
cleared the crossing, the conductor walked east across both tracks and 
signaled his train to come ahead. At that time his view south was ob- 
structed by a cloud of dust and smoke from the southbound freight 
train. In obédience to the signal so given the motorman started his 
cars, and when the trailer was upon the east Illinois Central tracks it 
was struck by a northbound freight train, and many passengers were 
killed and injured. Walter Owens and Ivy B. Douglas were killed, 
and E. O. McCoy was seriously injured. Hence thèse suits. 

[1-3] In each of the two suits brought by administrators, the juris- 
diction of the United States District Court for the Western District of 
Tennessee is challenged upon the alleged ground of want of the req- 
uisite diversity of citizenship of the parties. The défendant is a citi- 
zen of Tennessee. The administrators J. W. Bobo and S. C. Moore, 

<S:::3For other tases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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are both nonresidents of Tennessee and citizens of other states. A 
statute of Tennessee (chapter 501, Acts of 1903) provides : 

"That whenever a nonresldent of the state of Tennessee qualifies In this 
state as the executor or administrator of a person dying in or leavlng assets 
or property in this state, that for the purposes of suing or being sued, he shall 
be treated as a citizen of this state." 

The insistence of the railway company is that, by virtiie of this 
statute, "when a nonresident of Tennessee qualifies as administrator 
of an estate of a résident of Tennessee, that nonresident becomes a 
citizen of Tennessee." This contention cannot be sustained. It must 
be assumed that the state Législature by this statute intended to fix the 
status of nonresident executors and administrators as litigants in the 
courts of Tennessee, and did not intend to interfère with rights which 
are granted by the fédéral Constitution and the acts of Congress. 
Doubtiess the state Législature could hâve denied to nonresidents the 
right or privilège to act as executors or administrators of the estâtes of 
deceased résidents of the state (In re Mulford, 217 111. 242, 75 N. E. 
345, 1 L. R. A. [N. S.] 341, and note, 108 Am. St. Rep. 249, 3 Ann. 
Cas. 986), but no attempt has been made so to do. On the contrary, the 
right of a nonresident to act as administrator of an estate in Tennes- 
see is expressly recognized by this législation. No attempt is made to 
couvert an actual nonresident into a citizen of Tennessee, or to provide 
for the revocation of the letters of administration of a nonresident 
administrator in case he avails himself of his constitutional right to 
bring suit in the proper court of the United States. 

In each of thèse cases the administrator is acting under permission 
and authority granted to him by the state and is a citizen of another 
state. No question is raised as to his right to administer on the de- 
cedent's estate. It is settled that the jurisdiction of the fédéral courts 
dépends upon the personal citizenship of the parties to the record, and 
not upon the citizenship of the parties whom they represent. Rice v. 
Houston, 13 Wall. 66, 20 L. Ed. 484; Amory v. Amory, 95 U. S. 186, 
24 L. Ed. 428 ; Mexican Cent. Ry. Co. v. Ecl<man, 187 U. S. 429, 23 
Sup. Ct. 211, 47 L. Ed. 245; Continental Ins. Co. v. Rhoads, 119 U. 
S. 237, 7 Sup. Ct. 193, 30 L. Ed. 380; C. H. & D. R. Co. v. Thiebaud 
(C. C. A. 61 114 Fed. 918, 922, 52 C. C. A. 538; Bishop v. B. & M. R. 
R. (C. C.) 117 Fed. 771. 

It is also settled that the jurisdiction of a fédéral court arising from 
diversity of citizenship of the parties to the suit cannot be impaired or 
annulled by a state statute. Hess v. Reynolds, 113 U. S. 7Z, 77, 5 Sup. 
Ct. 377, 28 L. Ed. 927 ; ElHs v. Davis, 109 U. S. 485, 498, 3 Sup. Ct. 
327, 27 L. Ed. 1006; Hyde v. Stone, 20 How. 170, 175, 15 L. Ed. 874; 
Harrison v. St. L. & San Francisco R. R., 232 U. S. 318, 34 Sup. Ct. 
333, 58 L. Ed. 621, L. R. A. 1915F, 1187; Barrow Steamship Co. v. 
Kane, 170 U. S. 100, 111, 18 S'up. Ct. 526, 42 L. Ed. 964; Herndon 
v. C, R. I. & P, Ry. Co., 218 U. S. 135, 30 Sup. Ct. 633, 54 L. Ed. 970; 
Madisonville Traction Co. v. Mining Co., 196 U. S. 239, 253, 25 Sup. 
Ct. 251, 49 L. Ed. 462; Cable v. U. S. Life Ins. Co., 191 U. S. 288, 
306, 24 Sup. Ct. 74, 48 L. Ed. 188; Donald v. Philadelphia, etc., Co., 
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241 U. s. 329, 36 Sup. Ct. 563, 60 L. Ed. , decided by the Suprême 

Court May 22, 1916. 

[4, 5] Corning, then, to the merits of the cases: The alleged errors 
in the trials ail cluster about the question of whether, under the évi- 
dence in each case, the court would hâve been justified in directing a 
verdict for the plaintiff as to the négligence and conséquent liability 
of the défendant. The question of the négligence of the conductor of 
this train at the time of the accident was submitted to the jury, but un- 
der instructions which required the jury to find that he was négligent 
if "his view down the track was eut off or was so obscur ed by smoke 
and dust incident to the passage of the southbound Illinois Central 
Railroad Company train that he could net see the train" and if he did 
not delay "signaling the street car ahead for a reasonable time to allow 
the smoke and dust to settle, rise or float out of the way so as not to 
obstruct his view down the track." The évidence shows beyond dis- 
pute that the conductor's view down the track to the south was tempo 
rarily obscured and obstructed by the dust and smoke from the train 
which had just passed, that but for the dust and smoke he could hâve 
seen the approaching train if he had looked, that he did not wait for 
the dust and smoke to pass away before signaling the street car to 
corne upon the crossing, and that he did not see the approaching north- 
bound train until the accident was inévitable. Hence the efïect of the 
instructions given was a directed verdict against the défendant upon 
the question of its liability. 

The défendant rested its défense upon the theory that the street car 
conductor had good reason to believe, from the usual opération of 
trains at that place, that there would be no train approaching from 
the south at that time, and had a right to assume that, if a train was 
coming, its engine would be equipped with a proper headlight and it 
would give warning of its approach by bell or whistle or both, and that, 
if he acted upon such belief and assumption and used reasonable care, 
he was not négligent in signaling the car to cross the tracks without 
waiting for the dust and smoke to clear away. This theory was em- 
bodied in several requested instructions to the jury which were re- 
fused. 

Defendant's contention entirely ignores the radical and fundamental 
différence between the degree of care for his own safety required of 
the user of a highway at a railroad crossing and that imposed upon a 
carrier for the protection of its passengers. The law exacts from the 
former the use of reasonable care only, while it demands from the lat- 
ter the exercise of the greatest and highest degree of care and caution 
approved by human knowledge and expérience and consistent with 
the nature, extent and opération of its business. Indianapolis & St. L. 
R. Co. V. Horst, 93 U. S. 291, 23 L. Ed. 898; Pennsylvania Co. v. Roy, 
102 U. S. 451, 26 L. Ed. 141 ; N. Y., N. H. & H. R. Co. v. Lincoln, 
223 Fed. 896, 139 C. C. A. 334; Pittsburgh Rys. Co. v. Givens, 211 
Fed. 885, 888, 128 C. C. A. 263; Ramjak v. Austro-American S. S'. 
Co., 186 Fed. 417, 108 C. C. A. 339; Irvine v. D. L. & W. R. Co., 184 
Fed. 664. 106 C. C. A. 600; Cavin v, Southern Pacific Co., 136 Fed. 
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592, .69 C. C. A. 366; Railroad v. Knhn, 107 Tenn. 106, 64 S. W. 202; 
4 Ruling Case Law, 1144 et seq. 

-The Street car condiictor had in his keeping the lives and saf ety of 
the passengers upon his train. The railroad tracks which he was com- 
pelled to cross were a plain warning of danger. He knew that trains 
might be running upon those tracks at any time. He also knew that 
the cloud of dust and smoke which olDstructed his view to the south 
would be scattered and dissipated in a few moments. By the exercise 
of eyen a moderate degree of care, caution, and diligence he could hâve 
known o£ the approach of the northbound train and thus hâve prevent- 
ed an appalHng disaster. Whatever might be the efifect of his own 
négligence, if the conductor were hère seeking to recover damages 
from the Illinois Central Railroad Company for injuries to himself (Mc- 
Crory v. C, M. & St. P. Rv, Co. [C. C] 31 Fed. 531 : N. Y. S. & W. 
R. Co. v. Thierer, 209 Fed. 316, 126 C. C. A. 242; C. & N. W. Ry. 
Co. v. Andrews, 130 Fed. 65, H, 64 C. C. A. 399, and cases there cit- 
ed), it is certain that, in signaling the street cars to cross the railroad 
tracks without waiting for the dust and .smoke to clear away, and 
without making sure whether another train was approaching, he was, 
as a matter of law, guilty of such négligence as to render his employer 
liable for the injuries resulting there from to the passengers in his 
charge. The concurring négligence, if any, of the Illinois Central Rail- 
road Company and its servants, does not relieve this défendant from 
liabihty to thèse plaintifïs. 

[6] Complaint is made of what is claimed to hâve been an undue re- 
striction of the cross-examination of the fireman of the Dlinois Central 
train who was a witness for the plaintiff in one of the cases. The sub- 
ject upon which the witness was being interrogated was whether the 
locomotive whistle was blown for the crossing, and, if so, when and 
where. The ground had already been fuily covered in the cross-exam- 
ination of the witness, and, if the excluded questions and answers were 
at ail material, tlae trial judge acted well viàthin his discrétion in pre- 
venting mère répétition of previous testimony. 

The judgment in each case is afRrmed. 



THE SUFFERN. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 122. 

Collision ©=395(2) — Tdg and F'eebyboat Meeting — Sudden Change of 
Course. 

A tuK, inteutling to cross tlie North Hiver from the New Jersey side, 
but proeeediug up practically parallel witli tlie shore not far off tlie l>ier 
lieads, held, ou conflicting évidence, solely in fault for collision with a 
meeting ferryboat for swinging to starboard across tlie bow of the ferry 
boat wlien they were quite near each otber. 

[Kd. Note. — For other cases, see Collision, Cent. Dig. |§ 200-202 ; Dec. 
Dig. €==95(2).] 

®=For other cases see same toplc & KEY-NUMBEH in ail Key-Numbered Digests & Indexe» 
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Appeal from the District Court of the United States for tlie South- 
ern District of New York. 

Suit in admiralty for collision by Abraham J. Balaban, owner of the 
steam tug Robert White, against the ferryJDoat Suftern; the Erie 
Railroad Company, claimant. Decree for claimant, and libelant ap- 
peals. Affirmed. 

This cause cornes hère upon appeal from a decree holding libelant's 
steam tug Robert White solely responsible for a collision with claim- 
ant's ferryboat Suffern. 

James J. Macklin, of New York City (James J. Macklin and De 
Lagnel Berier, both of New York City, of counsel), for appellant. 

Barry, Wainwright, Thacher & Symmers, of New York City (James 
K. Symmers and Earle Farwell, both of New York City, of counsel), 
for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The collision occurred on January 14, 
1914, about 7 a. m., in the X^orth River; the weather being clear and 
the tide about the first of the flood. The Suffern was bound from her 
slip at Twenty-Third street, Manhattan, for the Erie Railroad ferry 
slip. Jersey City. The tugboat was bound from Port Liberty coal 
docks to Christopher street, Manhattan ; she proceeded up along the 
Jersey shore at first about 200 feet off the pier heads, edging further 
out until, when about abreast of, or a little above, the Erie ferry, she 
swung over to starboard for her destination at Christopher street. 
The collision occurred because the Suffern also swung towards mid- 
river; the starboard bow of the ferryboat struck the port side of the 
tug.^ 

The accounts of the navigation given by the respective parties are 
diametrically opposed. From it, however, we, bave reached the conclu- 
sion that until the time when navigation mutually to each other began 
the tug was still proceeding up river; she may hâve been edging out 
a bit from the Jersey piers, but her course was still substantially up 
river ; the course of the Suffern was substantially down river ; wp see 
no warrant anywhere in the testimony for finding crossing courses and 
the application of the starboard hand rule. The vessels were approach- 
ing substantially on opposite courses ; they were under the first rule. 

Ail the witnesses from the White say that the Suffern was nearer 
the Jersey shore than the White ; that both vessels were approaching 
on courses which would, if unchanged, enable them to pass port to 
port with abundant clearance. If this were the situation the naviga- 
tion of the White was entirely proper; she blew one whistle and 
turned still further to starboard. 

The witnesses from the Suffern, however, describe a différent situa- 
tion ; they say the White was nearer to the Jersey shore than the 
Suffern was ; that each bore on the starboard bow of the other ; that 
if courses were prolonged they would hâve passed each other starboard 
to starboard with a clearance of 400 feet. If this be so, there was 
no obligation for either to pass on the port side of the other, and it 
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was proper for either vessel to sound the appropriate signal and haul 
over further to port, and the Suffern was not in fault for sounding two 
whistles and going still further to port. 

It would seem more likely that the tug, which was going to New 
York, should hâve ported to change her course than that the ferryboat, 
which was coming from New York, should have.gone so close to the 
Jersey shore before she headed down river that it would be necessary 
for her to swing out towards mid-river in order to make her round to 
so as to enter her slip. In this direct conflict of testimony, the District 
Judge naturally resorted to the independent witnesses from the two 
other tugs, who were in a position to see — especially the master of the 
Meta, which was coming down river about 200 feet behind the Suffern 
and 200 feet nearer the Jersey shore. This witness testified that before 
she swung the White was coming up river and was not only on the 
starboard hand of the ferryboat, but also on the starboard hand of 
the Meta although the latter was 200 feet nearer than the Suffern to 
the Jersey shore. 

Judge Hough accepted the version of the independent witnesses and 
since he saw ail the witnesses in the case, except one who, being in 
hospital, was examined on déposition, we see no reason to reverse his 
findings as to the facts. Such being the situation he rightly found the 
White in fault for swinging four points to starboard across the bow of 
the Suffern. This swing we are satisfied took place when the boats 
were quite near each other, and produced the dangerous situation which 
naturally resulted in collision. 

The decree is affirmed, with costs. 



WHITAKER V. TODD et al. 

(Circuit Court of Appeals, Tliird Circuit. April 22, 1916. Eeliearing Denied 

May 25, 1916.) 

No. 2078. 

1. Patents <S=»165 — Constbuction — Difterentiation of Claims. 

A limitation expressed in one daim of a patent, but omitted from an- 
other, should not be read into tlie latter, if it can be avoided. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
i®=3l65.] 

2. Patents <3=s>328 — Vaudity and Infringement — Pbintinq Appabatus. 

The Todd patent, No. 793,249, for a prlnting apparatus for prlnting 
words on checks and drafts as a protection agalnst altération, the type 
and platen havlng complementary serrated faces, which abrade the 
paper, was not antieipated and discloses invention. Claims 1 and 3 held 
infringed. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by George W. Todd and L,ibanus M. Todd, doing 

®cs>For other cases se» aama topic le KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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business as G. W, Todd & Co., against John Whitaker, doing business 
as the J. Whitaker Manuf acturing Company. Decree for complainants, 
and défendant appeals. Affirmed. 
For opinion below, see 226 Fed. 791. 

Howson & Howson, of Philadelphie, Pa., for appellant. 

Melville Church, of Washington, D. C, and Frederick F. Church, 
of Rochester, N. Y. (Cyrus N. Anderson, of Philadelphia, Pa., and 
Church & Rich, of Rochester, N. Y., of counsel), for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. The bill of complaint charges infringe- 
ment of claims 1, 2, 3, 5 and 8 of Letters Patent No. 793,249, granted 
June 27, 1905, to the appellee as assignée of Libanus M. Todd, for 
printing apparatus. The District Court found certain of the claims 
valid and infringed and others not sustained or not infringed. 226 
Fed. 791. This is an appeal from that part of the decree adjudging 
claims 1 and 3 valid and infringed and awarding an injunction and an 
accounting as to them. 

The subject matter of the patent, while described generally as "print- 
ing apparatus," is that class of printing apparatus designed to protect 
checks and drafts from altération, by printing upon them, in embossed 
and serrated letters and numerals, well known words, for example, 
"NOT OVER FOUR HUNDRED $4œ$." 

The mechanism of the check protecting machine of the patent is 
enclosed in a casing, and consists of a métal cylinder, drum or type- 
wheel, upon whose periphery are rows of projecting type characters 
extending parallel with its axis ; a co-operating platen arranged to 
contact with the type-wheel ; an ink roller serving the double pur- 
pose of inking the type characters and holding or centering them in 
position for co-action with the platen ; and appropriate means to bring 
thèse parts into action and thereby to produce upon paper, embossed, 
serrated and inked letters and numerals. Upon the printing or im- 
pression surfaces of the type characters is a plurality of parallel ridges 
and grooves which extend circumferentially of the type-wheel. Thèse 
hâve a sharp cutting edge, and form a part of the printing surfaces for 
receiving and transferring ink. 

The platen is made of hard métal, upon whose impression surface 
are ridges and grooves corresponding in number, direction and size 
with those upon the type-wheel. Upon contact, the ridges of the 
platen enter the grooves upon the printing characters, and the ridges of 
the printing characters enter the corresponding grooves upon the platen. 
By this co-action the fiber of the paper is abraded, disrupted and eut 
on both its upper and under sides. To eflfect this co-action in the com- 
mercial machine manufactured under the patent, the ridges and grooves 
on the type characters are extended around the type-wheel in a direc- 
tion parallel with the plane of its rotation and at right angles to its 
axis, so that when the cylinder comes in contact with the platen at any 
point in its révolution, the ridges upon the face of the type co-act with 
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the compleinentary grooves upon the platen. The essential princîple 
of this universal co-action is the maintenance of perfect alignment of 
the complementary ridges and grooves just before and at the instant 
of contact, and this principle is reduced to practice in the device of the 
patent by snugly fitting the revoluble type-wheel and the platen against 
the side walls of the casing in a manner to obtain perfect ahgnment 
and prevent latéral motion at this critical point. This was the capital 
conception of the patentée. There is a clear distinction mechanically 
between ridges and grooves which encircle a cylinder precisely parallel 
with the plane of its révolution and ridges and grooves which in any 
degree deviate from that exact course. In the first, perfect alignment 
between the ridges and grooves of the cylinder and those of the 
platen, when once attained by mechanical means, is never disturbed by 
the mère révolution of the cylinder ; while the révolution of a cylinder, 
with ridges and grooves deviating ever so slightly from the true cir- 
cumferential direction, throws its ridges and grooves in and out of 
alignment with those of the platen, and co-action is uncertain until the 
movement is arrested by some mechanical centering means and the 
ridges placed in alignment for contact. Theref ore, whether the course 
of ridges and grooves be truly circumferential or spiral, and without 
regard to the maintenance or disturbance of alignment during the in- 
itial movements of the cylinder or platen, practical and actual co-action 
and registration in a machine of any type can be attained only by 
mechanical means of some sort, and by such mechanical means as will 
procure perfect alignment just prior to and at the instant of contact. 
Hence we are not so much concerned with the theory of complementary 
co-action of circumferential and spiral serrations, as we are with the 
means disclosed by the patent in suit and the means employed by the 
défendant to bring the serrations upon the face of the type, whatever 
may be their direction, into alignment and contact with their comple- 
mentary serrations upon the face of the platen. The patent discloses 
means to procure such alignment and produce such contact. If thèse 
means constitute patentable invention and if the défendant employs 
them, a déviation in the direction of serrations will not saVe him 
from the charge of infringement. Let us inquire what is the construc- 
tion of the defendant's machine, the resuit attained by it, and the means 
employed to produce that resuit. 

The parts of the defendant's machine which figure in this contro- 
versy are the same as those of, the patent in suit, namely, a type-whëel 
or drum carrying upon its périphêry rows of projecting type char- 
acters, a platen, and an ink roUer. In the defendant's device, the ink 
roller seryes the single purpose of applying ink to the type characters. 
The cylinder is put and held in position for printing by other center- 
ing means. The printing faces of the type characters are serrated 
with a plurality of parallel ridges encircling the cylinder. Thèse 
parallel ridges are not circumferential of the cylinder in the sensé of 
being precisely parallel with its plane of révolution. There is a slight 
déviation from the true circumferential course, actual, though invisible. 
The ridges are like a continuons screw thread, beginning at one end of 
the cylinder and spirally encircling it until it runs olï at the other 
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end. The cylinder is not a true cylinder. It is a hélix, and its shape is 
removed from that of a true cyhnder in the same minute degree that 
the direction of the spiral ridges déviâtes from that of truly circum- 
ferential ridges ; that is, the pitch of the type wheel or cylinder con- 
forms to the direction of the ridges. In the defendant's machine, as in 
that of the patent, the ridges are .025 of an inch apart. The results 
desired are two. The first is the printing of words from some desired 
row of projecting type characters. This is accomplished in the two 
machines by centering means of différent kinds, by which type char- 
acters on the cylinder are brought in true printing position with the 
impression surface of the platen. The second thing desired is a eut 
or abraded surface of the printed letters. To produce this, the two 
machines imperatively require précise co-action of the complementary 
ridges and grooves on the printing surfaces of the letters projecting 
from the cylinder, and the ridges and grooves upon the platen. This 
is absolutely necessary not only to avoid collision of the ridges and 
conséquent destruction of their apexes, but also to obtain the registra- 
tion which produces the desired abrasion and cutting of the paper. To 
accomplish such exact engagement, it is manifest that at least just 
before and at the time of impact, the theory of précise alignment must 
be embodied in mechanism, which must first establish alignment and 
thereafter prevent its disturbance by any latéral motion. 

Both the patentée and défendant employ such mechanism. In the 
machine of the patent, the alignment of the ridges and grooves is fixed- 
ly maintained at ail times by the fixed positions of the cylinder and 
platen in the casing, but in the machine of the défendant, the helical 
drum is suspended well up in the casing, the ridges of which, when the 
cylinder is at rest, may be entirely out of alignment with the ridges 
of the platen. When registration is desired, the platen in the machine 
of the patent is raised vertically against the clyinder by one straight 
movement, while in that of the défendant, the opération is reversed, 
and the cylinder is brought down against the platen by a variety of 
movements. In the machine of the patent there is no latéral move- 
ment of either the drum or platen at any time. The latter is raised in 
its fixed position to register with the former in its fixed position, and 
so long as their positions remain fixed, the alignment remains per- 
fect and the co-action complète. But a vertical movement of a helical 
drum containing spiral ridges against a platen containing complemen- 
tary diagonal grooves, would, without means to procure final align- 
ment, be whoUy ineffective to assure registration. To obtain registra- 
tion by co-action of spiral and diagonal ridges in the defendant's ma- 
chine, which are out of alignment when not in action, a cam is em- 
ployed to revolve and laterally move the spiral drum on its axis in 
the upper portion of the chamber of the casing until in its part révo- 
lution and succeeding descent its spiral ridges are brought into perfect 
alignment with the complementary diagonal ridges on the platen. This 
alignment is procured by bringing one end of the helical drum into 
contact with a lug on oné wall of the casing and by compressing the 
other end by a spring attached to the other wall of the casing. Thu.*; 
the defendant's irregularly shaped drum snugly slips into the very 
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casing endosure which the patent points out as the means for securing 
perfect alignment just before the instant of contact, from which place 
the drum, with its spiral ridges held by the wall lug and spring in pré- 
cise alignment with their complementary grooves on the platen, de- 
scends a small fraction of an inch to contact and registration. After 
it reaches the arresting points between the walls and starts upon its 
final motion of descent, no further révolutions of the cylinder occur 
and no latéral movements of the cylinder are possible. In other words, 
the defendant's machine, unlike that of the patent, does not at ail times 
maintain alignment of its complementary ridges and grooves, but ob- 
tains such alignment jiist before the time of contact, and by the same 
wall embracing means maintains and continues it until contact is com- 
plète. This is admitted by the defendant's expert, subject to a qualifi- 
cation, which, however, does not disturb the certainty that the de- 
fendant's helical drum is caught in its revolving and latéral movement 
by the wall lug and spring, and thereafter is directed in a true course 
to the point of contact, though the distance be minute. It therefore 
appears that while the initial movements of the moving parts of the 
two machines are différent, both machines disclose the correct theory 
of registration to be a fixed and true alignment, and both procure such 
alignment at the only time it is neeessary by employing the fixed walls 
of the casing to prevent latéral motion. Fixed alignment was disclosed 
by the patentée as a requisite to perfect co-action and accurate regis- 
tration. As means to attain it, the patentée pointed out the two walls 
of the casing in which to snugly place the drum and platen. The 
défendant adopted thèse two walls as supports for a lug and spring, 
and used the lug and spring so attached to the walls as his means to 
procure alignment and prevent latéral movement just before and at 
the instant of contact. 

Unless the claims of the patent in issue are to be restricted to a 
device containing circumferential ridges literally parallel with the plane 
of their rotation, we are of opinion that the means employed in the 
defendant's machine to secure registration must be considered fuU 
mechanical équivalents of those found in the machine of the patent. 

Claim 1 of the patent in suit is as foUows : 

"In a prlnting apparatus, the comblnatlon with a revoUible type-wheel pro- 
vided with prluting characters upon its periphery, the impression surfaces of 
the characters being provlded v:ith a plurality of cireumferentially arranped 
grooves, of a platen mounted to co-operate wltli the characters of the type- 
wlieel having projections arranged to register with the grooves formed 
thereon." 

Claim 3 is distinguished from claim 1, in that it includes a "type 
support" that is not limited in construction to "a revoluble type- 
wheel," and provides for "a plurality of parallel ridges" vi'ithout de- 
fining their direction. The défendant maintains that the expression 
"cireumferentially arranged grooves" found in the first claim, means 
grooves arranged cireumferentially. of the cylinder in position precisely 
parallel with its plane of rotation, and that the expression "a plurality 
of parallel ridges" found in the third claim, means the same thing, 
and therefore as the ridges of the machine of the défendant are spiral. 
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neither claim is infringed. This contention is based upon an expres- 
sion found in the spécification, by whicii the patentée discloses the 
advantage of a mechanism containing serrations upon a cylinder ar- 
ranged in planes parallel with the plane of its rotation. This is stated 
by the patentée as f ollows : 

"Moreover, a material advantage Is secured by forming thèse rldges of the 
printlng eharactei-s so as to exteiid circumferentially of the type-wheel in 
planes parallel to the plane of rotation thereof, for the reason that the print- 
Ing faces of the type characters will accurately reglster with the imijresslon 
surface of the platen at everj' degree of rotation of the wheel, thereby avoid- 
iiig the necesslty of precisely centering the type characters opposite the platen 
in order to secure a proper register of the rldges and dépressions of the re- 
spective parts as would be neeessary should tliese ridges extend spirally or 
in any direction other than circumferentially of the wheel." 

[1] The défendant seeks to limit claims 1 and 3 by this statement 
of the patentée in the spécification. But we are inclined not to apply 
this disclosure to claims 1 and 3, but rather to consider it with référ- 
ence to claim 2, vvhich by identical terms with those found in the 
spécification describes and limits the circumferential arrangement of 
serrations to a direction "parallel to the plane of rotation." This un- 
questionably is the patentee's preferred arrangement as disclosed by 
the language of the spécification, and while the patent is limited to 
that arrangement by claim 2, it is not so limited by claims 1 and 3, 
unless we hold that the three claims mean the same thing. This of 
course we should avoid, if the language of the claims makes it possi- 
ble. Zittlosen Mfg. Co. v. Boss, 219 Fed. 887, 135 C. C. A. 551; 
O'Rourke v. McMullen, 160 Fed. 933, 88 C. C. A. 115; Thomson- 
Houston V. Nassau (C. C.) 110 Fed. 647; Lamson v. Hillman, 123 
Fed. 416, 59 C. C. A. 510; Ryder v. Schlichter, 126 Fed. 487, 491, 
61 C. C. A. 469. 

Claim 2 contemplâtes by exact terms a circumferential arrangement 
of serrations precisely "parallel to the plane of rotation thereof." 
Claim 1 is distinguished from claim 2 by providing in gênerai ternis 
for circumferentially arranged serrations without defining or limiting 
their direction with regard to the plane of rotation. Claim 3 is dis- 
tinguished from claim 1 in that it provides a "type support" without 
defining or limiting its shape to that of a revoluble type-wheel and in 
that it provides a plurality of parallel ridges without requiring them 
to be either truly or substantially circumferential in their arrangement. 
Of course we are deciding nothing with respect to claim 2, because it 
is not in issue, but we are employing that claim, the terms and mean- 
ing of which correspond precisely with the defendant's interprétation 
of claims 1 and 3, in order to distinguish the claims and discuss the 
defendant's contention. Construing claim 2 to mean what its un- 
ambiguous language conveys, we feel free to give to claims 1 and 3 an 
interprétation différent from that which must be given to claim 2, and 
an interprétation, which, in our opinion, is justified by the language 
of the claims and the disclosures of the spécification. We construe 
claims 1 and 3, with respect to the direction of ridges and grooves, to 
be broad enough to permit their arrangement in a direction other than 
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truly circumferential in the sensé of being parallel with the plane of 
their révolution, and in so doing we find that if the claims are not in- 
valid because of anticipation by the prior art, they are clearly infringed 
by the fiûl mechanical équivalents employed in the device of the de- 
fendant. 

[2] The validity of claims 1 and 3 of the patent is vigorously at- 
tacked on the ground that they are anticipated by many patents ap- 
pearing in the prior art. While we hâve carefully considered ail of 
them, we will be able to discuss only a few in this opinion. 

The devices of Ocumpaugh patents, No. 734,932 and No. 749,577, 
are similar. Each shows a type-wheel with rows of projecting type 
characters mounted upon its periphery, an ink roUer, and a platen. 
The platen is soft and the type characters are smooth. 

The Carsley patent. No. 152,329, is for a check stamp designed to 
emboss ink characters upon a check. The Carsley device is nothing 
more than a flat die and a counter-die, and the patent discloses noth- 
ing new in die and counter-die co-action. 

The Pardi patent, No. 675,404, is a seal press with opposing die 
numbers. Thèse are without serrated printing characters. 

The Rogers and Hall patent. No. 592,533, discloses a type disk 
upon whose surface are mounted numerals. Secured to and revolving 
vvith the type disk is a thin spring métal disk having flexible arms 
corresponding in number and position with each numéral upon the 
wheel. Thèse arms perform the function of inverted or superimposed 
plate:«s. The platen arms are perforated with latéral slots. Over the 
disk is mounted a hammer or thrust, whose impression surface is cov- 
ered vi^ith a type ribbon. In opération, the type disk is revolved so 
as to bring a desired numéral under the hammer. The paper is in- 
troduced between the numéral and the perforated platen arm. A 
blow upon the hammer drives the ink ribbon against the perforated 
platen, the platen against the paper, and the paper against the ridges 
of the numéral, with the resuit that the paper is embossed in the form 
of the numéral, abraded on its under side, and colored on its upper 
side by contact with the ribbon through the slots of the platen. In 
this way the paper is embossed, eut and printed. In this device the 
type characters are not inked nor is there co-action of serrated char- 
acters and serrated platens. The resuit of the action is an embossed 
check serrated on its under side, and a plurality of parallel lines 
printed but not eut on its upper side. There is nothing in the device 
which even suggests co-action between serrations on type characters 
and platen, the problem of exact registration or its solution. 

Hendrick patent. No. 104,148, discloses a diagonally serrated meta! 
platen designed to eut or abrade the under surface of paper when 
type heads, arranged in a super-structure, are thrust down upon it. 
The type heads consist of several disks nested together, upon the edges 
or périphéries of which are type characters with plain smooth surfaces, 
across which is suspended a type ribbon. A blow upon the Connecting 
thrust drives the ribbon-covered type characters against the check, inks 
the check, not the type, and causes a rupture of the paper on its under 
side by contact with the serrations upon the plate. There is a ser- 
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rated platen without serrated type, and co-action of ridges and grooves 
is not suggested. 

Several Beebe patents are confidently relied upon to prove anticipa- 
tion or prior invention. Beebe patent, No. 576,999, contains a revolu- 
ble type disk not a cylinder, having mounted upon its face, not upon 
its periphery, printing characters or numerals, and an ink roUer and 
a platen wit'h dépressions intended for co-action with the ridges of the 
printing characters. The two parts are not formed with a plurality 
of ridges and grooves, but are formed with one single V-shaped ridge 
en each, upon the old theory of maie and female dies, with the object 
of producing abrasion of the paper. The principle suggested by this 
patent is that of die and counter-die. 

Beebe patent. No. 594,319, shows a séries of conical printing pins ar- 
ranged to form the outline of numerals when brought into contact with 
a platen containing dépressions made to correspond with their points. 
This is far removed from the mechanical problem of the patent in 
suit. 

The Beebe patent, No. 783,171, approaches nearest in structure and 
in theory of opération to those of the patent in suit. It has a cylindri- 
cal type-wheel, upon whose periphery are rows of projecting type 
characters, an ink roller and a platen. The type characters are ser- 
rated like those of the patent in suit, running in a direction circumfer- 
ential of the type wheel. The platen, however, is of hard rubber, and, 
of course, is not serrated. Therefore, the problem of Todd and the 
manner in which he solved it, are not suggested by the one similar 
feature in this Beebe patent. 

Todd, the patentée of the patent in suit, holds two patents. The 
first is No. 784,602, which comprises a cylindrical type-wheel, upon 
whose periphery are formed projecting rows of printing characters 
running parallel with the axis of the cylinder, an inking roller and a 
platen. The faces of the type characters are plain, having neither 
ridges nor dépressions, and the platen has a surface preferably of 
soft rubber or other yielding material, and, of course, without ridges 
and dépressions. 

Thus the prior art discloses serrated platens with smooth type, ser- 
rated type with smooth platens, but does not disclose both type and 
platen serrated, calling for co-action and précise registration. With 
thèse disclosures of the prior art, counsel for the appellant présent the 
question most favorable to their contention, by asking whether there 
is invention in bringing together in the old machine of the Todd pat- 
ent just described, Hendrick's serrated platen and Beebe's serrated 
type. In addressing ourselves to this question, it is certain that 
alone neither Hendrick nor Beebe suggested a device containing ser- 
rations upon both type characters and platen, nor together did they 
reveal the advantages of cutting or abrading both the upper and un- 
der surfaces of an embossed letter or numéral, or suggest the means 
to produce that resuit. Before Todd, neither the thing which his de- 
vice accomplishes nor the means for its accomplishment appeared in 
the art. That the machines of the patent contain merit is evidenced 
not merely by the vigor of this controversy, but by the fact that in the 
232 F.— 46 
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ten years of their manufacture the public has taken over 200,000 of 
them at an aggregate cost of about six million dollars. We believe 
this is due, not to persistence in advertising, but to the novelty and 
utility of the device, developed and produced by the invention of the 
patentée. We are of opinion that his invention was not anticipated 
by the prior art, and therefore hold claims 1 and 3 valid and infringed. 
The decree below is affirmed. 
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Patents i®=32S — ANTiciPATroN — ^Incandescent Lamp Socket. 

The Jone.s patent, No. 818,253, for an incandescent lamp socket con- 
sisting of three parts, claim 1, is too l>road, in view of tlie prior urt, and 
void for anticipation. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by the General Electric Company against the Phila- 
delphia Electric & Manufacturing Company. Decree for défendant 
(226 Fed. 488), and complainant appeals. Affirmed. 

Samuel O. Edmonds, of New York City, for appellant. 
Howson & Howson, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The patent in suit, now owned by 
the General Electric Company, is No. 818,253, applied for by Walter 
J. Jones in December, 1900, but not granted until April, 1906. Its 
subject is "improvements in incandescent lamp sockets, * * * es- 
pecially those used in incandescent lighting." The questions involved 
will be better understood after a brief statement concerning the kind 
of lighting referred to. 

Electric light may be produced in an arc lamp or in an incandescent 
bulb. Both kinds of lamp may be arranged in séries, but this contro- 
versy has nothing to do with arc lamps, or the arc System. In an 
incandescent System the current flows from one terminal of the dynamo 
through the filament in each bulb and returns to the other terminal. 
A break at any point in the circuit extinguishes every light; the cur- 
rent ceases to flow and the circuit is "open." The break may be in 
the Connecting wire or in the lamp itself (meaning by "lamp" the whole 
structure, and not merely the bulb), but in this suit we are concerned 
only with accidents to the lamp. Manifestly, such accidents may occur 
while the current is flowing, either at night or at any other time, and 
the whole System will cease to operate if the bulb or the lamp is re- 
moved; the current must be shut off, and every light in the séries 
will be put out. This problem was presented early in the art, and was 
solved as follows: As a lamp consists of two parts, a socket and a 

€=»For other cases see Bame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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glass bulb, the latter being removably attached to the former, it was 
clear that the bulb could be separated without disturbing the circuit if 
the flow of current could be somehow continued through the socket. 
A device for this purpose was speedily found in an "automatic line- 
closing contact" — hereafter called a "line-closer" — which may be made 
of two metallic prongs, positioned in the path of the current, that are 
normally in electrical contact, but are adapted to be f orced apart when 
the bulb is pushed or screwed into the socket, and to spring back auto- 
matically into contact when the bulb is taken out. While the bulb is in 
place, the circuit is complète through the filament, but when the bulb is 
removed the prongs spring together and the circuit is maintained. Ac- 
cordingly, the use of line-closers enabled a bulb to be replaced with- 
out breaking the circuit or extinguishing any other light in the séries. 

But a line-closer did not provide a remedy for another contingency, 
namely, the burning out or breaking of the filament in the bulb itself. 
In this event, also, the current at once ceases to flow, and every light 
will go out. To solve this further problem, the "film cut-out" was de- 
vised — hereafter called a "cut-out." This in efïect is a switch, posi- 
tioned in the path of the current above the filament, and is so made 
that upon the breaking of the filament a short circuit is immediately 
established and the current flows along the new path without inter- 
ruption. The switch has two members, nearly but not quite in electrical 
contact while the current is flowing normally through the filament ; 
they are kept apart by the obstacle of a thin film or waf er of insulating, 
or dialectric, material. The wafer is sufficient to prevent electrical 
contact between the two members until the filament breaks, but as soon 
as this happens the current seeks the easiest path, overcomes the slight 
résistance of the film, establishes a short circuit, and leads the cur- 
rent by this road to the other lamps in the séries. 

In a successful System both the line-closer and the cut-out are indis- 
pensable, and both had been devised at an early period in the art. 
Thèse subjects are dealt with in several patents, and each patent as- 
sumes and follows (as it must) the known characteristics of the elec- 
tric current. Every device is limited to a physical structure; that is, 
to a particular arrangement of physical éléments, embodying one or 
both of the two contrivances just described. A short review of the 
important steps that had been taken will show the point that had been 
reached in December, 1900. 

We shall consider five patents only ; and, first. No. 444,929, applied 
for in 1886 by the well-known electrical expert, Elihu Thomson, and 
granted in 1891. It was assigned to the Thomson-Houston Electric 
Company, the predecessor of the General Electric Company, and the 
device was used for several years, but, having proved unsatisfactory, 
was abandoned in March, 1891. The lamp had two parts, a bulb and 
a socket, and the bulb contemplated was to be of the ordinary in- 
candescent type. Probably for this reason, both the line-closer and the 
cut-out were placed in the socket ; the resuit being that when a bulb 
was to be replaced, or a new film put in, the current had to be shut off 
altogether. This was necessary to protect the operator, but evidently 
the situation was inconvénient. In order to better it, Thomson em- 
ployed a bulb of spécial construction, having à particular kind of base 
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attachée! thereto, and transferred the cut-out from the socket to the 
base, thereby obviating the need of shutting off the current when a new 
bulb was put in. In this form the device went into more gênerai use 
during the next nine or ten years, but the cost of thèse spécial biiibs 
was greater and increased the loss when they were scrapped. As just 
stated, this Thomson device had two parts, a socket containing the 
line-closer, and a specially made bulb whose base contained the cut- 
out. 

The next patent to be considered. No. 348,875, to Wightman and 
Lemp, was applied for and granted in 1886. This device also had two 
parts, a socket, and a bulb, and each was specially constructed. The 
line-closer was placed in the socket, and the cut-out in the base of the 
bulb; in thèse respects the lamp was like Thomsan's improvement. 
But the patentées disclosed a meritorious détail which will be referred 
to again, namely, a particular form of spring to be used as the line- 
closer. This is the "beaded" form of curve, by whose use a continu- 
ous electfical contact is maintained while the metallic prongs attached 
to the bulb are separating the prongs attached to the socket, or are 
being withdrawn theref rom. 

In 1889 an Italian patent was issued to Giovanni, and this also shows 
a socket and a bulb; the socket containing the line-closer, and the 
bulb containing the cut-out. Hère also the springs are so shaped 
(although not beaded) as to close while the bulb is being removed 
from the socket, thus establishing a circuit between the two outside 
conductors before the terminais attached to the bulb are wholly with- 
drawn from electric connection with such conductors. In this manner 
the current is prevented from "arc-ing" or jumping, a feature often 
accompanied with danger. 

The next patent is No. 455,559, applied for by Henry Bail in 1890, 
and issued in 1891. This lamp is substantially like Thomson's, except 
that the bulb has an Edison screw base instead of a spécial base. The 
socket is insulated by porcelain, and contains both the line-closer and 
the cut-out. Reserving for a moment the remaining patent (to Wirt), 
we observe that, when Jones entered the art in 1900, the course of 
events had been as f ollows : In the first instance an ordinary in- 
candescent bulb was used, and the coacting socket was a single whole 
containing both the line-closer and the cut-out. This socket was dan- 
gerous and inconvénient, and was abandoned in 1891 ; thereafter 
(speaking generally) the bulb had a spécial form of base that contained 
the cut-out, while the line-closer was left in the socket. 

Turning now to Wirt (No. 465,508, applied for in 1890 and granted 
in 1891), we find a new thought suggested to the art, namely, to add 
a third élément to the socket and the bulb — or, radier, to make three 
parts out of the old two. This patent was developed while Wirt was 
employed by the Thomson-Houston Company, and was acquired by 
the General Electric Company in 1892. It did not go into commercial 
use, but the device is fully described, is properly in the art, and must 
be reckoned with. The main défense below and in this court rests 
upon the alleged anticipation of Jones by Wirt, and the disclosure of 
the patent must therefore be examined with care. Wirt's object was 
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to improve "cut-outs for incandescent lamps," and the device he de- 
scribed was intended — 

"to jirovlde an autoic'atic short-circulting device for incandescent lamps op- 
erated in séries. * * * It consists of a spring attaclied to one of tlie ter- 
minal pièces o( tbe lanip and bearing by its reslliency against tlie opposite 
terminal, from which, however, it is normally insulated by means of a small 
pièce of paper. This paper is a suffloient insulation under normal circum- 
stances to prevent electrical connection between the opposite terminais of the 
lamp ; but under abnorm'al conditions, occasioned by a breakage of the car- 
ton or other accident to the lamp, this paper will be perforated by the In- 
creased potential between the parts on opposite sides of it, and the spring will 
then come into positive engagement with the métal and form a short circuit 
for the lamp." 

Having thus described the well-known function of a cut-out, he 
turns to his particular object, namely, a spécial form of construction, 
and says that in practice he might apply the construction directly to a 
lamp (meaning a bulb), or — and hère is the new thought — "I may pro- 
vide an independent pièce adapted to be included between the base of 
the lamp and the lamp-socket, which contains the short-circuiting de- 
vice or cut-out above described." He then describes the form that 
is to be applied directly, and shows it in the usual two parts — a socket 
and a bulb — the socket containing a line-closer, and the bulb having a 
spécial base containing his cut-out. He then takes up in turn his new 
thought, and illustrâtes it in Figs. 4 and 5. Evidently what he had in 
mind in this alternative construction was the use of an ordinary in- 
candescent bulb, and he thus describes the use of what he calls an "in- 
dependent pièce," or an intermediate pièce," or a "separable pièce" : 
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"In Figs. 4 and 5, K représenta an Independent pièce adapted to be attach- 
ed to lamps which hâve not been provlded with my cut-out. It is provlded on 
one side with contacts corresponding to the contacts ol tbe lamp-socket, so 
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that the lainp mSvy be attached to It just as It Is ordlnarily attached to Its 
socket. On the other side, pièce K has a receiving screw-socket and a contact- 
ring correspondlng to the slmllar parts D and K of the lamp-base, so that it 
may enter the lamp-socket just as the lamp itself mlght do. By this means my 
cut-out Is inade as an independent pièce adapted to be inserted between the 
lamp and its socket. In thls form' I hâve shown the pièce K as composed of 
two short concentric cylinders U and S, separated from each other by an in- 
sulating-ring T. The part R has upon one side a screw adapted to enter the 
screw-socket D in the base of the lamp, and at the other end it Is formed into 
a screw-socket correspondlng to D, and adapted to enter the lamp-socket Just 
as the part D mlght do. The outer cylinder B forms a structural support, and 
at the same time is adapted to connect wlth ring E and also take the place of 
said ring to make contact in the socket. The spring F in this case is attached 
to interior cylinder it', and Is spring-pressed agalnst cylinder S, but insulated 
therefrom by a paper tilm', as In the former case. 

"The devlce whlch I hâve thus described forms a neat and effective cut-out 
for a séries lamp by making but a slight change in the lamp as at présent con- 
structed, and, if necessary, no change whatever." 

And claim 5 broadly claims ,this combination in terms that seem 
to read clearly on the device of Jones. 

The complète lamp contemplated by Wirt consists of three parts, 
each distinct and separable from the other two — first, the ordinary 
incandescent bulb carrying a filament; second, the independent pièce 
containing the cut-out; and, third, the socket containing the line- 
closer. In other words, he divided the socket into two parts, an 
upper and a lower, each part having a distinct function. One part 
receives the current and carries the line-closer ; the other part trans- 
mits the current and carries the cut-out. The cut-out is put in the 
independent part, and being thus detached from the base of the bulb 
is saved for further use when the bulb is scrapped. And the line- 
cioser is put in the other part of the old socket, for the Thomson 
device had shown the danger and inconvenience of assembling the 
line-closer and the cut-out in the same member. The cut-out was 
put in a new member, and this was separable both from the bulb and 
from the other part of the socket. 

It is true that this suggestion did not bear commercial fruit, and 
Wirt himself (being now in the plaintifif's employ) depreciated this 
form of his own device. But tihe fact seems to be this : The new 
member was unsatisfactory, not because it was independent, or in- 
termediate, but for other reasons. It was small, and it was not in- 
sulated ; sometimes it would bind, and removing it was then in- 
convénient and dangerous, while similar objections attended the re- 
placing of a film. And it was of métal, a conductor of current, but 
of course there would be no invention in substituting porcelain or 
some other nonconductor. Jones uses porcelain for the second and 
third members of his combination, and no doubt this is a bénéficiai 
change ; but it does not rise to the dignity of invention, the function 
of the member remaining the same — to say nothing of the prior 
use of porcelain in the art. Now, although Wirt testified that his 
intention was to make the independent or intermediate member "a 
permanent part of the lamp," to be screwed upon the base "never 
to be divorced therefrom while the lamp remaîned usable," the pat- 
ent contains no such statement, but, on the contrary, refers to the 
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separableness of that member, and shows a separable construction. 
As it seems to us, the situation is plain enough ; for the first time 
Wirt disclosed a three-part structure, the function of each part 
being indépendant, and the position of the cut-out being in the new 
member. 

This brings us to the patented device in suit, which bas been manu- 
factured and sold since 1901, and has had a considérable commer- 
cial success. It has been in strong hands, and this may bave had 
something to do with its increasing sale. No doubt, also, its success 
bas been helped by the growing use of the incandescent séries, due 
at least in part to the successful employment of current regulators 
about 1900, and to the gênerai use of the tungsten filament since 
1910. But its success is probably due in part also to its own merits, 
and we do not wish to depreciate it. In our opinion, however, it is 
not entitled to the commanding place in the art that is claimed 
for it. It is a three-part device, and its scope will appear in the fol- 
lowing paragraphs f rom the spécification : 

"My Invention relates to sockets for incandescent lamps, and especially 
those used in séries incandescent lighting. In such a System It is necessary 
to provide some means for keeping ttie circuit closed in case a lamp burns out 
or is removed fronï its réceptacle. Moreover, it is highly désirable to provide 
such an arrangement of contacts tliat there will be no danger of an are when 
one removes the socket f rom the réceptacle. Thèse objects I accomplish by the 
invention which forms the subject of the présent application. I provide a ré- 
ceptacle with spring-contacts which remaln closed until the spring-contacts on 
a lamp socket are thrust in between them. The lamp-contacts are nor- 
mally separated by a pièce of insulation of low dielectrîc strength, so that 
It will break down and shunt the lamp in case the lamp-fllaraent breaks or 
burns out. The spring-contacts on the lamp-socket are so arrangea that when 
the socket is withdrawn from the réceptacle said springs remain in engage- 
ment with those on the réceptacle until after the latter hâve closed together, 
thus preventing the formation of an arc. 

"The réceptacle is composed of a disk A of insulating materlal, such as 
poreclain, havlng a central hole a and oppositely-arranged grooves a' running 
from said hole toward the edge of the disk. In each groove is received one 
end of a flat m'etal spring-contact B, which is fastened by a screw G and has 
also a screw D, provided with a nut d for attaching the line-wire terminais. 
Each spring has a bead 6 and an incUned end B', said ends being normally in 
contact when no lamp is in circuit, as shown in Plg. 3. 

"The lamp-socket E, of porcelain or the like, contalns the usual contacts 
e e' for the lamp-terminals, each in electrical connection with a flat métal 
spring F projecting from the bottoni of the socket. Each spring has a bead / 
and an inclined end f, said ends clamplng between them a flat pièce of insu- 
lation G, such as paper, silk, or the like. The bottom of the socket has a pro- 
tecting washer H, of rubber or the like, to keep the socket from chlpplng when 
it is pushed against the réceptacle. 

"When the lamp-socket is out of the réceptacle, the spring-contacts B au- 
tomatlcally keep the circuit closed. When a lamp / is to be eut Into the cir- 
cuit, it is Inserted into the socket E, whose springs F are then thrust in be- 
tween the springs B, making flrm contact therewith before the ends 6' of the 
spring are separated. When the socket has been pushed home, the beads 5 
lie in the beads /, and not only securely retain the socket in place, but make 
a good electrical connection between the line-terminals and the lamp-terminals, 
the ends 6' of the spring B being wldely separated, as shown in Flg. 5. The 
insulation 6 prevents any short-circultlng of the lamp. 

"If the lamp-fllament breaks or burns out the current breaks down the in- 
sulation O and closes the circuit between the springs F. When the lineman 
removes the socket to replace the insulation cut-out, the springs jB corne to- 
gether before the springs F hâve separated from them, as indicated by the 
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dotted Unes in Fig. 3, so that no dangerons arc can form, nor Is tlie linem'an 
in danger of getting a shock from the line. A furtlier protection is affonied 
by the fact that the contacts are entlrely hiddeii when the socket Is in place. 
Moreover, since the socket must be conipletely removed hefore the cut-out C 
can be renewed, ail llability of a short circuit through the lineman is avoided." 
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Only one of the eight claims is in issue : 

"In séries incandescent lighting, a i-eeeptacle having automntic line-closing 
contacts, and a lanip-socket adapted to recelve an ordinary incandescent lamp 
therein and carrying co-operating contacts normally separated by iusulation 
of low dielectric value." 

This claims broadly a tliree-part device, namely : (1) An ordinary 
incandescent bulb ; (2) a member containing a line-closer ; and (3) 
a member containing a cut-out. It is the breadth of this claim that 
is objectionable, and in view of Wirt, we think it cannot be sus- 
tained. Indeed, the indebtedness of Jones to tlie older patents lies 
on the surface. He is indebted to Wightman and Lemp for the 
excellent, beaded, prong-like springs, used in his line-closer, and 
also in his cut-out. His socket is an ordinary Edison socket witli 
screw shell and center-contacts, and is held in place by the Wightman 
prongs. The socket-piece is thrust into the third or réceptacle pièce 
by a straight push inward just as a lamp is thrust into the Wight- 
man socket ; ând a bulb is screwed into the shèll of the Jones sock- 
et just as an Edison bulb is always inserted. His line-çloser is where 
Thomson put it; he arranges it as Wightman: and Giovanni sug- 
gested ; his third member comes from Wirt, and contains the cut- 
out ; and he makes the vvhole device comparatively saf e by the free 
use of porcelain as an insulating material. We refrain from going 
into the particular device, and we intimate no ^opinion concerning 
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the other seven claims. Ail we are called upon to décide is that 
the first claim is too broad to be sustained, and must therefore be 
declared invalid. 

We hâve had some difficulty in following the arguments, owing 
to the diiïerent, and sometimes the confusing, meanings that hâve 
been given to the terms "socket," "réceptacle," and "intermediate 
part" ; and for this reagon we hâve avoided the use of "réceptacle," 
and hâve tried always to apply the same word to the same part. 

The decree is affirmed. 



KEUFPEL & ESSER CO. v. ETJGENB DIETZGBN CO. 

(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 172. 

Patents <©=3328 — Validity and Infringement — Fotjntain Letteeing Pen. 
Tlie Payzant patent, No. 758,381, ITor a fountain lettering pen, clalm 2, 
held valid and infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the KeufFel & Esser Company against the Eugène 
Dietzgen Company. Decree for complainant, and défendant appeals. 
Affirmed. 

This cause cornes hère upon appeal from a decree in favor of com- 
plainant. The suit is the usual one in equity for infringement of pat- 
ent. The patent sued on is No. 758,381 granted April 26, 1904, to 
Octave Payzant for a fountain lettering pen. The only claim involved 
in this appeal is the second which reads : 

"A pen with rigld nibs wlileti terminate in a circular plane marking surface, 
said circular plane marking surface belng beveled to an angle of 45 degrees 
wlth the longitudinal axis of the pen." 

The opinion of Judge Augustus N. Hand in the District Court is as 
f ollows : 

This is a suit for Infringement of United States letters patent No. 758,381. 
Complainant's invention is a very simple one and relates to lettering or mark- 
ing pens. The clalnis under considération are the following : 

"1. A pen with nibs which are each semi-circular in shape on its transverse 
section at the point, the said nibs terminating In a marking surface which is a 
circular plane. 

"2. A pen with rigld nibs which terminate in a circular plane marking sur- 
face, said circular plane marking surface being beveled to an augle of 45 de- 
grees with the longitudinal axis of the pen." 

The pen described in the foregolng claims is designed to hold a large volume 
of Ink and to make wide Unes of uniform width in any direction. The pen 
described In each of the foregolng claims contains a new and useful comblna- 
tion of éléments which I do not find disclosed in the prior art. In the référ- 
ences presented by the défendant I see nowhere a pen with nibs terminating 
iu a marking surface "which is a circular plane." I think the complainant's 
device shows invention and it has evidently met with some commercial success. 
1 am doubtful whether claim 1 is not so broad that It should be properly lim- 
ited to the pen described in détail in the spécification. If this were done, 
clalm ] as so llmited would be practically identical w'ith claim 2. It is, how- 
ever, unimportant for me to décide this, as I am of the opinion that claim 2 
shows a valid comblnatlon and Is infringed by ail of defendant's devices. De- 
fendant's devices ail consist of a pen with rigld nibs which terminate In a 

®=3For other cases see same topic & KEY-NUMBER m ail Key-Numbered Digests & Indexes 
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circular plane marking surface, whieh plane markini: surface is at an angle 
o£ substantially 45 degrees wlth the longitudinal axis of the pen. 

The defendant's argument that the marking surface cannot be circular be- 
cause there is a séparation of the nibs to allow the ink to flow is too technical 
to be supported. Only the slightest space is necessary to permit the passage 
of ink, and the marking surface appears to be circular, and is substantially, 
even if not theoretically, so. The défendant'» device may not be strictly bev- 
eled, but the défendant bas employed an équivalent of beveling by changlng 
the angle of the shank of which the marking surface of its pens form the ex- 
tremity. 

My décision is that the patent is valid as to claim 2 and ail of defendant's 
devices which were put in évidence infringe it as to such claim. A decree 
should follow for an injunetion and accounting. 

H. S. Mackaye, of New York City, for appellant. 
Baird, Cox, Kent & Campbell, of New York City (Clarence G. Camp- 
bell, of New York City, of comisel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The art is a crowded one, but we think Judge 
Hand was correct in holding that it does not contain, prior to Payzant, 
the combination of the three éléments specified in the second claim, 
viz. : (1) Nibs which are rigid, (2) and which terminate in a circular 
plane, (3) which plane is beveled to an angle of 45 degrees with the 
axis of the pen. One or more of thèse may be found in earlier pat- 
ents, but no' earlier patent shows ail three. 

The évidence introduced to show commercial success does not in- 
dicate very large sales ; but evidently the pen is of use only to 
draughtsmen and approval by its user would be evidenced by a smaller 
number of total sales than if it were, like the ordinary fountain or 
stylographic pen, an article in common use, Enough sales are proved 
to show that draughtsmen in considérable numbers buy and use it. 

Infringement by the exhibit marked in évidence and concededly of 
defendant's manufacture seems to us quite plain. 

The decree is affirmed, with costs. 



SHERMAN et al. v. H. P. MARINELLI, Limited, et al. 

(District Court, S. D. New York. April 22, 1016.) 

No. 12-397. 

Patents ©=5328— Validity and Infbingembkt— Tiieatrical Appliance. 

The Sherman & Sherman patent, No. 700,381, for a theatrical aijpli- 
ance for prodiicing dissolving vlews aud transformation scènes on the 
stage, was not anticipated, discloses invention, and is not limited to the 
précise features and arrangement sliown in the drawlngs, but is entitled 
to a reasouably broad construction. Claims 1 aud 2 held infringed. 

In Equity. Suit by John W. Sherman, and Julia Louise Sherman 
against H. P. Marinelli, Ltmited, the United Booking Offices of Amer- 
ica, and L. Auerbach. On final hearing. Decree for complainants. 

Samuel E. Darby, of New York City, for complainants. 
Munn & Munn, of New York City (T. Hart Anderson, of New York 
City, of counsel), for défendants. 

®=aFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



8HERMAN V. H. P. MAEINELLI, LIMITED 731 

HAZEL, District Judge. This is a bill in equity for infrîngement 
of letters patent No. 700,381, granted to John W. Sherman and Julia 
Louise Sherman, May 20, 1902, for improvements in theatrical ap- 
pliances for producing the combination of an optical and an illusory 
efïect on the stage. The object of the patentée was to provide an 
appliance — 

"whereby dlssolving vlews, transformation scènes, and other spectaeular dis- 
plays and illusions may be presented upon the stage In connention with or 
separately from suitable theatrical iwrformances, représentations, or pan- 
tomines." 

The éléments of the invention are a reflecting screen used in con- 
nection with a compartment or cabinet at the side of the stage to dis- 
close to the audience objects or images within the cabinet or compart- 
ment thus producing an illusory efïect, and a transparent screen used 
in connection with lights positioned and controUed in such a way 
as to disclose to the audience persons or objects hehind the screen, 
thus producing an optical effect. Claims 1, 2, and 5 are alleged to 
be infrihged, but it will suffice to set forth the first and second. 

"1. In a theatrical appliance of the class described, a transparent reflecting 
screen arrangea upon the stage at an angle with the plane of the front of the 
stage, sald transparent retleeting screen being provlded \vith a foraminous 
backing, a compartment arrangea at one slde of said screen, lighting means 
for said compartment, lighting means arrangea rearwardly of said screen, and 
controlling means whereby the lighting means for said compartment and the 
lighting means rearwardly of said screen niay be varied in relative power. 

"2. In a theatrical appliance of the class described, a transparent screen ar- 
ranged vertically upon the stage at an angle with the plane of the front of the 
stage, said screen being provlded with a foraminous backing, lighting means 
arrangea rearwardly of said screen, and controlling means whereby said 
lighting means forwardly of said screen and said lighting means rearwardly 
of said screen may be varied In relative power." 

The validity of the patent is uncontroverted, the défendants con- 
tending that the claims are narrow and limited to spécifie features for 
achieving the resuit, and that infringement is not proven. 

The patentées, however, did not limit themselves as to détails of 
construction, and, indeed, expressly reserved the right to vary or 
modify them and their arrangement in combination. The prior art 
makes no disclosures requiring this court to restrict or limit the pat- 
ent in suit to the précise features and arrangement shown in the draw- 
ings attached to the spécification. It is true that optical and illusory 
efïects had previously been produced on the stage by means of appara- 
tus and appliances, but I think the évidence shows that the claims in 
suit disclose a new and novel combination for obtaining such results. 

The patent to Bruce, No. 15,192, dated 1886, spécifies means for 
vvorking dissolving view effects. It required two screens, one on the 
stage, and one underneath the stage, with an opening in the stage floor ; 
the picture or image first appearing on the screen below the stage and 
then being reflected by means of a glass sheet to the other screen 
placed at a certain angle to create the appearance of the picture in 
relief. Such adaptation was considered objectionable, because of the 
necessity of placing one of the screens under the stage, and also be- 
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cause the opening in the stage floor was visible to spectators in the gal- 
lery. 

In the patent to Pepper & Walker, No. 221,605, dated 1879, the illu- 
sion was produced by automatically sliding a mirror diagonally across 
the cabinet, thus shutting one image or object from view and reflecting 
another. The invention centered around an improved graduated 
mirror having on its back a séries of etched vertical lines, which 
enabled revealing or obscuring an object gradually, instead of abruptly, 
as was the case where the mirror was ungraduated. Such adaptation 
manifestly is wholly unHke complainants' and fails to achieve its 
resuit. 

Neither of the specified patents are anticipatory oï the patent in 
suit. They do not embody ail the éléments entering into the com- 
biriation, nor do they corne close enough to require limiting the pat- 
ent to its précise features. Hence the patentées are ehtitled to a rea- 
sonable construction, and one that will f airly protect them from un- 
lawful appropriations. 

As to infringement: In défendants' production the varions éléments 
of the combination in suit are, I think, used to perform the same func- 
tion in substantially the same way as in complainants'. The précise 
arrangement of the material éléments, it is true, is not foUowed, but 
the same resuit is achieved by the use of similar éléments. The rule 
announced by the Suprême Court of the United States in Machine Co. 
V. Murphy, 97 U. S. 120, 24 h. Ed. 935, would seem to apply to the 
facts under discussion : 

"In detennining the question of Infringement, the court or jury, as the case 
may be, are not to judge about similaritles or différences by the names of 
thlngs, but are to look at the machines or thelr several devlees or éléments in 
the llght of what they do, or what office or functlon they perform, and how 
they perform It, and to flnd that one thlng is substantially the same as an- 
other, if it performs substantially the same functlon In substantially the same 
way to obtain the same resuit, always bearlng in mind that devices in a pat- 
ented machine are différent in the sensé of the patent law, when they perform 
différent functions or in a différent way, or produce a substantially différent 
resuit." 

In their adaptation défendants use a reflecting screen arranged on 
the stage at an angle to the plane of the front of the stage, and though 
such arrangement is at a différent angle from patentées', as the purpose 
was the same, that is, to reflect an object placed out of sight of the 
audience, I think said arrangement comes within the scope of the 
claims. Nor does the cotton screen used by défendants perform a dif- 
férent function from the foraminous backing of the patent in suit; 
both being used either to increase the reflective power of the transpar- 
ent screen and prevent the audience from observing the back of the 
stage, or, if desired, to increase its transparency in order to disclose 
objects behind it. Moreover, the space in the fîies or wings above or 
at one side of the reflecting médium, and containing a bright light to 
illuminate the object reflected,, and not visible to the audience, is, I 
doubt not, the équivalent of complainant's compartment or cabinet. 
The scenic panel above the transparent screen, with the drop and 
curtain abutting the screen, easily constitute an arrangement corre- 
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sponding to the compartment or cabinet in question, and perform the 
same function. So, also, I think that tlie spot light used by défend- 
ants, with the assistance of a moving picture machine to reflect an 
object or figure on the screen, obhterating wholly or in part the reflec- 
tion from the scenic panel, is merely another way of controUing the 
illumination and bringing into view the objects or images back of the 
screen. 

Upon careful review of the évidence, it is my opinion that the sev- 
eral éléments used by the défendants are substantially the same as 
those used by complainants, and are positioned in a similar way, and 
therefore their adaptation constitutes an unlawful appropriation. 

I sustain the first and second claims, and complainant may enter a 
decree, with costs. 



TOWLE V. GREAT SHOSHONE & TWIN FALLS WATER POWER CO. 
(District Court, D. Idaho, S. D. May 1, 1916.) 

1. Corporations ®=»566(1) — Insolvency — Pheferred Claims — Rights of 

SUBETY. 

A surety on the supersedeas bond of a public service corporation, 
havlng been held liable, is not generally to be deemed a preferred credltor 
In event of insolvency of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2283 ; Dec. 
Dig. <S=566(1).] 

2. CoBPOEATioNS <g;=j566(l) — Insolvency — Preferred Olaim — Appeal Bond. 

Where, at the time judgment was recovered against a public service 
corporation, it was apparently solvent and mlght hâve satisfled the same, 
a surety on a supersedeas bond, whlch enabled the corporation to appeal 
wlthout exécution being levled on its property is not, on subséquent in- 
solvency, entltled to be preferred to other credltors, on the theory that 
the glving of the bond enabled the corporation to continue as a going con- 
cern. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2283; Dec. 
Dig. ®=566(1).] 

3. Corporations <S=566(1) — Preferred Claims — Right) or Surety — Préfér- 

ence. 

Défendant purchased from another public service corporation an elec- 
tric Une, whlch, owing to négligent methods of construction, Ignited a 
barn. The contract of purchase provlded for payment of part cash, and 
the balance from month to month out of the Ineome. After the fire, de- 
fendant deslring to appeal from an adverse judgment, petitloner became 
surety on its supersedeas bond. Judgment against défendant being atflrm- 
ed, petitioneri was compelled to satlsfy the same. Rev. Codes Idaho, § 
2769, as amended in 1909 (Laws 1909, p. 163) gives corporations the power 
to hold such real and personal estate as may be required for their 
corporate purposes and to sell, assign, transfer, mortgage, etc., real or 
Personal property of the corporation. Const. idaho, art. 11, § 15, déclares 
that the Législature shall not pass any law permltting the leasing or 
aliénation of any franchise, so as to relieve the franchise or property held 
thereunder from any of the liablllties of the lessor or grantor, lessee or 
grantee, contraeted or Incurred in the opération or use of the franchise or 
Its privilège. After the flre and Includlng the perlod of recelvership, 
defendant's Income from the System purchased aggregated conslderably 
more than the amount petitloner was compelled to pay. Held that, as 
the owner of the burned barn mlght hâve proceeded against the public 

ig=3For other cases see same toplc & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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service corporation wliich sold tlie property, It Is inequitabie ttiat otlier 
creditors of dépendant liave ttie beneflt of income received from tlie prop- 
erty without paying tlie amount of sucli judgment; lienee, tliere being 
proceeds of property acquired from tlie flrst public service corporation In 
the liands of a receiver, petitloner is entitled to priority therein. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 2283; Dec. 
Dig. ®=>566(1).] 

In Equity. Suit by Guy I. Towle against the Great Shoshone & 
Twin Falls Water Power Company, in which the Boise Title & Trust 
Company petitioned for allowance of a preferred claim. Pétition 
granted. 

S. H. Hays, of Boise, Idaho, for petitioner. 

Wyman & Wyman, of Boise, Idaho, for certain creditors. 

DIETRICH, District Judge. A pétition is presented by the Boise 
Title & Trust Company in a creditors' suit brought against the judg- 
ment debtor for the purpose of administering its insolvent estate and 
applying the proceeds thereof to the payment of its debts. Concur- 
rently with the creditors' suit a foreclosure suit has been prosecuted 
by the trustée for the bondholders, and under the decree therein ail of 
the property of the judgment debtor has been forclosed upon and sold, 
but final distribution of the proceeds of the sale has not yet been made. 
The petitioner is an Idaho corporation, having, among other powers, 
that of becoming surety for litigants upon appeal and supersedeas 
bonds. Upon April 24, 1914, in one of the state courts, a judgment 
was entered against the défendant company in favor of one Newman 
for $1,079.80 as damages for the destruction of certain property as 
the resuit of faulty construction of an electric transmission line. The 
line had been installed by a company known as the Shoshone Light & 
Water Company, but at the time of the fire it was being operated by 
the défendant under a contract by which it was given possession of, 
and was to purchase, the System of which the line was a part. New- 
man having threatened to issue exécution, the défendant sued out an 
appeal to the Suprême Court of the state, and in that connection the 
applicant, upon the request of the défendant, and presumably for a val- 
uable considération, executed an appeal and supersedeas bond. The 
judgment has been affirmed, and the applicant now prays that the re- 
ceiver be required to satisfy it. The prayer is opposed by the receiver 
and certain creditors of the estate, secured and unsecured. 

The disposition of the pétition involves two questions : (1) Is there 
a rule or principle by which a surety for a public service corporation 
is generally to be deemed to be a preferred creditor in case of its in- 
solvency? And (2) if there is no such gênerai rule, are the circum- 
stances hère exceptional and of such character as to warrant the relief 
prayed for? 

[1] The first question it is thought must be answered in the néga- 
tive. While in the few and conflicting cases upon the subject some 
support may be f ound for the affirmative, the weight of both authority 
and reason is in my judgment against such a rule. In what the peti- 
tioner puts forth as the leading case upon the subject, Union Trust 
Co. V. Morrison, 125 U. S. 591, 8 Sup. Ct. 1004, 31 L. Ed. 825, the 
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conclusion reached was the resuit of what were deemed to be excep- 
tional circumstances widely differing from those hère involved. In 
Jones V. Central Trust Ce, 73 Fed. 568, 19 C. C. A. 569 (6th C. C. 
A.), the syllabus fairly states the facts: 

"Certain property of the railroad company, which was covered by mort- 
gages, was attached by a creditor who had secured a judgment agaiiist the 
Company. Thereupon, in order to préserve the unity of the property and keep 
the railroad a going concem, the trustée in the mortgages caused such prop- 
erty to be replevlned and bonds to be glven, with surettes, for the return of 
the property, or for the payment of Its value, If adjudged to be subject to 
the attachment. The property was ultimately adjudged to be so subject, but, 
in conséquence of its having been taken Into possession by a recelver appointed 
in a foreclosure suit Instltuted by the trustée, It was impossible for the sure- 
ttes on the replevin bonds to return the property, and exécutions were direct- 
ed to issue against them for its value." 

Under thèse circumstances it was held that it was proper to direct 
the receiver to pay the claim in préférence to the mortgage lien. The 
facts were not closely analc^ous to those in the instant case, and in 
the light of the later décision of the same court in Whiteley v. Central 
Trust Company of New York, 76 Fed. 74, 22 C. C. A. 67, 34 L. R. 
A. 303, manifestly the inference cannot properly be drawn that the 
court intended to establish or recognize the gênerai rule under con- 
sidération. In the Whiteley Case Judge Lurton analyzes the Morrison 
Case, and, after considering the question. at length, reaches the con- 
clusion that a surety upon a supersedeas bond given by a railroad com- 
pany while apparently solvent and not in default, if compelled, after the 
insolvency of the company, to pay the judgment appealed from, is 
not entitled to be repaid from the proceeds of the property of the 
company in préférence to the mortgagee thereof. This conclusion is 
clearly supported by the décision of Justice Brewer while sitting as 
Circuit Judge in the case of Blair v. Railroad Co. (C. C.) 23 Fed. 522, 
and by the more elaborate opinion of Judge Jenkins in Farmers' Loan 
& Trust Co. V. N. P. R. Co. (C. C.) 68 Fed. 36. 

The décision rendered by Judge Hanford of the Washington dis- 
trict in the Farmers' Loan & Trust Company Case (C. C.) 71 Fed. 245, 
strongly tends to support the petitioner's contention, but the ultimate 
conclusion there largely, if not entirely, rests upon the assumption that 
the primary obligation, the enforcement of which was stayed by the 
bond under considération, was of a preferential character, and I en- 
tertam no doubt that, if the primary obligation is of such character, 
a surety who pays the same may claim préférence under the principle 
of subrogation. Judge Hanford's view was that a claim for personal 
injury arising out of the opération of a railroad is of a preferen- 
tial character, and while I bave very strong sympathy with that view, 
the established rule in this jurisdiction is to the contrary. In Farmers' 
Loan & Trust Co. v. Watts, Intervener (C. C.) 74 Fed. 431, there is 
an expression of dissent by Judge Gilbert from Judge Hanford's rea- 
soning, foUowed with the suggestion that his conclusion could be sus- 
tained upon other grounds. The question hère under considération was 
not before Judge Gilbert, and the remark referred to was made raerely 
for the purpose of distinguishing Judge Hanford's décision. While 
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an extract quôted in petitioner's brief from Gay v. Hudson River Co. 
(C. C.) 182 Fed. 904, tends in a gênerai way to support its -^dew, the 
préférence sought in that case was denied,,and the substantial reasoning 
of the opinion militâtes strongly against the petitioner. The reasoning 
is so pertinent to the f acts hère that I quote somewhat at length : 

"When the bond was execnted and delivered, the Iludson River Electric 
Power Couipany, so far as appears, was doing business in the usual way and 
was apparently solvent. No exécution had beeu issued, and no property liad 
been levled upon, and the corporation was not In default in tlie paymont of 
its interest or current expansés so (ar as appears. The mortgage bond- 
liolders had no right to possess tliemselves of the mortgaged property or to 
interfère with the opérations of the corporation at that time. It is probably 
true that an exécution would bave been issued and a levy made if the judg- 
ment had not been paid or the bond given ; but, as already stated, it is not 
charged tiiat tlie corporation did not at the time liave money properly appli- 
cable thereto with which to pay tlie judgnient, which was for damages for 
négligence, and not an ordinary operating expense. Of course, the négligence 
was in operating the business and gave rise to the cause of action, aud in 
such sensé was an operating liability. But still there is no allégation that 
current earnings, which sliould or which might hâve been used to pay this 
liability, were diverted to the purcliase of property which has gone under 
the lien of the mortgage, or to the permanent iniprovement of such property, 
or in réduction of the bonded debt. Suppose the daim sued upon liad been 
for property purcliased aud used in the business of the corporation generally, 
for repairs, changes, and opération, and défense had been made, judgment 
rendered against the corporation, and a bond given to stay exécution on 
appeal, and the judgment affirmed and payment made by the surettes. Would 
the sureties be entitled to a préférence over the mortgage bondholders? I 
think not. There would be no more equity in such case than in most cases 
■where litigation is had, judgment obtained, and bonds given to stay exécution, 
which judgments the sureties are compelled to pay if the principal does not." 

Of like import is the case of Pennsylvania Steel Co. v. New York 
City R. R. Co., etc. (C. C.) 165 Fed. 485. I quote from the syllabus: 

"The surety on supersedeas bonds given by a street railroad compauy ou 
appeals from judgments against it, which has been compelled to pay such 
judgments on their affirniance after the insolveney of the compauy, is not en- 
titled to rank as a preferred creditor in the insolveney proceedings against 
the conipany with creditors haviug claims for supplies turnished to l^eep tlie 
road in opération." 

No other cases hâve been called to my attention. It would be an 
exticmely dangerous doctrine, and would render the securities of pub- 
lic service corporations most precarious, if the mortgagor could, by 
permitting suit to be brought and judgment obtained against it, and 
then taking an appeal and furnishing a supersedeas bond, give priority 
over the bonds to an indebtediiess which otherwise has no substantial 
features of a preferential claim. 

[2] Are the circumstances such as to make the daim exceptional 
and to warrant its payment in préférence to other claims? The peti- 
tioner lays great stress upon the contention that the bond was given 
to protect and préserve the property of the company and to enable 
it to continue as a going concern. But as pointed out by Judge Ray 
in the Gay Case, the company hère was apparently solvent at the time 
the judgment was entered, and could, if it saw fit so to do, hâve paid 
the claim. The assistance of the petitioner was therefore not neces- 
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sary to enable it to préserve the unity of its property, or to continue 
as a going concern, or to perform its obligations to the public. Ap- 
parently it was doing business in the usual way and was solvent. No 
exécution had been issued, and no property had been levied on, and it 
was not in default in the payment of its interest or current expenses. 
It is altogether probable that an exécution would hâve been issued 
and a levy made, had the company failed to pay the judgment or give 
a supersedeas bond ; but that f act establishes no strong equities in 
favor of the petitioner. In the argument it was stated, and not denied, 
that the petitioner was in the business of furnishing bonds foi- a con- 
sidération, and therefore it is to be assumed that it was paid the ordi- 
nary charge for such a bond. Suppose that, instead of taking an ap- 
peal and furnishing a supersedeas bond, the judgment debtor had 
applied to a bank for a loan, and with the money thus secured had 
satisfied the judgment, the substantial equities in favor of the bank 
would, to say the least, be quite as strong as those in favor of the 
petitioner hère, but in no view of the law could it for such reason 
alone be recognized as a preferred creditor. 

[3] In another aspect of the case, however, the petitioner's claim 
is quite distinctive. As already suggested, the electric Une by which 
the fire was caused was constructed by the Shoshone Light & Water 
Company. It appears that the line passed diagonally across block 40 
in the village of Shoshone, and across Newman's property, and that, 
instead of erecting suitable pôles, the company, in violation of New- 
man's rights and without his knowledge or permission, attached the 
wires to his corrugated iron barn, and in such a manner that as they 
swayed back and forth they came into contact with the iron, and as a 
resuit combustible material in the barn was ignited. As further sug- 
gested, at the time of the fire the judgment debtor had possession of 
the System by permission of the Shoshone Light & Water Company 
under a contract to purchase. By the terms of that contract it paid 
a certain amount in cash and the balance was to be paid from month 
to month out of the income arising from the opération of the System. 
Among other things it is stipulated : 

"That the property of sald Shoshone Light & Water Company was acquireC 
by the Great Shoshone & Tvvin Falls Water Power Company out of the In- 
come from sait! property, payments beinj? made each month, an amount in 
excess of the daim of the petitioner having been paid in this way prior to 
the exécution of said bond, and a large amount in excess of petitioner's claim 
having been paid subséquent to the exécution of said bond and before the ai> 
pointment of a receiver hereln, and that since the receivership herein the 
receiver has paid out of the Income of said property on account of the pur- 
chase priée therefor a sum in excess of $7,000." 

Now it is clear, I think, that under the averments of Newman's com- 
plaint he had a right of action against the Shoshone Light & Water 
Company, as well as against the Great Shoshone & Twin Falls Wa- 
ter Power Company. He charged both the négligent construction and 
the négligent opération of the System, and for the négligent construc- 
tion the Shoshone Light & Water Company alone was responsible. 
Whether under a more or less generally recognized principle, whereby 
232 F.— 47 
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the lessor of a public utility is held responsible to the public for the 
négligent opération thereof by îts lessee, the Shoshone Light & Water 
Company is legally chargeable with the négligence of the Great Sho- 
shone^ Company in operating the System, it is unnecessary to inquire. 
Certain it is that there is a very close connection between the two 
companies in their relation to the accident, for substantially the only 
négligence charged against the Great Shoshone Company is the con- 
tinued maintenance and opération of the line in the improper condi- 
tion in which it was constructed. 

Section 2769 of the Revised Codes of Idaho, as amended in 1909 
(Session Laws 1909, p. 163), purports to confer upon corporations the 
power — 

"to purchase and hold such real and Personal estate as the purposes of the 
corporation ma y requlre, not exceedlng the amount limited by this title, and 
to sell, lease, assign, transfer, mortgage, or eonvey, any rights, privilèges, 
franchises, real or Personal property of the corporation, other than its fran- 
chises of being a corporation ; and to purchase, ovvn, vote, sell or hypothecate 
the stock and bonds of other corporations." 

But this provision must be read in the light of the limitations con- 
tained in section 15 of article 11 of the Constitution of the state, 
which déclares that: 

"The Législature shall not pass any law permltting the leasing or aliéna- 
tion of any fi*anchise so as to release or relieve the franchise or property held 
thereunder from ary of the liabillties of the lessor or grantor, or lessee or 
grantee, contracted or incurred in the opération, or use or enjoyment of the 
franchise or any of its privilèges." 

Now it is by virtue only of the "after-acquired property" clause of 
the trust deed which has been foreclosed that the trustée and the bond- 
holders acquired any lien upon the System thus purchased from the 
Shoshone Light & Water Company, and it is elementary that under 
such a mortgage provision the lien of the mortgagee attaches, sub- 
ject to ail valid claims against the property at the time the title thereto 
passes to the mortgagor. If, as he had a right to do, Newman had 
sued the Shoshone Light & Water Company alone, or had joined it 
with the Great Shoshone Company as codefendant, and had secured 
judgment against it, manifestly it could not, by transferring its prop- 
erty, hâve put it beyond bis reach; he could hâve pursued it and in- 
sisted upon its application to the payment of his judgment. In so far 
as the Great Shoshone Company is concerned, doubtless the claim 
must be regarded as in every real sensé an expense incident to the 
opération of the System. Certainly, in determining the net resuit of op- 
ération and in Computing the net income, expenses of this character 
must be deducted from the gross income. But hère we find that, in- 
stead of applying the income to the payment of this claim, a large 
part thereof has been devoted to the purchase price of the property, 
and now the property thus acquired and paid for has been sold for 
the purpose of discharging the bonds. As against Newman, and, for 
that reason alone, as against the petitioner hère also, it would seem 
to be highly inéquitable that the bondholders should thus receive the 
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proceeds of the property without first paying an obligation incurred 
by the mortgagor in operating it, for the purpose of procuring the 
very funds by which it was to be acquired and made available to the 
bondholders. In view of thèse considérations, I think that, even if 
the court were not legally bound, it would be strongly constrained 
by the equities, to recognize this daim as being superior to that of the 
bondholders, in so far as the proceeds of the sale of this property is 
concerned. But, however that may be, the exécution and the placing 
in escrow of the deed by the L,ight & Water Company after it had 
negligently constructed the line, and the delivery of such deed to the 
Great Shoshone Company after the accident, could not, in the face of 
the constitutional provision above quoted, operate to defeat Newman's 
right topursue the property conveyed and require that it first be de- 
voted to the satisfaction of his claim. Seymour v. Boise R. Co., 24 
Idaho, 7, 132Pac. 427. 

In giving the concrète relief warranted by this view, some difRculty 
is encountered by reason of the fact that the property thus aCquired 
was sold, together with ail other properties belonging to the judgment 
debtor, as a unit, and hence there is no way of ascertaining the amount 
which it brought. However, a part of the property purchased from 
the Shoshone Light & Water Company was the village water system, 
ând this was later resold to the village by the Great Shoshone Com- 
pany; the sale having been fully consummated since the appointment 
of the receiver. The receiver has now been paid in full by the village 
on account of the purchase price, and he now holds an amount greatly 
in excess of the claim. I see no reason why it should not be paid out 
of this fund. 

Counsel for the petitioner may prépare an order directing the re- 
ceiver to pay the full amount of the Newman judgment out of the 
funds in his hands received from the village of Shoshone. 
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WILLIAMS V. BRADY et al. 
(District Court, D. New Jersey. April 7, 1916.) 

1. Banks and Banking <S=3253 — National Banks — ^Liability or Directoes. 

There Is a liability on the part of national banli dtrectors for fallure to 
perform the duties whlch the gênerai prlnclpleis of the law cast upon them 
when they become directors, distinct from and In addition to the duties 
and llablUtles expressly imposed by the statutes. 

[Kd. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 944- 
949 ; Dec. Dlg. 'S=253.] 

2. Banks and Banking <©=5253 — National Banks — Suit Aqainst Dikectobs. 

The directors of a national bank are severally llable for the failure to 
perform their officiai duties, and a suit by a recelver may be brought 
against one, ail, or any number of them. 

[Ed. Note. — For other cases, see Bankg and Banking, Cent. Dlg. §§ 944- 
949 ; Dec. Dlg. <S=253.] 

3. Abatement and Revival ®i=>52 — Action Against Dibeotob of National 

Bank — Survival. 

An action against a national bank director, whether based on the com- 
mon law or Rev. St. § 5239 (Comp. St. 1913, § 9S31), survives against hls 
Personal représentatives. 

[Ed. Note.^ — For other cases, see Abatement and Revival, Cent. Dlg. §8 
248-254; Dec. Dlg. ®=»52.] 

4. Banks and Banking ©=254 — National Banks — Suit Against Dikectobs 

— sufficiency op bill. 

The bill in a suit by the recelver of a national bank against Its directors 
held to sufflclently charge a breach of thelr common-law duty on the part 
of certain défendants by settlng out their continued failure and refusai 
to attend meetings of the directors at whlch action was taken resulting in 
losses to the bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §S 
950-957 ; Dec. Dig. <S=>254.] 

In Equity. Suit by Christopher L- Williams, as receiver of the First 
National Bank of Bayonne, against Bernard Brady and others. On 
motions to dismiss amended bill, for bill of particulars, and to stay 
the suit. Motions denied. 

Stuart G. Gibboney and George M. Burditt, both of New York City, 
for plaintiff. 

McCarter & English, of Newark, N. J., for défendants Donahoe, 
Zabriskie, Bennett, and Grover. 

Robert S. Hudspeth, of Jersey City, N. J., for défendant Brady. 

Elmer W. Demarest, of Jersey City, N. J., for défendant Elsworth. 

Merritt Eane, of Jersey City, N. J., for défendants Lazarus and 
Young. 

Pierre P. Garven, of Jersey City, N. J., for défendants Vreeland, 
Gifford, Ryer, and Eggleston. 

Gaede & Gaede, of Hoboken, N. J., for défendant Coward. 

John H. Palmer, of Suffolk, Va., for défendant Fuller. 

HAIGHT, District Judge. Thèse are motions to dismiss the amend- 
ed bill of comi^laint, for a bill of particulars, and to stay the suit. The 
same motions, addressed to the original bill and based on substantially 

®=3For other cases se« same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the same grounds, were heretofore heard by Judge Hunt. After ex- 
haustive argument and carefui considération he denied them, but de- 
termined that the original bill was insufficient in two respects, and 
struck ont those portions. 221 Fed. 118. He, however, granted the 
plaintiff the privilège of amending. As I stated at the argument, I 
consider the rulings of Judge Hunt, in so far as applicable to the prés- 
ent motions, binding upon me, at least at this time. I shall therefore 
consider only such questions as apparently were net passed upon by 
Judge Hunt, and those which relate to the matters which he considered 
insufficiently charged in the original bill. The motion to strike out 
the entire bill, upon the grounds that it is prematurely brought, does 
not State a cause of action, is vague and uncertain, and is multifarious, 
will be denied, as vi'ill also the motion for a stay and a bill of particu- 
lars, the latter without préjudice, because ail of the questions thus 
presented were passed upon by Judge Hunt. 

[1] 1. It is now urged, apparently for the first time, that the de- 
fendants are liable only by virtue of section 5239 of the Revised Stat- 
utes (Comp. St. 1913, § 9831); in other words, that there is no com- 
mon-law liability of a director of a national bank, and that consequent- 
ly ail portions of the bill which seek to charge the défendants with 
liability for acts or omissions which are not spécifie violations of the 
provisions of the statutes relating to national banks, must be stricken 
out. This question is probably covered by Judge Hunt's ruling, be- 
cause the original bill contained many averments of dereliction of 
duty which were not violations of such statutes. However, as it does 
not appear to hâve been specifically presented to or decided by him, I 
will consider it. The proposition seems to be based upon counsel's con- 
ception of what was held and said by the Suprême Court in Yates v. 
Jones National Bank, 206 U. S. 158, 27 Sup. Ct. 638, 51 L. Ed. 1002. I 
cannot gather anything from the opinion in that case which would war- 
rant such a construction, but, on the other hand, it appears to me very 
clear that the court recognized that there is a liability on the part of 
national bank directors for failure to perform the duty which the gên- 
erai principles of the law cast upon them when they become direc- 
tors, distinct from and in addition to the duties and liabilities imposed 
by the statutes. It was said hv Chief Justice White (206 U. S. 178, 
27 Sup. Ct. 645, 51 L. Ed. 1002): 

"In other words, as the statute does not relieve the directors from the com- 
mon-law duty to be honest and diligent, the oath exacted responds to such 
requirements." 

That case siniply decided that the National Bank Act (Act June 3, 
1864, c. 106, 13 Stat. 99) imposes upon directors of national banks 
duties which did not rest upon them at common law, and that section 
5239 affords the exclusive rule by which to measure the right to recover 
damages, based upon a loss resulting solely from the violation of such 
duties. The same question as is hère presented was raised in Allen v. 
Luke, 163 Fed. 1018 (C. C. Mass.), and was decided adversely to de- 
fendants' contention ; Judge Lowell entertaining the same view of 
Yates V. Jones National as is hère expressed. That there exista a 
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liability on the part of national bank directors for failure to perform 
the duty imposed upon them by the gênerai principles of the law, ir- 
respective of the statute, is, I think, also clear from Briggs v. Spauld- 
ing, 141 U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. 662, where the measure 
of such duty is defined. See, also, Rankin v. Cooper, 149 Fed. 1010 
(C. C. W. D. Ark.). 

[2] 2. It is also urged that there is a fatal nonjoinder, because the 
Personal représentatives of one who is alleged in the bill to bave been 
a director, and who has since died, is not made a party. The argument 
in support of this contention is that, as the plaintitï has attempted to 
charge the directors collectively and has elected to sue ail together 
instead of separately, his failure to join one of the directors takès from 
the others their right of contribution from him, should they be held 
liable. No authority is cited, nor is the reasoning convincing. The 
plaintiff was at liberty to sue one, ail, or any number of the directors 
that he savf fit, for, as I understand it, each is liable for ail losses due 
to his dereliction, although others may be also involved and likewise 
liable for the same losses, and without regard to the degree of derelic- 
tion of which he is guilty. Cooper V. Hill, 94 Fed. 582, 36 C. C. A. 
402 (C. C. A. SthCir.) ; Williams v. McKay, 46 N. J. Eq. 25, 18 Atl. 
824. Moreover, if a défendant is entitled to contribution from his 
codirectors, I fail to see how the failure to join any codirector in this 
suit would preclude him from securing it. In Yates v. Jones National 
Bank, supra, the suit was not prosecuted against some of the directors. 

[3] 3. It is further contended that an action such as this does not 
survive against the représentatives of a deceased director. It has been 
quite uniformly decided that both the action which is given by the 
common law and that which is based upon section 5239 of the Revised 
Statutes does survive, and I think the law may be considered as so 
settled. Stephens v. Overstolz, 43 Fed. 465 (C. C. E. D. Miss., Justice 
Miller); Boyd v. Schneider, 131 Fed. 223, 65 C. C. A, 209 (C. C. A. 
7th Cir.) ; Allen v. Luke, 141 Fed. 694 (C. C. Mass.) ; s. c, 163 Fed. 
1018. In Yates v. Jones National Bank and Briggs v. Spaulding, supra, 
the actions proceeded against the représentatives of some of the de- 
ceased directors. See, also, Rankin v. Cooper, supra, 149 Fed. 1018; 
Cockrill v. Cooper, 86 Fed. 7, 15, 29 C. C. A. 529 (C. C. A. 8th Cir.). 

4. I find that the points regarding the nonliability of the défendants 
for losses which occurred as the resuit of the taking over of certain 
of the debts due to the Bayonne Bank (the state bank) were embraced 
in the notice of motion to dismiss the original bill, and the same were 
undoubtedly considered by Judge Hunt. Défendants' argument in this 
respect proceeds upon the erroneous assumption that their liability 
arises only by virtue of section 5239 of the Revised Statutes. More- 
over, I do not understand the bill to seek to charge the défendants for 
losses because of the acquisition of the debts of the original Bayonne 
Bank, but rather in loaning individuals and corporations moneys in 
addition to those which they owed the state bank, whereby the amount 
of moneys loaned to such individuals and corporations by the insolvent 
bank exceeded the amount which it was authorized by law to loan to 
any one individual or corporation. 
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5. It was sought in the original bill, as it is in this, to hold the de- 
fendants liable for retaining in office certain officers whom the bill al- 
lèges were incompétent and unfit to be intrusted with the authority 
which was reposed in them. Judge Hunt held that the allégation of the 
original bill in this respect was not spécifie enough, and that the re- 
spects in which they were unfit must be set forth. A very careful 
reading of the amended bill has not convinced me that it has supplied 
the deficiencies of the original bill. The allégations are substantially 
the same. I think, therefore, that the averments of the amended bill 
in this respect must be stricken out. They are contained in paragraph 
12, and extend from folio 28 to folio 30, inclusive. The remaining 
part of paragraph 12 charges, generally, the duty of the défendants, 
both under the gênerai principles of the law and by virtue of the acts 
of Congress, theretofore referred to, and then allèges generally their 
failure to perform those duties. I think ail of such gênerai allégations 
of failure, with the exception of those regarding the retaining in office 
of certain officers, are supported by spécifie allégations thereinaf ter 
niade, and that part of the bill will therefore not be stricken out. 

[4] 6. The averments of the original bill by which it was sought to 
charge those directors who did not actually participate in the meetings 
of the board when the actions were taken, which it is claimed caused 
certain of the losses, were that they approved of such actions "by 
their unreasonable neglect and failure to attend" the meetings. The 
défendants Brady, Coward, Donahoe, and Bennett were then generally 
charged with a failure to diligently and honestly administer the afifairs 
of the bank. It was held by Judge Hunt that thèse averments were in- 
sufficient, as they were mère conclusions of the pleader, and that facts 
must be set forth shovvine what constituted the "unreasonable neglect 
and failure to attend the meetings," so that the court could judge 
whether or not the conclusion of the pleader was well founded. In 
the amended bill there is a charge (paragraph 13) that Brady, although 
he was a director from January 8, 1907, until the receiver was appoint- 
ed in December, 1913, "steadfastly and willfully neglected and refused 
to acquaint himself with the afi^airs of such association, * * * and 
* * * willfully, negligently, and steadfastly refused and neglected 
to attend any meetings of the board," except one ; that the défendants 
Bennett and Donahoe did likewise, and did not attend any meeting, al- 
though the former was a director from May, 1910, to January, 1912, 
and the latter from the time the bank was organized until it suspended. 
The same applies to the défendants Young and Zabriskie, except that 
the latter did not attend 25 meetings out of 47. It is further averred 
that ail of the loans and investments from which losses occurred, and 
which are subsequently set forth with great détail, were passed upon 
at meetings from which thèse défendants were absent, and that by rea- 
son of their absence and failure to attend to their duties the insolvent 
bank suffered losses. The bill gives the names of the directors who 
attended and those who were absent from the varions meetings. There 
are other averments that the directors who absented themselves failed 
in their duty in certain particulars set forth, and that, had they donc 
those things which their duty required them to do, and which are set 
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forth, they would hâve discovered a condition of affairs which, if rem- 
edied, as was their duty to do, would hâve prevented the losses. There 
are also averments of faikire to heed the warnings and follow the in- 
structions of the Comptroller of the Currency, from which losses re- 
sulted. 

I fail to see how the facts, upon which it is sought to base liability 
under the common law against those directors who persistently failed 
to attend meetings, could be more specifically set forth. It is not 
open to doubt, I think, that a willful and continued failure on the 
part of a director to attend meetings of the board at which the business 
of the bank is conducted, and to familiarize himself, to some extent, 
with the bank's affairs, is a violation of the duty which the common 
law imposes upon directors, and, if loss results therefrom, that he is 
liable, because such action is, in itself, a failure to exercise the or- 
dinary care and prudence in the administration of affairs of the bank 
which the law imposes upon directors. Of course, a director is not 
required to attend every meeting, and it may be that some of the losses 
which were the resuit of actions which were not violations of any 
statute, taken at meetings at which some of the directors, who were 
ûccasionally absent, were not présent, and who did not thereafter ap- 
prove, expressly or substantially, such actions of the board, cannot 
be held liable for those losses. But quite a différent situation is pre- 
sented by a willful and continued failure, during the whole course of 
one's directorship, to attend meetings of the board and give to the 
board the benefit of his judgment and advice. This, coupled with a 
charge that the losses resulted therefrom, sets forth a cause of action. 
I think, there fore, that the amended bill has overcome the objections, 
respecting the absent directors, which Judge Hunt entertained to the 
original bill. 

However, whether the directors, who never actually participated in 
or assented to the actions of other directors which were in violation of 
the provisions of the National Bank Act, can be held liable for losses 
resulting from such actions is a radically différent question, and one 
which does not seem to hâve been passed upon by Judge Hunt. As be- 
f ore stated, the Yates Case decided that section 5239 affords the exclu- 
sive rule as to the recovery of losses resulting solely from the violation 
of statutory provisions. That section makes a director liable only when 
he has knowingly participated in or assented to the violation. As I con- 
strue Thomas v. Taylor, 224 U. S. 73, 32 Sup. Ct. 403, 56 L. Ed. 673, 
one who has participated in or assented to a violation cannot be heard 
to say that he did not knowingly or intentionally do so, when he had 
deliberately refused to examine that which it was his duty to examine. 
But this, it would seem, is far from holding that one can be held liable 
for a violation of the statute when he did not either participate in or 
assent to such violation. The only allégations of the bill, so far as I 
can find, to charge the habitually absent directors with violation of the 
statutes, except the violation of their oath of ofhce (which is nothing 
more than a concrète statement of their common-law and statutory du- 
ty), and those which are charged in paragraph 14, are that they "de- 
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liberately failed and refused to examine" into the condition of prier 
loans, where they are sought to be charged for loaning more to any one 
individual or corporation than the statute permits, etc. The question 
then arises whether a director, who does not actually participate or as- 
sent to a statutory violation, but who is sought to be charged therefor 
simply because he refused to examine into the affairs of the bank, to as- 
certain whether violations were being committed or not, can be held lia- 
ble for losses resulting from such violation under section 5239. For the 
reasons above indicated I hâve very serions doubt as to his liability. 

I do not find it necessary, however (and think it would be unwise), to 
attempt to settle this question on this motion. If such directors are not 
so liable, the allégations of the bill charging them with deliberately fail- 
ing and refusing to examine may be treated as surplusage, so far as be- 
ing the basis for liability under the statute is concerned. As before 
found, the bill does charge such directors with violation of their com- 
mon-law duty, and as respects the allégations of section 14, in some in- 
stances, it would seem properly charges them with violation of their 
statutory duty. Judge Hunt has held that the allégations of the bill 
charging those who were présent at meetings at which action was taken, 
which violated the statute, are sufficient. No advantage, therefore, 
could corne from striking out of the respective paragraphs, which charge 
common-law and statutory violations on the part of both absent and 
participating directors, such portions as are the basis for a statutory lia- 
bility on the part of the absent directors, even though not sufficient for 
that ptirpose. The question may be more properly dealt with on final 
hearing. If the only liability of the absent défendants was based on a 
violation of a statute, the situation would be quite différent, and it would 
then be necessary to détermine, on a motion of this kind, whether or 
not the allégations of the bill were sufficient to charge them with such 
liability, for, if they were not, such défendants should be relieved of 
defending the suit. But in a case of this kind — where the averments of 
the bill do set forth a cause of action in other respects against such de- 
fendants, so that they will hâve to défend the suit at any rate — I think 
that thé better course to pursue is not to décide the question in advance 
of a final hearing, where it can be more properly decided, and from 
which décision an appeal may be taken. An appellate court will then 
hâve before it ail of the facts, and can détermine whether or not the 
action of the trial judge was proper, and can mold its decree without 
the necessity of ordering a partial new trial. 

7. Paragraphs 42 and 43 are new. 42 I think is too uncertain and in- 
definite to warrant any recovery thereon ; but I take it that 43 is a spéc- 
ification of the gênerai allégations of 42. I do not think that any lia- 
bility can be predicated upon the averments of thèse paragraphs against 
the défendants who are not named therein. But Garrigan, one of the 
défendants, is named, and the paragraphs set forth a cause of action as 
against him. The mère fact, therefore, that thèse paragraphs do not set 
forth ;a cause of action against the other défendants, is not a sufficient 
reason for striking them out, when they do set forth a cause of action 
against pne défendant. ,, 
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In conclusion, it should be observed that many of the objections now 
made to différent parts of the bill by some of the défendants, who are 
differently situated than others, may be properly urged upon the trial as 
reasons why they should not be held liable for certain losses ; but they 
are not available on this motion — for instance, the charges contained in 
paragraphs 42 and 43. This considération might be, and undoubtedly 
was, urged before Judge Hunt, as a reason why the bill is multif arious ; 
but that question, as before stated, has been decided, and may not be 
considered on this motion. 

My conclusion is that ail of the motions made on behalf of the de- 
fendants should be denied, with the exception of that to strike out the 
averments of the bill which seek to predicate Hability against ail of the 
défendants on the rétention in office of unfit officers. The plaintiff may, 
however, amend his bill in this respect, if he desires to do so, provided 
that such an amendment is filed within 5 days after entry of an order 
based on thèse conclusions. It will be manifestly impossible for the de- 
fendants to file answers within the time limited by Suprême Court rule 
29. The défendants may therefore hâve 35 days after the date of entry 
of the order in which to file their answers, if the plaintiff does not file 
an amendment, as above authorized. If the plaintiff does file such an 
amendment, the défendants must answer the bill, as amended, within 
30 days from the date of filing such amendment; or, if they détermine 
to move to strike out the amendment, they must make a motion to that 
effect, returnable within 10 days from the date of filing. 

The order may be settled on 2 days' notice, unless counsel can agrée 
upon the f orm of the same. 



DESTRUCTOR 00. v. CITT OF ATLANTA. 

(District Court, N. D. Georgia. April 20, 1916.) 

No. 53. 

1. Municipal Cobporations <©=>254 — Enforcement of Contraots. • 

Accordlng to the allégations of the bill, where a contract for the 
construction of a refuse-burning plant for a city contained warranties of 
capacity and performance of the plant, to be determlned by tests before 
payuieut of a balance due on the contract, also provisions for arbitrators 
to make such tests in case of dlsagreement, and the city refused to 
co-operate In good faith in the making of the tests, but left the con- 
tracter in possession, and the latter conducted the plant for a year, con- 
suming ail of the clty's garbage and other refuse, equlty has jurlsdiction 
of a suit by the contracter to enjoin the city from taking possession, to 
enforce spécifie performance of the contract, to establish a lien for the 
balance due, and to obtaln a settlement for the service rendered. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
696-700; Dec. Dlg. <©=>254.] 

2. Municipal Cobporations <S=>253 — Contract for Construction of Ref- 

use INCINERATOR CONSTRUCTION AND PeRFOKMAIMCE. 

A contract for the construction of a refuse-burning plant for a city con- 
strued, and the plant as bullt held, on the évidence, to fuUy comply with 

€=>For other cases see same topic A KBY-NUMBBR in ail Kejr-Numbered DlgesU & Indexes 
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the requirements and warranties of the contract, with the exception of a 
single defectlve apiJllance, which could be replaced, and which was not 
suffident to justify the clty in refusing to accept the plant. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
6^ ; Dec. Dig. <S=>253.] 

3. Municipal Corporations i©=>253— Performance of Contract — Damages 

FOR Delat in Completion of I'l.ant. 

Under a provision of a contract with a city for the building of a refuse- 
burning plant, that for each day's delay after a specified date in the 
completion of the plant ready for useful opération the contractor should 
pay a stated sum as damages, the city is not entitled to reeover such 
damages, where the plant went into use on substantially the date named, 
and thereafter consumed ail the refuse delivered to it, although certain 
altérations were required, and were thereafter made to make the plant 
fully comply with ail of the warranties in the contract. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
695; Dec. Dig. <S=^253.] 

4. Equity ©=3401 — Suit to Enforce Contract — I*erformance — Power of 

Court to Make Tests. 

Where the question at issue in a suit in equity was as to whether a 
refuse-burning plant built for a city fulflUed the requirements and war- 
ranties of the contract, which by its terms was to be determined by tests, 
and the contractor alleged that the city refused to co-operate in making 
such tests, it was within the power of the court to appoint a disinterest- 
ed commission to make the tests and report the results bearing on ail 
questions in dispute. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 869-873; Dec. 
Dig. ®=401.] 

In Equity. Suit by the Destructor Company against the city of 
Atlanta. On exceptions to master's report. Exceptions overruled. 

The report of the commissioners for making test as to completion 
of the plant, ref erred to in the opinion, is as follows : 

Pursuant to an order from Judge Win. T. Newman, of the District Court of 
the United States, Northern District of Georgia, dated May 14, 1915, for us 
to make an observation, test, etc., of the refuse destructor supplled by the 
New York Destructor Company for the city of Atlanta, for the week beginning 
May 24, 1915, and on one day of that week to make a spécial 24-hour test of 
the opération of the destructor when dealing with the refuse mixture as 
stated in the contract for sald destructor, we respectfully beg to inform you 
that, to the best of our ability, we hâve eudeavored to earry out the instruc- 
tions of the court. 

As our instructions were to make observation for the entire week, you will 
uuderstand this bas involved the collection of a large amount of data, the 
careful working up of which will require considérable time. Since it seems 
désirable that you should bave in your hands the results of such data, ob- 
servations, etc., as are pertinent to the issues involved as soon as possible, we 
beg to inform you that this report is preliiuinary to our final report, involv- 
ing the whole week. Said final report will in no wise alter or modify in any 
way the statements, data, results, etc., as given in this preliminary report. 
In this report, wben we refer to the city of Atlanta, we shall mean those 
offlcers, employés, or otber persons authorized to speak for or represent the 
interests of said city. When we speak of the Destructor Company, we shall 
mean tbose officers, employés, or other persons authorized to speak for or 
represent the interests of sald Destructor Company. 

In order to get an intelligent understanding of the question at issue between 

fissB'or otber cases see same topic Si KËY-NUMBER in ail Key-Numbered Digests & Indexes 
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the City of Atlanta and the Destructor Company, we at first held .1oint con- 
férences with représentatives of the Interested parties. We soon dlscovere<l 
that this would not do, as there was an Inévitable tendency to "try the case" 
before us. So we lield conférences with each side separately, and later talked 
freely with représentatives of each side, gettiug in this way as clear an idea 
as we could of the contentions of each. Some of the questions in dispute are 
luvolved In the résulta of the test of the plant. Thèse contentions will be 
discussed when we come to speak of the results of said tests. Other conten- 
tions relate to subjects which may be discussed from an observation of the 
plant. We will take up thèse latter first. 

We do not understand that we are to give an opinion as to the wlsdom, or 
otherwise, of the clty of Atlanta entering Into a contraet with the Destructor 
Company for the construction of the plant. We understand our business to 
be to help you in an advisory way in deciding as to whether the city of Atlan- 
ta should aecept the Destructor plant as it stands and pay the balance due 
the same. 

One of the contentions of the clty was that the plant could not run a week 
wlthout breaklng down. We beg to advlse you that we hâve found such 
contention not true. We hâve been at the plant ourselves, or had trust- 
vv'orthy repre-sentatlves there, nlght and day throughout the week specified lu 
the court order, and no breakdown bas occurred, and during much of that 
time the plant was disposing of the city's refuse at a rate far in excess of 
that specified In the contraet. 

A spécifie contention of the city was that the trolley hoists operating the 
grab buckets which hoist the refuse from the garbage pit and dump it Into 
the furnace hoppers frequently break down, and thus cause delay, trouble, 
and needless expense. It Is needless to state that thèse hoists operate under 
very trying conditions. They niust be dust and beat proof. If thèse hoists 
are not the very best that can be procured, the Destructor Company should be 
requlred to furnish them. In our opinion the clty should require the De- 
structor Company to provide for thèse hoists completely inclosed niotors 
with waste-packed bearings. 

Another contention by the clty is that the building Is not properly ventilat- 
ed ; that, as a conséquence, the upper portion, about the charging platform, 
Is very dusty and very hot. It is our opinion that no System of ventilation 
could remove this dust and take it to the chimney. As to the quantlty of dust 
présent, if the entire roof of the building were removed, and every particle 
allowed to escape freely to the atmosphère, it could not possibly create oue- 
tenth the nuisance that Is now created by a plant immediately to the east- 
ward, or by a certain other (manufaeturing) plant not far to the westward. 
Please go and look for yourself. But, in our opinion, if humidiflers were In- 
stalled In the peak of the roof, they could largely settle the dust that stands 
there, and tlius make It more endurable, or less unendurable, than It now Is 
for the men who operate the charging hoppers. 

As to the beat, great beat caunot help being hot. The contraet calls for the 
libération and bringing into évidence about 1,850,000,000 British units of 
beat every 24 hours, and the génération of over 750,000 pounds of high pres- 
sure steam. In the nature of things the place Is bound to be hot. 

Another contention of the city Is that the furnaces hâve been changed 
since they were originally constructed, and that they now contain features 
not embraced In the contraet, and that, therefore, the city Is not getting what 
it contracted for. The contraet expllcitly states that the builders shall 
hâve the right to make such changes as they shall flnd necessary to the 
successful working of the plant. We are unable to see that the clty has just 
ground for complulnt in this respect. 

Speclfically, complaint is made that air Is admitted at the sides of the cool- 
ing chambers, as well as through the grate on which the clinker rests while 
being cooled, instead of solely through the bottom grate, as originally con- 
structed, and that this change has rendered the furnaces less etticlent as a 
refuse destructor. As we hâve been able to observe the plant only as it now 
Is, we cannot gIve positive évidence on this point. The presumption would be. 
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however, that slnce thls plant has aot yet been acceptée! by the city, and the 
Destructor Company is trying to get tbe city to accept it, self-lnterest 
would prevent the clty's clalms. 

The question has been ralsed as to when the plant was completed. This, 
perhaps, admits of argument. It mlght be claimed that it was completed 
when it began to consume, to destroy, the city 's refuse ; or it might be claimed 
that the plant was completed when ail changes and additions had been made, 
substantlally as it presented itself to us on May 24, 1915. Mechanically, of 
course, this would be true ; but there are also ethical and légal questions 
involved. We may présume to discuss the ethics of the case. Suppose the 
litigatlon should go on and on, with no décision, until. In the very necesslties 
of the case, the plant were worn out. On that basis it never would hâve been 
completed. This would obviously be grossly unfair to the Destructor Com- 
pany. In our opinion the Destructor Company should be credited with having 
completed the plaut mechanically on that date, which the records can show, 
when it stood structurally and mechanically as it did May 24, 1915, at which 
tlme a test would, in our opinion, hâve shown the same results as that held 
May 26, 1915. 

A reasonable cost of supervision should be allowed the Destructor Com- 
pany from such date as the plant could hâve been accepted by the city up to 
the time the city assumes opération of same ; this over and above the 25 cents 
per ton labor charge. The Destructor Company state that they were ready 
for a test in December, 1913, and called on the city for a test at that time, 
which the city refused to give. The Destructor Company claim that, there- 
fore, the plant was completed at that time. We respectfuUy submlt this 
nice point in morals to you to décide. It is not a mechanical question. It Is 
a question of law and ethics. Perhaps a décision which would leave both 
parties dissatisfied would be most nearly équitable. 

It is contended by the city that the rate of combustion on the grates, as 
specified in the bld, 115 pounds of refuse burned per square foot of grate per 
hour, is too hlgh a rate for a reasonable life to the grates. Thls is équivalent 
to the libération of about 425,000 British thermal units per hour per square 
foot of grate. In steam boilers flred with coal this would be équivalent to 
about 30 pounds of coal per hour per square foot of grate. While such a 
rate for coal is hlgh, It is by no means excessive. But the burning of coal 
is a very différent opération from the burning of. refuse. The burning of 
refuse, in so far as character of the combustion and the manner of the 
libération of beat are concerned, is almost identical with the burning of 
bagasse. As to the burning of bagasse, see Louisiana Bulletin îs'o. 117, Louisl- 
ana State University Agricultural Experiment Station, by Prof. E. W. Kerr. 
As the resuit of numerous experiments of burning bagasse, Prof. Kerr places 
the lowest economical limit at 100 pounds per square foot of grate per 
hour. He gives experiments as hlgh as 197 pounds per square foot of grate 
per hour, with no adverse comment. Thls latter would represent a libération 
of heat at a rate of over 700,000 units of beat per hour per square foot of 
«rate. 

The Babcock & Wilcox Company, who hâve supplied a very large numOer 
of boilers to sugar mills, and hence bave had wide expérience in the burning of 
bagasse, state that a rate of burning of 300 pounds bagasse per hour per 
square foot of grate is, in their expérience, the most economical, although 
they state that a rate of 450 pounds can easlly be obtained. The 300-pound 
rate, at 4,000 British thermal units per pound, calls for a libération of heat at 
the rate of 1,200,000 British units per hour per square foot of grate. The 
450-pound rate calls for 1,800,000 British thermal units per hour, per square 
foot of grate. This latter rate is more than four times the rate speclfied in 
the contract. 

Bagasse and refuse are similar as to physical and chemical properties, 
and both are very unllke coal. Both are hlgh In water content, low in fixed 
«arbon, and hlgh in volatile matter. A study of the llterature on the burning 
of bagasse is conclusive as to the prodiglous rate at which fuels of the 
«haractar of bagasse and refuse can be economically made to libérale heat for 
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the génération of steam In bollers. As you are perhaps aware, very Uttle fuel 
save bagasse Is used about a sugar mlll for the génération of ttie large 
quantity of steam required in the manufacture of sugar. 

As we see it, the only différence between the burning of bagasse and the 
burning of clty refuse, is in ttie resldue— the ash, the clinliers. The ash in 
bagasse Is small. In refuse it is large. We went inside the furnaces and 
combustion chambers on Sunday, May 30th, after the week of our observation 
of the working of the plant, and carefully inspected them. The combustion 
chambers become thickly côated vvith the resldue, a foot thiek on the sldes, 
and thicker in the bottom. If the température were carried too hlgh, say as 
high as 2,000° F., thls would form a glazed mass so hard it would hâve to 
be removed wlth cbisels and drills. If the température is not carried so 
hlgh, the deposit is less dense, and càn be removed with pieks. This deposit 
has to be removed every Sunday, or the chambers would choke. The density 
of the deposit is entlrely within the control of the furnaee operator. He 
Controls it by admitting more or less air, as the case requires. It is necessary 
to hâve this deposit as a protection to the furnaee lining. In short, we do 
not find that the city's contention is sustained. 

We bave thought best not to burden you with any fine-spun theoretical dis- 
cussion on combustion, as likely you hâve an ample supply to draw on in 
the testlmony you bave had submltted to you. We hâve preferred to présent 
to yoU the simple, practleal conditions as we see them. As to the condition of 
the resldue, the clinker, as It is withdrawn from the cooling chambers, we had 
a man whose sole duty it was to carefully Inspect the resldue throughout the 
week of Our observations on the plant. We hâve had many interviews with 
that man, and hâve gone over carefully the notes he took during the week, 
and give you thé sUmraary of those observations. We will give only one day, 
that of Friday, foUowlng the test. This was by far the worst day for un- 
consunied organle matter, as revealed by his observation. He states that 
the total quantity of unconsumed organle matter he observed on that day was 
about 30 pounds. It conslsted of potatoes, tomatoes, potato peelings, a bunch 
of feathers, a chlcken carcass, and kltchen refuse. How thèse objects could 
pass through that Infenio of beat we do not attempt to explaln. They did. 
On that day the destructor burned about 300 tons of refuse. Thirty pounds is 
about .005 of 1 per cent, of the refuse burned, or say .025 of 1 per cent, of 
the clinker. 

The clty contends that thls clinker is not a good road-making material. 
How does the eity know? Where has the city attempted to make a road of 
it? We know of no such effort. On Sunday, May 30th, we walked over 
Emett, Vlne, and several other streets in that section of the city, where the 
clinker had been deposited in the streets ; but we saw no place where any 
effort whatever had been made to make a road of it, much less a street. The 
clinker had apparently been left just as it was dumped from the carts. To 
our Personal knowledge, clinker is a first-class road-making material. To 
our Personal knowledge, the finest road in a certain county in New York 
State, where so many millions bave been spent for good roads, was, two years 
ago, a clinker road, and nothlng else. It would be a simple matter to rake 
the sheet métal and wire off the broken clinker, and it seems unf air that no 
attempt has been made to constnict a road from this material. 

The foregoing are the principal contentions that hâve been presented to us ; 
but, after careful investigation, we flud that they are not supported by the 
facts. 

We now corne to the results of the test. In order to obtaln the refuse mix- 
ture called for in the contract, vlz., 45 per cent, garbage, 15 per cent, ashes, 5 
per cent, manure, and 35 per cent, rubbish, it was necessary for Chief John 
Jentzen, of the sanitary department, to save up the garbage for several days 
prior to the test, and even then he was not ablé to secure enough to run a 24- 
hour test, as called for in the contract. The weather was dry and hot, and, 
vvhen the test began, Wednesday at 1 p. m., May 26th, the garbage heap, 
atwut iX) tons, had become a reeking, seething mass of literally tons of mag- 
gots. Whether the calorlflc value of this garbage, in such a condition, had 
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been lacreased or dlmlnished, we do not know. It Is certain that a good deal 
of water had dralned out of It. 

Date of test, May 26-27, 1915. 

Test began at 1 p. m., May 26, and closed at 6:10 a. m., May 27, 1915. 

Total Qnantltîes. 

1. Refuse fed into furnaces, pounds 391,085 

(Of proportions specified in the contract.) 

2. Dry clinker vvlthdrawn, pounds 112,300 

3. Per cent, of water In clinker IS.15% 

4. Clinker, per cent of refuse. 28.80% 

5. Refuse, less clinker, pounds. '. 278,785 

6. Water evaporated, pounds 530,258 

7. Furnace hours 51.5 

8. Duration of run 17 lir. 10 min. 

Average Quantities. 

9. Steam pressure, pounds per scjuare inoh, abs 190.05 

10. Steam température, degrees F 515.22 

11. Superheat, degrees F 137.62 

12. Feed water, before passlng tUrough feed water heater 78° F. 

13. Feed water, after passlng through feed water heater 190.31° F. 

Factors of Evaporation. 

14. Boiler only 1.0706 

15. Boiler and superheater 1.150S 

16. Boiler and feed water heater 1.186 

17. Boiler, superheater, and feed water heater 1.266 

Rates. 

18. Pounds of water evaporated per pound material flred 1.3558 

Equivalent evaporation, from and at 212° F. per pound of ma- 
terial (refuse) fed into furnaces. 

19. Boiler only, pounds 1.4509 

20. Boiler and superheater, iwunds 1.559 1 

21. Boiler and feed water heater, pounds 1.6082 

22. Boiler, superheater, and feed water heater, pounds 1.7167 

23. Pounds water evaporated per pound refuse fed to furnaces, less 

clinker, observed 1.905 

Equivalent evaporation from and at 212° F. per pound of refuse 
fired, less clinker. 

24. Boiler only, pounds 2.038 

25. Boiler and superheater, pounds 2.190 

26. Boiler and feed water heater, pounds 2.26 

27. Boiler, superheater, and feed water heater 2.41 

Capaclty per 24 Hours. 

28. Based on 72 furnace hours, tons 273.5 

29. Average température of charglng floor 121.5° F. 

30. " " out doors 75.7° F. 

31. " différence 4.5.8° F. 

The contract calls for the plant to "be capable of destroying in normal op- 
ération 250 tons of refuse per 24 hours." The test gave a rate of 273.5. The 
contract rate is thus exceeded by about 9.4 per cent. If the Destructor Com- 
pany had chosen to do so, they eould hâve burned up ail the refu.se over an 
bour before they dld, thus raislng Its capaclty, on the specified mixture, to 
about 293 tons per 24 hours. They delayed the rate of con-bustion in order 
to raise the rate of evaporation. They consulted us as to whether they would 
be pennitted to do this and we consented to it. Thls was at about 4 a. m, 

There has been a great deal of contention over the feed water heateri The 
cpntrac*t states that "the rate of evaporation in the bollers, from and at 212° 
F. per pound of refuse consumed, shall not be less than 1.96 pounds." By ref- 
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erenee to Une 25 in results of test, it wlll be seen that the rate of evaporatlon 
In the boilers, Including the superheater (about whlch latter there bas been no 
contention), per pound of refuse fed into the furnace, less the cllnker, is 2.19 
pounds, thus exceedlng the contract guaranty. See note at close of report. 

Tbis interprétation of the wording of the guaranty thus éliminâtes ail con- 
tention as to whether the beat of the feed water heater should or should not 
be credited to the boiler. We do not admit that the beat of a feed water heat- 
er should be credited to the evaporative performance of a boiler. ïhe per- 
formance of a boiler, its evaporatlng ability should be reclîoned on the boiler 
only. The contract states that the température of the combustion chambers 
Must not drop below 1,250° F. At no time during any of the runs did we 
observe its température as low as this. During the spécial mixture test the 
average température was 1,615° F. As previously stated, the température of 
thèse chambers is wlthin the control of the furnace operatives. 

Tf the refuse be credited with an available beat value of 3,700 British 
Thermal Ilnits per pound, the efficiency of the boiler alone, with steam at 
190.05 pounds, abs., feed water at 190.3°, and an evaporation of 1.3558 pounds 
water per pound of refuse flred, efficiency of boiler equal 38 per cent. Includ- 
ing the superheater, efficiency of boiler and superheater equals 40.6 per cent. 
Xow the efficiency of thèse boilers is a good deal higher than above figures. 
The conclusion is, therefore, inévitable that the available beat value of one 
pound of the refuse flred during the test is much below 3.70O British Thermal 
Units. This aceounts for the comparatively low evaporation per pound of ref- 
use flred. 

The question bas been asked us apparently in good f aith, as to whether 
the steam now flowing to waste into the atmosphère bas any commercial value. 
That seems to us an odd question. If we allow that the plant auxiliaries Use 
15 per cent, of the steam generated (which is too high an allowanee if tlie 
steam were properly utilized by the city), there flowed to waste in the atmos- 
phère, during the 17.16 hours of the si>ecial mixture test, 450,000 pounds of 
high pressure highly superheated steam which, at a valuation of 3 cents per 
100 pounds, was worth $135. This corresponds also to a valuation rate for 
electric current of one-half a cent per kilowatt hour. Counting 300 days to 
the year, this amounts to. $40,000 per year, absolutely thrown away. With 
the plant. working 24 hours per day at contract eapacity, it amounts to §52,- 
000 per year. 

We are not aware that our duties call upon us to make any suggestions as 
to the use which could be commfercially made of this steam. We may state, 
however, that we know of no adéquate reason why the cltizens of Atlanta 
should not receive the money value of this steam now flowing to waste. There 
are ways of accomplishing this without doing injustice to men who hâve in- 
vested their, money in the public utilities and industrial enterprises of the 
city. If such. ways cannot.be. found, then we say: I^et it flow to waste. 

FinaUy, we do not know, we bave been unable to dlscover, no adéquate rea- 
sons hâve, in our judgment, been preseiited to us, wh,y the city of Atlanta 
should not accept the destructor plant on such équitable légal and ethical basis 
of settlement as you shall détermine. In making this statement at least two 
of us are aware that we are going counter to the wishes of v€ry dear frlends, 
nïen whom we bave loved and respected, and whose friendship we bave liighly 
valued for a quarter of a century. 

In closing, we beg to extend to the chief, John Jentzen, and his staff, of the 
sanitary department, to the officiais and employés of the New York Destruc- 
tor Company, to the officiais of the city of Atlanta, and to Prof. E. T. Mc- 
Carthy and bis corps of students from Georgia Tech., and Mr. Rapp, of the 
water department, our sincère thanks for théir hearty co-operation and in- 
valuable assistance throughout the work of our observations and test. 

Supplément. 
In deciding upon the rate of evaporation with which the boilers should be 
credited, we hâve construed thè words "refuse consumed" to mean refusé fed 
into the fUrnaces, less cllnker taken out. The contract explicitly states that 
ail clinker and refuse shallbe weighed. There cannot be any possible o'bject 
in weigiiing the clinker and refuse, Unless this interprétation be accepted. In 
no other place in the contract is the word "consumed" used. 
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We protest agalnst the wordlng of the contract In this manner. It is un- 
Bcientlflc, Inexact, and leaves a chance for différences of opinion, where none 
should exist. It Is not In accordance wlth standard engineering praciice. 

Frazer & Spier, of New York City, and Evins, Spence & Moore, of 
Atlanta, Ga., for plaintiff. 

James L. Mayson, City Atty., and W. D. Ellis, Jr., Asst. City Atty., 
both of Atlanta, Ga., for défendant. 

NEWMAN, District Judge. On August 19, 1914, the Destructor 
Company filed its bill in equity against the city of Atlanta. The alléga- 
tions of the bill are shown substantially in the opinion filed by this 
court on October 15, 1914, which appears in 219 Fed. 996. The sub- 
stance of the bill was: That, on July 9, 1913, the Destructor Com- 
pany made a contract with the city of Atlanta for the érection by the 
company of a plant for the destruction of the city's refuse. That 
about a year before this contract was made the company had made a 
previous contract with the city providing for the érection by the com- 
pany of substantially the same plant and an electric generating plant 
for the utilization of the steam produced. That this contract had 
been made with a previous city administration, and had been based 
upon a practice which had been current in the city of Atlanta for many 
years, under which one city administration, in making contracts for 
important public works, pledged the moral obligation of the city to 
fulfill them in part during the succeeding administrations. That a 
suit was instituted against the city and the Destructor Company, in the 
superior court of Fulton county, to hâve this contract declared illégal 
and invalid. That the superior court held the contract to be légal, and 
the case was taken to the Suprême Court of the state, which reversed 
the décision of the lower court, and declared the contract illégal, as 
being beyond the power of the city government. When this décision 
was announced, the Destructor Company had done a large part of the 
work of erecting the plant under the first contract, and on the city's 
land, relying in good faith on the advice of counsel of both the city 
and the company that the contract was légal and that the city would 
fulfill the moral obligation to perform it, and Irad expended large sums 
in such performance, but had received no payments from the city. 
That in this situation the présent contract was made. It difïered from 
the previous contract mainly in cutting out the electric generating plant, 
and thus making no provisioii for thé utilization of the surplus steam 
produced in the opération of the plant, reducing the contract price, 
which was $274,759, plus about $8,000 for extras allowed for excava- 
tion and foundation, by over $22,000, to the sum of $260,000, and 
providing that this reduced price be paid, $125,000 cash upon the 
exécution of the new contract, and the balance of $135,000 when the 
plant was completed and proved by tests as prescribed in the spécifica- 
tions to meet ail requireménts. That the $125,000 was paid by the 
city to the company under the présent contract. That upon signing the 
contract the company entered upon the work of compkting the plant, 
and in accordance with the terms of the contract it was completed and 
ready for useful opération by August 15, 1913, and the company noti- 
fied the city that the plant was ready. That the city, a few days later, 
b»^n regular delivery of réfuse at the plant, and the company has been 
232 F. — 4S 
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operating the plant evef since, and has kept it in continuous opération, 
and destroyed ail of the city's refuse that has been brought to the plant, 
with a few unimportant exceptions. 

It is alleged that the contract contains certain guaranties of perform- 
ance in the matter of capacity, steam production, etc., and provides that 
the fulfiUment of thèse guaranties shall be determined by tests of 24 
hours' duration, with a refuse mixture of certain specified propor- 
tions. The contract provides that the first test shall be made at a time 
fixed by the company, and the second at a time to be agreed upon be- 
tween the city and the company, within six months after the plant was 
ready for usef ul opération. Référence is then made to certain clauses 
of the contract, which relate to the right of the company to make 
changes in the incinerator if by doing so it may be made to satisf actori- 
ly fulfill the requirements of the guaranty, and with référence to the 
character of the wprk that it must be done to the satisfaction of the 
city, and it is then alleged that the company, on finding the actual con- 
ditions were différent from those represented by the city and specified 
in the contract, and to meet which the plant had been designed, did not 
lie back and claim that it was only required to burn refuse in the pro- 
portions specified, but that it, in siibstance, did try to meet actual con- 
ditions. 

It is alleged that at the time the bill was filed it had fulfiUed its con- 
tract, and that on August 8, 1914, the plant had fulfilled ail guaranties 
and requirements of the contract, but the city still refused to pay the 
balance due. Certain applications for tests made by the company to 
the city are then referred to, and after certain f allures to hâve a test 
it is alleged: That on March 14, 1914, a test was run. That on this 
test the crematory satisf actorily destroyed ail the refuse, but fell 10 
per cent, short in the amount destroyed in 24 hours ; that is, the con- 
tract provided for the destruction of 250 tons in 24 hours, and the 
plant destroyed 225 tons. That the company then, as allowed by the 
contract, made certain changes to meet the fuU requirements of the 
contract, although it had great difficulty in making such changes and 
keeping the plant in opération. Référence is then made to a test at- 
tempted to be made on August 8, 1914, as to which, while the refuse 
furnished was not what it should hâve been, the report of Gabriel R. 
Solomon, an unbiased engineer who ran the test, showed compliance 
with ail guaranties and requirements of the contract. 

In an amendment to this bill it is alleged that on the date the bill 
was filed the company had fulfilled its contract with the city of Atlanta 
and that on the test of the crematory plant held on August 8, 1914, 
the plant complied with the guaranties and requirements of the con- 
tract. The substance of the allégation is that, while on March 14, 
1914, the plant lacked 10 per cent, of destroying the amount of refuse 
required by the contract, the changes thereafter made brought the 
plant up to the required capacity. It is then alleged that, the plant 
having been completed in accordance with the contract, the company 
asks for a test. 

The prayers of the bill are for an injunction restraining the city 
from taking possession of the plant until they hâve paid the amount due 
under the contract ; for a receiver to take charge of the plant, and op- 
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erate it; that the receiver be instructed to afford the company every 
reasonable opportunity to install at its own expense such improve- 
ments as it may deem necessary to increase the efficiency of the plant ; 
that the plaintiff's interest in or lien upon the plant be declared, protect- 
ed, and enforced by foreclosure of the lien or otherwise; that the 
court may détermine the amount due the plaintiff for building the 
plant, and décide by running a test whether plaintiff has complied with 
its contract, and, if not, give it reasonable opportunity to make such 
improvements and run such further tests as shall show that the plant 
complies with ail the guaranties of the contract and that the contract 
be specifically enforced in this respect; that the provisions of the 
contract for the settlement of ail disputes by arbitration be enforced 
by the running of a fair test by arbitrators under the court's su- 
pervision; that an accounting be had as to the amount due the 
company from the city for the building and opération of the plant 
and the extra expenditures caused the company, for which the city 
is responsible; that the final amount due from the city having been 
determined, and the amount realized by the foreclosure of the com- 
pany's lien having been applied thereon, a judgment for the deficiency 
be given against the city. 

In the opinion referred to, passing upon a motion to dismiss the bill, 
this is stated : 

"Summlng up, the whole case Is this: The Destructor Company contracted 
with the city of Atlanta to bulld a plant for the destruction of Its refuse. 
The plant, it is alleged, has been built according to the contract, and is 
now ready to destroy, and is destroying, the refuse of the city, as contem- 
plated and as provided for In the contract. The city was to pay the com- 
pany $260,000 for this plant. It has paid |12ô,0O0, and still owes $135,000. 
The latter amount ($135,000) was to be paid when the plant was eompleted 
in accordance with the contract, and the same, after belng «subjected to the 
tests provided, is shown to be satisfactory. The company says it has eom- 
pleted the plant and the city refuses to hâve the test which would show this 
compliance. Olearly, if this be true, the company is entitled to relief 
against the city in some way. Whether this can be shown, if the city dénies 
thèse allégations, will appear from the proof submitted. The case of Castle 
Creek Water Co. v. City of Aspen, 146 Fed. 8, 76 C. C. A. 516, 8 Ann. Cas. 
660, is more like the case at bar than any case cited by counsel, or of which 
I hâve any knowledge, and seems to me an excellent authority for the réten- 
tion of this case in a court of equity. So I think the peculiar situation and 
the peculiar facts surrounding the matter make it a case cognizable In equity." 

The motion to strike is then overruled, except that there were 
certain paragraphs in the bill, and certain parts of paragraphs re- 
lating to the action of the mayor, and as to thèse the court sustained 
the motion to strike, In référence to this ruling, this was said in the 
opinion : 

"It Is almost Impossible to separate those acts which are chargea against 
the city and those which av/ charged personally against the mayor and are 
alleged to hâve been done on account of the mayor's Personal feeling of 
hostility to the company and to the plant. So far as they relate to the acts 
of the mayor, which are claimed to hâve been done by him by reason of his 
Personal feeling, they could not be charged against the city, unless ratified by 
the governing body of the city, the mayor and gênerai cbuncil." 

After the court had passed on the motion to strike, certain lan- 
guage of the bill was stricken by an amendment ofïerëd by the plain- 
tiff, and the amendment was allowed by the court. An answer was 
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then filed by the city, and the case was referred for hearing ând re- 
port to the standing master of the court. Before the référence of 
the case, and in a few instances after the référence, it was brought 
to the attention of the court as to matters which it will not be 
necessary to mention now. The master had numerous hearings, run- 
ning through several months, and the testimony taken, which was 
voluminous, was filed with his report on September 4, 1915. The 
master's report was in favor of the plaintiflf, the Destructor Com- 
pany, and to this report numerous exceptions were filed by the city. 
It is on thèse exceptions that the présent hearing was had, and 
whether or not thèse exceptions, of any of them, should be sustained, 
is the matter which, after lengthy argument and very complète and 
ably prepared briefs by counsel for both sides, must now be de- 
termined. 

[1] The first question for détermination is whether it is a case 
cognizable in equity. I determined this question on the motion to 
dismiss in favor of the right to maintain the bill, and subséquent 
developments hâve strengthened my belief that it is a case which 
could only be disposed of properly in a court of equity. In the fîrst 
place there are 3,882 pages of the testimony oflfered at the hearing, 
and in the second place the objections made to the plant and the rea- 
sons given why it does not corne up to the contract are many, and 
the questions ail of such character that it would be impossible to 
dispose of them satisfactorily in a trial at law before a jury. Be- 
sides this, it is a bill in which application was made for a receiver, 
and in which an injunction was prayed and granted. There was also 
an application for a test in accordance with the contract, which it 
is alleged the city refused, and as to which there was a prayer that 
the court should provide such a test ; also there was a prayer for an 
accounting as to what expense the plaintifï had been put to in op- 
erating the plant after it was ready for use. 

Section 267 of the Judicial Code, formerly Section 723 of the Re- 
vised Statutes of the United States (Comp. St. 1913, § 1244), is as 
follows : 

"Suits In eqiiity shnll not be sustained in any court of the TJniteci States in 
any case wliere a plaiu, adéquate, and complète remedy may be liad at law." 

In Simkins' A Fédéral Equity Suit, in discussing this section, he 
says : 

"First. It is not enough that there be a remedy at law, but it must, in the 
discrétion of the chancellor, be as plaln, practical, efficient, and speedy as 
the remedy in equity, in order to décline jurisdiction in e<iuity." 

The author then cites, among a number of other cases, Tyler v. 
Savage, 143 U. S. 95, 12 Sup. Ct. 345, 36 L. Ed. 82, and in the opin- 
ion in that case there is this paragraph : 

"Under section 723 of the Revised Statutes, the remedy at law, in order to 
exclude equity, must be as practical and as efficient to the ends of justice and 
its prompt administration as the remedy in equity [clting authorities]." 

Mr. Simkins proceeds : 

"Second. That the légal remedy, both In respect to the final relief and the 
mode of obtainiug it, must be as etBcient in law as in equity [citing, among a 
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number of others, the case of Walla Walla v. Walla Walla Water Co., 
172 U. S. 12, 19 Sup. et. 82, 43 K Ed. 341]." 

In the opinion in that case this is said : 

"This court has repeatedly declared In affirmance of the generally accepted 
proposition tliat tlie remedy at law, in order to exclude a concurrent 
remedy at equity, must be as complète, as practieal, and as efficient to the 
ends of justice and its prompt administration, as the remedy in equity [citlng 
the authorities]." 

Tested by the rule thus laid down, there can be no question, I 
think, that this is a case cognizable in equity. 

[2] There is a provision in the contract as follows : 

"A)l work under this contract shall be done to the satisfaction of the clty 
of Atlanta, or its représentatives, who shall détermine ail questions as to the 
meaning of the spécifications, or the fituess, of any work or material, and 
their décision shall be final, except in the event of a dispute arising between 
the contracter and the city of Atlanta regarding the exécution of this contract, 
or for the acceptance of the plant. They shall each appoint a représenta- 
tive, and thèse two shall appoint a third. Thèse three représentatives shall 
niake a thorough investigation sufflcient to détermine the question in doubt, 
and their décision shall be final. The expense of thèse représentatives shall 
be paid jointly by the contracter and the city, each party one-half." 

It is alleged in the bill that the city had refused, when the plant 
was finally completed, to appoint a représentative to act with the rep- 
résentative appointed by the Destructor Company, in accordance with 
this provision of the contract, and a prayer of the original bill was : 

"That, if necessary, the provision of the contract for the settlement of ail 
disputes by arbitration be speciflcally enforced by the running of a falr test 
by arbitrators under the court's supervision, so that the court may accept as 
final an award by arbitrators after a test so run." 

Application was made to the court for the appointment of three 
gentlemen to run this test during the hearing before the master, and 
the court appointed three gentlemen, Dr. J. S. Coon, Professor of 
Mechanical Engineering at the Georgia School of Technology, At- 
lanta, Ga., Mr. J. E. Sirrine, of Greenville, S. C, an expert in ma- 
chinery, and Mr. J. K. Orr, a manufacturer and wholesale merchant 
of Atlanta, as the arbitrators. The order provided for thèse gentle- 
men to observe the opération of the plant for one week and to make 
a spécial test on one day, for which préparation should be made. 
Thèse three gentlemen accepted the duty imposed upon them by the 
court, and the test was run as directed. The report of thèse gentlemen 
was made to the master and submitted by him with his report, and has 
since been verified and entered as a part of the record in the case. 

In the master 's report, after referring to the previous contract be- 
tween the parties and this contract, he states : 

"On signing the présent contract the company entered upon the work of 
completing the plant in accordance with it. In August, 1913, the month after 
the contract was signed, the structure of the plant and the furnaees and oper- 
ating equipment were flnlshed, and the furnaees dried out and ready for use- 
ful opération. The construction work of the plant, including the chimney, is 
admitted by every one to be very fine. Accordingly, on August 15, 1913, the 
date provided In the contract for putting the plant into useful opération, the 
Company sent written notice to the city, addressed to the board of health, that 
the plant was so completed and ready for useful opération. The board of 
health is conïposed of the mayor of the clty, the chalrman of the sanitary 
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committee bf the gênerai council, and ten other members elected by the gen-^ 
eral council, one from each ward, and, under the city charter, has supervision 
over the sanitary departiuent of the clty and appoints the chief o£ the sanitary 
department. It Is the sanitary department that collecta the city's refuse. The 
contract between the parties, in sections 1, 12, and 18, recognizes the board of 
health as the authorized ag(»icy of the city government under the contract. 

"The board of health, on August 16, 1913, the date of recelving notice from 
the Company that the plant was ready for useful opération, answered, ac- 
knowledging reeeipt of such notice from' the Company, and stated that the de- 
llvery of clty refuse at the plant would be begun on the succeedlng Monday, 
August 18, 1913. In thls letter of August 15, 1913, the clerk of the board of 
health stated: 'I am further directed to state that the board will pay for ait 
garbage burned in the plant at the rate of 25 cents per ton, with the under- 
standing that thls amount shall be payaient In fuU for ail expenses connected 
with burning same, labor, fuel, or other expense of whatever nature.* Tlie 
Company did not reply to this letter, so far as the évidence discloses." 

Referring to the company's opération of the plant and the tonnage 
burned, the master reports as follows: 

"The city began about Monday, August 18, 1913, regularly delivering the 
city's refuse at the plant, and has eontinued to do so ever slnce ; that is to 
say, for over 20 months. (The only exceptions are two half days, September 
15 and October 11, 1913, on each of which two days the plant was partially 
shut down for half a day because of accidents to the electric machinery, and 
on thèse two half -days the city dumped its refuse elsewhere instead of deliver- 
ing it at the plant.) With the exception of thèse two half weekdays and some 
Sundays, the company has kept the plant In continuous opération for more 
than 20 months, and has destroyed ail of the city's refuse whlch has been 
brought to the plant during that tlme. This flndlng does not mean to say that 
every bit brought to the plant in a day has been destroyed within the 24 hours 
after It was brought. Very often that was not the case, but the refuse would 
accumulate at tlmes until it was piled quite higli in the plt, and a few times 
it had to be placed on the outside temporarily. However, In the long run, ail 
of the refuse has been destroyed. The following figures give a good idea of 
the practical accompllshment of the plant over a perlod of over a year and a 
half in the niatter of disposing of the city's refuse: 

"In the 20 complète months that the plant has been in opération (September 
1, 1913, to April 30, 1915, inclusive) the clty has delivered and the plant has 
burned 112,798 tons of refuse. In that perlod there hâve been 519 weekdays 
and 85 Sundays. In the ordinary opération of the plant it is necessarj' to shut 
down the fumaces, lèt them cool ofC, and clean them out about once a week. 
Usually this eleanlng is to be done on Sundays, but on some Sundays, when 
there has been an accumulation of refuse in the prevlous week, or the prevlous 
Saturday, the plant has burned refuse on Sundays. Thus the plant burned on 
21.02 of the 85 Sundays in this 20 months perlod. On the other hand, the fur- 
naces hâve sometimes been shut down on weekdays, instead of on Sundays, 
to be cleaned out, as well as because of breaks, especially in the transporting 
machinery. Thus the furnaces hâve been shut down for cleaning out only on 
21.58 weekdays in this 20-months period. The tlme in which the plant was 
burning refuse on Sundays has thus almost exactly balanced the tim'e when 
the furnaces hâve been shut down on weekdays to clean out ; and in this 20- 
months period, containing 519 weekdays, the plant has burned refuse for 
518.44 days, which, for convenience, I call 'burning days.' The 112,798 tons 
burned during thls 20-months perlod (containing 518.44 burning days) 
averages 217 tons per burning day, and the same per weekday, As the clty 
had entire contro) over the delivery of refuse at the plant, the amount of ref- 
use burned has necessarlly been dépendent upon the amount the city has de- 
livered. On many burning days the company has cleaned up the refuse on 
hand considerably before the end of the day, and it has had to lie practically 
idle until the next day's deliverles of refuse began. At other times It has not 
burned ail that was delivered, and It has aceumulated. In months when the 
city's delivery of refuse at the plant was greater, the average anïount burned 
per burning day for the month was greater, Thus the average number of 
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tons burned per burning day in Deceniber, 1913, was 231 tons a day. In July, 
1914, It was 239 tons a day. In August, 1914, It was 243 tons a day, besides 
coal and wood used, and in January, 1915, it was 245 tons a day. On a large 
number of days the plant has considerably exceeded the rate of 250 tons a 
day, and burned at as high a rate as 290 tons on December 30, 1913, 281 tons 
on April 6, 1914, 306 tons on April 21, 1914. 285 tons on July 15, 1914, and 293 
tons on Octoter 2, 1914, besides more than 270 tons on a good many otlier days. 
The 'log' of tlie plant's opération, wliieh was submitted on tbe trial and prov- 
ed by évidence, is as follows: 

Log of Atlanta Destruetor Showlng Plant Performance, August, 1913, to 

April, 1915. 
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July 


6964.4 


27 


4 


2.45 


.23 


29.22 


239 


Aug. 


6105.6 


25 


5 


1.83 


1.68 


25.15 


243 


Sept. 


5466 


W 


4 


.31 


1.17 


25.14 


217 


Oct. 


5733.5 


27 


4 


.58 


1.18 


26.40 


217 


Nov. 


5389.7 


25 


5 


.90 


1.35 


24.55 


219 


Dec. 


5696.3 


27 


4 


.54 


1.69 


25.85 


220 


191S 
















Jan. 


6440.6 


26 


5 


1.52 


1.22 


26.30 


245 


Feb. 


5009.4 


24 


4 


.56 


1.06 


23.10 


220 


Mar. 


5481.3 


27 


4 


.86 


.99 


26.87 


204 


Apr. 


4994.7 


26 


4 


.08 


2.89 


23.19 


216 




112798.0 


519 


85 


21.02 


21.58 


518.44 





Remarks. 



Trouble with clinker and 
dirt stopplng air supply. 

Trouble with clinker and 
dirt stopping air supply. 

Overheatlng of grates. 



Changing grates. 

Ordered shut down Sun- 

days, April to July. 
Ordered shut down Sun- 

days, April to July. 
Using extra ash and coal 

makes daily tonnage 245. 
One weekday out cleaning 

for test. 



Induced draft fan put in. 



Average number of tons destroyed per month 5639.9 

Average number of tons destroyed per burning day 217.6 
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Ail material delivered was destroyed. As Ares were often banked, If more 
material had beeii delivered, more would hâve been destroyed. 

Adding extra fuel burned In July and August, aud water used to wet dry 
refuse in December, January, and February, malies daily tonnage destroyed 
during those months 246 tons. 

Altogether this shows what the plant was able to do between the 
dates mentioned, August, 1913, to April, 1915. 

The master then proceeds with what he calls the "Contract Guaran- 
ties, Allowance for Wear and Tear, Provisions for Tests and Changes," 
and a part of his report is as follows : 

"The contract contains certain guaranties of performance in the nïatter of 
eai)acity, steam production, etc., and provides that the fulflllnient of thèse 
guaranties shall be deterniined by tests of 24 hours' duratlon, wlth a refuse 
mixture of certain specifled proportions. The exact wordlng of thèse guaran- 
ties Is given helow In the findings discusslng the plant's fulflllment of them 
on the test held Angust 8, 1914. The contract also provides thnt allowance 
shall be made for ordlnary wear and tear in determiniug the fulflllment of 
the guaranties. The language to this effect, Inim'edlately following the guar- 
anties, says: 'It Is uiiderstood, however, that in operating said plant to con- 
form to the operating conditions above set forth, and also as provided In the 
city's spécifications, allowance shall be made for ordiuary wear and tear.' " 

The first question in the case, and one of the most important ques- 
tions, is whether or not this plant will destroy the quantity of refuse 
named in the contract. This was to be ascertained by tests, as has been 
stated. The provision of the contract with référence to tests is this: 

"Sec. 9. Two tests to détermine the capacity and other guaranties made by 
the contractor will be made as follows: The tirst test shall be made at such 
time as the contractor states that lie is ready, but it shall not be made uutil 
sufficient tim'e has been given to thoroughly dry out the furnacies to prevent 
aiiy cracks in the hrlckwork. The second test to be made at a time mutually 
agreed uiwn between the city and the contractor within six months after the 
plant has been put In useful opération. The contractor shall supply the work- 
men for thèse tests, and the city shall pay the contractor therefor at the rates 
of wages hereinbefore prescribed. The contractor shall bave control of the 
opération of the plant during the tests, but représentatives of the city shall 
lie permltted to be présent throughout. Each test shall last at least 24 hours, 
with a running start. AU refuse and residual shall be weighed. AU water 
shall be measured by meter or tanlis, and the neeessary température to be 
taken with electrie pyrometers. If in the tests the plant does not comte up to 
requirements, or does not fulflU each and every one of the guaranties and 
siK'cifications, the city may refuse to accept the plant. However, every rea- 
sonable opportunity sliall be given the contractor to make changes in the in- 
cinerator, if by so doing it may be made to satisfactorily fulflU the require- 
ments and guaranties. The contracter shall make thèse changes at his ex- 
jiense, in a thoroughly workmanlike manner, and shall then conduet further 
tests as is described above, but at his own expense, to dem'onstrate to the city 
or Its représentatives that the changes made hâve sufflciently raised the efii- 
ciency of the plant. But such démonstration shall not debarelther the con- 
tractor or the city from demanding a test eonducted by three représentatives 
and paid for as specifled in section 2 of the agreement." 

Section 2, hère referred to, is the provision for an arbitration, if 
there was a différence between the parties as to whether the plant 
canie up to the guaranties of the contract, and has already been re- 
ferred' to. , . . 

The spécifications prepared by the board of health of the city con- 



DESTBUCTOB CO. V. CITY OF ATLANTA T61 

tain a clause with référence to the composition of the refuse to be 
destroyed, which was as follows: 

"Sec. 5. Refuse consists of garbage, rubbish, ashes, etc., as collected from 
domestlc dwellings, stores, schoolhouses. churches, hôtels, stable.s, etc.. and Is 
represented by the city to consist of approxlmately the foUowing proportions, 
on which proportions the tests and guarantles hereinafter provlded for shall 
toe based: 

Garbage 45 per cent. 

Stable manure 5 per cent. 

Ashes 15 per cent. 

Rubbish 35 per cent." 

The master then says : 

"Thèse proportions, so represented, are about the average for the year in 
Atlanta, and a plant deslgiied to dispose of refuse of thèse approximate pro- 
portions would be best sulted for dlsposlng of Atlanta's refuse and thorough- 
ly practical. The com'pany's représentative, Jlr. Dovvd, came to Atlanta prevl- 
«us to the letting of the contra(t and vlslted the various dumps In the clty, as 
well as the old creniatory, where a portion of the refuse of the city was bum- 
ed, and had that opportunity to see what the composition of the refuse was in 
Atlanta. It Is in évidence, further, that he made suggestions to the board of 
health while they were preparing the spécifications, and did furnlsh them with 
certain suggestions In wrltten form, notably as to the composition of the refuse. 
The testlmony shows that In engineering practice guarantles of the précise 
performance of a plant or engine necessarlly hâve to be based on a fuel dls- 
tinctly s]:)€C-lfled as a standard, and that, as the fuel used varies from the 
specified standard, so wlll the performance of the plant, or engine, vary sonie- 
what from the performance guarantied on the fuel speclfled as the standard." 

In référence to the material delivered to the plant, the master says : 

"The Destructor Company claims that it relied on thèse représentations by 
the clty as to the approximate composition of the clty's refuse, and so deslgn- 
ed thls plant that it would properly bum refuse of substantlally those propor- 
tions, with reasonable variations one way or the other. Tlie gas passages 
through the furnaces, the combustion ehanibers and boilers, the air draft, pre- 
heater, and so Into the chlmney stack, were carefully designed to accomnïo- 
date the gases which would be produced In burning refuse of the composition 
and approximate proportions so stated, with reasonable variations one way 
and the other. The Destructor Company found, after puttlng the plant into 
opération, that the seasonal variation of refuse in Atlanta is extrême. The 
proportions of rubbish and stable manure remain reasonably constant through- 
out the year, but in winter the proportion of garbage falls off from the 45 per 
cent, represented to approxlm'ately 10 per cent, and the proportion of ashes 
rlses from the 15 per cent, represented to approxlmately 50 per cent. The effect 
of this excessive proportion of ashes in the fall and winter months was to 
cause excessive heat in the furnaces. The company corrected this only in part 
by wetting down the refuse in the pit. On the other hand, in the summer, the 
proportion of ashes actually delivered by the city at the plant has fallen from 
the 15 per cent, represented to almost nothing, and the proportion of garbage 
has rlsen from the 45 per cent, represented to probably sometimes as high as 
70 per cent., and Is very wet, consisting largely of waternielons and watermelon 
rinds, and soaks the paper and other rubbish, making it wet, so that the whole 
mixture does not contaln enough heat-produeing élément to burn itself and 
evaporate the excessive rtfoisture. The city could prevent this extrême seasonal 
variation by storing the exeess of ashes in the winter time and using it to mix 
with the exeess of wet garbage in the summer time, when ashes are déficient. 
Even without storing ashes from winter, the city could hâve procured ashes 
in the summer time and delivered them at the plant. This is shown by the 
f act that the company itself did this when the city did not. The city did so 
after the court's injunetlon order was granted in August, 1914. Proper co- 
opération between the collection department and the incinération department 
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is absolutely necessary for the fuU success of the plant's opération, and this 
has been sadly lacking." 

With référence to the delivery at the plant of street sweepings with 
dirt, sand, and mud, the master says: 

"Besldes thèse variations In the proportions of refuse actually dellvered at 
the plant, the refuse very often contained considérable amounts of material 
net specified in the contract at ail, and not sulted for burnlng in the furnaces, 
sueh as street sweepings and mud taken from sewer inlets, conslsting of dirt 
and sand." 

Corning to the question of tests, the master says : 

"After puttlng the plant into opération in August, 1913, the Destructor 
Company made certain changes, as, for instance, substituting flat grate bars 
for the two-ridged grate bars in each furnace grate ; by changing the size of 
the grab byckets which move the refuse from the pit to the hoppers above the 
furnaces ; by changing the shape of the hoppers ; by installlng window glass 
in the plant and otherwlse preparlng the plant for the test. Fronï the évi- 
dence, it is customary with plants of thls klnd to operate a nuniber of months 
before running an officiai test. The board of health of the clty, on August 30, 
1913, about two weeks after the plant had been put into opération, suggested 
that the flrst test be held soon after that date ; the clalm belng that It would 
be difflcult to get a sufflcient amount of garbage if the test was delayed to 
any estent beyond that time. Under authority of a resolution of the gênerai 
councll, passed in August, 1913, the mayor appointed Mr. Lederle, an engineer, 
to represent the city on the test. The contract provides that 'The first test 
shaB be made at such time as the contracter (the Destructor Company) states 
that he Is ready,' and the company did not elect to state that it was ready for 
the first test untll Deeem'ber, 1913. On December 20, 1913, the Destructor 
Company wrote the city (addressing it througli the board of health, that be- 
ing the department of the eity in charge of the collection of refuse, and the de- 
partment mentioned in several places In the contract as the city's agent), giv- 
ing notice that the company would be 'ready for the officiai test during the 
early part of the week coœmencing December 29, 1913,' and requesting that 
the city would make arrangements accordingly to deliver at that time refuse 
of the quantity and character called for by the contract for the test. 

"The board of health considered this request for a test at its meeting held 
December 26, 1913, and refused it, and the same date sent notice to the com- 
pany in the following ternis: 'The board of health, by motion of the mayor 
and Hr. Brandon, décline to accept the officiai test of the plant at thls time, 
owing to the fact that the présent run of refuse does not contaln sufflcient 
garbage, nor nearly so, to run a 45 per cent, garbage test, and the city cannot 
produce enough of this class of refuse now, and, further, owing to the fact 
that the chairman of the sanitary committee and the chief of the sanltary 
department show that the plant is not in such physical condition that the 
board could accept an officiai test at this time.' A représentative of the De- 
structor Company thereupon explained to the members of the board of health 
that the company claimed that the contract expressly gave the company the 
right to hâve the test run whenever the company stated it was ready, and 
that enough garbage could be accumulated in a few days by laying aslde the 
garbage in each day's delivery. The board of health, however, refused to 
change its position in the matter of the test, but, instead, referred tlie De- 
structor Company to the gênerai councll. The gênerai eouncil had passed on 
the contract before it was signed. The contract so passed on provided that 
'the flrst test shall be made at such time as the contracter states that he is 
ready.' The clty had already appointed an engineer to represent the city on 
the test. The board of health had control of the delivery of refuse, and, 
though it mîght hâve been difflcult, yet in the course of several days it could 
hâve accumulated enough garbage for the test, as, Indeed, it did two or three 
months later, when the proportion of garbage was about the same. 

"The second ground given by the board of health for refuslng to permit the 
tests, viz., that certain city officiais asserted that the plant was not in physical 
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condition for a test, was one of the very things whiçh the' contract sald 
should be determined by test. Such adverse prejudgment was then in faet 
advanced as a reason for refusing the couipany its rlght to a test. If, on the 
other hand, by 'physical condition' the board of health méant to refer, not to 
conditions affectlng oi)eration, which were to be determined by test, but to 
claimed defeets in construction, not affectlng opération, tlien such defects in 
construction, if any such were clalined, were not a good reason for refusing to 
test, slnce the resuit of a test would not hâve affeeted the city's rights baséd 
on any such structural defects. It is a fact that the transportlng maehinery 
in the coinpany's plant had not, during the fall, been working satisfaetorily. 
The crânes espeeially had given considérable trouble and had had fréquent 
breakdowns, which, would put usually one of them out of commission from 
a few minutes up to as much as two days. Many of thèse breakdowns were of 
a very minor nature, some more serions, but doubtless caused to a great es- 
tent by the intense beat In the building, that resulting from the burning of a 
large percentage of ashes which had been deliyered to the eom'pany during 
the fall and wlnter. As t^e city had sole control of the collection of refuse, 
no officiai test eould be run unless the city supplied the refuse for It. 

"I eonclude, therefore, that the city was properly notified of the Destructor 
Company 's désire to run a test early in the week commencing December 29, 
1913, and that the city positively, arbitrarily, and unnecessarily refused. I 
iind that the plant was in proper condition at thls time to be tested. The 
Company contends that, if a test had been run at this tlmé, the plant would 
hâve complied with ail thé guàrahties of the contract. This is testified to by 
the company's chief engineer, an expert witness, and the company clairas that 
this testimony is supported by the results of certain preliminary unoffielal 
tests run by him in November, 1913, and by the fact that on December 31, 
1913, the plant burned ail the tonnage delivered at the rate of 300 tons in 24 
honrs, and on December 30, 1913, burHed in 20% hours ail the 249 tons of ref- 
use delivered. This was at the rate of 290 tons in 24 hours. It is very diffi- 
cult to say what the plant would hâve donc, had this test been run. I am 
therefore not prepared to make a flndlng on this point." 

The mastèr then says that on December 31, 1913, Councilman Ash- 
ley, chairman of the sanitary committee of council and a member of 
the board of health, wrote specifying certain things which he insisted 
should be dohe to the plant, ail of which was donc by the company, 
except the burning of dead dogs on the grates, and, as to that, Mr. 
Ashley acknowledged he was wrong. The report proceeds : That 
throughout the pendency of this contract the company has shown con- 
stant désire to overcome the mechanical difficulties which bave de- 
veloped ahd to make the plant work well, without regard to who was 
responsible for the difficulties. With this in view, it has installed at 
its own expense many improvements to the plant. 

The Destructor Company, then, according to the master, after fail- 
ing to get a test through the board of health, on January 5, 1914, wrote 
the mayor and gênerai council requesting that material be supplied 
for a test. The letter to the mayor and gênerai council is then quoted. 
On January 15j 1914, council passed a resolution to the effect that, Mr. 
Frank lycderle having been employed to represent the city, he repre- 
sent the city in a test, and expressed it as the sensé of the council that 
the company should communicate with the mayor of the city when 
they were ready for the test, giving the mayor five days to hâve the 
proper mixture of garbage and rubbish for the test. Since the pass- 
ing o£ this resolution Mayor Woodward, whether expressly authorized 
by it or not, has assumed to represent the city government in ail deal- 
ings with the company as to the testing of the plant and the carrying 
out of the contract. 



764 232 FEDERAL EBPORTER 

Immediately after the passage of this resolution Mr. Dowd, the 
représentative of the company, went to Mayor Woodward and re- 
quested that material for a test be supplied by the city at the earUest 
possible moment. The mayor insisted that the plant was not com- 
pleted, and should first burn 250 tons of refuse a day for two weeks 
before running a test, and insisted that the test, when fixed, should 
be on Saturday; but he agreed that the city would supply the ma- 
terial for a test beginning Saturday, February 14, 1914. The Destruc- 
tor Company, accordingly, on February 5, 1914, sent Mayor Wood- 
ward notice in writing of its readiness to run a test on February 14th, 
and requested that the city hâve the proper mixture of refuse coUected 
for that date. By Friday, February 13th, the day before the date 
set for the test, the city had coUected at the plant a pile of garbage 
containing about 80 tons, as compared v^^ith 1121/2 tons rtecessary for 
the test. The chief of the sanitary department intended to complète, 
on the 14th, the collection of the rest of the garbage necessary for 
the test, as well as 1371/2 tons of rubbish, ashes, and stable manure, 
and also to deliver into the pit the ordinary run of refuse in sufficient 
quantities to keep the plant running up tO the beginning of the test. 

According to the report there was rain on Thursday, and on Friday, 
about the middle of the day, this rain turned to sleet. The tempéra- 
ture fell to freezing, and the rain froze on the streets, and made them 
quite slippery, and hauling was difficudt, as was shown by the fact that 
horses and mules fell down in the streets. There was a consultation 
then between Mr. Dowd and Chief Jentzen of the sanitary depart- 
ment about the collection of refuse for the test the hext day, as well 
as refuse to keep the plant running in the meantime. Chief Jentzen, 
Mr. Dowd claims, said it would be impossible to coUect such refuse. 
After such consultation Mr. Dowd interviewed Mayor Woodward and 
suggested that, because of the difficulties of collection, the test be 
postponed until Tuesday, February 17th. The mayor said he did not 
care whether the test was held or not. Later that day another meet- 
ing between Mayor Woodward, Mr. Dowd, Councilman Ashley, chair- 
man of the sanitary committee of council, and Chief Jentzen, was held 
in Chief Jentzen's office, and Chief Jentzen reiterated that it would be 
impossible to collect the amount of refuse needed, and, in Mr. Dowd's 
hearing, sent instructions by téléphone to the city stables that the col- 
lection carts should not go out on Friday afternoon. 

The master says, if there was no explicit agreement to postpone 
the test from Saturday, February 14th, to Tuesday, February 17th, 
there was no refusai by the city of Mr. Dowd's suggestion to that ef- 
fect, and Mr. Dowd left the conférence with the understanding that 
there was to be such a postponement. In accordance with this under- 
standing, the company's engineers, who were to run the test, did not 
go to the plant early on the morning of Saturday, February 14th. 
Mayor Woodward, however, instructed Councilman Ashley and Mr. 
Lederle to go to the plant on Saturday morning. They accordingly 
appeared at the plant Saturday morning about 7 o'clock. Mr. Mc- 
Ewen, the company's plant superintendent, was there and saw them. 
They did not speak to him and soon went away. They made no at- 
tempt to notify Mr. Primrose, the company's engineer, by téléphone 



DKSTEUCTOH CO. V. CITY OF ATLANTA 765 

or otherwise, of their readiness to run a test. Even if the company's 
engineer had been at the plant ready to run a test that day, the test 
could not hâve been run, because the city did not hâve enough ma- 
terial ready to run a test. The city had only a pile of garbage con- 
taining about 80 tons, and lacked the remaining garbage required to 
make up the 1121/^ tons, and also the 1371/2 tons of ashes, rubbish, and 
stable manure. Furthermore, the city did not hâve ready at the plant 
on Saturday morning the empty carts needed to transfer the garbage 
pile into the pit for test. The icy condition of the streets continued 
during Friday afternoon and night and Saturday morning, so that 
on Friday the city was able to deliver into the pit only 117 tons of 
the regular run of refuse, which was ail burned by 4 o'clock Saturday 
morning. On Saturday only 108 tons were delivered. 

As to this he finds : That it was through no f ault of the Destructor 
Company that the test was not run on Saturday, February 14, 1914, 
but it was because of unusual weather conditions, which made it prac- 
tically impossible for the city to deliver the required mixture of refuse 
for the test. The plant apparently was in good running order and 
could hâve been tested on that day. That Mayor Woodward an- 
nounced to the newspaper reporters on February 14th that "the Com- 
pany had thrown down the test," and, in substance, stated that this 
action took away the last légal grounds on which the company might 
claim payment of the final $135,000 due on the plant. Then it is stated 
that on Monday, February 16th, Mr. Dowd, the company's représenta- 
tive, called on Mayor Woodward and requested that a test be held 
next day, or at any time within the next few days, using for that pur- 
pose the garbage which had been coUected for the intended test on 
February 14th, which was still on hand. This the mayor positively 
refused, and ordered the garbage dumped into the pit. After stating 
some other f acts about conférences, the master says : That the mayor 
at last consented that a test be run on Saturday, March 7th, and gave 
Chief Jentzen instructions to collect refuse needed for the test. That 
the city did not hâve the necessary amount coUected by the 7th of 
March, and the company, in its letter to the mayor of that date, re- 
quested that the test be held as soon as possible, between then and 
March 14th. That Mayor Woodward consented for the test to be 
held beginning Saturday morning, March 14th. That before this test 
the mayor gave instructions that 250 tons of refuse each day be deliv- 
ered at the plant. The company claims that on the preceding Sunday 
it had been necessary to operate the plant burning refuse, and that 
they had not been able to shut down the plant on that day to clean 
out the furnaces. The company requested Mayor Woodward March 
12th that there be a light delivery of refuse into the pit on the day 
preceding the test, so that there might be no doubt of its ail being 
burned up and the pit clean by the morning of the test. Mayor Wood- 
ward acceded to this request, but "solely upon condition that you 
shut down no furnace, but keep them ail in service." This letter set 
the time for beginning the test at 9 o'clock in the morning. By ob- 
serving this condition imposed by the mayor, the company was unable 
to shut down or clean out the furnaces and gas passages, and had 
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to begin the test with whatever of dirt, slag, and dust had accumulated 
in the furnaces and the passages during the two weeks precéding. 

The master then fiiids that the Company should hâve had an oppor- 
tunity to clean ont the furnaces bef ore the test, as that is the usual cus- 
tom prevailing in testing ah kinds of plants. The company further 
claims that the plant suffered in this test under a second difficulty, 
for which, however, the city was in no way responsiblç. The refuse 
which was dehvered to the plant on the day bef ore the test was ail 
burned by 4 o'clock in the morning of the day of the test and the fires 
then had to be banked. This prevented the beginning of the test with 
a running start, as the contract prOvides. 

The report says: That a test of 24 hours was run, beginning Sat- 
urday, March 14, 1914, about 9 o'clock a. m., and that on this test 
the plant burned 225 tons of refuse,: thus falling short lOper cent, of 
the 250 tons guaranteed. That on this test the plant's steam production» 
as claimed by the company, was 2.47 pounds of steam per pound of 
refuse consumedj as compared with 1.96 pounds mentioned in the 
guaranty, but, as claimed by the city» was only 1.76 pounds, of steam 
per pound of refuse. : The diiî'erence between the parties on this point 
dépends on the proper interprétation of the contract, as will be ex- 
plained in discussing the August test. The finding is that the delay in 
rurining the test f rom December 29th to March 1.4th was thç. f ault of 
the city, that throughout this time the company was persistently en- 
deavoring to induce the city to supply the refuse required for a test, 
and that the plant was in suitable condition to be tested during that 
period. 

The master's report then refers to the fact that certain - changes 
were made by the company after this March, 1914, test. The master 
says : That before the March test Mr. Primrose, the company's, chief 
engineer, werit over the drawingsshowing: the contemplated changes 
with Councilman Ashley^ chairman of the sanitary committee of gên- 
erai council of Atlanta, and,. himself an engineer. Mr. Ashley made 
no objections to the proposed changes. That in its letter of March 16, 
1914, the company notified the city that it would at once set about 
making thèse changes, and in doing so would shut down the furnaces 
one at a time, keeping the other two furnaces in Opération to dispose of 
the city's refuse. That the changes would take about four weeks, and 
it would then ask for another test. While the changes wçre being made 
in accordance with this letter of March 16th, one furnace was shut 
down at a time to permit the changes, and the other furnaces were 
kept running night and day, including Sundays, to burn the refuse. 
That the city did nothing to let up on the delivèry of refuse at the 
plant, and it accumulated there faster than the two operating furnaces 
could burn it. 

Mayor Woodward wrote on March 24th and 25th, complaining of 
this condition. The company wrote the mayor on March 24th and 
April 8th, fully explaining the situation, but before the changes had 
been made on the third furnace, Mayor Woodward sent orders by 
Chief Jentzen to the company's superintendent at the plant that no 
further work should be done on Sundays, and that the police had been 
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instructed to enforce thèse orders. Accordingly, after Sunday, April 
12, 1914, the Company did not do any work at the plant on Sundays 
for three months, until Sunday, July 12, 1914, except to keep the fur- 
naces banked oyer Sunday, and did not even clean out the furnaces 
on Sunday. The company, in its letter to Mayor Woodward of April 
8, 1914, stated that it had completed the changes in two of the furnaces, 
and again stated that, as soon as the changes should be made in the last 
one, the company would notify the city that it was prepared to run 
a second test. To this Mayor Woodward replied under date of April 
17, 1914, saying, among other things : 

"I claim that you hâve no standing whatever to demand tests, only such 
as the city of Atlanta may agrée to, and that ail such tests, in the future, if 
any should be made, will be entlrely as the city directs." 

On April 18th the company wrote that the changes in the furnaces 
were completed, and they would be ready to run a test on April 30th, 
and asked the city to prépare the proper mixture of refuse and hâve 
its représentatives présent on that date. On April 20th the mayor 
wrote that the city was not ready for a test at that time, and neither 
was the plant; that "the pit of the plant has not been clear of garbage 
since the 16th of March." The mayor in that letter complains about 
the shutting down of the furnaces, one at a time, following the mak- 
ing of the changes, "in order to drill or hammer the slag out, of which 
there is about 50 tons in the chamber." The master finds that the city, 
through Mayor Woodward, thus again refused to test at the time re- 
quested by the company, and that such refusai was arbitrary and un- 
necessary. The report then says that the work at this plant is clearly 
a work of necessity for the protection of the public health, as is, in 
substance, alleged in the bill of complaint, paragraphs 57 and 67, and, 
in substance, admitted by the city's answer, paragraphs 57, 59 and 67, 
and as is testified by Counciiman Ashley, chairman of the sanitary 
committee of the gênerai council and member of the board of health. 

According to the report, on April 30, 1914, the date on which the 
company had requested and Mayor Woodward refused that a test be 
run, the plant was in proper condition to be tested ; that on that date it 
burned 263 tons of the city's ordinary refuse. A letter was written 
by the company to Mayor W'oodward on April 27th, in answer to his 
letter of April 20th, in which he refused to hold a test on April 30th, 
and in acceptance of Mayor Woodward's insistence that the plant 
should be run for some time bef ore testing, the company, in this letter, 
suggested that the plant be run up until May 25, 1914, and requested 
that Mayor Woodward agrée to a test within a fortnight following 
that date. Getting no answer to this request, the company wrote 
Mayor Woodward again on May 7, 1914, renewing this request, and 
under date of May 14, 1914, the mayor replies as f ollows : 

"Your letters of April 27th and May 7th received. ïaking the gênerai con- 
dition of your plant into considération, and its inability to perform what the 
contract and spécifications call for, I hâve considered it unnecessary to give 
any thought as to the time when a test shall be run. The type of furnace 
that has been placed there now is entirely dlfCerent from any heretofore at- 
tempted to be used, and is entirely différent from what your contract and 
spécifications call for. As I stated to you in my former letter, the city of At- 
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lanta Is In position to décline to take your plant at ail. It never bas ful- 
fllled the contract and, as regards to your stating or calling for a test on 
May 25tli, I am satisfied that the plant will be in no condition to go into a 
test. At the présent tiine we are not furnishing 45 per cent, of the garbage, 
nor nothing like that ainount, and until such tlme as we can furiilsh the 
regular amoiint of garbage, and when you get your plant in useful opération, 
Ijossibly within the next 60 or 90 days, there need be no talk of settlng a day 
for a test." 

The master says: 

"Hère again, the city, through Mayor Woodward, positlvely, and in my 
opinion arbitrarily and unnecessarily, refused the eompany's request for a test 
in the fortnight following May 25, 1914." 

He says the plant was then in condition to be tested, as ail the chang- 
es had been made. The report says that Mayor Woodward's letter of 
May 14, 1914, was the first objection received by the company from 
the city making the claim that the changes the company had made af ter 
the March test altered the type of the furnaces, so that they no longer 
conformed to the contract and spécifications, but that from this date, 
this claim has been the main reason put forward by Mayor Woodward 
for refusing the test, and, when the plant was again tested, in August, 
1914, for refusing to recognize that as an officiai test binding on the 
city. The master says it is therefore important that the nature of thèse 
changes be described. Ile says that the Destructor Company, as its 
justification for thèse changes, relies on the clause in the contract which 
reads as f ollows : 

"If in the tests the plant does not corne up to requlrements, or does not 
fulfill each and every one of the guarantees and spécifications, the city may 
refuse to accept the plant ; however, every reasonable opportunity shall be 
given the contracter to make changes in the incinerator if, by so dolng, it 
may be made to satisfactorily fuUill the requlrements and guarantees." 

The master then gives this description of the changes made and 
his opinion as to the changes : 

"The grates of the furnaces where the refuse is burned are supplied with a 
forced draft of air blown through holes in the bottoms of the burning grates, 
thus supplying wltli such air draft the oxygen which is essential for the 
combustion of the refuse. To further facilitate such combustion, the air for 
this forced draft is heated in a device known as the 'forced draft air preheat- 
er' before being supplied tlirough the burning grates of the furnaces. The 
beat for the forced draft air preheater comes from the waste gases after 
they hâve passed through the boilers, which operate the plant. Thèse gases 
hâve performed their full work in making steam in the boilers and are of no 
other économie value. Directly below the burning grate in each furnace is a 
chamber known as 'the clinker cooling chamber.' When the refuse on the 
burning grate has been sufficiently burned ont and reduced to clinker and 
ash, the burning grate is drawn baek, and the hot clinker and ash fall upon 
the clinker grate at the bottom of the clinker cooling chamber. The clinker 
cooling chamber is tightly inclosed. It comes between the forced draft air 
heater and the burning grate, so that the air for the forced draft, after 
being preheated in the preheater, passes through the clinker cooling cham- 
ber, where it acquires additlonal beat from the hot clinker and asli, and 
then passes through the bottom of the burning grate into the burning refuse. 

"The change made after the March test, which is now ob.1ected to by the 
city, is whoUy in the clinker cooling chamber. Before the cliange, the forced 
draft, after leaviniE; the preheater, had to pass through holes in the bottom 
of the clinker cooling grate and through the clinker and ash lying on this 
grate. The company found, in the fall and winter months, when the refuse 
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to be burned was dry and contained large amounts of ashes, besldes dlrt and 
sand in the street sweepings, that the resulting clinker, whicli was dumped 
from the burning grate to the clinker eooling grate below, was very dense and 
often almost molten, like lava, so that it spread ont over the clinker eooling 
grate like a pancake, and stopped up the holes in the bottom of the clinker 
eooling grate, and would not let enough of the forced draft air through to 
properly supply the Ares on the burning grate above. The change was made 
to remedy this difflculty. The change consisted in chipplng out the brlckwork 
in the walls of the clinker eooling chaniber for a few inches In depth and 
inserting cast iron boxes or ducts from a point below the clinker eooling 
grate to several feet up on the walls of the clinker eooling chamber. Thèse 
duets bave holes near the top a couple of feet above the clinker eooling 
grate, and below the burning grate. 

"After the installation of thèse ducts, the air from the forced draft air pre- 
heater passes into the same place as before, viz. the clinker eooling chamber, 
but now passes only partly through the old holes in the bottom of the clinker 
eooling grate and partly through the ducts around the clinker eooling grate. 
Thèse ducts, being of cast iron, absorb beat by radiation from the hot 
clinker and act on the clinker eooling grate and the air which passes through 
the ducts absorbs this beat. Practically as much beat from the clinker and 
ash on the clinker eooling grate Is conveyed to the burning grate above as 
before. The very practical advantage is galned by this change that, however 
dense and molten the clinker may be now, the air draft is not checked, and 
the burning grate gets at ail times a sufBcient air supply. This change does 
not aller the Heenan type of furnace called for in the contract and spécifica- 
tions. This change would not hâve been required, if the refuse delivered by 
the City would always be approximately the test mixture. 

"It is true that the ducts around the clinker eooling grate, introduced by this 
change, are not .shown on the blue print whlch was referred to in the contract 
signed by the parties, nor are they descrlbed in the paper entitled 'Description 
of Proposed Refuse Destructor Plant for City of Atlanta,' which is one of tlie 
papers physically attached to the contract. That description describes the 
clinker eooling grate and its opération as originally constructed and before 
the ducts had been Introduced by the change made after March test. The 
furnaces in the Atlanta plant work better sinee the change has been mad*-, 
and the city's objection to it seems to me captions." 

The master then refers to the city's requirement that the plant 
burn dead horses in this way : 

"In Aprll or May the city began delivering dead horses and mules at the 
plant and demauded that the company burn them. The company gave in to 
this demand and burned ail such large animais delivered. The weight of 
thèse animais was Included in the tonnage burned, but, except for such 
weight at 25 cents a ton, nothlng extra was allowed for the extra expense 
of burning thèse animais. Such burning required e.xtra labor in jacklng the 
carcasses into the combustion chamber, and required the shutting down of 
the furnace whlle the carcass was being put in. The delivery of such car- 
casses continued about three or four months, until after this court's injunc- 
tion order was granted in August, 1914, and durîng this time about 134 large 
carcasses were delivered by the city at the plant and burned by the company. 
This interfered materially with the opération of the plant." 

The master says the only clause in the contract on this subject 
is on page 2 of the "Spécifications by Contractor," which reads as 
f ollows : 

"Openings sufliclently large for placing carcasses In the combustion chamber 
will be provided for, and closed by means of an alrtight, brick-lined door." 

The master then says that on June 26, 1914, the mayor wrote, set- 
ting August 1, 1914, as the time limit beyond which he forbade the 
doing of any work on the plant, and notice to the same effect was 
232 F.— 49 
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reiterated in his letter of July 25, 1914. On June 29, 1914, the Com- 
pany wrote the mayor saying: 

"We wlsh to get a test on July ISth, and would ask that you agrée to 
hâve the materlal ready on that day." 

On July Ist the mayor repHed, positively refusing this request, 
on the ground that the plant, because of the changes made, did not, 
as he claimed, conform to the contract. The master holds that May- 
or Woodward's refusai to test on July 15, 1914, as requested by 
the Company, was, in his opinion arbitrary and unnecessary; that 
the plant was in condition to test on that day. After some corre- 
spondence and some personal interviews, Mayor Woodward, on July 
25th, said that the company could run a test on August 7th or 8th, 
for its own satisfaction, but that the city would not recognize it as 
an officiai test, or of any value or binding efïect. In this letter the 
mayor reiterated his notice that no work on the plant would be per- 
mitted beyond the Ist of August. The company answered July 29, 
1914, assenting that the test be hëld August 7th or 8th, and it was 
subsequently fixed to begin on Saturday morning, August 8, 1914. 
It is then said that for some time preceding the test a decidedly 
acrimonious correspondence had been passing between the company 
and the mayor, in which the company complained of his repeated re- 
fusais to test, of his shutting down the plant on Sundays and send- 
ing in many dead horses to be burned, the delivery of wet garbage 
without ashes, and other things which the company deemed unfair; 
and Mayor Woodward complained that the company was using 
wood, coal, and ashes of its own to mix with the garbage, and de- 
manded that the pit be cleaned up each night, and complained that 
unburned material was passing through the furnaces. 

The master then says : That on Friday, August 7, 1914, the day 
before the test, the city dumped into the pit between 280 and 284 
tons of very wet refuse. At 7 o'clock Friday morning there was al- 
ready about 20 tons in the bottom Of the pit, carried over from the 
previous day. That the stufï was so wet that the company had to add 
to it, to make it burn, about 30 tons of ashes which the company 
itself had collected. That this made about 334 tons of material, 
about 304 tons of it being wet material delivered by the city, to be 
burned by Saturday morning in order to clean the pit for the récep- 
tion of the test material. That at the normal rating of the plant, 
a little over 10 tons an hour, to burn this would hâve taken about 
32 hours, or until about 3 o'clock Saturday afternoon. That during 
Friday morning the company ran the plant slowly, so as not to run 
out of fuel before the beginning of the test, as it had done on the 
March test. That the city's deliveries on Friday were considerably 
heavier in the afternoon than in the morning, and that the company, 
from then on, ran the plant at its utmost capacity, in an effort to 
dispose of the stufï by vSaturday morning. That the city's repré- 
sentatives, Councilman Ashley and Mr. Lederle, and the company's 
engineer, came to the plant on Saturday morning to run the test. 
That the time of beginning was then postponed by the city, with 
Mayor Woodward's consent, until 11 o'clock Saturday morning. 
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About that time he came to the plant. That there was then be- 
tween 50 and 60 tons of refuse in the pit. The company's engineers 
complained of the heavy deliveries on Friday. Mayor Woodward 
complained of the stuff remaining in the pit and refused to wait any 
longer, and about 11 :30, over the protest of the company's représent- 
atives, he directed Chief Jentzen to dump into the pit, on top of the 
tonnage which was already there, the garbage which had been col- 
lected for the test. Mayor Woodward, Councilman Ashley, and Mr. 
Lederle then refused to take any part in running the test that day 
and went away. The master says : 

"I flnd that the company was not responsible for the extra quantlties of 
wet refuse which were dellvered on the day before the test." 

Then it is said: That soon after Mayor Woodward, Councilman 
Ashley, and Mr. Lederle left the plant on Saturday morning, August 
8, 1914, Chief Jentzen, under Mayor Woodward's orders, began dump- 
ing into the pit the garbage which had been collected for the test. That 
the amount of garbage in the bottom of the pit when this dumping 
began was measured in feet, sampled, and estimated in weight at about 
53 tons of wet, soggy stuff. That at 11 :50 Saturday morning, August 
8, 1914, the company began to run the 24-hour test, and ended the test 
at 11 :50 on Sunday morning. The test was run, and the readings of 
the various instruments taken by and under the direction of Gabriel R. 
Solomon, Esq., of the Solomon-Norcross Company, engineers, of At- 
lanta; he having been retained by the company just before the test 
as an impartial engineer to run it. That Mr. Solomon made a report 
on the performance of the plant on this test, to the correctness of 
which he testified on the trial. As to this report the master says : 

•'I find that It Is true, aiid correetly sets forth the performance of the 
plant on the test. Mr. Solomon's report contalns a few matters which he 
learned from others, and to thèse parts objection was made by the city, and 
they were not received as évidence. The truth of thèse parts was, however, 
proved by other witnesses." 

The master, as shown by the foregoing, evidently thought that the 
company was diligent in requesting tests of the plant, and that the 
city was at fault in refusing them. I hâve examined the parts of the 
évidence most material on this question, and I am satisfied that the 
évidence is sufficient to justify the master's finding. 

Section S of the spécifications, which states of what the refuse would 
consist, and the proportions, has been quoted above. I think this means 
exactly what it says — that the city represented that approximately 
the refuse would consist of those proportions. Of course, this must 
be taken in connection with the common sensé of the matter, and this 
is that thèse proportions would necessarily vary somewhat with the 
seasons. As the master says in his report, thèse proportions of refuse 
varj' widely between summer and winter, and somewhat ail the time, 
but finds that the proportions stated are about the average of the year 
in Atlanta. If practically thèse proportions were used in the tests 
which were to be run to détermine the efficiency of the plant, I do not 
think it was meant that the city must furnish close to thèse proportions 
at ail times. This could not hâve been true, and allowed for the com- 
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mon sensé and ordinary knowledge ôf the persons entering înto the 
contract. Of course, it follows that, if the plant stood the tests on 
a mixture approximating what is stated in the spécifications, then, as to 
this f eature, the company would hâve compHed with its contract. 

We come naturally and in order now to the next question of im- 
portance involved in this case, and that is : Did the plant comply with 
the provisions of the contract that it should destroy 250 tons of refuse 
in 24 hours? On the first test, made in March, 1914, it appears that 
the plant failed in this respect, and destroyed only 225 tons, falling 
short 25 tons of the requirements of the contract. The master says 
that immediately after this test of March, 1914, the company notified 
the city in its letter of March 16th that it would at once set about 
making certain changes in the plant, and would shut down one f urnace 
at a time, etc. On Slay 14, 1914, the mayor wrote, objecting to thèse 
changes and claiming that the plant no longer conformed to the con- 
tract and spécifications, and since that time the mayor has put this 
forward as a reason for refusing to regard the tests made as officiai 
tests. The character of changes made has been referred to above, and 
the master says that the changes made did not alter the Heenan type 
of furnace called for by the spécifications. The master concludes that: 

"The furnaces in the Atlanta plant work better since the change has beea 
made, and the clty's objection to it seems to me to be captions." 

I was wholly unable to see during the argument, and I am unable 
to see now, how this change in the furnaces could be called such a 
substantial and radical change, under ail the circumstances, as to give 
the city the right to repudiate its obligation under the contract. Cer- 
tainly this is so if the effect of it was to make the plant work better 
and destroy the amount of tonnage per day required by the contract. 
On the subject of the plant's capacity to destroy the refuse, the master 
finds this : He quotes f rom the contract : 

"That the plant shall be capable of destroying in normal opération 250 tons 
of refuse per 24 hours wlthout the use of additional fuel." 

And then he proceeds: 

"I find that on the 24-hour test of August 8, 1914, the plant destroyed 278.89 
tons of refuse without the use of additional fuel. This was 11.55 per cent, 
more than the 250 tons mentioned in this guaranty." 

I shall refer hereafter to a test run in May, 1915, by the gentlemen 
appointed by the court to make such a test ; but my conclusion is, f rom 
what the master finds and from the évidence on which he acted, that 
the plant is capable of destroying 250 tons of refuse in 24 hours with- 
out the use of additional fuel. The plant is not called upon to do this 
usually, and probably not very of ten ; but it must be concluded from 
the évidence that it can do it when necessary and when required. 

In référence to the guaranty in the contract, as follows: 

"That the number of pounds of refuse burned per hour, per square foot of 
that grate area upon whlch final combustion takes place in the proposed 
plant, shall not be less than 115 pouuds" 
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— the master finds that : 

"The grate area of the three furnaces is 180 square feet. That belng 
so, this guaranty in différent language covers substantially the same ground 
as the flrst guaranty, viz., the capacity of the furnaces. The 115 pounds per 
square foot of grate area, multiplied by 180, the number of square feet of 
grate area, glves 20,700 pounds of refuse to be burned per hour. Multiplying 
thls by 24, the number of hours in a day, gives 498,800 pounds as the number 
of pounds of refuse to be burned per day. This is almost the same as the 
500,000 pounds of refuse, or the 250 tons per day, covered by the flrst 
guaranty." 

The master then finds that: 

"On the 24-hour test of August 8, 1914, there were burned 278.89 tons, 
which is 557,780 pounds of refuse. This is 23,240 pounds per hour, and for 
the 180 square feet of grate area is 129 pounds per square foot of grate 
area, as compared with the 115 pounds mentioned in this guaranty." 

In other words, if the finding as to the 250 tons per day is correct, 
it covers this guaranty as well. 

There is a guaranty in the contract that : 

"No nuisance offensive to persons outside of the plant shall be created 
in the ordinary opération of the plant ; that the combustion shall be com- 
pleted — i. e., that ail combustible gases shall be fixed by oxygen, and that no 
dust, odors, or noxlous gases shall escape from the chimney or the building, 
so that the plant shall be practically smokeless In opération." 

On this subject, in the report of the Solomon-Norcross Company, 
engineers, of the test of August 8, 1914, this is said, first referring to 
the provision of the contract that no nuisance whatever shall be created, 
quoted above: 

"In my Judgment this condition is satlsfactorily met by the plant opéra- 
tion. I observed carefully, at fréquent intervais, the condition in the varl- 
ous parts of the plant. Only at rare intervais could smoke be seen coming 
from the chimney. On two occasions of about one minute duration, a black 
smoke issued from the chimney, but almost immediately disappeared in the 
air. Investigation indicated that this was caused by the simultaneous firing 
of the several furnaces, with charges containing a large amount of paper and 
rubbish, and not to the design of the furnace, and that the color was proba- 
bly due to the présence in the chimney gases of carbon, small particles of 
burned and charred paper." 

The master further finds that: 

"Mayor Woodward, Councllman Ashley, and other of the city's wltnesses 
testifled to complaints being made by citizens at varions times. The fact of 
making complaint, however, is only hearsay, and not proof that there was 
any justification for the complaint. I flnd that there were smells coming from 
the plant at times, and especlally during August, 1914, when wltnesses hâve 
testlfied that the plant was unable to get the pit eompletely empty for several 
weeks, and that the sour garbage in the bottom, when uncovered, smelled to 
heaven, and that the smell could be notlced several blocks away. Council- 
man Ashley testifled that it was only the stuff in the pit that smelled, and 
that only when it had been in the pit a long tinie. There were a number of 
wltnesses from the W. & A. roundhouse, just about 40O feet from the plant. 
They testifled that the smell from the direction of the plant was very bad in 
summer of 1914, when the wind blew from that direction. This may hâve 
been the smell from the pit, in August, mentioned above. The most of the 
wltnesses characterized the smell as like excrément or 'night soil.' There 
is a place near the plant where the city pumps 'night soil' into the sewer. 
There were also some wltnesses who testifled that, when the wlnd blew from 
the direction of the plant, they smelled, in the Austell Building and ohe or 
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Iwo other places, smells which they thought came froni the plant, several 
blocks away, whlch eaused them to shut down their office Windows. Some of 
thèse smells probably came from the plant; but they were only occaslonal, 
and not, apparently, of a serions nature. I flnd that at varions tlmes, for 
short periods of time, smoke was emitted from the chiraney of the plant. 
This happened at long intervais, and I do not think that there has been any 
real nuisance in the opération of the plant. When the plant is properly 
operated, uo offensive smells should come from the stack." 

Counsel for the city differ with this, and earnestly claim that the 
plant was offensive while in opération, and that the smell was be- 
yond anything allowed for by the contract. I do not think the 
évidence is such as to justify the court in differing with the master 
about this. He conckides that the plant, when properly operated, 
should produce no offensive smells, and I do not see why it 
should, if the refuse is delivered in the proper way and destroyed 
as delivered, or within a reasonable time after delivery, and I do 
not think that it is satisfactorily shown that the plant wiU create 
such odors. 

Another provision of the contract is : 

"That at no time durlng the normal opération of the plant, including charg- 
ing, stoking, and cllnkering, shall the température In the combustion chamber, 
due to defects in design or construction, and as ascertained from a eon- 
tinuous record of a Fery radiation pyrometer, fall below 1,250 degrees Fahr., 
and that an average température of at least 1,500 degrees Fahr., shall be 
maintained in the combustion chamber." 

It is then found : That in the 24-hour test of August 8, 1914, at 
no time during the normal opération of the plant, including charging, 
stoking, and clinkering, did the température in the combustion cham- 
ber, due to defects in design or construction, fall below 1,250 de- 
grees Fahr., and that an average température of 1,633 degrees Fahr. 
was maintained in the combustion chamber. Only once, and then 
only for a short period, and in only one of the three combustion 
chambers, did the température fall below 1,250 degrees Fahr. That 
at 4:45 p. m. the température in the combustion chamber of furnace 
No. 3 fell below 1,250 degrees and registered 1,100 degrees. This 
was not due to defects in design or construction. The reason was 
that at that time this furnace was being fed with wet garbage, 
because for several hours preceding this time only wet garbage, in- 
cluding rotten watermelons, had been dumped into the pit. "That 
the températures were not ascertained from a continuons record of 
a Fery radiation pyrometer, but by other good standard instruments, 
viz. a Foster fîxed focus pyrometer and a thermo couple pyrometer, 
which determined the température as well." As I understand the 
testimony on this subject, the finding of the master is abundantly 
supported by the évidence. 

Another provision of the contract is this : 

"That the residual from the furnace shall be thoroughly burned, hard, in- 
nocuous clinker and ash, free f rom organlc matter, suitaWe for concrète work, 
road foundation," etc. 

As to this the master says : 

"I flnd that on the 24-hour test of August 8, 1914, the residual from the 
furnace on this test was thoroughly burned, hard, innocuous clinker and 
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ash, substantially free from organic niatter and suitable for concrète work, 
road foundatlon, etc. ïhe furnaces burned 278.89 tons, which is 557,780 
pounds of refuse, on that day. The cllnker pile was thoroughly raked for 
unburned material In the resldual, and only 235% pounds of partly burned 
organic matter were found. This welght included the water absorbed by this 
material from the water put on the clinker pile by the city. This consisted 
chiefly of banana stalks, water melon rinds, and newspaper. This partly 
burned material, including the water absorbed by it in the wetting down of 
the clinker pile, is only one pound in 2,372 pounds burned, or .04 of 1 per cent. 
This small amount of partly burned material was negligible. Even this small 
portion of unburned material would, in ail probability, hâve been burned up 
in the hot clinker plie, if the pile had not been wet down as the clinker was 
dumped on it." 

This has been a serious subject of argument since this case com- 
menced. Undoubtedly there were small particles of unburned ma- 
terial which came eut with the clinker. It is perfectly clear, and the 
évidence ail shows, however, that thèse particles would hâve been 
Completel}' destroyed in the clinker pile if it had been left standing a 
little while on the yard; but water was immediately applied to it, 
for the purpose, as the city claims, of cooling it to enable the em- 
ployés to haul it off. This does not seem to me to be a just objection 
to the efficiency of the plant, when, in fair opération, it certainly 
seems that with reasonable co-operation between the city and the 
Destructor Company this could hâve been largely, or even entirely, 
remedied by allowing the clinker to remain for a short time before 
removing it. How thèse little pièces of paper escape from the ter- 
rible beat to which they are subject ed is a mystery to me, as it ap- 
pears to hâve been to Dr. Coon, who was head of the commission 
appointed by the court to run a test, to which I will refer later. 

It will be seen from the guaranty with référence to the residual 
that it must be suitable for concrète work, road "foundations, etc. 
There was ample testimony to support the finding of the master 
that the clinker complied with this guaranty of the contract, sup- 
ported, I think, by the testimony of Mr. Solomon, of the Solomon- 
Norcross Company, and also by that of Mr. Foster, the président of 
the Destructor Company, and of Dr. Rudolph Herring, the sani- 
tary engineer, and Col. William L. Peel, of Atlanta. Col. Wm. L. 
Peel testified in référence to this clinker as follows : 

"I think it Is about as valuable as crushed stone, because it will bind, and 
stone will not. Q. Did the stuff that you saw out there, had it matted and 
bound together? A. Tes, sir ; where it had been traveled on sufflciently, 
it had matted and packed down smooth. Q. Did you see any foreign matter 
in there, except hard, innocuous cinder? A. Not a particle. Q. To what 
extent hâve the streets in that section of the city been covered with it? A. 
A number of streets there hâve been made passable and very good streets. Q. 
How long a stretch would you say you saw? A. Well, one or two blocks in a 
pièce, maybe three blocks, and several pièces of streets, quite a number of 
them. » * * This stuff is too valuable to be filling in people's property 
with. It ought to ail be used on the impassable streets over there in that part 
of the town ; It is so valuable it ought to be put on the streets, instead of put- 
ting it on private proijerty. Q. Do you think it is as good stufC as chert? A. 
I think it is better than chert ; chert will wash, and wash away, but this, 
I don't think it will. It binds. Q. What would you say its commercial 
value would be? Give us an idea. A. It looks to me like it Is as valuable as 
crushed stone." 
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There wâs other testimony on this siibject, some of which seems 
to be a contradiction of that of Col. Peel. Certain citizens living 
in the neighborhood where this cinder was dumped objected to it, 
and thought it contained a considérable quantity of unburned and 
offensive stuff. But, taking the whole of the testimony together, 
I do not think it can be said that the master's finding is not fairly 
supported. 

There is a guaranty in the contract as to the flues, dust coUectors, 
furnaces, and combustion chambers being so arranged that it shall 
not be necessary to shut down more than one unit of the plant, and 
that for not more than 48 hours, in order to remove thoroughly ail 
dust and ashes. The master tinds that this was complied with, and 
that it was not necessary to shut down the plant longer than was 
provided in the contract. I agrée with him in his finding on this 
point. 

The guaranty in the contract as to the steam production is a ques- 
tion which has been much discussed. This guaranty is that the 
number of pounds of steam generated in the boiler from and at 
212 degrees Fahr. per pound of refuse consumed shall not be less 
than the amount stated in the bid, and that amount is 1.96 pounds. 
The master calls the dispute on this subject "the principal dispute be- 
fore me concerning the test of August 8, 1914." _ Mr. Solomon, of 
the Solomon-Norcross Company, reports as to this: 

"I find that the rate of evaporatlon durlng the test was 1.&53, which is lésa 
than the guaranteed rate by .007 of a pound or .SG of 1 per cent. The calcula- 
tions from which this rate was determlned are shown in the appendlx. It will 
be noted: 

"(1) That whlle the rate of evaporation fell below that specifled by .36 of 1 
per cent., the plant produced 11.1 per cent more steam from the 278.89 tons 
of refuse incinerated tlian it would hâve produced from 250 tons, the guar- 
anteed amount, at the guaranteed rate of 1.96. In other words, there was 
available for power purposes, from the plant, because of its iucreased capacity, 
11.1 per cent, more steam than was required by tiie guarantee. 

"(2) That the material burned was not in accordance with the proportions 
stated lu the spécifications. 

■'(3) That in that portion welghed there was an excess of nïaterial difflcult 
to burn, over the percentage speeified. 

"(4) That between the hours of 3 p. m. and 5 p. m. on Saturday garbage 
only was dumped into the pit. This mixture, being difflcult to burn, naturally 
reduced the rate of evaporatlon. I noted that, while tliis material was being 
placed in the furnaces, the production of steam was so reduced that tlie pop 
valve in the steam discharge Une failed to work, and the amount of steam pro- 
duced was greatly below that which prevalled durlng the other hours of the 
test. 

"(5) That the amount of refuse remainlng in the pit fronï Friday was es- 
tlmated as 52.91 tous. This material, because it had been at the iwttom of 
the pit for a number of days, contaiued an excess of nioisture, and did not 
conform to test mixture, and its volume was based on an estimate determlned 
by measuring the depth of the material in the pit, and weighing samples tak- 
en at random to détermine the weight of the balance. I believe my estimate 
on the amount of material burned, but not welghed, is conservative, and less 
than the tonnage actually in the pit when the test mixture was added ; but 
a small error in estimatlng this tonnage mlght increase the rate of evaporation 
to the guaranteed rate." 

On this question the master says : 

"Tlie plant produces steam in two, and only two, places: Unusable steam 
Is produced in the furnaces themselves from the water in the refuse. This un- 
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usable steam passes off up the chimney stack wlth the other gases of com- 
bustion. (2) Usable steam', ail of which is produced in the boiler. The Com- 
pany claims that the expression 'steam generated in the boiler' is used to dis- 
tingnish the usable steam froiu the unusuable steam. 

"The Company claims that the purpose of the steam production guaranty is 
to insure to the clty the production by the plant as a vvhole of surplus steam 
which could be utilized for power purposes. The company claims, therefore, 
that the steam' generated or evaporated in the boilers by the economical opér- 
ation of the plant as a whole should be nieasured, and that it is entitled to 
crédit for the opération of the feedwater heaters. Thèse feedwater heaters 
themselves produce no steam. They are accessories of the boilers, and the city's 
spécifications require such boiler accessories. They utilize the exhaust steam 
from the auxiliary machinery to raise the température of tlie water coming 
out of the city main from about 78.9 Fahr. to about 203 Fahr. before the wa- 
ter is fed into the boilers. The steam from' the auxiliaries so utilized by the 
feedwater heaters bas already fully served its purpose as steam in ruuning 
the auxiliaries, and has no value except as the remaining beat in it is thus 
used in the feedwater heaters. This is the utilization of what would other- 
wise be a waste product, and is one of the économies in this plant's opération. 

"The city claims, on the other hand, that under this guaranty no crédit 
should be allowed the plant for the performance of the feedwater heaters, but 
that the température of the feedwater should be taljen only as it goes into the 
boilers at about 203 degrees, after passing through the feedwater heaters, not 
at about 78.9 degrees, as it cornes from the city main. The expert testimony 
shows that on tests of the efficiency of boilers only the tenïperature of the wa- 
ter going into the boiler is read as it goes into the boiler, and that no crédit 
is allowed on a test of a boiler alone for the performance of the feedwater 
heater (an accessory of the boiler) in previously raising the température of 
the water to that point. But, on the other hand, on tests of the efflciency of 
an entire plant (an over-all test, as they are sometimes called), the tempéra- 
ture of the water is read on the other side of the feedwater heater, and créd- 
it is allowed for the opération of the feedwater heater in raising the tempéra- 
ture of the water before it is fed to the twiler. As this is a question of the 
interprétation of the contract, and ail such questions were reserved by the 
court, I hâve not passed on the respective claims of the parties." 

There is another dispute between the parties as to the meaning of 
this steam production guaranty ; the company claiming that, the basis 
of this guaranty being the weight of the refuse "consumed," it would 
mean the weight of the refuse fed into the furnace, less the weight of 
the unconsumed portion coming out in the residual as clinker and ash. 
The city, on the other hand, disputes this claim, and contends that the 
words "refuse consumed" in this guaranty means "refuse fed into 
the furnaces." 

According to the master's report, the testimony of Dr. Rudolph 
Herring, Mr. Solomon, Mr. Dowd, and Mr. Primrose was that the 
weight of the residual should be deducted from the amount of refuse 
in order to ascertain whether there was a compliance with this part of 
the contract, and Messrs. Pool, Ashley, and Lederle, on the other 
hand, testified on behalf of the city, and in their opinion the correct 
way to compute steam production is on the weight of the refuse fed 
into the furnaces, without taking any accourit of the residual. 

The provision of the contract is "per pound of refuse consumed," 
and it seems to me that much importance should be attached to the use 
of this word "consumed," because the very meaning of the word "re- 
sidual," or "residuum," is that there is something left unconsumed. 
So that I am disposed to agrée with the gentlemen who testify that it 
should be deducted before making the calculation. 
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The master finds in référence to allowance for wear and tear: 
•'As stated above In another fliiding, the contract provides tliat allowance 
shall be made for 'ordlnary wear and tear' In deternnning fulfillment of the 
guaranties. The test of August 8, 1914, was run about a year after the plant 
had been put into opération, and during that time It had been subjected to 
hard usage. The clty's printed siieciflcatious, section 4, allow for the annual dé- 
préciation of the plant as a whole, and the testim'onj- shows that the efficiency 
of the plant as to steam production dépréciâtes about 10 per cent, the first 
year and about 5 per cent, the next year, and can thereafter be maintained 
at that efficiency wlth proper care and expeuditure for upkeep. That is to say, 
at the end of one year's opération 10 iwr cent, should be allowed for wear and 
tear, and deduoted from the 1.96 pounds of steam per pound of refuse cou- 
sumed, as guaranteed at the begiuning, maldng that guaranty, with allowance 
for wear and tear, 1.7G1. At the end of the second year's opération a further 
5 per cent, should be allowed for wear and tear, making that guaranty, with 
allowance for wear and tear, 1.666." 

What the master finds is : That on the test of 24 hours of August 
8, 1914, the total weight of refuse f ed into the furnaces and incinerated 
was 278.89 tons. That the weight of the residual was 53.88. Deduct- 
ing the weight of the residual from the weight of the refuse fed into 
the furnaces and incinerated, leaves 225.01 tons, on which the company 
claims the steam production should be based. He says : 

"If, as the Company claims, thls was a plant test, so that the plant should 
be credited with the opération of the feedwater heater,.and if, as the Com- 
pany claim's, the steam production is based on the tonnage of refuse inciner- 
ated, less the weight of tho residual, then the number of iwunds of steam 
generated in the boilers, from and at 212 degrees Fahr. per pound of refuse, 
was 1.953, as compared with the 1.96 guarantied, without any allowance for 
wear and tear. This is less than the guarantied rate, without allowance for 
wear and tear, by .007 of a pound, or .36 of 1 per cent. This very small de- 
flciency would hâve been more than made good, had it not been for the 53 
tons of wet garbage in the bottom of the pit, and had the plant not been fed 
wholly wlth the wet garbage for several hours on Sunday afternoon, inclnd- 
ing 3,500 pounds of rotten watermelons. It was during this very period that 
the steam production noticeably fell off. Wlth any allowance for wear and 
tear, the guaranty on this construction of the contract was exceeded. ï'ur- 
thermore, while the rate of evaporation fell below that speclfied by .36 of 1 
per cent., the plant produced 11.1 per cent, m'ore steam from the 278.89 tons 
of refuse incinerated than it would hâve produced from 250 tons, the guar- 
anteed amoimt, at the guaranteed rate of 1.96 per pound, without allowance 
for wear and tear. In other words, there was available for power purposes 
from the plant, because of this increased eapacity, 11.1 per cent, more steam 
than was required by the guaranty. 

"If, on the other hand, as the city claims, this was a boiler test, so that the 
plant should not be credited with the opération of the feedwater heater, and 
il, also, as the city claims, the steam production is to be based on the tonnage 
of refuse incinerated, without deducting the weight of the residual, then the 
number of pounds of steam generated In the boiler from and at 212 degrees 
Fahr. per pound of refuse incinerated was 1.56. If the plant was glven créd- 
it, aa the company claims, for the opération of the feedwater heater, but the 
company's claim about the weight of the residual is not allowed, then the 
number of pounds of steam generated in the boiler from and at 212 degrees 
Fahr. per pound of refuse incinerated was 1.59. If, accordlng to the city's 
claim, the plant Is not given crédit for the opération of the feedwater heater, 
but, according to the company's claim, the déduction of the weight of the re- 
sidual is allowed, then the nunïber of pounds of steam generated in the boUer 
from and at 212 degrees Fahr. per pound of refuse was 1.87." 

I am perfectly satisfied, after examining carefully the évidence on 
the subject, that this plant will produce, in fair opération, the amount 
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of steam guaranteed in the contract. The test of August 8, 1914, as 
I hâve quoted it above from Mr. Solomon's report, was clearly not 
a fair test of what the plant could do, under ail the circumstances, and 
even then it lacked a very trifling per cent, of coming up to the guar- 
anty. I should find this to be true, even without the added observa- 
tions of Dr. Coon and his associâtes on their test in May, 1915. 

As to the guaranty of labor cost to operate the plant, I think the- 
record shows that the 25 cents per ton guaranteed was sufficient for 
the cost of labor engaged in operating the plant. That is the labor 
ictually employed in the plant. 

In order to increase the draft from the furnaces and to assist in the 
destruction, or perhaps the nonaccumulation, of slag, the company 
installed what it called an induced draft fan. This induced draft fan 
is spoken of by the master in this way : 

"ïhls fan may be operated or not, as the operator desires, whieli Is a valu- 
able feature. When operated, it uses, for power to drive it, a very small per- 
centage of tlie surplus steam produced in tlie opération of the plant. When 
operated, it increases the draft up the stack and draws off more rapidly from 
the furnace the gases produced by combustion. Now, since the fan has been 
installed, even when the passages through which the gases pass from the fur- 
nace up to the base of the stack may become partly stopped up by dust or 
slag, the draft is sufficient to carry off ail the gases. The back draft, which 
formerly occurred at tim'es when such passages became partly clogged up, is 
now prevented, and the excessive température in the furnaces and passages, 
the formation of slag which formerly resulted from such partial stoppage of 
the passages, now never occur. The installation of the induced draft fan 
overcomes many of the difflcultles growing ont of the mixture not approxi- 
mating the test mixture, and improves the opération of the plant. The in- 
duced draft fan is not ueeded when the furnaces are runnlng on a mixture of 
refuse approximating that specifled in the contract." 

It seems that this induced draft fan has two purposes, if I under- 
stand it; at least it is claimed that it brings about two results. One 
is its bénéficiai effect as to the accumulation of slag, and the other 
is as to helping the ventilation of the plant by preventing back draft. 
I do not see any reason whatever why this induced draft fan does not 
resuit in a bénéficiai effect on the plant. The city was notified by the 
company of the installation of this induced draft fan about December 
4, 1914, but according to the testimony of the defendant's own wit- 
nesses it was completed and put into opération October 27, 1914. So 
far as I can ascertain, the spécifications do not require the installation 
of this induced draft fan ; but it was added voluntarily by the De- 
structor Company for the purpose of aiding in the satisfactory work- 
ing of the plant. 

I hâve had some doubt as to whether or not the date of the installa- 
tion of this induced draft fan was not the time at which the contract 
should be considered as finally completed ; but, while I think this in- 
duced draft fan was bénéficiai to the working of the plant, I do not 
think this voluntary addition by the company, as it seems from the 
évidence in the case to hâve been, would be such a part of the construc- 
tion of the plant as would make the plant incomplète without it. I 
think it must be held that the plant was in a condition for useful opér- 
ation in accordance with the contract, and was doing the work ré- 
quired by the contract on August 8, 1914, as shown by the .est made 
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at that time under the observation for the company of Mr. Golomon, 
of the Solomon-Norcross Company. 

I hâve not noticed the contention of the city that the city had the 
right, under the contract, to judge as to vi^hether the contract was 
satisfactorily completed. The provision of the contract upon which 
this contention is based has already been quoted in full on page 7S7 
above. It is perfectly évident, I think, from reading this provision 
of the contract, what was meant ; that is, as the work progressed the 
city had the right to object to the character of the material used, the 
brick, iron, etc., and to the manner, to some extent, at least, in which 
the work was being done. This right the city exercised, as I under- 
stand it, in a number of instances, as to the window franies, the glass 
used in the windows, as to the kind of doors put in, and perhaps in 
other particulars; but when the work went on until the building was 
completed, the machinery put in and adjusted, and the claim made by 
the contracter that the plant was complète and ready for useful op- 
ération, and the city was not satisfied, then the question of whether 
there had been a complète exécution of the contract on the part of the 
contracter should be determined by the three persons, as indicated. 

Numerous authorities are cited by counsel for the city to the effect 
that where, in a case of construction such as this, the question of the 
satisfactory character of the work is left to an engineer or représen- 
tative to détermine, his judgment is final and conclusive. I do not 
differ with thèse authorities at ail. They are fully recognized, but in 
this case, I think, so far as the judgment of the engineer or city 
officiai is concerned, it was as to the material and the work as it 
progressed, and that, when the contracter claimed that the work was 
completed and the city was not satisfied, then, in that event, the mat- 
ter was to be left for détermination to three gentlemen, to be selected 
and to test the plant in accordance with the provisions of the contract. 

There has been some discussion in the case about the trolley hoists, 
and with référence to their efficiency in accomplishing the purpose 
for which they were put into the plant. I think there is some objec- 
tion to the trolley hoists, but I do not think it is sufficient to cause a 
rejection of the plant. The trolley hoists are an appendage to the 
plant, lifting the refuse from the pit, into which it is thrown from 
the carts, and placing it over and emptying it into the furnace hoppers. 

I do not think, as just stated, that this is a ground for the rejec- 
tion of the plant, because it, is clear that the Destructor Company made 
diligent effort to get the best apparatus of the kind that Could be ob- 
tained, and it works very well when in opération. The difficulty 
about it is it breaks down oftener than it should for the proper opéra- 
tion of the plant. I think the Destructor Company should be required 
to remedy this. 

In Dr. Coon's report for the commission appointed by this court, he 
says this : 

"A spécifie contention of the city was that the trolley hoists operating the 
grab buckets wliich hoist the refuse from the garbage plt and dump it into tlie 
furnace hoppers frequently break down, and thus cause delay, trouble, and 
needless expense. It is needless to state that thèse hoists operate under 
very trying conditions. They niust be dust and beat proof. If thèse hoists 



DESTRUCTOB 00. V. CITY OF ATLANTA 781 

are not the very best that can be procured, the Destructor Company should 
be requlred to furnish them. In our opinion the clty should requlre the 
Destructor Company to provide for thèse hoists completely Inclosed motors 
with waste-packed bearlngs." 

This is a matter that must be determined, however, in forming the 
decree. The trolley hoists now in use hâve enabled the company to 
destroy ail of the refuse furnished by the city during the entire period 
they hâve been running it, but still I do not think they can be held to 
be entirely satisfactory as they are. 

[3] There is a claim on the part of the défendant, in the printed 
argument by counsel, that the city is entitled to some recovery, under 
the provisions of the contract, against the Destructor Company for the 
nonfulfillment of its contract at the time specified in the contract. As 
I understand it, the contract Vk^as to hâve been completed and the plant 
ready for useful opération on August 15, 1913. As a matter of fact 
the city commenced to deliver refuse at the plant on August 18th, 
only three days after the time when, according to anybody's contention, 
the plant should hâve been completed. In view of this fact, I do not 
see how the city can justly make such claim. Of course, the purpose 
of making this provision for damages and agreeing upon the amount 
of damages per day for the noncompletion of the contract was the 
fact that the city would be deprived of the use of it, and where they 
went almost immediately into the use of the plant, by delivering the 
material there and having it disposed of, they ought not fairly to be 
allovved this claim. It is true that, to put the plant in a perfectly 
satisfactory condition, certain changes and additions were necessary, 
which prevented its final completion and compliance with ail the guar- 
anties of the contract until after the test made in August, 1914, which 
was supervised by Mr. Solomon, of the Solomon-Norcross Company, 
and it was then practically and substantially completed in accordance 
with the requirements of the contract. 

So far as I can ascertain them, I hâve gone over the objections made 
by the défendant to the action of the master in admitting or rejecting 
testimony, and I am inclined to think that counsel for the Destructor 
Company are correct as to a great many of them, that there was no 
exception noted at the time that the master ruled, which would seem 
to aflfect them as much as it would objections made to testimony in 
court and the action of the court not excepted lo and noted at the time. 
But this is immaterial, because I do not find that any of the testi- 
mony admitted or rejected is such that the master' s action affected 
the resuit of the case. The testimony is, I think, abundant upon the 
main points in the case and which control it, and fully justified the 
master's conclusions. Consequently his admission of testimony or his 
rejection of testimony which would not hâve altered the resuit is im- 
material on this hearing. The objection, for instance, to évidence in 
référence to the old contract, it seems to me, could not hâve affected 
this hearing in any way. The city wanted to introduce évidence, at 
one time, as to the cost of the building. This was objected to, but 
it is stated no exceptions were noted. Whether there were or not, the 
évidence would not change the resuit of this case, because the plaintifï 



782 232 FEDKRAL REPORTER 

can recover only the contract price and such expansé of operating 
the plant as may be found. The objection to Dr. Herring's qualifica- 
tion to testify as an expert, and évidence showing that he had been in 
tiie city's employment, I do not think is meritorious, because his testi- 
mony shows that he had had large expérience, and so far as I hâve 
been able to examine his testimony, he testified to matters as to which 
he certainly had knowledge, information, and expérience to justify his 
testimony. As I understand, it was also objected that he was allowed 
to testify that this plant was a substantial compliance with the con- 
tract. I think this testimony was compétent; but, whether it was or 
not, the matters that I hâve determined show, I think, satisf actory and 
such compliance with the contract as justifies a recovery. Ail of thèse 
exceptions must be overruled. 

[4] During the progress of the case, the court, upon a showing made 
by the company, claiming that the plant was completed, but that the 
city refused to act with the company in arranging for a test by ap- 
pointing some one to represent it, I appointed three gentlemen to make 
this test, as has already been stated. I acted, as stated at the time, 
very largely on the authority of the décision of the Circuit Court of 
Appeals for the Eighth Circuit in the case of Castle Creek Water Com- 
pany V. City of Aspen, 146 Fed. 8, 76 C. C. A. 516, 8 Ann. Cas. 660; 
but it seems to me, under the facts of this case, and the situation of 
the parties, to be entirely within the scope and power of a court of 
equity to appoint such a board of commissioners. Thèse gentlemen, as 
conceded by everybody interested, were entirely disinterested, ail 
gentlemen of ability and of the highest .standing. Their report is in 
the margin.^ While I hâve reached my conclusions on this case 
from the report of the master and the évidence before him, the report 
of the test made by thèse commissioners is exceedingly valuable in 
determining the question raised asto the completion of this plant in 
accordance with the contract. 

One of the main contentions in the case is as to the capacity of the 
plant to destroy 250 tons of refuse every 24 hours. As a resuit of 
their test the commission says : 

"The contract calls for the plant to 'be capable of destroylng in normal 
opération 250 tons of refuse per 24 hours.' The test gave a rate of 273.5. 
The contract is thus exceeded by about 9.5 per cent. If the Destructor 
Company had chosen to do so, they could hâve burned up ail the refuse 
over an hour before they did, thus ralsing its capacity, on the specifled mix- 
ture, to about 293 tons per 24 hours. They delayed the rate of combustion 
In order to raise the rate of evaporation. They consulted us as to whether 
they would be permitted to do this, and we consented to it." 

On the question as to whether the refuse going into the incinerator 
was completely destroyed, they say that the amount of refuse not 
destroyed was ".005 of 1 per cent, of the refuse burned, or say .025 
of 1 per cent, of the clinker." I think we may safely conclude that, 
when we hâve complète co-operation, even this small percentage of 
unburnçd material will be greatly reduced, if not entirely eliminated. 

They also consider the clinker excellent for road making and con- 

1 See report as set forth just precedlng the opinion of the court. 
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crête work. They find favorably to the company on the matter 
of combustion on the grates. They say, as to the changes in the 
furnaces, that they are "unable to see that the city has just ground 
for complaint in this respect." They state, as to the température of 
the combustion chambers, which under the contract must not drop 
below 1,250 degrees F. : 

"At no time during the run did they observe the température as low as 
that, During the spécial mixture test the average température was 1,615 
■degrees F." 

They state that, in their opinion, the cHnker should be deducted 
from the refuse fed into the furnaces, in ascertaining whether or 
not the contract was compHed with as to the production of steam. 

They find that the tirne of the completion of the plant should be 
held to be "when it stood structurally and mechanically as it did 
May 24, 1915." That is the time at which the city should hâve ac- 
cepted it, and from which time they should be required to pay inter- 
est, and any additional cost of opération, was when the plant was 
in the condition they found it when their test was made in May, 1915. 

This report strengthens very materially the conclusions reached 
by the master from the testimony before him. I think the com- 
pany is entitled to a decree that the plant was completed on Au- 
.gust 8, 1914, in accordance with the contract; that at that time 
it was complète and ready for usef ul opération ; consequently they 
are entitled to a decree against the city for $135,000 and interest 
from August 8, 1914. 

They will also be entitled to recover for the cost of opération 
over and above the 25 cents from December 19, 1914; also for the 
cost of ordinary current repairs, such as the city would hâve made 
if they had been operating the plant, from the same date. This 
time is iixed as the date from and after which they should recover 
the extra cost of opération over the 25 cents, and the cost of usual 
and ordinary repairs, because, so far as I can ascertain from the 
record, the letter written by the Destructor Company on Decem- 
ber 4, 1914, was the first notice the city had of any such require- 
ment on the part of the company. In this letter the company says : 

"Now that our contract Is elearly completed, we notify you that if you 
wish us to continue opération after December 19, 1914, you must pay us 
from then the actual cost of opération, 53 cents a ton." 

I do not mean to say that the company is entitled to recover 53 
cents a ton, because it is not satisfactorily shown by the évidence 
hère that it actually costs that much. Thèse amounts should be 
determined at once by the court upon proper proof submitted, or 
by référence to the master at once, so as not to delay a decree in the 
case. 

In référence to the claim of the city against the Destructor Com- 
pany for $356.58, cost of coUecting garbage for the February, 1914, 
test, the master fînds in one place that the failure to run this test 
was due to the condition of the weather, and in another place that 
the failure to run a test from December to March was due to the 
fault of the city. I think it is clear from the évidence that the mas- 
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ter lias found correctiy that the failure to hâve the test in Febniary, 
1914, for which this charge for collecting refuse was made, was 
due to weather conditions, and no fault of tlie company, and that 
this is sufficient to prevent the city from recovering this amount 
against the Destructor Company. It will not, therefore, be deducted 
from the amount which the Destructor Company is entitled to re- 
cover against the city, when the same shall hâve been ascertained 
in the manner indicated, 

There were certain charges made for water used at the plant, for 
which the city deducted certain amounts from the bills rendered by 
the Destructor Company for the 25 cents a ton for opération. This 
is held to be a necessary part of the opération of the plant over and 
above the 25 cents per ton for labor used in the plant, and the De- 
structor Company will be allowed to recover the amount thus de- 
ducted by the city from its bills as rendered. 

I may add to ail that has been said above that the manner in which 
this plant has destroyed the refuse of the city during the past year 
and a quarter seem to show clearly that the city must necessarily 
take it and pay for it ; the only real ' question being as to what it 
should pay for the extra cost of opération from the time stated, 
and the matter of the satisfactory working of the hoisting apparatus 
to which I hâve referred. Tlie trifling amount of refuse which is not 
completely destroyed, as has been discussed, is not sufficient to jus- 
tify any serions objection to the working of the plant, and the steam 
production being satisfactory, although it is not used at ail now, there 
is nothing left as to which there ought to bé any reasonable dis- 
cussion. 

As soon as the amount which the plaintifif is entitled to recover^ 
if anything, for excess cost of running the plant, and for usual and 
ordinary repairs, as indicated herein,' is determined, a decree may 
be entered in accordance therewith. 



YOUNG V. J. SAMUELS & BRO., Inc. 

(District Court, D. Rliode Island. April 6, 1916.) 

No. 39. 

1. Equity ©=o359 — VoLrNTARY DisMissAL Before Hearinq — Conditions. 

Tlie l'ight of a coinplainant to dlsmlss witliout préjudice, at least be- 
fore tlie case has reaolied a stage wliere the court could render a final 
decree on the merits, is not suhject to the imposition of conditions other 
than the payment of costs. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 749-755 ; Dec. 
Dig. <®=3359.] 

2. Dépositions <S=>99 — Admissibility — Dépositions Taken in Priob Suit. 

A party' is protected under the gênerai rules.of évidence in the right 
to use dépositions taken in a former Case between tlie same parties, 
where the testimony would not otherwise be procurable ; but the rele- 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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vancy of such testlmony must be detcrmined In the case In whlch It 1* 
ofifered. 

[Ed. Note.— For other cases, see Dépositions, Cent Dlg. Il 288-296; 
Dec Dig. ®=399.] 

In Equity. Suit by Samuel D. Young, trustée, against J. Samuels 
& Bro., Incorporated. On motion by complainant to discontinue. 
Granted. 

Nathan Heard and Maurice M. Moore, both of Boston, Mass., for 
plaintiff. 

Gifford & Bull, of New York City, for défendant 

BROWN, District Judge. [1] Upon the plaintifF's motion to dis- 
continue his bill without préjudice on payment of costs, défendant con- 
tends that the motion should be granted only upon condition that plain- 
tiff should stipulate that dépositions of 13 witnesses taken by défend- 
ant may be used by the défendant in subséquent suits. He relies upon 
the following décisions from the Second circuit; Brush v. Condit (C. 
C.) 20 Fed. 826; American Zylonite Co. v. Celluloid Mfg. Co. (C. C.) 
32 Fed. 809; American Steel & Wire Co. v. Mayer (C. C.) 123 Fed. 
204. 

The décisions in the First circuit, however, are to the contrary : Mor- 
ton Trust Co. v. Keith (C. C.) 150 Fed. 606; Pennsylvania Globe 
Gaslight Co. v. Globe Gaslight Co. (C. C.) 121 Fed. 1015. In both of 
thèse cases the proofs had been completed. See also Houghton v. 
Whitin Machine Works (C. C.) 160 Fed. 227, and Tower v. Stimp- 
son (C. C.) 175 Fed. 130, cases in the First circuit, and Connecticut & 
P. R. Co. V. Hendee (C. C.) 27 Fed. 678, in the Second circuit. 

It may be questioned, however, whether the broad statement of the 
right of a plaintiff to discontinue, even after the proofs are closed and 
ail the material is ready for a judgment on the merits, can be justified 
on principle. So broad a right to discontinue may enable a plaintiff 
to avoid a décision against him, when he has found that, upon the 
proofs taken and completed as required by the niles of court, a déci- 
sion against him upon the merits is inévitable if the case proceeds. 
This, it seems to me, may work a substantial préjudice to a défendant, 
and amount to a substantial deprivation of his right to end the mat- 
ter in the tribunal before which the plaintiff has brought him. 

This is something more than subjecting him to the annoyance of 
subséquent litigation; it is a deprivation of his right to the fruits of 
the labor and expense which he has already been to in following the 
course prescribed by law and by the rules of court. In many cases this 
involves a very great expenditure of time and money, and any rule 
which ignores this seems unjust to a défendant. 

In Folger v. Robert G. Shaw Co., Fed. Cas. No. 4,899, a case in 
the First circuit which deserves careful considération, Justice Wood- 
bury said: 

"I hâve assumed as the guiding principle, it belng the onl.v one conceivable 
by me, that the précise stage In which the discontlnuance should be allowed 
without a judgment on the merits, and as a matter of right If claimed by the 
prosecutlng party, is any progress in the cause which has not yet furnished 
means to the court for a correct final décision. • * • 

"Each party should hâve somewhat simllar rlghts in respect to such a 
232 F.— 50 



786 232 FEDERAL BEPOETEK 

subject; and the great inqulry Is: When the plalntlff œUst be compelled to 
stop to exercise this power, as a right of wlthdrawing, without being barred 
from bringing anpther action? That is the précise question hère: When that 
stage niust be considered as reached? The rules of practlce do not seem to 
be entirely uniform on this point, and hâve become more rlgid in modem 
times than anciently. But I apprehend that the principle which must govern 
It is that before indicated, and which is that this act must be done at some 
period before the merits can be ascertained for a flnal judgment, or the 
plaintifl: is not entitled to do it as a riglit. * * * 

"JS'ow it does not seem to me to be consistent with principle that a case, 
standing hère wlth pleadlngs completed, évidence taken, and ail things ready 
for argument and final décision, should, undecided on the merits, be abandoned 
by the payment of costs, without the consent of the défendant, when, after so 
much expense and delay, he asks a flnal judgment upon the merits. In such 
case the merits are likewise susceptible of being ascertained and settled, 
which is not the situation of things before pleadlngs are finlshed and évi- 
dence put in. In my view, then, a défendant, under such facts and in such a 
stage of the cause, has a right to object to a dismissal of thé cause, or a dis- 
continuance, unless by the judgment of the court on the merits, or perhaps a 
leave granted by it for a discontlnuance for strong reasous." 

The présent case, however, so far as has been made to appear, has 
not reached the point where the mater ial îs présent ïor a judgment on 
the merits ; therefore, even under the narrower rules as stated by Jus- 
tice Woodbury, the plaintiflf may yet discontinue as matter of right. 

In the modem English practice the subject of discontinuance appears 
to be governed by Order XXVI of "The Rules of the Suprême Court, 
1883," as a complète code. See "Yearly Practice of the Suprême 
Court for 1912," Mackenzie & Chitty, pp. 322 et seq., 324. Under 
that order the right to discontinue is much restricted, and express 
provision is made for imposing terms as to any other action. Upon 
page 324 the f ollowing note appears : 

"When the plalntlff In a patent action dlscovered after reply, in consé- 
quence of objection delivered by défendant, that he could not succeed without 
correcting hls spécification, leave to discontinue was refused, except upon the 
terms that the plalntlff pald ail the costs and would not bring any fresh action 
in respect of any infrlngement alleged in the existing action." Robertson v. 
Purdey, [1906] 2 Ch. 615. 

It seems to be désirable that the practice in the United States courts 
should be regulated by a definite rule analogous to Order XXVI, and 
that express provision should be made approving a practice such as is 
said to be the practice in the Second circuit. At présent, however, I 
am of the opinion that, according to the practice established in the 
First circuit, ànd according to the weight of authority, the plaintiff's 
right to discontinue at the présent stage of the case is not subject to 
the imposition of conditions othef than the payment of costs. 

[2] It does not follow that défendant will thereby be deprived in 
subséquent litigation of ail benefit of dépositions that hâve been taken 
and filed in the cause, and which, under equity rule 55 (198 Fed. xxxiii, 
115 C. C. A. xxxiii), are "deemed published." The gênerai rules of 
évidence as to the use of dépositions taken in former causes between 
the same parties and their privies afford protection against the loss of 
testimony not procurable in subséquent litigation. Dover v. Green- 
wood (C. C.) 154 Fed. 854, Id. (C. C.) 177 Fed. 946, affirmed in Green- 
wood V. Dover, 194 Fed. 91, 94, 114 C. C. A. 169, as to questions 
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of évidence, though reversée! on other points; West v. Louisiana, 194 
U. S. 258, 24 Sup. Ct. 650, 48 L. Ed. 965. 

While this may obviate the objection urged against dismissal, that 
the défendant may not again be able to procure his witnesses, it may 
not altogether relieve him from the hardship of retaking his testimony. 
Against unjust, vexations, or unconscionable renewals of a suit once 
dropped, a défendant may ask protection in a subséquent Htigation; 
and it seems probable that a plaintifif, seeking relief from a court of 
equity, may be subject to the imposition of conditions which will pro- 
tect the défendant from being unduly and unnecessarily burdened. 

The draft decree presented by the défendant présents a novel aspect 
of the question. The présent suit is upon the Smith patent. No. 1,099,- 
132; a subséquent suit bas been brought upon the Vanderveld patent, 
No. 1,157,651, issued after the filing of the bill in the présent case. 
The request is that a condition be imposed permitting the use in the 
later suit upon the Vanderveld patent of the dépositions taken in this 
suit in respect to the Smith patent. An affidavit is presented to show 
that thèse patents are related as generic and spécifie, and that the same 
évidence is applicable to each. 

Even were it proper to impose conditions upon the discontinuance, 
it would be impractical now to go into the question of the relevancy 
of the testimony already taken to the issues of another case. The rele- 
vancy of former testimony must be determined in the case in which it 
is offered. 

Plaintiflf's counsel bas made a comprehensive collection of the au- 
thorities, and it may be useful to make référence to them in this opin- 
ion : Veazie v. Wadleigh, 11 Pet. 55, 9 L. Ed. 630; Chicago & Alton R. 
R. Co. v. Union Rolling Mill Co., 109 U. S. 702, 3 Sup. Ct. 594, 27 
L. Ed. 1081 ; Pullman Co. v. Transportation Co., 171 U. S. 138, 18 
Sup. Ct. 808, 43 h. Ed. 108 ; Détroit v. Détroit City Ry. Co. (C. C.) 
55 Fed. 569, 573; Electric Accumulator Co. v. Brush Electric Co. (C. 
C.) 44 Fed. 602; Hat-Sweat Mfg. Co. v. Waring (C. C.) 46 Fed. 87; 
Hershberger v. Blewett (C. C.) 55 Fed. 170; Callahan v. Hicks (C. C.) 
90 Fed. 539; Small v. Peters (C. C.) 104 Fed. 401 ; McCabe v. South- 
ern Ry. Co. (C. C.) 107 Fed. 213; Georgia Fine Turpentine Co. v. 
Bimnger (C. C.) 129 Fed. 131 ; Gilmore v. Bort (C. C.) 134 Fed. 658; 
United States v. Reese (C. C.) 166 Fed. 347; Johnson v. Miller, 96 
Fed. 271, 37 G. C. A. 471 (C. C. A. 4, 1889) ; Ebner v. Zimmerly, 
118 Fed. 818, 55 C. C. A. 430 (C. C. A. 9, 1902) ; The Bainbridge, 199 
Fed. 404, 118 C. C. A. 88 (C. C. A. 9, 1912) ; Harding v. Corn Products 
Refining Co., 168 Fed. 658, 94 C. C. A. 144 (C. C. A. 7). Other cases 
in the First circuit are Garner v. Second National Bank, 67 Fed. 833, 
16 C. C. A. 86; Gregory v. Pike, 67 Fed. 837, 15 C. C. A. 33; Ameri- 
can Bell Téléphone Co. v. Western Union, 69 Fed. 666, 16 C. C. A. 
367, reversing (C. C.) 50 Fed. 662; Fenno v. Primrose et al., 119 Fed. 
801, 56 C. C. A. 313; United States v. United Shoe Mchry. Co. (D. 
C.) 198 Fed. 873. 

The plaintifï's draft decree, which is in the usual form dismissing 
the bill without préjudice, and with costs taxed against the plaintifif, 
may be entered. 
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MOYER et al. v. BUTTE MINEES' UNION. 

(District Court, D. Montaua. May 13, 1916.) 

No. 33. 

1. Tbade Unions ®=»7— Powérs — Formation of Association. 

A miners' union, organlzed uncler Rev. St. Mont. 1879, dir. 5, § 295, 
whose articles declared its ob.iects to be to promote and protect the 
interest of Its members, to hold property necessary to that end, and to 
establish branches subject to its rules and régulations, lias no power to 
surrender thèse powers to an association of unions, and to subordinate 
itself to the control of the officers of such association, with a provision 
for forfeiture of its property in case of expulsion or wlthdrawal rrom 
the association. 

[Ed. Note. — For other cases, see Trade Unions, Dec. Dig. ®=>7.] 

2. Tbade Unions i©=9— Actions — Evidence^Sufficiency. 

In an action by an association of miners' unions to compel spécifie per- 
formance of a provision for forfeiture of défendant unlon's property in 
case of wlthdrawal or suspension from the association, évidence held 
insufflcient to show that the original charter Issued to défendant by the 
association, whlch had been destroyed, eontained such provision for 
forfeiture. 

[Ed. Note. — For other cases, see Trade Unions, Cent. Dlg. § 7; Dec. 
Dig. 0=9.] 

In Equity. Bill by Charles H. Moyer, as trustée for the Western 
Fédération of Miners, and others, against the Butte Miners' Union, a 
corporation. Decree for défendant. 

Canning: & Geagan and E. P. Kelly, ail of Butte, Mont., and O. N. 
Hilton, of Denver, Colo., for plaintiffs. 

Peter Breen and A. C. McDaniel, both of Butte, Mont., for défend- 
ant. 

BOURQUIN, District Judge. Plaintifïs sue in behalf of themselves 
and ail other members of the Western Fédération of Miners, an unincor- 
porated association, to compel défendant, an incorpora ted labor union, 
to specifically perf orm a contract to transfer ail its property to the Féd- 
ération. Défendant dénies the contract, pleads it is ultra vires, and 
seeks to quiet title. It appears défendant, the ordinary labor union, 
with incidents of dues and benefits, was incorporated in 1881 under 
laws of Montana permitting incorporation of churches, secret societies, 
granges, and like associations. R. S. Mont. 1879, div. 5, p. 463. Thèse 
laws provided that articles setting out the associatibn's business or 
objects and "the number of trustées to conduct the same" should be 
filed by the trustées, whereupon the association would become a body 
corporate, with power "to establish a constitution and by-laws and 
make ail such rules and régulations as may be deemed expédient" for 
admission to and termination of membership and "for the management 
of its affairs, in accordance with law," and to hold and dispose of prop- 
erty. Defendant's articles declared its objects to be to promote and 
protect the interests of its members, to hold property necessary to that 
end, and to establish branches subject to defendant's rules and regu- 

i^ssFoT other c;ases see same topic & KBY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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lations. The applicable laws were subsequently re-enacted, but the 
changes therein did not enlarge the powers conferréd. See 8th Sess. 
Laws, p. 141. 

In 1893 delegates from défendant and other labor unions organized 
the Fédération, and for it adopted a constitution and by-laws provid- 
ing for government over both unions and their members, with penal- 
ties, fines, and expulsion for any their violation. For instance, unions 
were forbidden to strike until ordered by a two-thirds vote taken with 
prior approval of Fédération officers ; unions could be ordered on 
sympathetic strike by Fédération officers ; when any union was in 
"trouble" Fédération officers should be "summoned and given full 
charge in the direction of negotiations" ; unions could not enter into 
wage agreements with employers, save for a spécifie time and with the 
approval of Fédération officers ; unions should try members who vio- 
late their obligation to the Fédération, etc., final judgment being with 
the Fédération, the latter also having power to try any union's mem- 
bers and to render final judgment; unions should permit members to 
withdraw and members from other unions to join ; propositions could 
be settled by référendum to ail members of the Fédération; unions 
should administer to initiâtes the obligation of fidehty to the Fédération 
by it prescribed, and should elect officers in accordance with Fédéra- 
tion law ; any union reduced to less than ten members "may be con- 
sidered defunct, and surrender its charter and books to the Fédération," 
the union's property by the Fédération to be held in trust for one 
year, to be returned to the union, if reorganized, otherwise to become 
property of the Fédération. 

A form of charter to be issued to unions also was adopted, wherein 
it was provided that thereby the union was authorized and empowered 
to transact business and to initiate members in accordance with the 
Federation's laws and rules ; that the union would conf orm to said 
laws and rules, in default of which the charter could be revoked and 
the union suspended; that, should the "union withdraw or be dis- 
solved, suspended, or forfeit this charter, then ail property, moneys, 
books, and papers shall become the property of the" Fédération ; and 
concluding that, in considération of the union's compliance with Féd- 
ération laws, the Fédération would "sustain" the union "in the exercise 
of ail rights, privilèges and benefits as a local union under its protec- 
tion." 

In 1893 défendant received a charter from the Fédération, but dénies 
the allégation of the complaint that it contained that aforesaid termed 
"property forfeiture clause." In 1914 this charter was destroyed 
in the Butte riots, and défendant sought its reissuance. The Fédér- 
ation issued a charter, and after some delay défendant refused to ac- 
cept it because of said forfeiture clause therein, and withdrew from 
the Fédération. Thereupon this suit was commenced. The complaint 
ignores ail prior to the 1914 charter, and allèges only it and its accept- 
ance by défendant as the contract of which spécifie performance is 
sought. 

The answer, however, sets out ail the foregoing. It also pleads mat- 
ter tendfng to show misconduct of Fédération officers (fit subject for 
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internai discipline), and that défendant had made a poor bargain, ail 
of no ma.teriality to the issues. The plaintiffs' case would hâve failed, 
but ïor that the suit bas been tried as though the complaint alleged 
the contract or arrangement between the Fédération and défendant 
(the constitution, by-laws, and 1893 charter), instead of alleging only 
a copy (the 1914 charter) of part of it. 

[1 ] It is observed that the situation is not that of a subordinate union 
association lawfully created by, deriving its powers f rom, and sub- 
ject to the control of, a superior union organization, seceding there- 
from, but it is that of an independent corporation, created by the 
State, with powers conferred and duties imposed upon it by the state, 
and subject to no control save its own and that of the statc, repudiating 
an arrangement by which it had surrendered those powers and duties 
to an organization created by défendant, and assuming to exercise its 
powers and perform its duties itself. 

With tbat in mind, the défense of ultra vires is made out; Défend- 
ant derived ail its powers from the state, and could do nothing, enter 
into no contracts, not within the powers so granted. By the law of 
its incorporation and its articles, défendant was vested with certain 
powers. It was created an independent body, subordinate to none 
otheï, but with authority to estabHsh branches subordinate, and not 
superior, to itself. Ail its powers were to be exercised by itself — by 
its members, officers, and trustées. Their judgment, discrétion, and 
policy were to control in ail that concerned défendant. No power was 
given it to abdicate the authority conferred upon it by the state, and 
to subordinate itself and its interests to any other persons or associa- 
tions. It was given no power to relinquish self-control and manage- 
ment, and to bind itself to accept the judgment, discrétion, and policy 
of others. Any contract or agreement assuming to do thèse latter 
would be beyond its powers, and so invalid. 

It is apparent its contract or agreement with the Fédération, berein- 
before set out, is of this character. Under it défendant was practically 
reduced to merely registering the Federation's will. Défendant could 
not even détermine its own membership. It could be compelled to 
strikes and other acts, perhaps against its interests and will, when or- 
dered by the Fédération, on penalty of otherwise being expelled, and 
f orf eiture of ail its property. And not it, but the Fédération, was to 
in efïect perform the duties and obligations imposed upon défendant 
by the state when défendant was incorporated. The law forbids ail 
this. Hence, if the stipulation by virtue of which plaintiffs assert a 
right in the Fédération to defendant's property was in the 1893 char- 
ter, it is a nonseverable part of an entire and ultra vires contract or 
agreement, and so unenforceable. Somewhat analogous cases are 
Grand Court V. Court Cavour, 82 N. J. Eq. 89, 88 Atl. l9l ; Id., 83 N. 
J. Eq. 343, 91 Atl. 1068; Goodman v. Lodge No. 7, 67 Md. 117, 9 
Atl. 13, 13 Atl. 627; Eodge No. 299 v. Ellsworth, 78 Cal. 166, 20 Pac. 
399, 2 h. R. A. 841. 

[2] To complète the case, however, it is found that the évidence 
is insufficieint to establish that said stipulation was in the 1893 charter. 
Withoùt reciting ail the évidence, it is in conflict, and the preponder- 
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ance of it in quantity and quality, taken as a whole, is not with plain- 
tiffs. The delegates forming the Fédération met in defendant's hall, 
and the évidence is persuasive that after they adopted a form of char- 
ter, at a meeting of défendant the stipulation in question was objected 
to, and a form without it was printed by order of défendant and issued 
to it by the Fédération. This is supported by testimony of both parties 
that the charter of 1893 was not a duplicate of other charters then 
issued, but contained an honor roll of certain of defendant's members, 
which differentiated it from the other charters, and of which the Aspen 
charter, issued amongst the first, is in évidence. Further support is 
found in the likelihood that défendant, the inspiration of the Fédéra- 
tion, the only owner of property of conséquence, probably of ability 
to stand alone, and always the mainstay of the Fédération, would not 
hazard its property upon an expérimental Fédération, wherein it might 
be outnumbered, and that the other unions désirons of its alliance would 
yield the point. 

This, too, might account for the fact that defendant's charter was 
of date May 15, 1893, though the first charters printed by the Fédér- 
ation were ordered May 20, 1893, and the price fixed and the unions 
given numbers apparently for charters on June 16, 1893, which is 
also the date of the Aspen charter. No. 6. And this might also ac- 
count for the founding of plaintiffs' suit on the 1914 charter, instead 
of upon that of 1893. When, in defendant's judgment it was for its 
interests to withdraw from the Fédération, it could of right do so, 
whether wise or unwise, and without forfeiture of its property, 

Decree for défendant. 



BOBBS-MERRILL CO. v. EQUITABLE MOTION PICTURES CORP. et al. 
(District Court, S. D. New York. May IT, 1916.) 

COPYBIGHTS <S='85 INFBINQEMENT — PkELIMINARY InJUNCTION. 

Wliere neltlier complainants' novel nor defendant's photo play was 
strlkingly original, and, although they each dealt with circus life, the 
thèmes were differently treated, and there was sufficient différence be- 
tween defendant's photo play and coniplainant's novel to make it doubt- 
ful whether there had been a piraey, a preliminary injunction restraining 
a production of the photo play will not be granted ; a draniatization of the 
novel not belng produced. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. g 78; Dec. 
Dig. <S=»85.] 

In Equity. Suit by the Bobbs-Merrill Company against the Equita- 
ble Motion Pictures Corporation and another. On motion for pre- 
liminary injunction to restrain défendants from producing a motion 
picture photo-play. Motion denied. 

John L. Lockwood, of New York City, for the motion. 
Nathan Vidaver, of New York City, opposed. 

MAYER, District Judge. Plaintiff has the exclusive publication and 
dramatic rights of a novel called "Fran." The novel and the dram- 

â=9Far other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexai 
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atization, for the purposes of this discussion, are practically the same. 
The plot of the novel is banal, as is that of the photo-play, and both 
can be recommended as soporifics. 

Fran, a whimsical, shrewd girl, suddenly appears at Littleburg and 
insists that Hamilton Gregory, church leader and philanthropist, shall 
take her in his home. She frightens Gregory into believing that she 
knows the hidden taie of his past life. That taie is the usual secret 
marriage of a millionaire's son, the désertion of the young wife, and 
the ignorance of the birth of a child. 

Fran, of course, is Gregory's daughter; but this fact is not known 
until later on. With an ease customary in novels, Gregory represents 
Fran as the daughter of a friend of his youth, and unwillingly takes 
her into his household, now adorned by Mrs. Gregory No. 2, a sweet, 
patient woman, her mother, an invalid wheeled about in a chair, and 
Grâce Noir, a designing secretary, with whom Gregory is in love, 
to add to his troubles. 

Ashton, the young, colorless school superintendent, and Fran f ail 
in love with each other in a perfectly routine way; it being neces- 
sary, for fiction purposes, that Fran fall in love with soraebody. 

Fran becomes devoted to Mrs. Gregory No. 2 and détermines to 
drive Grâce Noir out of the household. A stupid person named 
Clinton is in love with Grâce, and when she thinks she is losing 
Gregory she dispatches Clinton off to look up Gregory's history, as 
the resuit of suspicions to which her keen and calculating mind has 
been directed. 

Clinton returns with the secret, and it is so maneuvered, with the 
aid of Ashton, who is trying to save the situation from scandai, that 
Gregory, for fear of exposure, promises to dismiss and does dismiss 
Grâce, so that Clinton can marry her. 

Now, Fran was a circus girl, having been thus brought up because 
her deserted and now deceased mother was compelled to resort to the 
circus for her livelihood as a lion tamer, and Fran, in due course, 
became known as Fran Nonpareil, the famous child animal tamer. 
Therefore the circus opportunely arrives in Littleburg for purposes 
of the plot infra. 

Just about this time Gregory finds that life without Grâce Noir 
would be a wretched blank, wherefore they conclude to elope. This 
man of large affairs, with the best standing in town as a highly re- 
spected religious citizen, concludes to give up everything which men 
hold dear, to run away with his former secretary, being argued into 
that conclusion by Grâce, who points out to him, inter alia, that be- 
cause he married Mrs. Gregory No. ,2 when Mrs. Gregory (of the 
circus) No. 1 was alive, therefore he really is not married to Mrs. 
Gregory No. 2 and is free to départ. 

Having made this décision, they find that the train will not go for 
an hour, ànd therefore, in order thoroughly to conceal themselves, 
proceed to the circus, where the whole town is gathered. 

Fran has been to see her old f riends at the circus, and, finding that 
one of them has been injured, détermines to fill her old rôle in the lions' 
cage and do a little lion taming. The lions, however, are very much 
annoyed, due probably to the fact that Fran wears a mask in order 
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to keep her identity f rom the populace of Littleburg. The lions be- 
have so badly that they are disposed to eat up Fran ; but, throwing off 
her mask, she, by her skill and will power, forces the bons into sub- 
mission, much to the gratification of Littleburg, including father and 
Ashton. 

While Fran was in her greatest danger, Grâce Noir expresses her 
satisfaction to Gregory at Fran's impending destruction (for Fran had 
always been her bête noir), and thus Gregory sees Grâce in her true 
light, déclines to elope any further, bas done with her, and is quite 
overjoyed that bis daughter is alive and well. 

Gregory presumably thereafter becomes a model husband, Grâce 
and Clinton leave Littleburg to be married and live in Chicago, and 
Fran, of course, marries Ashton, remarking, with striking originality, 
after looking at the moon, at page 380, "The world is good enough for 
me." Finis. 

There are, of course, some minor characters and numerous dia- 
logues, which neither add to nor detract from this absorbing story. 

In the photo play, Babette is the circus girl. She loves Pete, the 
acrobat, who dreams of the day when he will marry Babette and 
hâve a farm with chickens. She also had a deserted mother, a fortune 
teller in the circus, who had been secretly married, and, like Fran's 
mother, driven from home. The next stop of the circus is to be Mid- 
dleboro, where Ezra Butterworth, président of the bank, is a pillar of 
the church, a leading citizen, and wears very good clothes. His wife 
is also a sweet, patient woman, as was Gregory's ; but she, and not 
the mother-in-law, as in "Fran," is the invalid in the wheeled chair, 
for Butterworth has no visible mother-in-law. 

The religious people of the town are opposed to the circus, but the 
mayor stands his ground and détermines to let the circus go on. 

Babette and her fortune-telling mother bave an affectionate scène 
in the fortune teller's tent, wherein the mother makes the extraordinary 
observation, "This is the key to the box hidden in my trunk." Then, 
after Babette goes out, mother dreams the scènes of her past, thus 
giving opportunity for what I am told is called in the language of the 
photo-play a "throw back." 

Mother now dies, Pete sees her marriage certificate, and so, of 
course, does Babette, and thereon it appears that Butterworth is the 
other contracting party. The circus reaches Middleboro. Babette 
reads Butterworth's name in a newspaper as the donor of $5,000 for the 
home for widows and orphans. 

In due course Babette introduces herself to Butterworth as his 
daughter. Butterworth is a person good to his wife and not possessed 
of a female secretary. His main concern is not to shock his wife. 
He is kind to his daughter and installs her in his home. Babette is 
not popular with some of the church attendants, when it is discovered 
that she is a circus girl. Butterworth, toward the end of the fourth 
réel, tells his wife about his early marriage, and she, being a most 
agreeable person, immediately forgives him. Babette, however, yearns 
for the circus and Pete, and, leaving an affectionate note for Mrs. 
Butterworth, Arab-like silently steals away and returns to the circus. 
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As Babette, however, was not a lion tamer, she does net hâve 
Fran's exciting expérience. Of course, father hunts her up, gives his 
approval to her marriage with Pete, and, taking out his check book, 
remarks "l'U give you the farm for a wedding présent," thus enabling 
Pete to reahze his dream. Then, as is customary with bank présidents, 
Butterworth permits and participâtes in a public wedding ceremony 
in the circus tent of Pete and his daughter. 

The final scène is the chicken farm, with the new-bom baby sur- 
rounded by Pete, Babette, and father, and inviting their afifectionate 
and admiring observation. Thereupon the spectator looks at his watch 
and finds that he has spent about 11/2 hours viewing this stirring picture 
drama. As is usual in so-called feature films, there are adjunctive 
characters, such as a very manly young preacher and the well-worn 
hypocritical stage deacon. 

It will be noted that the novel and the photo-play are similar in the 
deserted wif e thème and the circus girl as the daughter of the marriage. 
They are dissiniilar in the portrayal of the characters of Gregory and 
Butterworth, although thèse two worthies are of the same kind, so far 
as concerns their past history and présent standing in the same kind 
of a community. Further.the secretary love aiïair is absent in the 
photo-play. If there is any originality in Fran, it is in using a circus 
girl as the heroine and in the lion-taming incident. 

If "Fran" was copied or pirated, the élimination of the Grâce Noir 
thème would be unimportant ; for it would then be évident that the 
valuable création availed of by the moving picture was the circus idea. 
That idea would give défendants an opportunity to show circus scènes, 
as they did, and to use the story as the vehicle on which to carry the 
kind of pictorial représentation which always amuses the young and 
has not failed to afiford enjoyment to many older folks, who recall with 
pleasure the réminiscences of youthful days at the circus or the street 
fair. 

But défendants vigorously insist that there is not originality in the 
uovel, that the scénario and the final présentation of the picture were 
independent créations, and that the lion-taming scène is based upon a 
previous plaj'. 

The various persons having to do with the development and produc- 
tion of the picture hâve, by afiidavit, denied copying or pirating. The 
détails of thèse déniais need not hère be set forth, beyond what is re- 
lated by Bettie T. Fitzgerald of Gadsden, Etowah county, Ala. Miss 
Fitzgerald confesses that she is the author of the scénario of the pic- 
ture, and her affidavit is by far the most refreshing document in this 
controversy. 

It seems that the play was originally called "Lunette of the Carni- 
val," then "Babette of the Balley-hoo," and finally "A Circus Ro- 
mance." Nearly ail the characters were found in and the ideas based 
on life in Gadsden. 

"Lunette," says Miss Fitzgerald, "was taken from a street falr whlcb 
sliowed In this town. Lunette was a dancer — a butterfly dancer. The girl 
wore a fuU skirt with sticks in each side, and with thèse held out she 
slmulated the motion of a butterfly. That is where I got the name Lunette 
and the héroïne. Petey was the famous hlgh diver traveling with the same 
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Street fair. Aimée (as I wrote It) was the flying glrl— who flew wlth wires In 
the upper part of the tent. Zaidee was the fortune teller, who told my for- 
tune wlth eards in a tent at a small table. Ezra Butterworth — the name Ezra 
was used by chance ; Butterfield was the first name used, but Icnowing some 
people by that name, and havlng heard of a Butterworth who writes poetry, 
I changed it to Butterworth instead. Naturally hls wife would be Mrs. But- 
terworth. Ezra Butterworth I made senior warden In Christ Church, Bpisco- 
pal. I am afraid we hâve hlm hère — not by that name — however a banker. 
I was afraid, If the plcture was produced in Gadsden, others would recognlze 
him. The name Amos Grimes was glven at the studio. I only called hlm the 
Junior warden and a hypocrite. He Is not a rare spécimen, I now hâve two in 
mlnd — If i)€ople can be believed. Rev. Albert Martin, a name glven at the 
studio — he was rector of Christ Church, unmarrled ; hence the 'sought for' by 
ail women of marriageable âge and some past. We had an unmarrled rector 
reeently. I knew how he was sought, and how many beeame ardent church 
workers. * * * The name Middleboro to me represented a small town — 
thls was a small town story. In Alabama we hâve a number of small towns 
ending in 'boro,' such as Greensboro, Scottsboro, Hurtsboro, etc. The oppo- 
sition to Street fairs Is constantly shown in thls town. The mayor does not 
object, and the church people and merchants always enter a protest by péti- 
tion or otherwlse; however, the show exhiblts. Secret raarrlages are con- 
stantly occurring hère and in nelghborlng towns. One occurred hère last fall 
between well-connected familles under siniilar circumstances as this in 
Lunette of the Camlval. The réception of the llttle dancer In the small 
town was taken from the real Instance of a llttle vaudeville dancer who 
married and came hère to llve. She had been hounded unmerclfully by the 
church people of this town untU her life bas been torment. I knew how she 
was treated and felt for her. She bas wanted to go back, and bas at last left 
the town. Gypsy caravans are very common in this part of the country. 
Telling fortune by cards is the trade of the women folks. Town people flock 
to the tents to hâve their fortune told in cards. I myself know each card, 
and Its meaning. * * * I used Petey's dreani of a chicken farm, because 
every boy or mah I know of hère dreams of quitting bis business and golng to 
farm or ralsing chlckens. Mrs. Butterworth was made an Invalld to appeal to 
the bettér side of her husbànd, and to show thàt he was not ail bad, and also 
that she might exert an influence over Lunette, who was so rebellions at 
hls déniai. * * * The incident of the girl flndlng her father I did get 
from a newspaper — some child in Pennsylvania had lost her mother, the 
father havlng deserted mother and baby. Another, woman, at the mother's 
death, adoptéd the chlld, moved to Kansas. The child grew up, known by 
her foster parent's name. On her deathbed the foster parent told the glrl her 
real name. A few months later she saw in a paper the name of her father 
in some town In Illinois. She wrote to him, and they were united. He had 
repented and tried to find her, but had, failed. Instances like that in the 
South hâve been fréquent, due to the fallure of the men in the war being un- 
able to flnd their familles when released. Zaidee misuuderstood, keeping sl- 
lent and driven from home— nothing new In that. Nothlng new in church 
workers trying to drive dancers (espeeially girls) from her home town. One 
man hère defended the dancer. A minister in one of the churches befriended 
the unfortunate glrl in town, tried to hold her up, and the whole town 
turned against them. I was aslved to write somethlng for Muriel Ostrlehe. I 
linew her capabllltles, and knew that she was bright and could dance." 

Miss Fitzgerald then points out that this is not the first time that her 
plot and that of somebody else coincided, and observes that, if "Lu- 
nette" is similar to any other book or play, it is a "happen so." She 
gives further instances from real life and concludes : 

"As I view it, there is nothing new In the Ciruus Romance except the street 
fair atmosphère — everything is old stuff, done over in varions forms dozen 
of times. I hâve for four years read in the moving plcture world the syn- 
opsis of ail the motion plcture plays released by the différent companies, and 
I am constantly seelng the old stuff that is in the Circus Romance. I hâve 
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many synopses, having sold New York Motion Picture Corporation, Majestle, 
Thanhouser, Famous Players, American, and otliers. This is the flrst tlme 
that it has ever been hlnted to me tliat I liad used anotlier's materlals, 
books, or plays in the construction of my work. The Dramatic Mirror critic, 
January 29, 1916, accuses me of steallng from 'Polly of the Circus' and notes 
the great similarity in 'A Romance of the Circus' and 'Polly of the Circus.' 
Mr. Herbert S. Baker in his aflBdavlt accuses me of stealing from 'Fran.' I 
could not take from 'Polly of the Circus' and the book or play 'Fran,' as 
described by Herbert S. Baker in hls aflidavit, and hâve 'A Circus Romance' 
slmilar to 'Polly of the Circus' and the book or play 'Fran,' without accuslng 
the author of the one wlth having stolen from the other, and thls I would not 
do. If there be any similarity in 'A Circus Romance' and the book or play 
called 'Fran,' it is only due to the fact that ttco minds far removed from each 
other, and ivithout any kinê of comnnunication, thought as one." 

"Polly of the Circus," copyrighted in 1906, referred to in Miss 
Fitzgerald's affidavit, contains (according to the affidavit of Sylvia 
Tabenhaus) a scène much in principle like Fran's return to the circus, 
except that Polly is a bareback rider. 

There may be several questions in the case, but at the threshold is 
the issue of originality. London v. Biograph Co., 231 Fed. 696, ■ — 

C. C. A. (decided by the Circuit Court of Appeals for the Second 

Circuit, February 15, 1916). Bachman v. Belasco (D. C.) 224 Fed. 
815, âffirmed 224 Fed. 817, 140 C. C. A. 159. In Dam v, Kirk La 
Shelle Co., 175 Fed. 902, 907, 99 C. C. A. 392, 397 (20 Ann. Cas. 
1173, 41 L. R. A. [N. S.] 1002) the court was satisfied, on the évi- 
dence, that the "playwright deliberately appropriated the story and 
dramatized it" ; but Judge Noyés said : 

"It is undoubtedly true, as clalmed by the défendant, that an author cannot 
by a suggestion obtaln exclusive control of a field of thought upon a par- 
ticular subject. If the playwright In thls case, without the use of the story 
and working independently, had constructed a play embraclng its central 
Idea, it may well be that he would not bave infringed the copyright of the 
story." 

While, in the case at bar, there are some marked similarities, the 
question of infringement is by no means clear, in view of the com- 
mon sources ; i. e., the thème of the deserted wife, etc., "Polly of the 
Circus," and the incidents at Gadsden (typical of a small town), in re- 
spect of which there is no reason to doubt the truth of Miss Fitzger- 
ald's statements. In other words, whatever may be the ultimate re- 
suit, the case is not one justifying a preliminary injunction. Especial- 
ly is this view confirmed when there is nothing to show irréparable 
in jury pendente lite. Plaintiff's play is not being produced, and the 
picture surely will not hurt the sale of the novel for the présent. 

Motion denied. 
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In re HARTMAN. 

(District Court, N. D. lovva, B. D. May 4, 1916.) 

Aliens ®=»68 — Nattjralization — Effect of Judgment in Pkior Proceeding 
— "Case." 

A proceeding for naturalization Is a "case," within the ineanlng of ar- 
ticle 3, § 2, of the Constitution of the United States, and the déniai of 
the pétition of an applicant on the ground that he is not a person of 
good moral character is an adjudication ot that fact, binding upon hlm, 
and whlch bars a second application untll he can prove that slnce that 
time he has been a person of good moral character for at least five 
years. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
DIg. <S=>68. 

For other définitions, see Words and Phrases, First and Second Séries, 
Case (in Practlee).] 

In the matter of the pétition of Berek Hartman to be admitted as 
a citizen of the United States. On demurrer to answer of United 
States. Demurrer overruled, and pétition dismissed. 

M. C. Matthews, of Dubuque, lowa, for petitioner. 
F. A. O'Connor, U. S. Atty., of New Hampton, lowa, and Seth 
Thomas, Asst. U. S. Atty., of Ft. Dodge, lowa, for the United States. 

REED, District Judge. The pétition for naturahzation is in due 
form, and states ail essential facts, which, if proven, would entitle the 
petitioner to be admitted to citizenship. The United States, however, 
appears by its United States Attorney and Assistant United States At- 
torney, and files an answer to the pétition as follows: 

"Comes now F. A. O'Connor, United States Attorney for the Northern Dis- 
trict of lowa, and for and on behalf of said United States and at the sug- 
gestion of the Chief Naturalization Examiner of the Bureau of Naturalization 
of the Department of Labor, makes the following answer to the pétition in 
the above cause, as follows: 

"That in addition to the déniai of the statements In the appllcant's péti- 
tion filed herein, implied by opération of law, the United States says that on 
the 2d day of November, 1914, said petitioner filed a pétition in the district 
court of lowa, in and for Dubuque county, to be naturallzed, and that on 
the 27tli day of May, 1915, said cause came on to be and was heard by said 
court upon said pétition and proof, and that it then appeared that the said 
petitioner had failed to establlsh hls good moral character as by law requlred, 
and hls said pétition was then and there denled by said court, and said péti- 
tion was dismissed, and a decree in accordance therewith was entered, whlch 
decree has not been appealed from or set aside by said court. 

"Wherefore the United States says that the matters and thlngs contalned 
In the présent pétition hâve heretofore been adjudicated by the said district 
court of lowa, in and for Dubuque county, and are now res adjudicata as be- 
tween the petitioner and the United States of America, they belng the 
identical parties to both proceedlngs Involvlng the same matters, and the 
United States relies upon and expressly pleads said adjudication as a bar to 
thls pétition, and as a bar to the relief sought thereunder." 

®:=>Far other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



798 232 FEDERAL REPORTEE 

To this answer the petitioner demurs upon the foUowing grounds: 

"That the facts staterl aud alleged therein are not an adjudication or bar 
to the pétition of the petitioner herein. ïhat the statutes of the United States 
in relation to the naturalisation of aliens do not provide for any prohibition 
as to the number of pétitions that may be flled or sought to be acted upon, and 
there is no provision in said statutes that prevents a petitioner for naturallza- 
tion from tiling more than one pétition, or liavins more than one hearing 
upon a pétition. That the déniai of a pétition for uaturalizatlon in the 
State court is not such an adjudication as would bar a subséquent application 
or pétition in the District Court of the United States." 

It is the contention of the petitioner that a proceeding under the 
statutes of the United States for the admission of an aHen to citizen- 
ship is not a case, suit, or cause of action within the meaning of arti- 
cle 3, § 2, of the Constitution of the United States, and is not, there- 
fore, such a proceeding that a déniai of the pétition for naturahzation 
is an adjudication thereof tliat will bar another proceeding by the 
same petitioner upon the same facts upon which the former proceed- 
ing was denied; and he cites United States v. DoUa, 177 Fed. 101, 
100 C. C. A. 521, 21 Ann. Cas. 665 (C. C. A. 5th Circuit) in support 
of this contention. 

The government maintains the contrary, and that such such a pro- 
ceeding is a case, or cause of action, within the meaning of the section 
of the Constitution above cited, and that a determinatiori of the ques- 
tion involved in such a proceeding, whether favorable to or adverse to 
the petitioner, is an adjudication which détermines the rights of the 
parties in such a proceeding, and until set aside on appeal or some 
other method of review, or by direct action to annul the same upon 
the ground of illegality or fraud in procuring the same, is a bar to 
another action upon the same facts determined in the prior proceed- 
ings; and it cites the foUowing authorities : In re Centi (D. C.) 217 
Fed. 833; In re Guliano (D. C.) 156 Fed. 420; In re Bodek (C. C.) 
63 Fe"à. 813; In re Manning (D. C.) 209 Fed. 499, and other cases. 

That a judgment or decree admitting an alien to citizenship may 
be.reviewed upon appeal or writ of error from a District Court of 
the United States, at least, granting the same, is recognized by the 
Court of Appeals of this Circuit in the foUowing cases : United States 
V. Ojala, 182 Fed. 51, 104 C. C. A. 491 ; United States v. Iver Enge- 
bretsen Ness, 230 Fed. 950, — - C .C. A. — -, affirmihg (D. C.) 217 
Fed. 169; United States v. Christopher James Davis Deans, 230 Fed. 
957, C. C. A. , aiifirming In re Deans (D. C.) 208 Fed. 1018. 

United States v. Dolla, 177 Fed. 101, 100 C. C. A. 521, 21 Ann. Cas. 
665, cited by the petitioner, seems to hâve been deçided upon the 
ground that a naturalization proceeding is not a case, suit, cause, or 
coiitroversy within the meaning of the section of the Constitution of 
the United States above referred tô, which reads in this way: 

"Sec. 2. The judicial ppwer shall extend to ail cases, in law and equity, 
arislng under this Constitution, tlie laws of the United States, and treaties 
made, or wlilch shall be made, under their authority; to ail cases affecting 
ambassadors, other public ministers and consuls; to ail cases of admiralty 
and maritime jurisdiction ; to controversies to which the United States shall 
be a party; to controversies betweea two or more states, between a state 
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and citizens of another state, between eltlzens of différent States, between 
cltlzens of tlie same state claimlng lands under grants of différent states, and 
between a state, or the citizens thereof, and foreign states, citizens, or sub- 
jects." Article 3, § 2. 

Upon the question as to what constitutes a case, cause of action, 
or controversy, within this article of the Constitution, Mr. Justice 
Field, in the case of In re Pacific Railway Company (C. C.) 32 Fcd. 
241, said at page 255 : 

"By cases and controversies are intended the clalms of lltlgants brought 
before the courts for détermination by such regular proceedings as are 
established by law or custoni for the protection or enforcement of rights, or 
the prévention, redress, or punlshment of wrongs. Whenever the claim of 
a party under the Constitution, laws, or treaties of the United States takes 
such a forni that the judicial power is capable of acting upon it, then it has 
becoiue a case. The terni implies the existence of présent or possible adverse 
parties whose contentions are submitted to the court for adjudication." 

In Smith V. Adams, 130 U. S. 167, 173, 9 Sup. Ct. 566, 568 (32 
L,. Ed. 895) Mr. Justice Field, speaking for that court, again said of 
the clause : 

"Whenever the clnim or contention of a party takes such a form that the 
judicial power is capable of acting upon it, then it bas become a case or con- 
troversy within the meaning of [this section] of the Constitution." 

In Osborn v. Bank of United States, 9 Wheat. 819, 6 L. Ed. 204, 
Chief Justice Marshall said of it: 

"This clause enables the judicial department to receive jurisdlctlon to the 
full extent of the Constitution, laws, and treaties of the United States, when 
any question respecting theni shall assume such a form that the judicial 
power is capable of acting on it. That power Is capable of àctlng only when 
the subject is submitted to it, by a party who asserts hls rights lu the form 
preserlbed by law. It then becomes a case, and tlie Constitution déclares that 
the judicial power shall extend to ail cases arislng under the Constitution, 
laws, and treaties of the United States." 

In Spratt v. Spratt, 4 Pet. 393, at page 408, 7 L. Ed. 897, Mr. Chief 
Justice Marshall said of a naturalization proceeding : 

"The varions acts upon the subject [of naturalization] submit the décision 
on the rlght of allens to admission as citizens to courts of record. They 
are to reçoive testimony, to compare it wlth the law, and to judge on both 
law and fact. This judgment is entered of record as tlie judgment of the 
court. It seems to us, if it be in légal form, to close ail inquiry, and, llke 
every other judgment, to be complète évidence of Its own valldity." 

The demurrer of the petitioner to the answer of the défendant ad- 
mits the truth of that answer, and that answer shows that the peti- 
tioner presented his pétition to the district court of Dubuque county, 
lowa, November 2, 1914, and upon the hearing of said cause May 
27, 1915, that court adjudged that the petitioner was not entitled to 
be admitted as a citizen, because it found as a fact f rom the testimony 
introduced before it, that he was not a man of good moral character 
at that time. That fact it was essential that the petitioner prove by 
compétent évidence before he could be admitted as a citizen, and pre- 
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cludes him frora being admitted as a citizen until such time as he can 
so prove. 

In Southern Pacific Railroad v. United States, 168 U. S. 1, at page 
48, 18 Sup. Ct. 18, at page 27 [42 I^. Ed. 355], Mr. Justice Harlan, 
in delivering the opinion of that court, said : 

"The gênerai principle announced In numerous cases is that a right, ques- 
tion, or fact cllstinetly put in issue and directly determined by a court of 
compétent iurisdletiou, as a ground of recovery, cannot be dlsputed in a sub- 
séquent suit between tlie saine parties or their privies ; and even if the 
second suit Is for a différent cause of action, the right, question, or fact 
once so determined must, as between the saine parties or their privies, be 
talien as conclusively established, so long as the judgment in the flrst suit re- 
malns unniodified, Thls gênerai rule is demanded by the very object for 
which civil courts hâve been established, whicli is to secure the peace and 
repose of society by tlie settlement of matters capable of judicial détermi- 
nation. Its enforcement is essential to the luaiutenance of social order ; for 
the ald of judicial tribunals would not be invoked for the vindlcatlon of rlghts 
of person and property, if, as between parties and their privies, concluslveness 
did not attend the judgments of such tribunals In respect of ail matters prop- 
erly put in issue and actually determined by them." 

Many cases are cited f rom that court, and others in which this rule 
has been held, and it has been approved in the case of Johannessen 
V. United States, 225 U. S. 227, 237, 238, 32 Sup. Ct. 613, 56 L. Ed. 
1066, a case involving a naturalization certificate, and is conclusive 
upon ail lower fédéral courts. I therefore reach the conclusion that 
the judgment of the district court of Dubuque county, denying the 
application of the petitioner in this case to be admitted as a citizen 
of the United States, is an adjudication of his right to be so admitted 
until such time as he can prove by compétent évidence that he has 
been a person of good moral character for the period of at least five 
years before he shall be admitted to citizenship, as provided in section 
4 of Naturahzation Act. 

The application of the petitioner is denied ; and it is accordingly so 
ordered. 
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PURSEL et al. v. READING IRON CO. 

(Circuit Court of Appeals, Third Circuit. June 7, 1916.) 

No. 2002. 

1. Mines and Minerals ®=566 — Mining Leases— Termination bt Consent. 

By a contract of lease the lessee acquired the ore under a tract of land 
wlth the riglit to mine the same. The lease provided for the payment of a 
minimum annual royalty, that it might be terminated by elther party at 
any tlme by a written notice, and that on payment of the royalty due on 
Its termination the lessee should hâve the right to remtive Its plant, ma- 
chinery, and other property from the premises. After optrating the mine 
for a nuraber of years it became unprofitable and vvas abandoned, the les- 
see paying the royalty due to that tlme, removing ail its plant and ma- 
chinery, and a railroad bullt to the mine ; no objection belng made by the 
lessors, who went Into possession and afterward sold stone whlch had 
been used In construction of the rallway. No rent or royalty was there- 
after paid or demanded for 20 years, and until after the death of the 
original lessors and the dissolution or insolvency of the lessee coi-poratlon. 
Hcld, that It was a falr inference from the facts and conduct of the par- 
ties that the lease was terminated by niutual consent, and that there was 
no further llabillty for rentals. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 185, 
186 ; Dec. Dlg. ®=566.] 

2. WoRDS AND Phrases — "Oustek" — "Dispossession." 

The essentlal idea of "ouster" Is "dispossession," which in turn means 
ejectment or exclusion of one from the realty, against his Interest and 
wlthout his consent. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Ouster.] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; OHver B. Dickinson, Judge. 

Action at law by Henry W. Pursel, Parker C. Pursel, Lina P. Saw- 
yer, and Margaret A. Dawson against the Reading Iron Company. 
Judgment for défendant, and plaintiffs bring error. Affirmed. 

The following is the opinion of Dickinson, District Judge, on final 
hearing : 

Our first duty is to make clear the status of thls cause as a pendlng case. 
An attempt was made to agrée on a case stated upon which the ruling of the 
court could be asked. The attempt failed because of the inability of the par- 
ties to agrée upon ail the facts. The case lias now taken forra or is heard as 
If it were an agreement for an aralcable action, trled by the court under the 
provision of the Revised Statutes, without the intervention of a jury, with 
the added feature of a stipulation of ail the facts, except those which are 
in controversy. The évidence consists of the admission of some of the facts 
and évidence and testimony bearing upon the facts in dispute. 

The Character of the Controversy. 

The case belongs to that large class of controversles the necessity of the in- 
tervention of the court in which would not be antlcipated. The controversy 
is over the existence of the obligations of a contract whlch elther party m'ight 
hâve terminated practlc-ally at will. The obligation was born In 1862, and has 
shown no slgns of life since 1889, except that an ettort was made to galvanize 
it into llfe through an action in the state court. Had the contract not been 
made under the formality of a seal the statute of limitations would hâve giv- 
en it its quietus three times over. 



(gr=For other cases see same topic & KEY-NUMBER in ail Key-NumLered Digests & Indexes 
232 F.— 51 
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The Hlstory of the Case. 

Part of the cost of thls Utlgatioii Is that any one Interested In It ■will be 
obliged, or at least must be glven the option, to read a somewhat lengthy hls- 
torical narrative. ïhe hlstory of the case properly beglns with the stateuient 
of the facts that in 1862 Daniel Pursel owned a tract of undeveloped ore lands, 
situate In Monteur county, Pennsylvania, and Isaac S. Waterman and another 
were interested in the Pennsylvania Iron Company, vfhlch was the operator of 
certain furnaces for sineltlng ores. The furnaces were located near the Pur- 
sel lands, and were the only furnaces in that locallty. Having thus a common 
business interest, the parties entered Into the contract which Is the basls of 
this action. For présent purposes, il wlU suffice to say that under thls agree- 
m'ent Waterman acqulred whatever ore there was on the lands and undertook 
to mine It. It wlll be observed that thé rights of the landowner thus became, 
llke ancient Gaul, divided Into three parts. Pursel retalned what may be 
termed the surface rights. Waterman acqulred ail the minerai rights. Pur- 
sel In turn had the rlght to recel ve whatever became due under the contract. 
The interest not granted by Pursel was clearly a real estate interest. Whether 
the other Inte'rests were estâtes In land need not be decided, It is also to be 
noted as bearing upon one feature of the case that the Pennsylvania Iron Cojn- 
pany was the owner and operator of the furnaces. An agreement in wrltlng, 
under seal, and subsequently recorded, was entered into June 27, 1862. The 
owner of the furnaces was not a party to thls agreement. 

We will first find what the contractjWas and how it was subsequently modi- 
fled, and -vylll then endeavor to traée Its lif e hlstory, in the first Instance, as 
if there had been no change in the original parties to it. An effort wlll be 
m'ade to trace this history down to thè commencement of this action If, ais 
plaintiffs vigorously asseverate, it be still allve or will endeavor to learn the 
date of its démise and flnd the place of its Interment If, as défendant asserts, 
it bas long since been dead and buried. We wlll next follow the Chain of tl- 
tle to thèse several interests and to the furnaces In order to show the relations, 
of the parties, plaintlffs and défendant, to the original parties to the contract 
and to its subject-matter and how far they are prlvies in persou or estate. 
We will flnally glve a number of mlnor facts as to which évidence bas been 
produced or which counsel bave diÈcnssed as: having a bearing upon the ques^ 
tlons Involved in the case. Many of them, however, are of little and some of 
them of no evidentlal value. 

ïhe Ores upon thèse lands were of three klnds or qualifies. One of them 
Is called the soft ore, another the hard — limestone — ore, and the other Is un- 
de.'îignated. The hard ore Is found at the lower levels. For convenlence we 
call the parties to the contract lessor and lessees. The lessor granted to les- 
sees, lu addition to the ore and the rlght to mine it, the rlght to occupy and 
use parts of the property for the construction of Its mlnlng plant, and for rall- 
roads and other roads, and to take tlmber and other materlal required for 
minlng opérations. The lessees agreed to take out the Ore through a slope, 
the construction of which was provided for, and to pay a flxed price by way 
of rental or royalty per ton for the ore taken out. There was a différent 
price fixed for each kind of ore. There was a further minimum quantlty of 
mine output requirement of 5,000 tons per annum for which they were to 
iiiake advance payment at the highest price per ton. The contract was îairly 
aiirt clearly drawn. There Is nowhere in it a doubtful nïeanlng. The parties 
had in contemplation three contingencies. The ores might become eshausted, 
or what was the same thing, could not be profitably worked. The lessees 
iiiiirht not be able to hâve the ore smelted without shipping it a prohibitive 
distance. ïhe lessees might, default in payment. A liUe protection was given 
against any one or ail of them by providing that the contract might be ended 
uiiou notice by either party. If the furnaces shut dpwn, the minim'um quan- 
tlty re(iuirement was proportionately reduced. If the mines were abandoned 
!he lessees might reserve ail of tlieir property upon makipg fuU settlement to 
that date. 

ïhe contract was in such form as to be within the recording acts and was in 
tact promptly recorded. If, therefore, the lessees exerelsed their rlght of 
cancellatlon by anything short of a clear and unequivocal act, the recorded 
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deed might leave a eloud upon the title of lessor. It was, therefore, pf ovided 
that tlie act of cancellation, if by lessees, could be made effective solely by 
givlng the formai written notice prescribed and following this wlth a recon- 
veyance. The lessor, however, mîght cancer by siniply postlng notice on the 
premises and could then exercise his rlght of ouster and" retake possession of 
the whole property as it was in hlm before indenture made. The agreed. and 
ail necessary préparations for mining were made by the lessees, and mlnlng 
opérations were carried on in compllance with their contract for a perlod 
of over twenty years. By this time the deposits of ore In sight had been ex- 
hausted or the end of profitable opérations had been otherwise indicated. In 
the right to déclare a cessation the parties had a motive and Inducement to 
meet ariy hew situation in an accom'modating spirit. This disposition was 
manifested by a new or modifying agreement which was entered into under 
date of February 16, 1883. The fact of the old agreement is reclted. The fur- 
thèr fact Is, disclosed that the old worklngs were about exhausted and that 
nothing but the extension of the old slope and the opening up of deposits of 
the hard llmestone ore and the réduction of the royalty would maké the mine 
wbrth rurther working. The old agreement was in conséquence modifiéd in 
seyeral of its features. Those with which we are now concerned are ttese: 

The minimtim quanti ty, requirement was suspended until 1885. The royal- 
ties were reduced, and otïier now past concessions were made to thé lessees in 
considération of the extension of the slope by them. In ail respects not chang- 
ed the old agreement was declàred to be in force. The lessees made the ex- 
tension, and the mining opérations were resumed, or rather, continued until 
.Tune, 1889. The àccounts were then séttièd in fuU to that time, and ail fur- 
ther mining ceased. . Payments which were made after the new agi'eem'ent was 
entered Into were made on the basls of ore actually taken put. For a part of 
the time less tiian thç minimum quantlty was mined. Thé différence, how- 
ever, was not large. Why the minimum) was not exacted the évidence does not 
disclose, Itis as likely to hâve been thought of no conséquence either because 
of the smallhess of the amount or because it would be allowed for anyhow 
through an icfcreased output as because the lessor thought he could no lon- 
ger clainj' a minimum. Moreover, we do not know whether the fumaees' were 
out of blast and the minimum had beéh tiiêreby reduced. From! the time the 
June, 1889, settléments were made not only was no mining done, but this was 
fbllowed up in Septeriiber with the dlsmantllng of the mining plant ând the 
rémovalof ail of the property of the lessee, and this in turn, later on, begln- 
nlng in 1891, with the dlsmantllng of the furnaces. Since 1889 the property 
has been an abandon^ mine property. No payments of royalties were made 
and nohe demanded fïom that day to this except that in May, 1909, suit was 
brought in the county courts of Montour county by one clalming to be the ad- 
ministràtoi* of Daniel Pursel, and, of course, by the bringlng of the présent 
action. In the Montour county action three défenses were Interposed. One 
was a déniai of a right of action In the admlnlstrator. The second a déniai 
that the plaintiff was the admlnlstrator. The third a défense to the merlts 
which, for the présent purppsés, may be stated to be that now interposed in- 
cludlng an averment that the agreement was a dead thlng. The case went 
oiï upon a variance in allegata arid probata. The original statement based the 
rlght of action upon the agreeiflient of 1862. It was amended so as to base 
the clalm upon the agreement of 188.3, which disclosed that the rlght of ac- 
tion was In the helrs of Daniel Pursel. The action was by the admlnlstrator 
aind the rlght of action averred to be in hlm. The proofs showed a rlght of 
action in the helrs. The case reached thé Suprême Court of the staté, and 
may bé f ound reported in Pursel v. Readln^ Iron Co., 236 Pa. 79, 84 Atl. 659. 

Nothing was afterwards done by the plaintiff until the bringlng of the prés- 
ent action in 1914. Tltle to the Interest of the lessor In the mlnlng agreement 
of 1862 Is deduced to the plalntlffs after this manner. Daniel Pursel dled In 
about the year 1868, Intestate, leavlng six helrs. Thèse helrs entered Into 
the modifying agreement of 1883. A tvk'O-sixths Interest Is In the plalntlffs. 

The mining rights tltle of lessees passed from them to the Pennsylvanla 
Iron Company, vfhlch, as already mentioned, was the owner of the furnaces. 
The tltle to the minerai rights, together wlth the ownershlp of the furnaces, 
then again passed from the Pennsylvanla Iron Company to the Montour Iron 
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& Steel Company, which latter company was In possession as owner of mlnlng 
rights and furnaces at the time of the exécution of tlie 1883 agreèment, and 
also àt the time of the last payment of royalties, and the abandonment of the 
mines In 1889, and untll after the dismantling of the furnaces. 

The Montour Iron & Steel Company became insolvent. Judgtnent for a 
large sum was obtained against the company by the Reading Iron Company, 
the présent défendant. Under a vend. ex. issued upon thls judgment and an- 
other writ of vend. ex. several tracts of land belonging to the défendant In 
the judgment were sold by the sherlff in 1895, together with whatever real 
estate Interèst the défendant had In the Pursel lands, and a sherifC's deed was 
nïadè to the Reading Iron Company therefor. The sherifC's vendee entered 
into possession of the lands sold to it other than the Pursel lands. Of thèse 
lands It never took possession by possessory proceedings, action or otherwise, 
and névér exercised any right of ownership therein. The Reading Iron Com- 
pany, the défendant in this action, was also the défendant in the prior action 
brought in 1909. By Its affldavit of défense flied in that action it disclaimed ti- 
tle to tlje property, for the reason that no title had passed to it by the sherifC's 
deed, a}l interèst of the défendant in the property which had been sold having 
énded long before the entry of judgment. 

Title to what we havè called the surface rights descended upon the death 
of Daniel Pursel to his six chlldren, of whom William R. Pursel Was one. The 
whole title la ter vested In William R. Pursel through conveyances f rom the 
other heirs before the agreement of 1883, and he was in the possession and 
occupancy as owner and llvlng in person upon the property f rom before that 
date to long after the abandonment of the mine and the dlsnïantliug of the 
mlnlng equlpment in 1889. 

The minor facts referred to other thsin those Incldentally stated in the fore- 
going récital of facts and the slgniflcance attaehed to them by the party ad- 
vancing the évidence by which they are made to appear, are thèse: 

On May 17, 1883 (shortly after the agreement of 1883), William R. Pursel 
was constituted the attorney in fact of ail the other lessors. The slgniflcance 
of this, in the view of défendant, is that he thus became their représentative, 
so that they are bound by anythlng which would bind him. The letter of at- 
torney, however, is restricted to the sole power to deniand and coilect the roy- 
alties. He was also at the time cotenant with them of the estate In common 
which they ail had in the land. His déclarations by word or act would there- 
f ore be évidence against ail so far as such relation makes them evidential. 
William R. Pursel had knowledge of what was done In the way of the aban- 
donment of the mine, and the dismantling of the minlng equipnïent, and the 
removal of the property of the lessees, and of ail that transpired upon the 
premises. 

The Reading Iron Company, after the sherifC's deed to them, operated roll- 
ing mills at Danville, in Montour county. Thèse mills were in charge of a 
superintendent. The road supervisors of the township. In which the Pursel 
lands are situate, complained to tliis superintendent at Danville that travel 
on the public highway was endangered by the sinking of the land over the 
abandoned Pursel slope, By direction of the superintendent workm'en of the 
présent défendant fiUed in the dépressions complained of. Whatever slgnifl- 
cance this fact might hâve is lessened, if not destroyed, by the agreed fact 
that the superintendent had no authority outside the rolUng mills, and that 
the défendant neither authorlzed nor knew of thèse acts, and the further 
agreed fact that the défendant "never entered Into possession of the premises 
or dld ahy act to care for or conserve the property in any way whatever." 

On September 25, 1905, William R. PUrsel sold the stone which had beeu 
part of the railroad construction in the abutments and culverts and the stone 
in the mine. 

Discussion. 

The claim sued for in this action is the two-sixths share of the plaintiffs In 
the minimum' royalties reserved by the indenture of 1862. No question is 
raised of the right to thus dlvide the claim for royalty. The total claim, ex- 
clusive of interèst, is apparently $15,000. As the claim Is for one-third of 17 
years' royalties, it is not clear why claim has been made for thls sum. This, 
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however, Is of no importance as the parties hiave agreed upon the correctuess 
of tlie figures. A number of very interesting questions, whicti lu tlie vlew ol' 
counsel arise out of this record, hâve been discussed. We do not feel called 
upon to follow counsel In this discussion, because in the vlew we take of the 
case, It is disposed of by flndlngs of fact. With the exception of certain fea- 
tures of the agreements of 1862 and 18S.'!, we are in accord with the construc- 
tion placed upon thèse contracts by counsel for plaintiff. We see no justifica- 
tion in this record for flndlng the fact whleh Is the necessary support of one 
of the in'ain positions of the défense. We think it clear there was no obliga- 
tion on the part of the lessees to mine after the minlng opérations had been 
found to be unprofitable. The Indenture of 1862 gave them, liowever, the ores, 
and to this extent an interest In the lands. ïhe obligation to pay the mini- 
mum rental was cotermlnous with this interest. This obligation could be end- 
ed, by their act, only by a reconveyanoe or rellnquishment of this interest. 
This surrender, so far as the évidence discloses, they never made by the deed 
or notice required. Whether there is such a prlvity of estate between the 
original lessees and the présent défendant as to visit upon the latter respon- 
sibillty for the performance of the covenants of the former (whicli the de- 
fendant dénies), we do not feel required to flnd. We, therefore, do not pass 
upon this question. 

There are two facts (either of which is décisive of this case), each of whlch 
we think too clearly appear. When the lessees ceased ntining opérations and 
refused to pay further royalties (which we find as a fact they did), we think 
it was the right of the lessors to re-enter and oust the lessees. Whether it 
was their riglit or not, they might in fact do it. After ouster, lawful or other- 
wise, the lessors could not exact the payment of the rent. This ouster and 
re-entrj^ we think beyond ail question took place and so flnd. This is one of 
the décisive facts to which référence is above made. AU the facts and circum- 
stances of the case and the situation of the parties indicate this, and certain 
evidential facts prove it to a moral certainty. Two will sufilce to make this 
clear. If the relation of the parties as lessors and lessees had ended and only 
in that event and upon the payment of ail rentals due, the lessees might re- 
move their property from the premises. A settlem'ent was made in 1880 of 
ail accounts to that date, and lessees dismantled the mining plant and re- 
moved ail their property from the premises. This was so done that we not 
only feel justifled in finding, but feel compelled to find, that It was with the 
full knowledge and consent of the lessors, and it is admitted in substance, if 
not formally, that such was the case. The estate of the lessees could bave 
been ended by lessors only by a re-entry. Such a re-entry did in fact take 
place, and the lessees acquiesced in this assertion of the right of the lessor. 
The conséquences mnist be accepted by both, one of which is that the lessor 
could not thereafter claim any future rent. 

The other of the two evidential facts is this: One of the lessors took i)os- 
session of and sold a part of the railroad construction erected by the lessees. 
There is no presumption that this act was tortious. The assertion of the right 
to this material vi'as therefore a déclaration by one cotenant (which Is évi- 
dence against ail) that the lessors had re-entered into possession, and the es- 
tate of the lessees was gone. Again, the agreemtent of 188.3 clearly meant that 
no rental should be paid for unmined ores when the furnaces were out of 
blast continuously for a time exceeding one month. During the whole period 
covered by this claim the furnaces were out of blast. This is the other déci- 
sive fact Indicated. Nothing more is required than to state this fact. 

The conclusion to which thèse views lead is that judgment be entered 
against the plaintiff and in favor of the défendant, with costs. We cannot, 
however, withhold the observation that the conclusion reached has the sanc- 
tion of com'mon sensé judgnient. The claim is not only one which without un- 
falr charactertzation may be tenned stale, but there is this feature of It 
worthy of reniark. The claim is now a large one. It had been allowed to ac- 
cumulate without demand until after it had heen runnlng against this de- 
fendant for 13 years. Tf it had been promptly made the opportunity would 
hâve been afforded the défendant either to bave secured possession or to hâve 
surrendered the property. If the sheriff's grantee had sought to enforce posses- 
sion it could not hâve been successful if the lessors had resisted the attempt 
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The conséquence of requiring tlie défendant to now pay would be to compel 
them to pay thls large sum for which they would hsive received nothing. 

We append the only findlngs of fact and eonclusious of law whlcli are 
thought necessary. 

Findingis of Fact. 

1. Tlie facts stated in the foregolug opinion are found as stated. 

2. On or about June, 18.S0, u full settlement of ail royalties or rentàls was 
inade between the parties, and there was a re-entry upon the deinlsed prem- 
ises by the lessors and an ouster of the lessees which was acquleseed in and 
aceei)ted by them. 

3. The smolting îurnaces referred to In the agreeinent of 1883 were ail ont 
of blast eontinuously duriiig tbe whole tlnie for which royalties or rent is 
claimed in thls suit. 

Conclusions of Law. 

1. The ouster of lessees and re-eutry by lessors upon the demised premises 
ended ail Interest and estate of the lessees In the lands of lessors and lessees' 
right to the ores in or upon the land and thelr right to mine the saine and no 
rental or royalties were thereafter payable. 

2. No rent or royalty was payable by the lessees or défendant during the 
tlme the smelting furnaces were out of blast and none claimed In thls action 
Is payable. 

3. The défendant is entitled to judgnient, with costs. 

Reynblds D. Brown, of Philadelphia, Pa., James M. Davis, of Cam- 
den, N. ]., and Makolm Lloyd, Jr., of Philadelphia, Pa., for plaintiffs 
in error. 

Wm. Glarke Mason, of Philadelphia, Pa., and Jefferson Snyder, of 
Rëading, Pa., for défendant in error. 

.Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges: 

WOQ'LLEY, Circuit Judge. [1] The matter out'of which this 
controversy arose is stated at length in the opinion i of the District 
Court. Several questions are presented, the principal one being wheth- 
er the lease sued upon had been terminated by predecessors of the par- 
ties. A; décision upon this question in the affirmative disposes of the 
others. ,. ■ 

The case was tried by the court without the intervention of a jury 
on a State of facts largely agreed upon. The submission was gênerai, 
authorizing the court to enter judgment "according as the court may 
be of opinion that the plaintiffs on the one hand or the défendant on 
the other.are entitled to a judgment upon ail the facts as thus ascer- 
tained." Thèse facts relate generally to the existence of the lease 
and to its termination. While the Conflict in the court below was 
waged about the issue whether the lease was terminated by delivery 
of a written notice (the spécifie method prescribed by its terms), 
neither the facts nor the submission restrict the décision to that is- 
sue. The facts relate and the submission extends to a termination of 
the lease by any légal means. The District Court found that the lease 
was terminated, but that it was not terminated by the sole act of the 
lessee, either in delivering written notice of surrender or by abandon- 
ing the demised premises. This finding relieves us of the necessity of 
reviewing the line of Pennsylvania décisions against the termination 
of leases (notably of oil lands) by abandonment or without notice, 
cited by the plaintiff in error (IJouble v. Union H. & E. Co., 172 Pa. 
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389, 33 Atl. 694 ; Ahrns v. Chartiers Gas Co.. 188 Pa. 249. 41 Atl. 
739; Wilson v. Philadelphia Co., 210 Pa. 484, 60 Atl. 149), if the tes- 
timony supports a finding that the lease was legally terminated in an- 
other way. Our considération is therefore directed mainly to the 
error assigned to the court in affirming the prayer that under the 
facts the défendant is entitled to judgment. 

[2] The District Court found that mining opérations were suspend- 
ed by the termination of the lease, and that the lease was terminated 
by ouster of the lessee upon re-entry by the lessors. If this was the 
only finding of fact upon which the court predicated its judgment, 
we would be constrained to direct a reversai, for we hâve not found 
in the testimony a distinct act of ouster in its purely technical sensé. 
The elemental idea of ouster is dispossession, which in turn means 
ejectment or exclusion of one from the realty, if not to his injury, 
then certainly against his interest and without his consent. But in 
finding ouster by the lessors as a fact, the District Court went further 
and in the same connection found as a fact that the ouster was ac- 
quiesced in and accepted by the lessee, the two findings being joined 
in the f ollowing paragraph : 

"On or about June, 1889, a full settlement of ail royalties or rentàls was 
made between the parties, and there was a re-entry upon the demised prem- 
Ises by the lessors and an ouster of the lessees which was acquiesced in and 
accepted by theni." 

From this language it appears that while the court found a re-entry 
by the lessors, it did not mean a re*entry in its technical sensé, for the 
re-entry it found was not adverse to or against the will or interest of 
the lessee, but on the contrary met with the lessee's acquiescence and 
acceptance. The court clearly meant what the évidence amply shows 
that the parties acted in concert, that the conduct of each was consis- 
tent with that of the other, and that the conduct of both was based 
upon mutual consent. Therefore, except for the word ouster, if view- 
ed in its technical sensé, we discern no error by the District Court in 
reaching a conclusion from the admissible inferences of the testimony, 
that the lease was terminated by the mutual consent of the parties. 
This we conceive to be the substance of the court's décision. 

Owing to the lapse of time and the death of parties, the trial court 
was not aided by direct testimony in deciding the question of the 
termination of the lease, but was left very much to inferences to be 
drawn from the conduct of parties. While there was no occasion to 
interpret the terms of the lease in connection with the question of 
its termination and to that end invoke the rule that the interprétation 
which the parties themselves had placed upon it by their conduct should 
prevail (Otis v. Coal Co., 199 Fed. 86, 117 C. C. A. 598; Myers' Es- 
tate, 238 Pa. 195, 86 Atl. 89), the learned trial judge, without ex- 
pressly so stating, evidently applied the principle of that rule to the 
matter before him, and decided the matter as it was shown that the 
parties by their conduct had treated it. 

If the parties in their acts treated the lease as terminated, the court 
did not Hkely go astray if it viewed the lease in the same light in 
which they regarded it. On the other hand, if the conduct of one 
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party was fiot consistent with that of the other and failed to show a 
common understanding that the lease was ended, then différent infer- 
ences would compel a différent method of solution with probably a 
différent resuit. 

Something happened in 1889 that changed the relations of the par- 
ties to the lease. Something transpired at that time between the les- 
sors and the lessee which at least suspended ail opérations under the 
lease. Of this the évidence is quite conclusive. It is equally certain 
that the thing which resulted in the suspension of opérations was done 
with the consent of both the lessors and the lessee. Just what was 
done to cause the suspension is not entirely clear, and whether the 
acts of the parties in suspending opérations went further and put an 
end to the lease is not established by direct évidence. But the extent 
of the transaction and its légal effect, we think, may be gathered frora 
its proper inferences and from inferences properly arising from the 
conduct of the parties subsequently pursued. In fact, if this case is 
capable of a correct décision upon the testimony submitted, this is 
the only way to décide it. Without reciting or summarizing the tes- 
timony, it is sufficient to say that, viewing the reasons leading up to 
the transaction of 1889 and giving to that transaction and to the con- 
duct which the parties pursued thereunder ail their admissible infer- 
ences, we are satisfied that the lease was not merely suspended but 
was terminated, and that it was terminated not by formai notice or 
abandonment, but by mutual consent of the parties. This is shown 
by the trend of affairs in mining and smelting in that district and by 
the losses which in changed conditions were attendant upon both. It 
is evidenced by the settlement respecting royalties coïncident with the 
stopping of mining opérations which had ail the appearance of a set- 
tlement intended by the parties to be final. It is further shown by 
the subséquent omission of the lessee to pay and of the lessors to 
demand royalties for a long term of years, the dismantlement of the 
plant by the lessee and the removal of its implements observed and un- 
opposed by the lessors, such dismantlement being provided for by the 
lease but being permissible only after its termination, the withdrawal 
from the property and its surrender by the lessee, re-entry by certain 
of the lessors and subséquent sale of a part which under the lease 
would belong to the lessee, and the entire acquiescence of each party 
in the acts and conduct of the other. By this conduct, Which included 
relinquishment by the lessee of ail rights in the property and resump- 
tion by the lessors of rights that had theretofore belonged to the 
lessee, we are led to believe that the parties treated the lease as ended. 
Though the lease contained a provision for surrender upon written 
notice, such a provision did not preclude the parties from waiving it 
and from ending the lease by other means equally légal. This we 
think the parties did by mutually consenting to its termination. The 
proper inferences from the conduct of the parties support this conclu- 
sion, and in adopting the interprétation of the parties as its own, the 
trial court committed no error. 

The judgment below is affirmed. 
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INTER-ISLÀND STEAM NAV. CO-, Limited, v. WARD. 

(Circuit Court of Appeals, Nintli Circuit. May 15, 1916.) 

No. 2617. 

1. Appeal and Erkob <g=>928(l) — Revibw — Presumptions. 

Where tlie instructions are not In tlie record, it will be presumed tliat 
tliey properly applied the lavv to the tacts. 

lF;d. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3749, 
37S3 ; Dec. Dig. <S=3928(1).] 

2. Mastee and Servant <S=285(11)— In.tukies to Servant — Pkoximate Cause 

— Jury Question. 

Though tlie défendant master liad assured plaintiff a new cable would 
be installed on the coal conveyer, none was, and on the morning of the 
injury the cable slipped from the pulley. Plaintiff, being foreman, at- 
tempted to pry It back upon the pulley with a crowbar. He did not re- 
uiove the weight on the cable which gave it tension, the cable slipped from 
the pulley, knoeking plaintiff fronï the conveyer to the dock, 25 feet be- 
low, and he sustaiued severe injuries. Held that, as plaintiff was Justifled 
in assuming that the master would install a new cable, pursuant to its 
promise, and as there was an emergency requiring quick action, when the 
cable slipped from the pulley, recovery cannot be defeated on the ground 
that machlnery having been stopped, there was no danger, and that plain- 
tiff's method of attempting to replace pulley was as a niatter of law an 
intervening agency, breaking the causal between défendantes négligence, 
for it niight hâve been foreseen, and therefore the question is one for 
the jury. 

[B]d. Note.— For other cases, see Master and Servant, Cent. Dig. § 1035 ; 
Dec. Dig. €=5285(11).] 

3. Masteb and Servant ®=288(14) — Injuries to Servant — Assumption of 

RiSK. 

Where plaintiff, the foreman in charge of a coal conveyer, reported that 
a cable was détective, and was assured that a new one then on hand 
would be installed, he dld not, the assurances having been made on Sat- 
urday, assume the risk of Injury as a matter of law by returniug to work 
on the following Monday, though the defe<'tive cable still remained, nor 
did he assume the risk of Injury in attempting to replace the détective 
cable, when it slipped from the pulley. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1084 ; 
Dec. Dig. i®=5288(14).] 

In Error to the Suprême Court of the Territory of Hawaii, under 
Section 246 of the Judicial Code, as Amended by Act Jan. 15, 1915, 
c. 22, 38 Stat. 803. 

Action by George E. Ward against the Inter-Island Steam Navi- 
gation Company, Limited, a Hawaiian corporation. A judgment for 
plaintiff was affirmed on writ of error to the Suprême Court of Ha- 
waii, and défendant brings error. Affirmed. 

Action at law by plaintiff (défendant in error) for damages on account pf 
injuries sustalned as a resuit of alleged négligence on the part of défendant 
(plaintiff in error, and herelnafter referred to as défendant company). 

On Mareh 10, 1913, George E. Ward filed hls complaint in the circuit court 
of the llrst judlclal circuit of the territory of Hawaii, to recover damages in 
the sum of $50,000 for injuries sustained wliHe employed by the défendant 
Company In the capacity of machlnist and' engîneer, and foreman of thiç lat- 
ter's coal conveyer, upon which hls Injuries were sustained. ' The complaint 
alleged that, on account of the frayed and worn-out condition of the cable 
used in drawlng the coal cars between the wharf and the company's cçal yard 

®=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered DigesCs & Iq^ex^i , 
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on shore, It had a tendency to slip and beconïe detached from the pulleys hold- 
ing the same In position ; that by reason of the unsafe, dangerous, and worn- 
out condition of the cable, and by reason of the négligence and carelessness 
of the défendant cOnipany, Its agents, servants, and employés, In allowing and 
permitting the same to reniain, continue, and be in use and opération, the ca- 
ble on the 8th day of July, 1912, became detached and slipped from the pulleys 
holding the same in position ; that whlle plaintlff was endeavoring to restore 
the cable to Its proper position around the pulleys, and wlthout any fault or 
négligence on his part, the cable, notwlthstanding the efforts of plaintiff and 
others to keep and niaintain the same in position, suddenly and with great 
force and violence flew and became entirely detached from the pulleys, and 
struck plaintiff upon his body, and hurled and precipitated him.to the ground 
some 25 feet below ; that défendant company, although well knovs'ing the tend- 
ency of the cable to slip and become detached from the pulleys by reason and 
on account of its dangerous, uuflt, and worn-out condition, carelessly, negll- 
gently, and knowingly failed and neglected to provide a sultable, or any, plat- 
form or guard rail around the tracks, so that reasonable protection might be af- 
forded those obllged to work around and near the cable, in the event of the 
cable slipping from the pulleys or roUers ; and that by reason of the unsafe, 
unflt, dangerous, and worn-out condition of the cable, so supplied and fur- 
ulshed by the défendant company, and by reason of the négligence and care- 
lessness of the défendant in failing to provide a sultable, or any, platform or 
guard rail, as hereinabove alleged, the plaintiff sufCered and stlll suffers the 
injuries eomplained of. 

The défendant company having flled a gênerai déniai, the action came on 
for trial before the circuit court and a jury. At the conclusion of the plaintiffl's 
case, the défendant company moved for a nonsuit on the ground, among oth- 
ers, that the proxiniate cause of the Injury to i)laintiff was his own négligent 
act ; he having attempted to restore the cable to its proper position around 
the pulleys by prying the same with a crowbar, and wlthout first removing 
the tension from the cable by lifting or renioving the weighted box of about 
500 pounds welght which lumg suspended from the cable, maintaining a high 
tension throughout its entire length. The motion for a nonsuit having been 
granted, the plaintiff sued out a writ of error to the Suprême Court of 
Hawaii, where the judgn:ent of nonsuit was held erroneous, reversed, and the 
case remanded for a new trial. 22 Hawaiian Reports, 66. 

On the second trial the défendant company moved as before for a judgnient 
of nonsuit at the conclusion of the plaintiff's case, on the same grounds, which 
motion was denied on the authority of tlie décision of the Suprême Court of 
Hawaii, and the défendant thereupon put on its case. The défendant thereup- 
on requested the court to Instruct tlie Jury to find in its favor, and, this having 
been denied, the case went to the .lury, resulting in a verdict In favor of the 
plaintiff in the sum of $13,000, The défendant company excepted to the ver- 
dict as contrary to the law and the évidence, and mtoved for a new trial, which 
was denied. Judgment was entered in favor of the plaintiff in the sum of 
$13,097.20. 

The défendant company thereupon took the case to the Suprême Court of 
Hawaii by writ of error ; the main errors assigned being the déniai of its mo- 
tion for nonsuit, the refusai of the trial court to instruct the jury to flnd in 
its favor, the rendering of the verdict, the déniai of its mtotlon for a new trial, 
and the entering of judgment against the défendant company and in favor of 
plaintiff In the sum of $13,097.20. On March 24, 1915, the Suprenïe Court of 
Hawaii rendered Its décision holding that no error had been committed. 22 
Hawaiian Réports, 488. Frotn the judgment entered pursuant to this déci- 
sion, défendant company sued out the writ of error to this court, under section 
246 Of the Judiclal Code, as amended by Act Jan. 15, 1915, c. 22 (38 Stat. 803). 

W. O. Smith, L. J. Warren, E. W. Sutton, Henry Holmes, and C. 
H. Oison, ail of Honolulu, T. H., for plaintiff in error, 
E. A, Douthitt, of Honolulu, T. H., for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and RUDKIN, 
District judge. 
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MORROW, Circuit Judge (after stating the facts as above). There 
was évidence tending to show that the défendant company was neg- 
Hgent in maintaining a defective cable for the purpose of hauHng 
cars along the coal conveyer f rom the ship to the coal yard. The cable 
had been in use about 10 months at the time of the accident. The évi- 
dence tended to show that the life of such a cable was about 8 months ; 
that the cable was worn by use to such an extent that the strands of 
wire on the outside surface had broken and the ends stuck out from 
a quarter of an inch to an inch ; that this defective condition of the ca- 
ble caused it to rise up on the pulleys and corne ofï; that with thèse 
broken strands it was in a dangerous condition and unfit for the use 
in which it was being employed ; that the unsaf e condition of the cable 
had been brought to the attention of M. E. Gedge, the secretary and 
treasurer of the défendant company, who was the proper officer to 
whom such notice should hâve been given ; that this notice was given 
by the plaintiff and another employé more than a month prior to the 
date when plaintiff was injured; that on the Saturday previous to the 
Monday when the plaintiflf was injured the cable came off the pulleys, 
and plaintiff again notified Mr. Gedge of the fact, and told him that 
they would hâve to hâve a new cable, and he said, "AH right, a new 
cable would be put in;" that a new cable was on hand and could 
hâve been put in on Sunday. Plaintiff testified that he relied upon this 
promise of Mr. Gedge that a new cable would be put in by Monday. 

About 7 o'clock in the morning of that day plaintiff returned to his 
usual work on the wharf and on board the vessel where he was en- 
gaged in superintending the discharge of coal to be carried by the con- 
veyer from the wharf to the coal yard. Between 9 and 10 o'clock he 
was told that the cable was off from the pulleys. The foreman of 
the conveyer was absent. Plaintiff thereupon went up to the elevated 
track of the conveyer, the engine was stopped, and, with others, he 
was proceeding by the use of crowbars to return the cable to its place 
on the pulleys, when he was struck by the cable, knocked from the 
conveyer structure, and, f alling about 25 f eet to the wharf below, re- 
ceived the injuries described in the complaint. There was no plat- 
form or guard rail at or near the pulleys, for the protection of work- 
men engaged in handling or working on the cable in that part of the 
conveyer. 

[1,2] This évidence, and the legitimate inferences to be drawn 
therefrom, the jury had a right to believe; but it is contended on be- 
half of the défendant that there was no' évidence that the négligence 
hère recited was the proximate cause of the injury to the plaintiff, and 
that the trial court was in error in refusing to so instruct the jury, as 
requested by the défendant. The argument is that, as the cable was 
at rest at the time of the accident, the fact that it was off the pulleys 
created the occasion calling plaintiff to the place where it came off 
for the purpose of replacing it ; but at that point of time and place the 
effect of defendant's négligence with respect to the defective cable had 
ceased to operate, that the place, in and of itself, was no longer danger- 
ous, and that it only became dangerous when the independent or in- 
tervening act of the plaintiff came into play, resulting in the accident. 
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In support of this view, it is contended that the proximate cause of 
the accident was the f ailure of the plaintifï to hâve the tension of the 
cable reUeved by having a weighted box, suspended from the cable 
at ànother place in the structure, lifted from the cable, so as to give it 
slack, and thus enable the plaintiff to replace it in safety. But there 
was évidence tending to show that the cable appeared to hâve sufficient 
slack to justify the plaintiff in his effort to replace the cable on the 
puUeys without the delay required to go tO' another part of the struc- 
ture and lift the weighted box. The plant was in opération, with its 
employés at work in the hold of the vessel, where buckets were being 
filled with coal, and by a continuous movement the coal was being 
hoisted and dumped into cars, to be hauled by the cable along the 
track of the conveyer and dumped into the coal yard. The method 
adopted by the plaintiff for restoring the cable to its place on the pul- 
leys was immédiate and avoided delay, and had been pursued before; 
and this was known to Mr. Gedge, who was the responsible officiai 
of the défendant company in charge of the work. The inference to 
be drawn from this situation is that the plaintiff's duties required him 
to replace the cable on the pulleys with the least possible delay, that 
the conveyer might be in opération and the employés kept at work dis- 
charging coal from the vessel. The situation was one of emergency, 
calling for the exercise of ordinary care and prudence on the part of 
the plaintiff, and, probably influenced by what had been donc before, 
he used the crowbar to replace the cable to its position on the pulleys. 
The act of the plaintiff and its conséquences, considering the unguard- 
ed structure, were, therefore, what the défendant might reasonably 
hâve anticipated, apprehended, or foreseen. 

In Southern R. R. Co. v. Webb, 116 Ga. 152, 42 S. E. 395, 396, 59 
L,. R. A. 111, 112, the Suprême Court of Georgia had before it the 
question whether, after an original wrongful act had spent its force 
and a new cause had intervened, which of itself was sufficient to stand 
as the cause of misfortune, the former must be considered, as a matter 
of law, too remote to be submitted to the jury in determining the lia- 
bility of the original wrongdoer for the in jury sustained. The court 
reviews the lèading cases upon this subject and reaches the conclusion 
that, if the character of the intervening act, claimed to break the con- 
nection between the original wrongful act and the subséquent injury, 
was such as its probable or natural conséquences could reasonably 
bave been anticipated, apprehended, or foreseen by the original wrong- 
doer, the causal connection is not broken, and the original wrongdoer is 
responsible for ail of the conséquences resulting from the intervening 
act. The Suprême Court held that, the jury having solved the question 
to their own satisfaction, and the trial court having approved their 
solution, the appellate court had no authority to interfère. As said 
by the Suprême Court of the United States in Milwaukee R. R. Co. 
V. Kellogg, 94 U. S. 469, 474, 24 L. Ed. 256 : 

"The true rule is that what is the proximate cause of an Injury is ordina- 
rily a question for the jury. It is not a question of science or of légal knowl- 
edge. It is to be determined as a fact, in viaw of the circumstances of fact 
attending it." 
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We neéd not multiply authorities upon this question. The attempt 
to solve it as a question o£ law has résultée in a multitude of décisions 
in which the courts hâve endeavored to establish a gênerai rule ap- 
plicable to ail cases, but rarely has it been possible to dispose of the 
question as one of law alone. In the présent case we think the évi- 
dence is sufficient to show that the proximate cause was a mixed ques- 
tion of law and fact. In Labatt on Master and Servant (2d Edition, § 
1572; Ist Edition, § 805) the rule is stated as follows: 

"Whether tlie breach of duty established in the given case was the proxi- 
mate cause of the injury is a mixed question of law and fact. It is, therefore, 
primarlly one for the jury to détermine under proper instructions. A court 
wUl not undertake to settle it in any case, where it involves the weighlng of 
conflicting évidence, the balandng of probabilitles, and the drawlng of in- 
ferences." 

In the opinion of the Suprême Court of the territory it is stated that 
"the question of the proximate cause was properly submitted to the 
jury." The instructions of the court are not in the record, and we 
are, therefore, not informed as to their character; but we must 
assume that the instructions were given with proper référence to the 
évidence and upon a correct and sufficient statement of the law ap- 
plicable thereto, if the question was to be submitted to the jury under 
any possible aspect of the évidence. The jury by their verdict found 
in effect that the proximate cause of the injury was the négligence of 
the défendant. This verdict was approved by the trial court upon a 
motion for a new trial, and by the Suprême Court of the territory 
upon a writ of errer to that court. In the face of this verdict, and the 
judgments of the trial and appellate courts, we cannot hold, as a mat- 
ter of law, that reasonable men could not corne to the conclusion that 
the defendant's négligence was the proximate cause of the injury to 
plaiiitifif. 

[3] It is next contended that the plaintifï assumed the risk attend- 
ing the work of replacing the cable on the pulleys. The rule with 
respect td this défense has been definitely stated and has been applied 
by thè Suprême Court of the United States in a number of cases. A 
late case is that of Seaboard Air Line v. Horton, 233 U. S. 492, 504, 
34 Sup. Ct. 635, 640 (58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 
191 5B, 475). Referring to risks which are not naturally incident to the 
occupation, but arise out of the failure of the employer to exercise 
due care with respect to providing a safe place of work and suitable 
and safe appliances for the work, the court says : 

"Thèse the employé ia not treated as assuming untU he becomes aware of the 
defect or disrepair and of the risk arislng from it, unless defeet and risk 
alike are so obvious that an ordlnarily prudent person under the circumstanc- 
«s would hâve ol)served and appreclated them." 

The court states f urther éléments of the rule as follows : 

"When the employé does know of the defect, and appréciâtes the risk that 
Is attributable to it, then if he continues in the employment, wlthout objec- 
tion, or wlthout obtainlng from the employer or his représentative an assur- 
ance that the defect wlll be remedled, the employé assumes the risk, even 
though It arise out of the master's breach of duty. If, hovvever, there be a 
promise of réparation, then during such time as may be reasonably required 



814 232 FEDERAL EEPOBTEK 

for its performance, or until the partlcular time specifled for Its perfornïance, 
the employé relylng upon the promisé does not assume the risk, unless at least 
thé danger be so Imminent that no ordltiarlly prudent man under tiie circum- 
stances would rely upon such promise." 

This case is authority for the further rule that, when thèse éléments 
are présent, the question whether there was an assumption of risk by 
the plaintiff is a question for the jury under proper instructions. The 
évidence shows that the plaintiff complained to the proper officiai of 
the défendant company that the cable was defective and unsafe and 
secured a promise that the defective cable would be replaced by a new 
one. A new cable was on hand, with which the defective cable might 
hâve been replaced during the period between Saturday and Monday, 
when the work of discharging the coal was suspended. This the de- 
fendant neglected to do. The plaintiff returned to his work on the 
vessel on Monday morning, when he had the right to suppose a new 
cable had been placed in position, When the cable came off a few 
hours later, and he ascénded to the top of the conveyerto see what was 
the matter, he may bave learned for the first time that. the defective 
cable had not been replaced by a new one, He was then confronted 
with an ^mergency with which he had to deal promptly, in view of 
ail the surrounding circumstances. Whether, under such circumstanc- 
es, he appreciated the risk attending the replacing of the cable in the 
way he attempted to replace it was a question of fact to be determined 
like any other question of fact. 

In Kane v. Northern Central Railway, 128 U. S. 91, 9,Sup. Ct. 
16, 32 L. Ed. 339, it was contended that the plaintiff, who was a brake- 
man on a freight train, was guilty of contributory négligence in stay- 
ing upon the train in the capacity of a brakeman after observing that 
a step was missing from one of the cars pver which he might pass in 
discharging his duties, and that he assumed the risk attendant upon 
such heedless exposure of himself to danger. "But," the court said, 
"in determining whether an employé bas recklessly exposed himself to 
péril, or failed to exercise the care for his personal safety that might 
reasonably be expected, regard must always be had to the exigencies 
of his position, indeed, to ail the circumstances of the particular occa- 
sion." In this case the court held that the circumstances were such that 
the question involved shôùld be submitted to the jury. In Shearma,n 
& Redfield on the Law of Négligence, § 211, the aiithor, in discussing 
the duty pf a servant under such circumstances, says: 

"If every man should cease îvont work ijpon the Instant of dlscovering that 
his safety was imperiled by the négligence of some other person, the business 
world would corne to a stand. If every servant on a rallroad or in a faetory 
should refuse to work by the slde of a négligent fellow servant or with defec- 
tive materlals, immedlately upon becomlng aware of the fact, such enterprises 
could never be carried on. Obviously a reasonable time must be given for 
removal of the defect ; and mteantime the business must be carried on with 
no préjudice to the sèrvant's rlghts, unless the risk Is so great that no one, 
acting with ordinary prudence, would gp on under the circumstances." 

We are of the opinion that the question whethef the plaintiff as- 
sumed the risk of replacing the cable on the pulleys in the way he at- 
tempted to replace it was a question for the jury under proper instruc- 
tions. 
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With respect to the question of contributory négligence on the part 
of plaintiff in failing to raise the weight taking up the slaci< of the 
cable, so as to make it safer and easier to replace the cable upon the 
puUeys, the Suprême Court of the territory correctly stated the con- 
troversy, and the évidence upon which it was based, in the following 
language : 

"Upon this phase of the case there were conflictlng évidence and théories — 
that of the plaintiff being that it was not necessary, as there were two or 
three inehes of slaek at the place where the cable had slipped off the pulleys, 
ail that was necessary, and that lifting the weight would not give any more 
slaek at the place where the cable was tO be replaced on the pulleys, unless 
the cable was drawn by hand from the point where the weight was installed to 
the point where the cable was to be replaced oh the pulleys; tlie theory of the 
défendant being that lifting the Weight would hâve glven suffiçient slaek at 
the point where the pulleys were to be replaced to make it safe to replace 
theni, and that if the weight had been lifted the injury would hâve been avoid- 
ed. This feature of the case, covering the question whether or not the plaintiff 
was guilty of contributory négligence which eaused bis injury, was submitted 
fairly to the jury by the court under proper instructions, and the finding of 
the jury was against the contention of the défendant, and the verdict, so far 
as the question of contributory négligence on the part of the plaintiff is con- 
cerned, should not be disturbed." 

In Texas & Pac. Ry. Co. v. Harvey, 228 U. S. 319, 324, 33 Sup. Ct. 
518, 520 (57 L. Ed. 852), the Suprême Court of the United States said,: 

'•It has often l)een held in this court that ordinary négligence or contribu- 
tory négligence is not a question of law, but of fact, to be settled by the find- 
ing of the jury. Where there is uncertainty as to the existence of négligence 
or contributory négligence, whether sueh uncertainty arises from a confiict 
of testlmony, or because, the facts being undisputed, fair-minded men mlght 
honestly draw différent conclusions theref rom, the question is not one of law." 

We concur in the opinion of the Suprême Court of the territory 
that the verdict of the jury upon this question should not be disturbed, 
and upon the whole case we think the judgment of the Suprême Court 
of the territory should be affirmed ; and it is so ordered. 
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CLARKB V. SAME. 
(Circuit Court of Appeals, Fifth Circuit. March 28, 1916.) 

Nos. 2859-2861. 

Bankkuptcy iS=14 — Jubisdioiion of Couets — Statute — Résidence ob Place 
OF Business. 

Under Bankruptcy Act July 1, 1898, c. 541, § 2, 30 Stat. 545 (Comp. 
St. 1913, § 9586), giying the courts of bankruptcy jurisdiction to adjudge 
persons bankrupt who hâve had thelr principal place of business, resided, 
or had thelr domicile within the territorial jurisdiction of the court for 
the period of six months or the greater portion thereof, the limitation of 
jurisdiction is one affecting the subject-uiatter, which, under Judicial 
Code (Act March 3, 1911, c. 231) § 37, 36 Stat. 1098 (Comp. St. 1913, | 
1019), can be questioned at any time ; and the objection eannot be walved 
by the bankrupt, so that proceedings against one who has not resided, or 

€=9For otber cases se« same toplc & KliY-NUMBËR iû ail Key-Numbered Digests & Indexes 
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had his domicile or place ot btisiness, withln the district durlng the past 
six months, shouM be dismlssed when that objection Is ralsed by creditors 
prlor totbe adjudication, or by the bankrupt after the adjudication, but 
b«fore other proceedings bave been had, notwithstandlng a prevlous ap- 
pearance by the banlcrupt. 

[Ed. Note. — For other cases, see Baakruptcy, Cent. Dig. § 20 ; Dec. Dig. 

Pétitions for Revision of Proceedings of the District Court of the 
United States for the Southern District of Florida, in Bankruptcy; 
Rhydon M. Call, Judge. 

In the mattcr of H. R. Finn, bankrupt. Separate pétitions by H. R. 
Finn, Richard R. Silsbe, and William F. Clarke to revise the orders of 
the District Court overruling objections by the petitioners to the juris- 
diction of the court over pétitions in involuntary bankruptcy by the 
Caroiina Portland Cernent Company and others. Orders reversed, and 
causes remanded. 

The three pétitions to revise raise the same question of jurisdiction 
and were submitted together. The following statement of the case, 
appearing in the brief ef counsel for the petitioners, with slight chang- 
es, is hère inscrted : 

An Involuntary pétition in bankruptcy was flled by the respondents against 
H. R. Finn In the District Court of the United States for the Southern 
District of Florida on the 20th day of January, 1915. The said H. K. 
Finn, on January 27, 1915, filed a motion to dlsmiss sald pétition for 
various reasons thereln set forth, but net raislng the question of juris- 
diction. The judge, on July 18, 1915, made an order grantlng the motion to 
dlsmiss, unless the petltloning creditors, withln five days, flled an amended 
pétition. In pursuance of sald order the petltloning creditors, the resiiond- 
ents hère, filed thelr amended pétition on the 21st day of July, 1915. There- 
upon an order was made requiring Finn to move to dismiss, plead, or answer 
the ameQded pétition withln 15 days from the date of the service of a copy of 
said amended pétition and a copy of sald order. 

On August 23, 1915, Richard R. Silsbe, one of the petitioners hère and a 
credltor of Mnn In the sum of $1,000, filed Objections to the jurisdiction of 
the court and prayed that the pétition against Finn be dismlssed, upon the 
ground that Finn dld not hâve hls principal place of business, and dld not ré- 
side nor hâve hls domicile, and did not transact any business whatever, with- 
ln the Southern district of Florida for a perlod of six months next precedlng 
the filing of sald pétition, and alleging that Finn, for more than six months 
next precedlng the filing of sald pétition, had had hls résidence and domicile 
in the City of New York and state of New York. On the same day William F. 
Clarke, one of the petitioners hère, alleging that he was a creditor of Finn 
In the sum of $1,320.95, filed the same objections to the jurisdiction of said 
court. 

The petltloning creditors, respondents hère, on August 23, 1915, and on 
August 28, 1915, filed motions to strike the objections to the jurisdiction of 
the court filed by Silsbe and Clarke. The court, on September 16, 1915, granted 
the motions to strike the said objections to tb» jurisdiction of the court, and 
on the said 16th day of September, 1915, adjudged Finn to be a bankrupt. 

On October 15, 1915, Finn applied to the court to set aslde the adjudication 
of bankruptcy, upon the ground that he did not hâve hls place of business, 
nor i-eside, nor bave bis domicile withln the Southern district of Florida. for 
six months, or the greater portion thereof, precedlng the filing of sad i)etl- 
tlon, and because he did not at any time withln the si.t months liext precedlng 
the filing' Of said pétition bave any place of business or réside or hâve hls 
domicile withln the Southern district of Florida, but that durlng said pèriod 
he resided and had hls domicile In the clty of New York and state of New 
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York, and tendered to the court a sworn answer alleglng said facts. The 
court denied the motion to set aside the adjudication of banltruptcy on 
October 19, 1915. 

Thereafter the petitioners filed their pétition to this court to review' and 
revise the orders of the District Court sustaining the jurisdiction of that 
court. 

E. P. Axtell and C. D. Rinehart, both of Jacksonville, Fia., for peti- 
tioners. 

E. J. L'Engle, Martin H. Long, and Robert R. Milam, ail of Jack- 
sonville, Fia., for respondents. 

Before FARDEE and WAEKER, Circuit Tudees. and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). The 
question to be decided is whether the trial court had jurisdiction to ad- 
judge H. R. Finn a bankrupt. Finn and the two creditors, Silsbe and 
Clarke, interposed objections, verified by afïidavit, to the jurisdiction 
as f oUows : 

"That the said Finn did not hâve hls principal place of business and did not 
réside and did not hâve hls domicile and did not transact any business what- 
ever withln the Southern di.strlct of Florida for a period of more than six 
months next preceding the filing of said pétition. That his résidence and 
domicile during said time were in the city of Kevsr York, state of New York." 

The objections of the two creditors were filed prior to the order of 
adjudication, and those of the alleged bankrupt subséquent thereto. 
They were ail overruled, without inquiry on the part of the court touch- 
ing the facts. To détermine whether the action of the court was er- 
roneous, resort must be had to the Bankruptcy Act. That part of sec- 
tion 2 of the act, having application to the question under considéra- 
tion, provides as f oUows : 

"That the courts of bankruptcy as hereinbefore defined, viz., the District 
Courts of the United States in the several states, the Suprême Court of the 
District of Columbla, the District Courts of the several territories, and the 
United States Courts in the Indian Terrltory and the District of Alaska, are 
hereby made courts of bankruptcy, and are hereby invested, within their 
respective territorial limits, as now established, or as they may be here- 
after changea, with sucli jurisdiction at law and in equity as will enable 
theni to exercise original jurisdiction in bankruptcy proceedings, in vacation 
in chambers and during their respective terms, as they are now or may be 
hereafter held, to (1) adjudge persons bankrupt wlio hâve had their principal 
place of business, resided, or had their domicile within their respective terri- 
torial jurlsdictions for the preceding six months, or the greater portion there- 
of. * * * " 

By the terms of the act it appears that District Courts are invested 
with jurisdiction to adjudge persons bankrupt (1) who hâve had their 
principal place of business, or (2) who hâve resided, or (3) who hâve 
had their domicile within their respective territorial jurisdictions for 
the period of six months, or the greater portion thereof. The grant 
of jurisdiction is therefore not gênerai in the sensé that persons may be 
adjudged bankrupt, regardless of the place of their résidence, etc. 
But the jurisdiction of the court over the estate of the bankrupt, the 
subject-matter of the ptoceeding, is confined by the terms of the act 
232 F.— 52 
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to such persons as may be embràced within one of the three catégories 
mentioned. If the person has resided within the district for the pre- 
ceding six months or a greater portion thereof , if he has had his dom- 
icile therein for the period named, or if he has had his principal place 
of business within the district for the time prescribed, the court is in- 
vested with jurisdiction to adjudge him a bankrupt. If, however, it be 
made to appear to the satisfaction of the court that the person is not 
included within either of the three catégories, the court is without 
power or jurisdiction to proceed, and hence the proceeding should be 
dismissed. The question hère involved is one affecting the power, the 
gênerai jurisdiction, of the court to act. It is not a question of mère 
Personal privilège, which may be waived by the bankrupt ât his élec- 
tion, as in a case where the court is invested with gênerai jurisdiction 
over the subject-mattèr, but suit is brought in the wrong district. 
There is no doubt that in the case supposed it is compétent for the de- 
fendant to waive his right to be sued in the proper district by appear- 
ing generally in the suit, or otherwise consenting to the jurisdiction. 

But let us go a step further and suppose that a suit between citizens 
of différent states is based upon a note for $1,800 and the défendant 
appears and consents to the jurisdiction. Has the court the power or 
jurisdiction to proceed in the case? It certainly has gênerai jurisdic- 
tion over the subject-matter, and in the case supposed jurisdiction of 
the person. But it has not jurisdiction over the subject-matter in the 
particular case simply for the reason that, by the terms of the statute, 
the matter in controversy, in order to confer jurisdiction, must exceed 
$3,000. And in such a case the court sua sponte, and over the protest 
of the parties, will take notice of the want of jurisdiction and dismiss 
thé suit. Why? Because the law is thus written. And a like rule 
should apply and for a similar reason to a proceeding of this nature 
arising under section 2 of the Bankruptcy Act. The fact, therefore, 
that Finn first appeared in the présent case by filing demurrers to the 
pétition of the creditors, going to the merits of the controversy, with- 
out objecting to the jurisdiction, would not preclude him from timely 
asserting thereafter the want of jurisdiction. Indeed, under section 
37 of the Judicial Code, the question of jurisdiction proper, as contra- 
distinguished from that of mère personal privilège, may be raised at 
any time during the progress of the litigation? It was raised in the 
présent case.by Kinn, the alleged bankrupt, within a month after the 
order of adjudication and before any further proceedings were had, 
and by the two creditors, Silsbe and Clarke, prior to the order adjudg- 
ing Finn a bankrupt. Hence it is évident there was no lâches on the 
part either of the alleged bankrupt or of the two creditors. 

We conclude, therefore, that if, in an appropriate proceeding insti- 
tuted by the trial court, itbe made to appear that the allégations, con- 
tained in the verified motions of Finn^ Silsbe, and Clarke, are true, the 
court should proceed no further, except to dismiss the proceeding for 
want of jurisdiction. So far as we are advised the précise question 
liere considered has not been passed upon by the Suprême Court, but 
the views herein expressed find support in the f ollowing authorities : 
In re Garneau, 127 Fed. 677, 62 C. C. A. 403; In re Plotke, 104 Fed. 



HOKN V. MITCHELL 81i> 

964, 44 C, C. A. 282; In re Guanacevi Tunnell Co., 201 Fed. 316, 119 
C. C. A. 554; In re Williams (D. C.) 120 Fed. 34; In re San Antonio 
Land & Irrigation Ce, Limited (D. C.) 228 Fed. 984; Collier on Bank- 
ruptcy (9th Ed.) p. 30. ' 

It follows f rom the foregoing that the court was in érror in overrul- 
ing, or striking the motions calling in question its jurisdiction. The 
orders sought to be revised should theref ore be reversed, and the causes 
remanded for further proceedings not inconsistent with the views 
above expressed. And it is so ordered. 



HOKN V. MITCHELL, U. S. Marshah 

(Circuit Court of Appeals, First Circuit. April 27, 1916.) 

No. 1154. 

1. Habeas Corpus ®=390 — Peoceeding — Hearing on Pétition. 

On the fillng of a pétition for a writ of liabeas corpus, setting out tlie 
facts and cause of détention, the court may properly consider, and dé- 
termine upon the facts so presented, whether the prisoner, if brought be- 
fore it, would be discharged. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. § 80 ; Dec. 
Dig. ©=>90.] 

2. Caebiebs ie=>38 — Interstate Transportation — Carriage of Explosives. 

Crimlnal Code (Act March 4, 1909, c. 321) §§232-236, 35 Stat. 1134- 
1136 (Comp. St. 1913, §§ 10402-10406), making it unlawful to transport 
explosives in Interstate commerce On any vessel or vehicle operated by 
a common carrier and carrying passengers, are important régulations of 
commerce, designed for the protection of passengers and others, and 
as a safeguard for the prévention of the use of instrumentalities of In- 
terstate and foreign commerce in aid of crimes which involve the use 
of high explosives, and their violation was regarded. by Congress as of 
such serions character as to ranfc as a felony. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. ®=38.] 

3. Carriers <g=38— Oitensbs Against Interstate Commerce — Cabriage of 

Explosives. 

It is no défense to a charge of carrying explosives in a passenger 
vehicle operated by a common carrier In Interstate commerce, in viola- 
tion of Crimlnal Code, | 235, that the accused was an officer in the army 
of a foreign country engaged in war, and that the explosive was so car- 
ried for the purpose of being used in an alleged act of war in the enemy 
territory. 

[Ed. Note."-For other cases, see Carriers, Cent. Dig. §§ 96, 97 ; Dec. 
Dig. <@=38.] 

4. Carriers ^=>38 — Offenses Against Interstate Commerce. 

The mère fact that the accused held a commission in the army of hls 
country ralses no presumption that he was acting under the authority of 
his government, so as to ralse any question of international law. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. <g=o38.] 

, Appeal from the District Court of the United States for the District 
of Massachusetts ; Jameg M. Morton, Judge. 

Pétition by Werner Horn against John J. Mitchell, United States 

®=9For otber cases see aame topic & KKY-NUMBER in aU Key-Numbered Digests & Indexes 
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Marshal, for writ of habeas corpus. Pétition denied (223 Fed. 549), 
and petitioner appeals. Affirmed. 

Joseph F. O'Connell, of Boston, Mass. (James E. O'Connell and 
Daniel T. O'Connell, both of Boston, Mass., on the brief), for appel- 
lant. 

George W. Anderson, U. S. Atty., of Boston, Mass. (Léo. A. Rogers, 
Sp. Asst. U. S. Atty., and Lewis Goldberg, Asst. U. S. Atty., both of 
Boston, Mass., on the brief), for appellee. 

Before BINGHAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

BROWN, District Judge. We are of the opinion that the pétition of 
Werner Horn, the appellant, for a writ of habeas corpus was properly 
denied, and that it appears from the pétition itself that the petitioner is 
not entitled to the writ. 

The pétition sets out the cause of détention, and the issue of the writ 
was unnecessary to bring that upon the record by a return to a writ. 

[ 1 ] In proceeding to consider and détermine whether, upon the f acts 
presented in the pétition, the prisoner, if brought before the court, 
would be discharged, the learned District Judge followed an approved 
course, and did not in this respect deny to the petitioner any right se- 
cured to him by section 753 of the Revised Statutes. Frank v. Mân- 
gum, 237 U. S. 309, 332, 35 Sup. Ct. 582, 59 L. Ed. 969; Ex parte Mil- 
ligan, 4 Wall. 2, 110, 111, 18 L. Ed. 281. 

The pétition represents that at the February term, 1915, of the 
United States District Court for the District of Massachusetts, an in- 
dictment was returned by the grand jury charging that the petitioner — 

"did unlawfully, knowingly, wlUfully and feloniously transport and carry 
and eonvey certain explosives contrary to law and in violation of the United 
States statutes applicable to the transportation and coiiveyance of explosives." 

[2] Such statutes are set forth in chapter 9 of the Criminal Code 
of the United States, which relates to offenses against foreign and 
Interstate commerce. Sections 232 to 236, inclusive, relate to explo- 
sives. 

Thèse statutes are important régulations of commerce, designed for 
the protection of the lives of passengers and others, and must also be 
regarded as an important safeguard for the prévention of the use of 
instrumentalities of Interstate and foreign commerce in aid of crimes 
which involve the use of high explosives, such as safe-breaking, bank 
Tobberies, and malicious injuries. See Ryan v. U. S., 216 Fed. 13, 132 
C. C. A. 257. 

As the postal service and the service of common carriers afford 
great facilities for the wide extension of legitimate business, so also, 
unless safeguarded, they would afïord equally great facilities for the 
wide extension of acts of crime, or of négligent and reckless disre- 
gàrd of the safety df our citizens. It is necessary, therefore, for the 
United States strictly to regulatë the use in interstate and foreign 
■commerce of the service of common carriers, as well as the use of its 
own postal service. 
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The penalty for a violation of the statutes concerning explosives, as 
'defined in section 235 of the Criminal Code, is a fine of not more than 
$2,000, or imprisonment not more than 18 months, or both. Under 
section 335 crimes so pttnishable shall be deemed félonies. 

[3] We call attention to the fact that the indictment charges an of- 
fense regarded by Congress as of stich serions character as to rank 
as a felony, because of the contention of the petitioner that it should be 
considered merely as a necessary part of, or as inséparable from, or 
as an incident or détail of, an act of vvar against Great Britain, which 
he claims is cognizable only by the law of nations, and thus aflfords 
him immunity from punishment under a charge of violation of the laws 
of the United States. 

This contention, which, so far as we are informed, is without préc- 
èdent, is stated in paragraph 35 of the amended pétition, as follows: 

"(35) That your petitioner is an officer in the army of the empire of Ger- 
many, to wit, a first lieutenant In the division of the aforesaid army Ijnown 
as the Landwehr ; that a state of war exists between the empires of Great 
Britain and Germany, which state of war has been recognized hy the Président 
of the United States in an officiai proclamation ; that your petitioner is ac- 
cused of destroying part of the international bridge in the townshlp of 
McAdam, province of New Brunswick and Dominion of Canada; that he is 
now held in eustody by the respondent on the charge of carrying explosives 
illegally, which allégation, if true, is inseparably connected with the destruc- 
tion of said bridge ; that he is a subject and citizen of the empire of Germany 
and domiciled therein, and is being held in eustody for the aforesaid act, 
which was done under his right, title, authority, privilège, protection, and 
exemption claimed under hls commission as said otflcer as described afore- 
said." 

The accusation of acts done in the jurisdiction of His Britannic Ma- 
jesty appears from the pétition to comprise the crimes of the willful 
and uniawful destruction of a railroad, in destroying a part of a bridge 
belonging to the railroad of the Canadian Pacific Railway Company ; 
the uniawful obstruction of a railroad, endangering human life ; placing 
upon said bridge and causing to be exploded an explosive substance, 
with intent to render and rendering said bridge dangerous, etc. 

The main contention now made is that the offense charged against 
Horn in the indictment pending in the District Court was itself an act 
■of war, because of its "inséparable connection" with the alleged act 
of war against Great Britain, and therefore cognizable only by the law 
of nations. 

It seems unnecessary to décide whether the pétition sufficiently sets 
forth any acts, committed in Canadian territory, which would consti- 
tute an act of war against Great Britain. Even if the allégations of 
the pétition are assumed to be sufficient to show that the destruction of 
the bridge, on the Canadian side, might be regarded as an act of war 
against Great Britain, committed on British territory, we think that it 
by no means follows that thèse allégations are sufficient to show that 
an act of war against Great Britain was committed within the district 
of Massachusetts, where the indictment was found. 

It must be borne in mind that the United States statutes involved do 
not make illégal the transportation of explosives, but only their trans- 
portation on vessels or vehicles operated by a common carrier, and car- 
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rying passengers for hire (section 232, Criminal Code), or otherwise 
in violation of sections 233, 234, 235. The mode of conveyance, rath- 
er than the transportation itself, is the ground of offense. A disregard 
of the safety of fellow passengers on trains engaged in interstate com- 
merce, and a violation of statutory régulations of interstate commerce, 
constitiite the gravamen of the offense, and this is not necessarily con- 
nected with the transportation of explosives, and is not war against 
either the United States or Great Britain. 

Though counsel urge that it was inseparably connected with, and a 
part of, the blowing up of the bridge, the pétition as we read it, no- 
where admits that Horn did blow iip the bridge, nor allèges that the 
explosives which he is charged with transporting illegally were used 
in blowing up the bridge. Without an allégation that an act of war 
was, in fact, committed by Horn, the whole theory of an "inséparable 
connection" amounts only to making an act done in the United States 
a part of something which, so far as appears, may never hâve been 
done. Certainly an act done in the United States cannot be justified as 
a part, or incident, or détail, of an act of war upon Great Britain, 
which existed not in fact, but only in the verbal form of an accusation. 
To convert the offense charged into a justifiable act of war upon the 
theory of inséparable connection, we first must hâve facts to connect; 
therefore, to pursue the appellant's argument, we must assume that 
Horn did blow up the bridge before proceeding to examine further 
the question of whether there is a connection, and, if so, whether it is 
an inséparable connection, between this and his alleged disregard of the 
laws of the United States. 

The connection between the use of prohibited means of transporta- 
tion and the subséquent use of the explosive to destroy a bridge is re- 
mote. The act of war, if we may call it such, can be completely de- 
scribed without any référence to the mode in which the explosive was 
conveyed to the scène of its use. Whether the explosive was trans- 
ported lawfully or unlawfully has no causal connection with its use or 
its effectiveness to destroy a bridge. 

Likewise the offense against the United States may be fully de- 
scribed without any référence to the use of the explosive after trans- 
portation. 

The connection, so far from being "inséparable," is wholly artifi- 
cial, for the purpose of invoking a single ground of exemption for two 
separate açts. 

A conviction under this indictment would not involve punishment 
for any act done in British territory. Neither an intent to use nor the 
use of the explosive on British territory, subséquent to its transpor- 
tation in violation of the statutes of the United States, could form 
any part of the offense charged in the indictment, ùnder which thç 
guilty intent is the intent to carry, irrespective of any intent to use. 

So, also, a conviction under the charges of acts done upon British 
territory would not involve punishment for the transportation of the 
explosive within the territory of the United States, nor would that con- 
stitute any part of the offense. 

The two offenses charged, therefore, are clearly disfinct and sepa- 
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rate, for they do not involve the same acts, nor parts of thé same act ; 
but each is complète in itself, without involving as a part or élément 
any act or intent essential to the other. They diflfer completely in time 
and place and in the acts charged, Both in fact and in law the trans- 
actions are substantially différent and separate. 

In our opinion the allégations that the acts donc in the United 
States are "necessarily connected" with, or inséparable from, the act 
of blowing up the bridge hâve no weight, but state merely an erroneous 
conclusion of law. This, we think, is a vital error underlying the 
whole contention of the appellant. The theory that what Horn did 
in the United States was a mère détail or incident of an act of war 
donc in British territory by Germany against Great Britain would lead 
to the conclusion that neither Horn nor bis government is responsible 
to the United States. 

[4] The principle of international law which is invoked for Horn's 
protection is thus stated: 

"That an individual formlng part of a public force, and acting under the 
authorlty of hls government, Is not to be held answerable as a private tres- 
passer or malefaetor, is a principle of public law sanctioned by the usages of 
ail civillzed nations, and which the government of the United States has no 
inclination to dispute." 

See 26 Wend. *683, quoting instructions of Webster, Secretary of 
State, to the Attorney General. 

But this exemption of the individual is on the ground that bis act 
was a national act of his sovereign, and thus to be dealt with between 
nations under the law of nations. 

Upon what theory, then, is this act of Horn in the United States to 
be held a national act of his sovereign? There is no allégation that 
what he did in the United States or in Canada was specifically author- 
ized or avowed by the appellant's government. He relies upon a com- 
mission as a first lieutenant of the Landwehr (second reserve) Pioneers, 
which is dated August 18, 1908 ; but this is insufficient to show that 
he had been called to active service, or had become a part of an armed 
force. Surely his government, upon the mère ground that it has is- 
sued such a commission, cannot, as a nation, be presumed to bave au- 
thorized his acts either hère or in Canada. 

It is urged that implied authority is sufficient ; but the holding of a 
commission of this kind is no basis for an implication either of author- 
ity in Horn or of responsibility of his government. 

As the only authority asserted by Horn is under his commission, 
which, in our opinion, is no évidence of authority to do any acts as a 
belligerent within the United States, we find no ground for extending 
to him any of the privilèges or exemptions which might resuit from a 
finding that his act was a national act. Due respect to his government 
would forbid us from imputing to it a national responsibility to the 
United States upon such facts as are set forth in the pétition. 

The appellant cites the well-known case of People v. McLeod, 25 
Wend. 483, 37 Am. Dec. 328, and the commentaries upon that case in 
26 Wend. 663 et seq. ; but thèse bave little bearing on the présent case. 
See also Wharton's International Law Digest, vol. 1, § 21. 
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No principle of international law that was recognized by the United 
States in the correspondence with Great Britain over the attack upon 
the schooner CaroHne is applicable to this case. 

The fact that Horn holds such a commission as he reHes upon, in 
our opinion, is insufficient to show authorization of an attack upon 
Great Britain in Canada; but even if such authority to attack a pub- 
lic enemy follows f rom such a commission, it afifords no implication of 
authority for a violation of the laws of a neutral nation in a matter 
having so remote a relation to the proximate act of exploding an ex- 
plosive substance in hostile territory. 

The pétition, in our opinion, fails entirçly to show either express or 
implied national authority for doing the acts charged in the indict- 
ment; therefore no question of internationa,l law is involved, and the 
District Court bas full jurisdiction to proceed to trial of the indictment 
found by its grand jury. 

We agrée with the contention of the United States attorney that, if 
the présent pétition cannot be maintained on its merits, it is iramaterial 
whether an earlier pétition to the same unmeritorious effect was or 
was not erroneously refused considération. Our conclusion that the 
grounds upon which the appellant seeks a discharge are unsound cuts 
under ail other questions raised. He fails to show that the acts for 
which he is indicted were donc under compulsion or command of bis 
sovereign. There is no question of punishing him for anything done 
in Canada; there is no question of double punishment for the same 
act. No défense which he may bave against punishment for violation 
of the laws of another nation, or against extradition upon a charge of 
such offense, is taken away from him by a refusai of the writ of ha- 
beas corpus. 

The pétition contains many matters which, upon this appeal, we bave 
no power to review. We may say, however, that in our opinion the 
grounds upon which he contested the jurisdiction of the commissioner 
were without substantial merit, and that he bas had a f uU bearing up- 
on the merits of bis claim to immunity from trial upon the indict- 
ment. 

The judgment of tlie District Court is affirmed. 



WILSOX et al. v. CONTINENTAL BUILDING & LOAN ASS'N et al. 

(Circuit Court of Appeals, Nlnth. Circuit May 15, 1916.) 

No. 2685. 

1. B.\NKRXJPTCY ®=5l26 — Trustée — Sélection. 

Under General Order 13 (89 Fed. vil, 32 C. C. A. xvil), providlng that 
tlie sélection of a trustée by the credltors Is subject toapproval or dis- 
approval by the référée, the référée cannot exercise the discrétion çon- 
ferred arbitrarlly. 

[Ed. Note. — Por other. cases, see Banliruptcy, Cent. Dig. §§182, 184, 
187; Dec. Dlg. <S=126.] 

®=5For other cases see. same,toplc & KEYrfvUMBER la aU Key-Numbered Digests & Indexea 
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2. Bankbuptct €=446 — Review— Findino or Reteree. 

A flndlng of fact by référée In bankruptcy, approved by the District 
Court, wlU be upheld on review, if supported by any substantial évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dl«. § 929 ; Dec. Dig. 
<g=>446.] 

3. Bankbuptct <ê=>120 — Tktjstbb — Selectiow. 

As a trustée under Bankr. Act July 1, 1898, c 541, 30 Stat 544, and the 
General Orders may be called upon to sue to set aside transfers, to com- 
pel persons to account for property belonging to the ttankrupt estate, 
etc., a trust conïpany, which was trustée of mortgages belenging to the 
bankrupt, and whlch was Intlmately assoclated with the bankrupt's busi- 
ness, should not be appointée trustée, for the company might be com- 
pelled to assume ineonsistent positions. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. | 185; Dec. 
Dig. <e=>120.] 

4. Bankruptcy «=>446 — Eïview — Discrétion of Refebeb. 

As the approval or disapproval of a trustée in bankruptcy is discre- 
tlonary with the référée, the exercise of his discrétion will not be re- 
viewed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 929 ; Dec. Dig. 
<S=»446.] 

Pétition for Revision of an Order of the District Court of the 
United States for the First Division of the Northern District of 
California ; Maurice T. Dooling, Judge. 

In the matter of the bankruptcy of the Continental Building & 
Loan Association, a corporation. Pétition by W. L. Wilson and 
others for revision of an order of the District Court (232 Fed. 413), 
aflirming an order of the référée disapproving the sélection of a trus- 
tée. Order affirmed. 

B. M. Aikins, of San Francisco, Cal., for petitioners. 
Heller, Powers & Ehrman, Hugo D. Newhouse, and Reuben G. 
Hunt, ail of San Francisco, Cal., for respondents. 

Nat Schmulowitz, of San Francisco, Cal., for bankrupt. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The Continental Building & Loan As- 
sociation, a building and loan association formed under the laws of 
the State of California, filed a pétition in voluntary bankruptcy, and 
on August 9, 1915, was adjudged a bankrupt. In its pétition the 
corporation set forth that it owed debts which it was unable to pay 
in full, and accompanied the pétition with a schedule in which it nam- 
ed its stockholders as créditons. The District Court referred the 
matter to A. B. Kreft, Esq., référée in bankruptcy. 

The first meeting of creditors was held on August 30, 1915. A 
large number of the stockholders, creditors, appeared, and elected 
T. C. Tognazzi trustée. The référée disapproved of the sélection, 
basing his disapproval upon the ground that "the choice of Mr. 
Tognazzi had been infîuenced by the acts of the officers and attor- 
neys connected with the bankrupt corporation." Thereupon the mat- 
ter was continued until September 15, 1915, when a new élection was 
held and the Anglo-California Trust Company was elected trustée 
over two other candidates whose names were presented. At this 
meeting the référée declined to allow directors, officers, and attor- 

€=»For other cum se* sam* topic A KET-NUMBER In ail K«]r-Numbered Dlgeals & lodexM 
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neys of the bankrupt to participate in the élection of a trustée. The 
Anglo-California Trust Company had the support of 403 claimants, 
whose daims aggregated about $320,437 ; thé tiext highest candidate 
for trustée, the Union Trust Company, had claimants whose claims 
represented $140,000 ; and the third candidate, Mr. Williams, was 
supported by 107 claims, aggregating $62,000. The only claimants 
who voted were shareholders of the bankrupt corporation. 

Counsel representing the claimants who voted for the two un- 
successful candidates at once objected to the élection of the Anglo- 
California Trust Company upon two grounds : (1) That that company 
was the depositary of the bankrupt, and had acted as trustée in its 
deeds of trust ; (2) that its élection was brought about by activity on 
the part of officers, directors, and attorneys of the bankrupt. The 
référée heard évidence upon thèse issues and disapproved of the 
sélection. In the course of his opinion the référée states it to be the 
fact that the Anglo-California Trust Company is trustée under many 
deeds of trust for the Continental Building & Loan Association. 
He added: 

"I would be pleased to hâve the créditera herein sélect as trustée a flnan- 
eial institution of equal standing with the Anglo-California Trust Company, 
but because of its relations with the banlirupt, and the association with it 
of attomey of the bankrupt, it is my opinion that it should not be the trus- 
tée herein." 

And later he expresses the opinion that: 

"Xhe évidence shows that the officers and attorneys of the bankrupt hâve 
dlctated the steps leading up to the choice of the Anglo-California Trust Com- 
pany and évidences a détermination on thelr part to control the administra- 
tion of this estate in this court." 

And in support of this he incorporâtes much of the évidence heard 
before him, which tends to show intimacy of association between one 
or more of the attorneys for the bankrupt association and the Anglo- 
California Trust Company. 

Thereafter the petitioners herein, creditors, filed a pétition for a 
review of the referee's order, and the référée fîled his certificate on 
pétition to review. The District Court affirmed the action of the 
référée in disapproving of the sélection, upon the ground that the 
choice had been influenced, if not brought about, by the officers and 
attorneys of the bankrupt, whereupon the order denying the pétition 
was brought before this court for review. 

The petitioners rely upon 13 assignments of error, based sub- 
stantially upon the following grounds : That the Anglo-California 
Trust Company was not disqualified by reason of any relationship 
it bore to the bankrupt, and that the élection of the Anglo-California 
Trust Company was not brought about by any activity on the part 
of the officers, directors, or attorneys of the bankrupt, and that 
there was no évidence that any activity on the part of such persons 
influenced any of the creditors to vote for the Anglo-Càlifornia Trust 
Company, and that it was an abuse of discrétion on the part of the 
référée to disapprove of the sélection of the Anglo-California Trust 
Company. 
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[1] The petitioners invoke the gênerai right of the creditors to ap- 
point a trustée of the bankrupt estate, and while admitting that the 
appointaient is, by General Order 13 (89 Ped. vii, 32 C. C. A. xvii), 
subject to approval or disapproval by the référée, they argue that 
action by the référée is not to be exercised arbitrarily, but only 
for cause. There can be no dispute over this gênerai rule. Ail must 
agrée that the vital interest which creditors hâve in the préservation 
and wise management of the estate of the bankrupt liiust, as a gên- 
erai rule, make them the best judges of who shall be appointed as 
trustée, and their sélection cannot be arbitrarily ignored. But the 
Suprême Court, in the exercise of its power to make gênerai orders 
in bankruptcy, foresaw that instances might arise wherë, notwith- 
standing the désire of thé creditors for the sélection of some particu- 
lar person as trustée, the best interests of the estate would not be 
served by allowing such choice to stand, and they reserved a super- 
visory power in the référée or judge. 

[2] We must therefore inquire whether the référée and the District 
Court had before them substanfial évidence that the relations be- 
tween the bankrupt and the Anglo-California Trust Company were 
such as to justify the référée iri disapproving of it as trustée, or 
whether the sélection was àccomplished through the efforts bf the 
officers and attorneys of the bankriipt. If there is substantiàl évi- 
dence upon either of thèse points, this court will not interfère up- 
on a pétition to revise. In Ohio Valley Bank Company v. Mack et 
al., 163 Fed. 155, 89 C. C. A. 605, 24 L. R. A. (N. S.) 184, Judge Lur- 
ton, for the: Court of Appeals of the Sixth Circuit, said ; 

"No arbitrary rule can be laid dov\;n for detennlning. the weight wfiich 
should be attaclied to a finding of faet by a bankrujpt référée. His position 
and dutles are anàlogous, however, to those of a spécial m'aster directed to 
take évidence and report his conclusions, and the rule applicable to a review 
of a referee?s flnding of fact must be substantinlly that applicable to a mas- 
ter's report. * * * Much in botli cases must dépend upon the character 
of thé finding. If it be a déduction from established fact, the finding would 
not carry any great weight, for the judge, haVlng th& sanie faets, niay as 
well draw inferences or deduce a conclusion as the référée. But if .the find- 
ing is based upon eonflictlng évidence involving questions of credibility, and 
the référée has heard the witnesses, much greater weight naturally attaches 
to his conclusion, and the weight of authority is that the District Judge, wiiile 
scrutinizing with care his conclusions upon a review, should not disturb his 
finding, uiiless there is môst cogent évidence bf a miàtalsë ànd mlscarrlagé bf 
justice." 

[3, 4] We can safely rest our décision upon one ground. It 
appeared before the référée that the x\nglo-Ca!ifornia Trust Company 
is the trustée named in and holds certain securities, to wit, a large 
number of deeds of trust securing obligations owing tothe bankrupt. 
The référée iinds that this trust relationship is evidenced by state- 
ments in the bankrupt's. schedules in which it àppears that the Anglo- 
California Trust Company is trustée under many deeds of trust 
for the Continental Building & Loan Association. It was also found 
by the référée that the principal counsel for the Continental Building 
& Loan Association is a director of the Anglo-California Trust Com- 
pany and from time to time acts as attorney of the Anglo-California 
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Trust Company. Thèse facts, which were not disputed, were suffi- 
cient warrant for the référée to disapprove of the sélection of the 
Anglo-Califomia Trust Company. It is very clear to our minds 
that, during the various proceedings to be had in the bankruptcy 
court, the trustée should be wholly free from any possible position 
whereby it might occupy the position of a trustée in bankruptcy call- 
ing upon itself, as trustée under deeds of trust, to account to itself. 
It is dementary that the duty of a trustée is to administer the es- 
tate impartially for the good of each and ail of the creditors. No 
interest, except that of the estate, should be his considération. The 
duties which a trustée may be called upon to perf orm under the Bank- 
ruptcy Act and General Order 17 (89 Fed. viii, 32 C. C. A. xix), and 
others, are often of a character which require him to reclaim property 
and sue to avoid transfers, to take possession of property, books, 
and papers belonging to the estate, to redeem and discharge mort- 
gages upon real property, to défend pending suits, possibly to call 
for assessments upon stockholders of a bankrupt corporation, to 
demand accountings from those who hâve business relations with the 
bankrupt, and to do very many things which can best be donc where 
there is no relationship out of which can arise any confîict of inter- 
est, or even serious embarrassment to the trustée, by reason of busi- 
ness relationships, or, in case of corporations, by having directors 
or ofïicers in common. We are not unmindful of the advantage 
which often comes by having as trustée one who is familiar with the 
affairs of the bankrupt, and where those interested in the estate agrée 
upon a sélection, the référée should be satisfied by évidence before 
he withholds his approval of the one so agreed upon. But this 
brings us back to the original point that, inasmuch as the référée 
has a discrétion, if in the exercise of it in the case of a building and 
loan association he refuses to approve of the appointment as trustée 
of a trust company which is a trustée under many instruments of 
trust for the bankrupt association, it is not for the reviewing courts 
to interfère with the action had. 
The order of the District Court is afiirmed. 



MEBCHANTS' NATIONAL BANK OF SAN FRANCISCO ▼. CONTINENTAL 
BUILDING & LOAN ASS'N et al. 

In, re CONTINENTAL BUILDING & LOAN ASS'N. 

(Circuit Court of Appeals, Ninth Circuit. May 15, 1916.) 

No. 2684. 

1. Bankbuptct <S=231 — PBOCKBDiNas — BiQHTS or Cbeditors. 

Under Bankr. Act July 1, 1898, c. 541, §§ 56b, 57e. 30 Stat 560 (Comp. 
St. 1913, §§ 9640, 9641), relating to secured creditors, a secured créditer 
cannot after sélection of a trustée, participate in creditors' meetings, ex- 
cept in so far as the securlty does not cover his entire claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 541; Dec. 
Dig. <g=»231.] 

«=>For oth«r cB.sea see sam» toDio A KET-NUMBBR in al) Key-Numbered DlsesU & Indexe» 
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2. Bankeuptcy ®=»123 — Cuiius — Building and Loan Association. 

Shareholders In a buIWlng and loan association, wlio are entltled at 
any tlme to wlthdraw and demand payment of the book value of their 
stock, are upon the bankniptcy of the association to be deemed credltors, 
entltled to vote for the sélection of a trustée, for the bankruptcy fixes 
the assoclation's liablUty, belng treated as an anticlpatory breach of con- 
tra et. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 171-179; 
Dec. Dlg. <S=»123.] 

3. Bankbxjptcy «=»123 — Claius — Building and Loan Association. 

Shareholders in a building and loan association, entltled at any tlme 
to demand the book value of thelr sbares, are upon the bankruptcy of 
the association to be deemed credltors, entltled to vote for the sélection 
of a trustée, notwithstandlng a référence to the books is necessary to dé- 
termine the amounts of their claims. 

[lûd. Kote.-^For other cases, see Bankruptcy, Cent Dig. §} 171-179; 
Dec. Dig. «=>123.] 

4. Bankeuptcy @=3446 — Retisw — Habicless Ebrob. 

That petltioner was denled the right to vote for trustée Is harmless. 
though erroneous, where petltioner!» clalm was so small that, haU the 
right not been denied, the sélection of the trustée could not hâve beeii 
affetted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 029 ; Dec. Dlg. 
«=»446.] 

Pétition for Revision of an Order of the EHstrict Court of the United 
States for the Northern District of California; Maurice T. Dooling, 
Judge. 

In the matter of the bankruptcy of the Continental Building & Loan 
Association, a corporation. Pétition by the Merchants' National Bank 
of San Francisco for revision of an order of the District Court (232 
Fed. 413), affirming an order of the référée denying petitioner's claim to 
vote for a trustée. Order affirmed. 

R. P. Henshall, of San Francisco, Cal., for petitioner. 
Heller, Powers & Ehrman, Hugo D. Newhouse, and Reuben G. 
Hunt, ail of San Francisco, Cal., for respondents. 

Nat Schmulowitz, of San Francisco, Cal., for bankrupt 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This case arises out of the matters con- 
nected with the bankruptcy of the Continental Building & Loan Asso- 
ciation ref erred to in Wilson et al , Petitioners, v. Continental Building 

& Loan Association et al., Respondents, 232 Fed. 824, C. C. A. , 

just heretofore decided. The history of the adjudication need not be 
repeated. 

The petitioner and appellant herein is a national bank, and held an 
unsecured claim, a note for $2,5n.20, against the bankrupt. The claim 
was presented, filed, approved, and allowed by the référée, and a proxy 
in due form was executed, authorizing the attorney of the claimant to 
vote the claim at any meeting held for the élection of a trustée. At a 
meeting of the credltors held on September 15, 1915, appellant at- 
tempted to vote its claim. One or two other credltors, not shareholders 
of the bankrupt, and other persons who were stockholders and mem- 
bers of the bankrupt association, were présent. The appellant moved 

4=3For other cases see same toplo & KEY-NUMBER In ail Key-Nuinbered Digeats & Indexes 
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the. référée that any and ail claimânts who were stockholders or merri- 
bers of the association bankrupt be denied the right to vote upon the 
^round that they were not creditors within the meaning of the bankrupt 
law and held no provable claims as such. When the petitioner, through 
its attorney, endeavored to vote for trustée, the référée inquired 
whether the petitioner intended to waive its claim of priority, which 
had theretofore been made. Counsel representing the bankrupt asso- 
ciation replied that no waiver of claim of priority was intended. The 
référée ruled that stockholders, or members, had the right to vote for a 
trustée, but that appellant and petitioner had not. Upon pétition for 
review of the order of the référée, the order was affirmed, and review 
by this court is now sought. 

The principal points relied upon by the appellant are : (1) That a 
shareholder of a building and loan association is à distributee of its 
assets after claims against the corporation are paid, and that it is there- 
f ore impossible f dr such a shareholder to be a creditor of the corpora- 
tion within the meaning' pf the Bankruptçy Act; (2) no person can 
vote to sélect a trustée, unless he has a provable claim against the 
bankrupt,: and shareholders of a building and loan company do not 
possess, by virtue of their holdings, provable claims against the corpo- 
ration within the meaning of the Bankruptçy if\ct ; and (3) even though 
the assets to be administèred upon in thé bankruptçy court are greatly 
in excess of the provable claims against the bankrupt, yet that fact 
does not deprive the pnly creditors who hâve provable claims from 
electing a trustée for the bankrupt and administering upon his estate 
until they are paid; and (4) that petitioner was erroneously denied a 
right to vote for trustée. 

[1] Appellant never objected, and does not now object, to'the jurïs- 
diction of the court, which made the adjudication in bankruptçy, al- 
though such adjudication was based upon the inability of the associa- 
tion to pay debts which it owed, and which were stated to be due to 
those only who were listed iri the schedules of liabilities and assets 
which accompanied the pétition in bankruptçy as shareholders in the 
association. .The référée finds that in thèse lists of shareholders, caïled 
creditors, the names of the petitioner and two other creditors not share- 
holders vverê inadvertently admitted. Ajipellant claims, and proi^erly 
insists upon, a right to priority of paymént under sections 56b and 57e 
of the Bankruptçy Act, and it is conçeded by respondent that as a credi- 
tor of the corporation it is entitled to such a priority over debts due to 
stockholders. Now, with assets worth $751,508.13 due to share- 
holders, and a total indebtedness of only $12,198.90 due to creditors 
other than shareholders, of which $2,511.20 is ail that is due to appel- 
lant, petitioner is scarcély in a position to urge serions harm to its 
rights becàuse it was not permitted to vote for a trustée. 

But, â'ssuming that it had a right to vote for sélection of a trustée, 
nevertheless, under the statute, after trustée was chosen, it could not in 
respect to its claim hâve voted at creditors' meetings^ nor could its claim 
be counted at such meetings in computing either the number of creditors 
or the amounts of their claims unless the amounts exceeded the value 
of such securities or priorities, and then only for the excess. Section 
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56b, Bankruptcy Act. Clearly, then, under the conditions existing, ap- 
pellant's complaint, in effect, is that, by allowing the stockholders to 
vote for a trustée, it (appellant) could net secure the sélection for trus- 
tée it desired. We therefore inquire whether the référée was correct 
in ruling that the stockholders were creditors entitled to vote for a 
trustée. 

[2-4] Building and loan associations are at once distinguishable from 
ordinary commercial corporations. In building and loan corporations, 
where the capital stock consists of the dues paid in by members, to- 
gether with the apportioned profits, the shareholder has a right to with- 
draw at any time from the association and to receive what he has paid 
in plus his share of the profits earned and minus the penalties imposed 
for withdrawal, without being compelled to complète his stock sub- 
scription. As was said by the référée in his report : 

" * * * To the extent of the obligation of the corporation to pay the 
withdrawal value of the stock based upon profits actually existing, the iden- 
tity of the corporation is distinguished from that of ita members. If the cor- 
IKiration is solvent, they can in law or in equity recover such withdrawal 
value. If the corporation Is unable to pay back the principal paid in, a State 
of insolvency exists." 

Appellant argues that liabilities of a contingent character are not 
provable in bankruptcy, and, taking a , rent contract as an example, 
says that, if rent is due at the time of the filing of the pétition, it con- 
stitutes a provable claim; whereas a claim for rent to become due 
cannot be proved, because it was not a fixed liability when the bank- 
ruptcy occurred. The inapplicability of this argument is met by the 
opinion of the Suprême Court in Central Trust Company v. Chicago 

Auditorium Association, 240 U. S. 581, 36 Sup. Ct. 412, 60 L. Ed. , 

holding that cases arising out of the relation of landlord and tenant are 
distinguishable from ordinary executory agreements, because of the 
diversity between duties which touch the realty and the mère person- 
alty. The Suprême Court holds, also, that in some cases where a party 
is bound by an executory contract, and répudiation or disablement oc- 
curs during performance by intervention of bankruptcy, the contract 
may be regarded as terminated, and damages may be demanded. This 
is upon the theory that intervention of bankruptcy constitutes a breach 
and gives rise to a claim provable in bankruptcy proceedings. The 
court speaks of the conflict in décisions of the fédéral courts upon the 
point, and cites cases holding that such a claim is provable, and those 
holding to the contrary, and includes within the citations many of the 
décisions cited by appellant and respondent in the présent case, and 
concludes that proceedings, whether voluntary or involuntary, resulting 
in an adjudication in bankruptcy, are the équivalent of an anticipatory 
breach of an executory contract within the doctrine of Roehm v. Horst, 
178 U. S. 1, 20 Sup. Ct. 780, 44 h. Ed. 953. The court said : 

"The claim for damages by reason of such a breach is 'founded upon a 
contract, express or Implied,' within the meaning of section 63a4, and the 
damages may be liquidated under section 63b. Grant Shoe Co. v. Laird, 212 
U. S. 445, 448 [29 Sup. Ct. 332, 53 L. Ed. 591]. It is true that in Zavelo v, 
Reeves, 227 U. S. 625, 631 [33 Sup. Gt. 365, 57 L. Ed. 676, Ann. Cas. 1914D, 
664], we held that the dehts provable under section 63a4 Inelude only such 
as existed at the time of the filing of the pétition. But we agrée with what 



832 232 FEDERAL REPORTER 

was said in Ex parte Pollard, 2 Lovv. 411, Fed. Cas. No. 11,252, that It would 
be 'an unnecessary and false nicety' to hold that because it was thè act of fll- 
ing the pétition that wrought the breach, therefore tliere was no breach at 
thé tlme of the pétition. As was held by the same learned judge in Re 
Pettinglll [D. C] 137 Fed. 143, 147: 'The test of provabillty under the act of 
1898 may be stated thus: If the bankrupt, at the time of bankruptcy, by 
dlsenabling hiniself f rom performlng the contract in question, and by repu- 
diating its obligation, could give the prpvlng créditer tlie rlght to maintain at 
once a suit in which damages could be assessed at law or in equity, then the 
créditer can prove In bankruptcy dn the ground that bankruptcy is the 
équivalent of dlsenablemeut and répudiation. Fôr the assessment of dam- 
ages proceedings may be directed by the court under section 63b (30 Stat. 
562).'" 

We believe, also, that the liability of the association to stockholders 
for amounts paid in and proportions of profits, if any, is fixed, not- 
withstanding the fact that it may require exaimination of books to as- 
certain the exact amount due ta eaeh shareholder. 

In conclusion, we hold that ,the claims of shareholders are provable 
against the bankrupt, and that the référée and the District Court were 
correct in their rulings upon the point, and that, inasmuch as no pos- 
sible harni was donc to the appellant by denying it the right to vote for 
a trustée, it has no cause for complaint. In re Ashland Steel Company 
et al, 168 Fed. 679, 94 C. C. A. 165, 

The pétition for revision is denied. 



S. M. HAMILTON COAL CO. v. WATTS. 

(Circuit Court of Aiipeala, Second Circuit. Aprll 11, 1916.) 

No. 57. 

1. Appeal and Erroe <®=»962 — Review— Décisions Eevibwable. 

An order vacating a judgment of dismlssal and setting the case for 
hearing, which is équivalent to one setting aside a judgment and grantlng 
new trial, rests in the discrétion of the lower court, and will not be 
reviewed, save in so far as the lower court exceeded its jurisdiction. 

[Ed. Note.^For other cases, see Appeal and Error, Cent. Dig. § 3838 ; 
Dec. Dig. <©=>962.] 

2. DlSMISSAL AND NONSUIT <S=81 (3)— VACATION OF DiSMISSAL JURISDXCTION. 

An order dismissing a complaint for failure to prosecute is a final dis- 
position of the case, and caiiuot be vacated after the expiration of tlie 
terni at which it was granted, unless there were circumstances as some 
clérical error or misprision taking it from tlie ordinary rule, or there was 
error which the old writ coram nobis would hâve reached. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. § 
184; Dec. Dig. ©=81(3).] 

3. Dismissal and Nonsuit ®=>60(1) — Vacation — Eiqut to. 

Though defendant's answer was not properly verifled, yet as plaintiff 
did not comply with Code Civ. Proc. N. Y. § 528, declarlng that the 
remedy for a defective vérification is to treat tlie same as an unverified 
pleading, and as a nullity where vérification is uecossary, and did not use 
due diligence to return the answer and demand judgment for want of an 
answer, the answer cannot be disregarded, but put the case at issue, so 
that a dismissal for want of prosecution could be had. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. §§ 
140, 145, 146, 150, 151; Dec. Dig. <S=60(1).] 

Ê=}For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. DiSMISSAL AND NONSTJIT ®=>60(1) — WANT OF PboSECUTION ISSUE. 

Where defendant's original answer, which was not properly verified, 
was amended without plaintlff seeking a default Judgment, the amended 
answer put the case at issue, so that the action might be dismissed for 
want of prosecution. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. §§ 
140, 145, 146, 150, 151 ; Dec. Dig. <S=60(1).] 

5. DiSMISSAL AND NONSXJIT <©=360(1) VACATION. 

Where defendant's amended answer improperly limited an admission 
in the original answer, that fact will not prevent the case from being 
put at issue, so that it might be dismissed for want of prosecution, and 
though the impropriety might hâve been corrected on plaintiff's applica- 
tion to reinstate the admission, would not hâve been reached by writ 
coram nobis, and is no ground for setting aside the dlsmissal. 

[Ed. Note. — For other cases, see Dlsmissal and Nonsuit, Cent. Dig. §§ 
140, 145, 146, 150, 151 ; Dec, Dig. <S=>60(1).] 

ti. DiSMISSAL AND NONSUIT <S=>81(5) — VACATION RlQHT TO. 

Where défendant, whose flrst answer was not properly verified, was not 
a party to the disloyalty of plaintiff's counsel in refusing to enter de- 
fault, and was gullty of no fraud in procuring a dlsmissal for want of 
prosecution, the dlsmissal wlU not be vaeated. 

[Ed. Note. — For other cases, see Dlsmissal and Nonsuit, Cent. Dig. § 
186; Dec. Dig. ®=»81(5).] 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Action by James R. Watts against the S. M. Hamilton Coal Com- 
pany. On appHcation of plaintifï, a judgment of dismissal was va- 
eated (219 Fed. 1003), and the case was set for hearing, and défend- 
ant brings error. Order vacating judgment reversed. 

This is a writ of error to review an order of the District Court vacating a 
judgment of dismissal and setting the cause down for trial upon the docket of 
the court. The action was orlglnally brought in the state court by service 
of a summons without complaint, on July 13, 1907. An appearance was en- 
tered on July 30th for the défendant, and on August 15, 1907, the plalntiffi 
served hls complaint for breach of contract in the sum of $4,524.95, with 
interest. On September 24, 1907, the défendant removed to the United States 
District Court for the Eastern District of New York, and on Octol)er '?d flled 
its answer with the clerk of that court ; the removal papers being flled in 
the clerk's office on October 2d. According to one version of the facts the 
answer was flrst served on November 1, 1907. Whether served before or not, 
in any case It was served on that day and retained by the attorney for the 
plaintlff, and the case was noticed for trial by the defendant's attorney ou 
November 8th, and a cross-notice served on the same day. On November 
18th on the call of the calendar the case was set over until the next term. Ou 
January 19, 1909, over a year after, it was set down for trial for February, 
1909, and on the February call was marked for March 9th. It was eventualiy 
reached for trial on April 5, 1909, and the défendant then took a default be- 
fore Judge Chatfleld, who directed notice to be given to the plaintiff's attorney 
that judgment of dismissal would be taken. The proposed order, with notice 
of settlement, was served on the plaintiff's attorney on April 13, 1909. The 
order was submltted to the court on April 17, and was signed on April 20, 
1909, the mandatory part of it reading as foUows: "Ordered that plaintiff's 
complaint herein be dismissed for fallure to prosecute and that the défendant 
hâve judgment accordlngly, with costs as taxed," etc. A copy of the order 
as signed was duly served upon the plaintiff's attorney on April 23, 1909, but 
nothing further was done untll June 20, 1914, when a notice of motion 
was served by new attorneys for the plaintlff, upon whlch the order was en- 
tered vacating the order of dismissal and restorlng the cause to the docket 

«SsaFor other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
232 P.— 53 
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for the reasons stated below. A wrlt of error was sned out by the clefond- 
ant 

The plalntiff hlnaself swears that he personally inquired at the clerk's 
office on October 28, 1907, and again on October 29, 1907, thls time In the 
Company of his wife. He examlned an answer then on file, and fourni thnt 
It contalned an admission that "plalntiff procured the contract" for the de- 
fendant, for procuring whlch the complaint asked for a commission. He 
also found that the vérification to the answer was undated, tluit uiuler the 
name of the notary public appeared only the word "Xotiu-y," and that it 
bore no notary's seal. Plalntiff and his wife thereupon visited their attorney 
on the same day and saw in his possession a copy of the answer, which con- 
formed to the answer whlch they had seen in the clerk's office. The plain- 
tlff told his attorney then to enter a jndgment in his favor on the ground 
that the answer was a uullity. On November 6, 1907, the plalntiff and his 
wife went again to their attomey's office, who told them that the answer 
was still the same, and still refused to enter the judgment by default On 
November 11, 1907, the plalntiff called at the clerk's office, found the note 
of issue of November 8th, and an answer which he insists was différent from 
the earller one. In place of the words "pvocured the contract" occurred the 
vvords, "contributed to the procurement of such contract," the ansvrer now 
had a notary's seal upon it, after the Word "Notary" appeared the vî-ord 
"Public," and the vérification had been dated September 20, 1907. On Novem- 
ber 18th, on still another visit to the clerk's office, the clerk told the plaintiff 
that the case would probably not be reached for two or three years. 

Barry, Wainwright, Thacher & Symmers, of New York City (Her- 
bert Barry, of New York City, of counsel), for plaintifï in error. 
McLear & McLear, of New York City, for défendant in error. 

Before COXE and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

EEARNED HAND, District Judge (after stating the facts as above). 
[1] An order of the character now under review, which is équivalent 
to one setting aside a judgment and granting a new trial, being in' 
the discrétion of the court below, is not within the jurisdiction of this 
court to review. If, however, the action of the court is beyond ils 
jurisdiction, that question and that alone may be reviewed by writ of 
error. City of Manning v. German Ins. Co., 107 Fed. 52, 46 C. C. A. 
144; Phillips V. Negley, 117 U. S. 665, 6 Sup. Ct. 901, 29 L. Ed. 1013. 

[2] The order dismissiiig the complaint for failure to prosecute was 
a final disposition of the cause, and was therefore not within the power 
of the court to vacate after the term at which it was granted (U. S. 
V. Mayer, 235 U. S. 55, 35 Sup. Ct. 16, 59 L. Ed. 129), unless there 
are some circumstances in the case which take it Out of the ordinary 
rule. The court may correct its judgment after the term, if there be 
a clérical error, or in case the judgment has been entered by misprision 
of the clerk, or for any error which the old writ of error coram nobis 
would hâve reached. Those errors are stated by R'ir. Justice Hughes 
in U. S. V. Mayer, supra, 235 U. S. page 68, 35 Sup. Ct. page 19, 59 
L. Ed. 129. They were only errors of law disclosed by the record, 
or "errors in matters of fact which had not been put in issue or passed 
upon and were material to the validity and regularity of the légal pro- 
ceeding itself." 

[3] In the case at bar there was no clérical error, no misprision 
of the clerk, no error of law disclosed by the record. Assuming, with- 
out deciding, that the plaintifif's story was correct, the only possible 
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irregularity in the proceedings affecting their regularity, arose from 
his contention that the original answer had not been verified in ac- 
cordance with section 526 of the Code of Civil Procédure, in that the 
date of the vérification was not stated, that no notarial seal was added, 
and that the vi^ord "Public" was left off in the phrase, "Notary Pub- 
lic." The law regarding errors in the vérification is to be found in 
section 528 of the Code of Civil Procédure of. New York, which is 
as f ollows : 

"The remedy for a defective veriflcatloni of the pleadlng is to treat the 
same as an un verified pleading. Where the copy of a pleadlng is served wlth- 
out a copy of a sufflclent vérification, in a case, whére the adverse party is 
entitled to a verified pleading, he may treat it as a nullity." 

Now the plaintiff swears that when he came tû his attomey's office 
on October 29, 1907, the copy of the answer which he then saw was 
the same as that on file. In order, then, to take advantage of those 
defects in the vérification of the pleadings, it was necessary for the 
attorney to return that answer with due diligence and the Suprême 
Court of the state of New York has determined that due diligence 
in such a case requires a return within 24 hours. Sweeney v. O'Dwyer, 
45 Mise. Rep. 43, 90 N. Y. Supp. 806; Paddock v. Palmer, 32 Mise. 
Hep. 426, 66 N. Y. Supp. 743. No one contends that the plaintifï's at- 
torney did return the first answer in season, if he ever received it, 
as the plaintiflf himself asserts. Hence there was no excuse for dis^ 
regarding the answer. 

[4, 5] If, on the other hand, the answer was first served in Novem- 
ber, and if at that time the original answer had been changed upon 
the files of the clerk, as might be donc by amendment, the second an- 
swer was still not a nuHity, and the case was at issue. It is true that 
if an admission in the answer had been changed, as the plaintiff clainis, 
the earlier f orm of the admission might hâve been restored on applica- 
tion by the plaintiff himself; but that question vvould be relevant 
only in a trial upon the merits, and did not afïect the fact that the 
case was at issue under the answer, and therefore subject to dismissal 
for lack of prosecution. Thé error of fact, artd it was really not such 
at ail, therefore, would not hâve been one "material to the validity and 
regularity of the légal proceeding itself," and would not hâve been 
searched by a writ of error coram nobis. 

[6] The défendant is not shown to hâve been privy to the disloyalty 
of the plaintiff's attorney, if such disloyalty existed, for the District 
Court has not found that it committed any fraud in procuring the 
judgment of dismissal or in changing the answer. Even assuming that 
the answer had been changed by procurement of the défendant, the 
change did not prevent the cause from being at issue, or contribute 
to the dismissal of the complaint, and it would be irrelevant for the 
purposes of this review. 

The order vacating the judgment was therefore without the juris- 
diction of the District Court, and it must therefore be reversed, with 
costs, leaving the judgment of dismissal to stand. 
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In re EQUITABLE TEUST CO. OF NEW YORK. 

(Circuit Court of Appeals, Kintli Circuit. May 15, 1916.) 

No. 2781. 

.Ttjdges <è=»53 — Disqualification — Eigiit to Assert. 

Wlieré, on the motion of petitloner, the District Judge was proceeding 
to décide tlie question wliether, on foreclosure, an upset priée, below 
whlçh the property should not be sold, sliould be fixed, petitloner cannot 
hâve the judge removed by an atlidàvlt charging bias and préjudice. 

[Ed. Kote. — For other cases, see Judges, Cent. Dig. § 232 ; Dec. Dlg. 
<g=553.] 

Pétition for Writ of Mandamus to the Judge of the District Court 
of the Unitçd States for the Second Division of the Northern District 
of CaUfprnia. 

Pétition by the Equitable Trust Company of New York, as trustée, 
for a writ of mandamus to be directed to Wilham C. Van Fleet, Judge 
of the United States District Court. Writ denied. 

See, also, 231 Fed. 571, C. C. A. —, 

Murray, Prentice & Howland, of New York City, and Jared How, 
of San Francisco, Cal., for petitloner. 

Garret W. McEnerney and John S. Partridge, both ûf San Fran- 
cisco, Cal., for respondents. ■ 

Byrne & Cutcheon, of New York City, and Charles S. Wheeler and 
John F. Bowie, both of San Francisco, Cal., amici curiae. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. March 6, 1916, was the first day of the March 
term of the District Court for the Northern District of California, Sec- 
ond Division, over which Hon. William C. Van Fleet présides. Fif teen 
days before that, to wit, on the21st of February, 1916, he had made an 
order directing that the Denver & Rio Grande Railroad Company and 
the Missouri Pacific Railroad Company be made parties défendant to 
and respectively interplead in a suit theretof ore brought in said court 
by the Equitable Trust Company of New York, as trustée, against the 
Western Pacific Railway Company, to f oreclose a first mortgage given 
by the latter company to the trust company to secure a bond issue of 
$50,000,000, and also enjoining the trust company from proceeding 
with a certain dépendent suit it had theretof ore brought in the state 
of New York in respect to some of the property covered by the mort- 

Claiming that the order directing the making of the Denver & Rio 
Grande Company and Missouri Pacific Company parties to the suit and 
the injunctive order were beyond the power of the court to make, and 
were therefqre void, the complainant in the suit, based upon a stipula- 
tion of ail of the parties thereto purporting to authorize such course, 
moved the court on the 6th day of. March, 1916, for the immédiate 
entry of a decree in the cause in the terms of a form annexed to the 
stipulation, and, in the event of a déniai of such immédiate entry, that 

Ê=3Fûr other cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexes 
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the cause be set for hearing and for entry of the decree at such early 
day as the court should assign ; Mr. How, the attorney for the com- 
plainant, saying, among other things : 

"I move the court that this decree be entered forthwlth, in the ternis of the 
form attaehed to the stipulation ; in the alternative, if that motion shall be 
denied, I move that the cause be set for hearing and for the entry of the de- 
cree at such early date as the court may assign. The affldavlts whlch I pro- 
duced before your honor are merely In support of our mtotion for a hearing 
at an early day and the entering of a decree at that tlme. If the court thinks 
it wants to consider the matter of an upset price, I should think, of course, 
it ought to be allovved that time, but I wanted to Impress upon the court the 
urgency of the situation." 

Four days thereafter, and while the motion was pending, to wit, 
March 10, 1916, the Equitable Trust Company appealed to this court 
from the injunctive part of the order of the District Court above re- 
ferred to, and aiso applied to this court for a writ of prohibition to 
prevent the District Court from compelling the Denver & Rio Grande 
Railroad Company and the Missouri Pacific Railroad Company to in- 
terplead in the foreclosure suit, and also for a writ of mandamus di- 
recting the District Court to grant the motion of the complainant made 
to that court for the entry of a decree in the foreclosure suit in accord- 
ance with the stipulation referred to. 

The records show that during the proceedings had before the Dis- 
trict Court Judge Van Fleet became apprised of the applications that 
had been made to this court, postponed from time to time action upon 
the pending motion before him for the entry of a decree, and awaited 
the action of this court upon the applications made to it, and in the 
course of the discussion of the application so made to him for the im- 
médiate entry of a decree said, among other things : 

"Should the Circuit Court of Appeals, for Instance, détermine either that 
this court has no power to brlng in the I>enver, or that the présence of the 
Denver hère is not essential, there wlll be no ditRculty whatsoever. We ean 
proceed and dispose of this matter in a very short time. * * * if the 
Court of Appeals shall détermine that this court is wrong in its view that 
contract B must be interpreted hère, and may be disposed of llke any other 
pièce of physical property that is pledged under a ntortgage, there will be 
no dlflBculty at ail in wiplng the slate very clean in a very quick and expé- 
ditions way, thus disposing of ail the difflcultles." 

During the pendency of the applications to this court, and during the 
pendency of the motion made by the Trust Company to Judge Van 
Fleet on the 6th of March, 1916, for the immédiate entry of a decree, 
to wit, on the 13th day of March, 1916, the Savings Union Bank & 
Trust Company of San Francisco, as the owner of 125 of the first 
mortgage bonds of the Western Pacific road and as the représentative 
of the holders of 575 additional of the first mortgage bonds, filed in 
the District Court a pétition in intervention, praying, among other 
Ihings, that before the sale of any of the properties of the Western 
Pacific Company be ordered évidence be taken with respect to the 
value of the properties of that company, and an upset price be fixed 
below which the commissioner niaking the sale be not permitted to re- 
ceive a bid therefor, which upset price be high enough to properly pro- 
tect the interest of the interveners and of first mortgage bondholders 
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not parties to the plan of reorganization set forth in the opinion of this 
court handed down at 2 p. m. of the 29th day of Mardi, 1916, after 
full hearing and considération of the applications made to it. In the 
course of that opinion we held : 

"That the District Court in its discrétion has full power to make an order 
ooncerning an upset prlce ujwn the sale, if such procédure should be deemed 
désirable by the court. Of course, hearing may well be accorded to thèse pe- 
titloners and such others as may appear to hâve any Interest in the proceed- 
Ing for the purpose of aidlng the court in ascertainlng and determlning what 
the upset prlce should be.'* 

And summarizing the principal points involved we held and decided 
that : 

"The trustée, Equitable Trust Company, had a right to proceed to foreclosure 
as It prayed agalnst the Western Pacific. The Denver Company was not a 
necessary or proper party to such foreclosure proceedings, and, the Denver 
Company not being vvithin the jurisdlction of the court and the court havlng 
no Custody of Its property, no order could be made compelUng it to interplead 
in the foreclosure suit. The trustée had a right to begin action agalnst the 
Denver Company in New York to enforee any rights accruing under contract 
B to the bondholders, and the District Court In Califomia had; no power to 
interfère wlth the trustée in proceeding wlth such action. That part of the 
order which would compel the Denver Company and the Missouri Pacifie Com- 
pany to become parties to interplead havlng beeu in excess of jurlsdiction, 
wrlt of prohibition Is properly Invoked. TJ. S. v. Mayer, 235 V. S. 67, 35 Sup. 
et. 16, 59 L. Ed. 129; McCellan v. Carland, 217 U. S. 268, 30 Sup. Ct. 501, 
54 L. Ed. 762 ; In re Rlce, 155 U. S. 396, 15 Sup. Ct. 149, 39 L. Ed. 198. We 
shall deny the pétition for a wrlt of mandamus, because every presumptloii 
is that the District Court, being advised of the vlews of this court, will pro- 
ceed to glve the parties full measure of relief. 

■'The order appealed from is reversed. Petitloner's application for writ of 
prohibition is granted. The application for wrlt of mandamus is denied." 

It is manif est from that décision of this court that nothing remained 
for Judge Van Fleet to do but to fix the upset price (in the event lie 
should find the case a proper one for such action) and to enter the 
decree agreed upon by ail of the parties to the suit; this court denying 
the mandate asked for by the complainant to that end only because it 
felt assured that the judge of the District Court would promptly carry 
into exécution the décision of this court, as, indeed, the records show 
lie had declared his intention of doing, without being compelled to do 
so by writ of mandate. And that is exactly what he was proceeding 
to do, on the motion of the complainant itself , when interrupted by the 
fîling of an affidavit of one of its chief officers, which the records show 
had been largely prepared during the time the complainant had been 
urging the District Court to enter a decree in its f avor, and during the 
time it was seeking at the hands of this court a writ compelling him to 
do so. That affidavit, designed to disqualify Judge Van Fleet, was, 
according to the testimony of Mr. How, in préparation in San Fran- 
cisco during the days of March 18, 19, and 20, 1916, during ail of 
which time the complainant was maintaining before that judge a pro- 
ceeding for the entry by him of a decree of foreclosure in the suit, and 
during which time it was maintaining in this court proceedings to com- 
pel him to do so. That affidavit, it appears from the records, was not 
completed until March 29, 1916, when it was executed in the city of 
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New York — the day that this court at 2 p. m. decided the applications 
above referred to that had been made to it. The affidavit appears 
to hâve been executed in duplicate, One copy of which was recéived 
hère, according to the testimony of Mr. How, on Sunday, April 2, 
1916, and the other in the first mail of Monday, April 3, 1916. On 
the last-named day it was filed in the District Court, and Judge Van 
Fleet was thereupon moved to proceed no f urther in the cause, and, 
instead, to certify the matter to the senior Circuit Judge of this cir- 
cuit, to the end that he might designate another District Judge to take 
the place of Judge Van Fleet in the proceeding, by virtue of section 
21 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1090 
[Comp. St. 1913, § 988]), which reads as follows: 

"Whenever a party to any action or proceeding, civil or criminal, shall make 
and file an affidavit that tlie judge before whom the action or proceeding is 
to be tried or heard has a Personal bias or préjudice either against him or 
in favor of any opposite party to the suit, such judge shall proceed uo further 
therein, but another judge shall be designated in the manner prescribed in 
the section last preceding, or chosen In the manner prescribed in section 23, 
to hear such matter. Every such affidavit shall state the tacts and the rea- 
sons for the belief that such bias or préjudice exists, and shall be flled not less 
than ten days before the beglnning of the term of the court, or good cause 
shall be shown for the failure to file it within such time. No party shall be 
entitled in any case to file more than one such affidavit; and no such affidavit 
shall be filed unless accompanied by a certiflcate of counsel of record that 
such affidavit and application are made in good falth. The same proceedings 
shall be had when the presiding judge shall flle with the clerk of the court a 
certiflcate that he deems hlmself unable for any reason to préside with abso- 
lute impartiality in the pending suit or action." 

Judge Van Fleet having ruled that the affidavit had not been filed 
in time, that no good cause had been shown for the failure to file the 
same ten days before the commencement of the term, and also that 
the affidavit did not otherwise conform to the requirement of the stat- 
ute, refused to make the order requested by the petitioner, which or- 
der, omitting the title of the court and cause, is in thèse words : 

"An affidavit of Personal bias and préjudice and application that another 
judge shall be designated for further proceedings in this action, accompanied 
by a certiflcate of counsel of record for plaintiff herein that such affidavit 
and application are made in good faith, having been flled by sald plaintifC in 
this action, it is hereby ordered that the fact of the flling of such affidavit and 
application be entered on the records of the court and that an authentlcated 
copy thereof shall be forthvcith eertifled to the senior Circuit Judge for this 
circuit now présent in the circuit, to the end that such proceedings may be 
had thereon as are provided by law." 

Thereupon the présent application was made to this court for a 
writ of mandate compelling Judge Van Fleet to proceed no further 
in the cause and to certify the matter to the senior Circuit Judge for 
his action. Like the Suprême Court in the case of Ex parte Ameri- 
can Steel Barrel Company, 230 U. S. 35, 33 Sup. Ct. 1007, 57 L,. Ed. 
1379, we shall not pass upon the timeliness of the affidavit, nor upon 
the légal sufficiency of the facts and reason s therein stated as afford- 
ing ground for the averment that "personal bias or préjudice" existed 
on the part of Judge Van Fleet, who decided against the petitioner 
on both of those propositions. Whether or not it was within his prov- 
ince to do so it is not necessary for us to décide, in the view we take 
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of the case, and therefore we pass that question also, and base our 
ruiing denying the writ prayed for upon the ground that, when the 
charge of "personal bias or préjudice" on the part of the judge was 
first made by the petitioner, its motion that Judge Van Fleet proceed 
with the entry of a decree in accordance with the stipulation of the 
parties was still pending before him, which motion he was actually 
proceeding to exécute in pursuance of the décision of this court made 
upon proceedings hère taken by the petitioner to compel him to do 
so. The action of the trial judge thus set in motion and continuously 
prosecuted before him by the petitioner itself cannot, we think, be 
thus paralyzed. The basis of the disqualification prescribed by the 
statute upon which the petitioner relies is as stated by the Suprême 
Court in Ex parte American Steel Barrel Company, supra : 

"That 'Personal blas or préjudice' exists, by reason of which the judge Is 
unable to Impartlally exercise his functions in the partlcular case. It is a pro- 
vision obvlously not applicable save in those rare Instances in which the aill- 
ant is able to state facts which tend to show not merely adverse ruUugs al- 
ready made, which may be right or wrong, but facts and reasons which tend 
to show Personal blas or préjudice. It was never intended to enable a dls- 
contented lltlgant to oust a judge because of adverse rullngs made, for gueh 
rulings are reviewable otherwlse, but to prevent his future action in the 
pending cause. Nelther was it intended to paralyze the action of a judge who 
has heard the case, or a question in it, by the interposition of a motion to dis- 
quallfy him between a hearing and a détermination of the matter heard. 
Thls is the plain meanlng of the requirement that the afiidavit shall be flled 
not less than ten days before the beglnning of the term." 

In that case the District Judge ruled that the affidavit presented to 
him was sufficient in law to make it his duty to proceed no further, 
and, acting upon that détermination, certified his withdrawal and the 
affidavit to the senior Circuit Judge, that he might in the exercise of 
his jurisdiction under section 14 of the Judicial Code (Comp. St. 1913, 
§ 981) designate another judge to proceed with the hearing of the 
case. In that connection the Suprême Court said : 

"If Judge Chatfleld had ruled that the affidavit had not been flled in tlme, 
or that it dld not otherwlse eonforui to the requirement of the statute, and had 
proceeded with the case, his action might bave been excepted to and asslgned 
as error when the case finally came under the revlewlng power of an appellate 
tribunal. Henry v. Speer, 201 Fed. 869 [120 C. 0. A. 207] ; Ex parte Falrbank 
Co. (D. 0.) 194 Fed. 978; Ex parte Glasgow, 195 Fed. 780, afflrmed bv this 
court In Glasgow v. Moyer, 225 U. S. 420 [32 Sup. Ot. 753, 56 L. Ed, 1147]." 

And that : 

"If the désignation of Judge Mayer under thèse conditions was whoUy be- 
yond the judicial power of the senior Circuit Judge, his authority to make 
any order or decree acting thereunder might hâve been excepted to and thus 
made the subject of revlew In due course of law." 

And, holding that the writ of mandamus would be granted by that 
court only when it is clear and indisputable that there is no other 
légal remedy, it discharged the rule. 

The construction thus put by the Suprême Court upon the statute 
in question, applied to the facts above detailed, requires, in our opin- 
ion, a déniai of the writ prayed for hère, 

Writ denied. 



AMERICAN SURETÏ- CO V. MILLS 841 

AMKRICAN SURETY CO. OF NEW YORK v. MILLS et al. 

(Circuit Court of Aispeals, Nintli Circuit. May 1, 1916.) 

No. 2699. 

1. Principal and Sueett ©=172 — Liability of Surety — Mabshaling 

Claims — Equitable JuBiaDicTioN. 

Wiiere claims against a surety exceed the amount of the penalty of the 
bond, the surety may sue in equlty to obtain protection and relief by 
securiiig a pro rata distribution of the amount of the penalty between the 
several claimants; légal remédies afCording no adéquate relief. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. DIg. §§ 
495, 496 ; Dec. Dig. <@=172.] 

2. Courts <S=>493(1) — Pbioeity or Jurisdiction. 

Where, frorrt a judgment rendered against it by state court, complain- 
ant appealed to the state Suprême Court, and on affirmanee took a writ 
of error to the United States Suprême Court, complainant could not se- 
cure relief against the judgment by an independent suit in the fédéral 
District Court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1346, 1348 ; Dec. 
Dig. ®=>493(1).] 

3. Execution i©=3l71(l) — Injunction — Grounds — Relief. 

Where a creditor obtained a judgment against a surety, and the 
amount of the claims against the surety exceeded the pénal sum of the 
bond, the creditor will be enjoined from enforçing his .iudgment, it ap- 
pearing that the judgment might be reversed on décision of a pend- 
ing writ of error to the United States Suprême Court, and it not being 
shown what percentage of the judgment the creditor was entitled to re- 
cover, for a payment to such creditor of a greater percentage than he 
was entitled to would be no protection to the surety against other claim- 
ants. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. §§ 497, 503, 517, 
518 ; Dec. Dig. ■§=171(1) ; Judgment, Cent. Dig. §§ 794, 795, 813, 825.] 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Bill by the American Surety Company of New York, a corporation, 
against Clara Mills and George F. Steele, Insurance Commissioner of 
the State of Idaho and others. From interlocutory orders giving only 
partial relief by injunction, complainant appeals. Modified, and cause 
remanded. 

The appellant brought a suit, one purpo.se of which was to enjoin certain 
of the appellees, represented by Clara Mills, from coUectlng under a judg- 
ment obtained against the appellant in the state court of Idaho more than 
the pro rata part of said appellees of the penalty of a fidelity bond exeeuted 
by the appellant, under which a large number of claimants were asserting 
claims against the appellant, The total of ail of the claims was alleged to 
be about 190,000, whereas the penalty of the bond was but $50,000. The ap- 
pellant also sought in the same suit to enjoin the insurance commissioner of 
Idaho from taking action to annul the appellant's license to do business in 
that state on account of its refusai to pay Mills and her associâtes the full 
amount of their claims, for which they had obtained their judgment in the 
sum of $22,624.33. The appellant sought also to détermine the amoùnts due 
the respective claimants and the pro rata part of the penalty of the bond 
which each was entitled to recelve, and sought to eompel the appellees, 
represented by Mills, to account for certain dividends which they hàd re-- 
ceived, and which it was alleged had not been credited upon their claim and 

©sjFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesls & lodexesi 
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judgment. The court below granted the temporary injunction agalnst tlie 
Insurance commlssioner, but refused to enjoin Mills and her associâtes from 
collecting the pro rata part of thelr judgment, and directed that the appel- 
lant pay on said judgment forthwith $13,614, In default of whleh its securl- 
ties deposited with the state of Idaho would be sold to satisfy the same. The 
court made no détermination of the amount due the other claimants, or the 
aggregate sum of valid claimg, and made no order requiring the appellees to 
account for dividends received, or determlnlng the just proportion of the 
penalty of the bond to which other claimants would be entitled. The appeal 
is taken from two interlocutory orders whereby the court, whlle enjoining 
the Mills group of claimants from taking any action to coUect more of the 
penalty of the bond than their proportionate share, flxed at $13,614, or en- 
forclng the collection of the fuU amount of the judgment which they had 
recovered, refused to enjoin or restrain them froni collecting the said sum of 
$13,614, and enforcing said judgment for that amount. 

Richards & Haga and McKeen F. Morrow, ail of Boise, Idaho, for 
appellant. 

W. E. Sullivan and L. L. Sullivan, both of Boise, Idaho, for ap- 
pellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellees moved to dismiss the suit in the court below for want 
of jurisdiction in equity, and although they hâve taken no appeal from 
the adverse ruling of the court upon the motion, it is proper for this 
court to consider first the question of the jurisdiction so suggested. 
We think equity had cognizance of the cause of suit, for the reason 
that the very nature of the suit itself demands relief which equity 
alone can afford, and there is no adéquate remedy at law. The ap- 
pellant, a surety on a bond in the pénal sum of $50,000, could law- 
fuUy be required to pay no more than the pénal sum so named. It 
was conf ronted with claims largely in excess of that amount, and it 
could obtain relief only by a decree for a pro rata distribution of the 
fund for which it was liable, and this could only be donc in a single 
suit in equity, to which ail claimants might be made parties. In 
American Surety Co. v. Lawrenceville Cernent Co. (C. C.) 96 Fed. 25, 
there was a large number of actions at law on a contractor's bond, 
and the aggregate amount of the claims exceeded the penalty of the 
bond. It was held that those facts entitled the surety to maintain a 
suit in equity, through which the fund in its hands rnight be equitably 
distributed. Cases illustrative of that rule are Thomas Laughlin Co. 
V. American Surety Co., 114 Fed. 627, 51 C. C. A. 247; United States 
v. Wells (D. C.) 203 Fed. 146; Illinois Surety Co. v. United States, 
212 Fed. 136, 129 C. C. A. 584; Illinois Surety Co. v. United States, 
226 Fed. 665, 141 C. C. A. 421. In Illinois Surety Co. v. Mattone, 
138 App. Div. 175, 122 N. Y. Supp. 929, the court said: 

"The plaintifC, however, is ll?ble in the aggregate ouly to the amount of 
Its undertaking, and that amount constituted a fund for the payaient of 
the creditors pro rata, and is to be distributed among them equitably aceord- 
ing to their respective claims. Mère diligence in prosecutlng a claim agalnst 
such a fund will not entltle the prosecutlng [procuring] elalmant to a priority 
of payment. The fund can therefore be reached only by an action in equityj 
prosecuted in a court possessing équitable jurisdiction." 
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[2] The appellant présents two grounds for reversing the decree. 
One is that the judgment upon which payment was ordered to bé 
made is void, for the reason that it was taken by default in the state 
court, after proceedings had been begun to remove the case to the 
fédéral court, and before the cause was remanded to the state court. 
The question of the validity of the judgment on that ground was 
presented by the appellant to the state court, and its adverse décision 
was affirmed on appeal to the Suprême Court of the state of Idaho, 
and it is now stated that the question has been taken by writ of error 
to the Suprême Court of the United States. The appellant by those 
proceedings pursued its proper remedy, and the question is not open 
to review on the appeal in the présent case. 

[3] The other ground is that the court below could not require 
the appellant to pay the sum so ordered to be paid on account of the 
Mills judgment without prejudicing the appellant's substantial tights 
in the suit. This ground we think is well taken. Assuming that the 
judgment obtained by Mills is valid, the court below could order paid 
thereon no more than a just percentage of the sum that shall fînally 
be adjudged payable on each claim within the penalty of the bond. 
In determining that amount, the court will be required to take into 
considération ail the claims and ail dividends paid or to be paid out of 
the assets of the company upon the claims. While the dividends paid 
and to be paid will, not, of course, reduce the appellant's liability on 
the bond, unless they amount to a sum sufficient to reduce the total 
net loss of the claimants to less than $50,000, they are proper to be 
taken into considération as affecting the question whether the appel- 
lant could safely pay on the Mills judgment so large a sum as $13,614 
before the final décision of the suit. We think that to order the pay- 
ment of $13,614 upon the Mills judgment at the présent time is pré- 
maturé, for the reason that it does not appear with certainty that such 
payment will not resuit in overpayment on the Mills judgment and 
conséquent loss to the appellant. In Commonwealth v. City Tr., S. 
Dep. & Sur. Co., 224 Pa. 223, 73 Atl. 425, the court held that where 
a surety on a contractor's bond pays a judgment obtained against it 
by a materialman, and subsequently other claims are established which, 
together with the amounts paid, exceed the pénal sum of the bond, 
the surety is not liable to the other claimants merely for the diflference 
between the amount previously paid and the pénal sum, but its liability 
is determined by ascertaining the per centum which the creditors would 
be entitled to in equal distribution among ail, even if the resuit is a 
payment by the surety of an aggregate in excess of the pénal sum of 
the bond. The court said : 

"The surety company is without the slightest equity. It paid the Judgments 
obtained against it with the full l^nowledge of the fact that there was then an 
outstanding an<J unsatisiied claim * * * then in suit, for an amount 
which, together with the claims alrcady liquidated, muci exceedéd the limit 
of its own liability. Yet, with knowledge of this fact, It proceeded to pay some 
of the creditors in full. It is no excuse to say that thèse payments were made 
to avoid exécution. Threatened exécution could and should hâve been met 
by appeal to the court to put its restrainlng hand upon the creditor who would 
attempt to use its process, not for the collection of his own debt solely, but 
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In part to defcat some one else in equal rlght wlth hlmself In the fund to 
be subjected, and that, txw, at the cost of the surety." 

The orders appealed from are so modified as to withdraw the au- 
thority to enforce the payment on the Mills judgment, and the cause 
is remanded for further proceedings and final decree, with costs in 
favor of the appellant and against the appellees. 



CUMMINS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit May 16, 1916.) 

No. 4530. 

L Banks and Banking <S=»256(3) — Offenses — Intent. 

Under Kev. St. § 5209 (Oomp. St. 1913, § 9772), declarlng that every clerk 
of any national banking association who abstracts any of the crédits of 
the association wlth intent to Injure or defraud, and every person who 
wlth like intent aids or abets any clerk, shall be guilty of a misdemeanor, 
the Intent of accused to injure, defraud, or deceive by the abstraction of 
crédits is an essentlal élément of the offense. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 964 ; 
Dec. Dig. «=256(3).] 

2. Cmminal Law ®=»390 — Evidence — Intbnt. 

Where the Intent wlth which accused alded a clerk of a national bank 
to abstract crédits was material, in a prosecution therefor, accused may 
testlfy as to hls Intent. 

[Ed. Note. — ^For other cases, see Criminal Law, Cent. Dig. § 858 ; Dec. 
Dig. <S=»390.] 

3. Banks and Bankino ^=5257(4) — Jubt Question — Intent. 

Whlle the law présumes that every persou Intends the natural consé- 
quence of hls acts knowlngly commltted, the question whether accused, 
who partlcipated In a clerk's abstraction of crédits from a national bank- 
ing association, intended to Injure or defraud the association, and so 
was guilty of aldlng and abetting, under Kev. St. § 5209 (Comp. St. 1913, 
§ 9772), is a question for the jury in connection with other évidence, and 
cannot be decided by the court as a matter of law, and therefore an in- 
struction that accused is concluslvely presumed to hâve intended to injure 
the association by reason of the abstraction is erroneous. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 965 ; 
Dec. Dig. ■©=5257(4).] 

4. Ceiminal Law ®=3753(3) — Tbial — Insteuctions. 

In a criminal prosecution, the court cannot peremptorlly instruct the 
jury to find accused guilty, and an instruction which in eflect requires 
a conviction is improper. 

[Ed. Note.~For other cases, see Oriminal Law, Cent. Dig. |§ 1728, 
1729; Dec. Dig. ©=753(3).] 

6. Cbiminal Law <S=5907 — Tkial — Acquittai. 

An acquittai cannot be set aslde by the court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. { 2130; Dec 
Dig. <S=907.] 

In Errer to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

»j - . ' " ' ' ' " " " "" ' " ' ■ " '— ■ — '- ■ ■ 1 1 — I i.i— I. M l— I I .1. M -m 

C=3For other cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexes 



CUMMINS V. UNITED STATES 845 

William H. Cummins was convicted of crime, and he brings error. 
Reversed and remanded. 

George W. Murphy, E. L. McHaney, and Wallace Townsend, ail of 
Little Rock, Ark., for plaintiff in error. 

W. H. Martin, U. S. Atty., of Hot Springs, Ark., and W. H. Rector, 
Asst. U. S. Atty., of Little Rock, Ark. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

HOOK, Circuit Judge. [ 1 ] Cummins was convicted of aiding and 
abetting a clerk of a national bank to violate section 5209, Rev. Stat. 
(Comp. St. 1913, § 9772), by abstracting therefrom without payment 
certain drafts and attached bills of lading with intent to injure and 
defraud thé bank and to deceive its officers and any agent appointed to 
examine its afïairs. The section so far as applicable is as f ollows : 

"Every * • * clerk * * * of any (national banking) association 
who » * * abstracts • * ♦ any of the * * * crédits of the asso- 
ciation * * • vvith intent * * * to injure or defraud tlie association 
* * * or to deceive any offleer of tlie association, or any agent appointed to 
examine the afifairs of any such association ; and every person vvho wlth like 
intent aids or abets any * * * clerk * * * in any violation of this 
section, shall be deemed guilty of a misdemeanor. * * * " 

[2] This Statu te expressly makes the intent of the bank clerk to 
injure or defraud or deceive and the like intent of the person aiding or 
abetting him an essential élément of the offense. Agnew v. United 
States, 165 U. S. 36, 17 Sup. Ct. 235, 41 h. Ed. 624; McKnight v. 
United States, 49 C. C. A. 594, 111 Fed. '735 ; Id., 54 C. C. A. 358, 115 
Fed. 972. The accused was the cashier and bookkeeper of a commis- 
sion Company which had dealings with the bank. His défense, on 
which évidence was offered and received, was that he was following 
in good faith the instructions of his superiors in the commission Com- 
pany in a course of business conduct that previously existed and of 
which he believed the bank was cognizant ; also that he had no intent 
to injure or defraud the bank or to deceive any one in the examination 
of its affairs. When the accused was testifying in his own behalf his 
counsel asked him : 

"What intent, if any, had you to Injure or defraud the bank or to deceive 
Its officers or any one examinlng into its affairs?" 

The question was excluded upon objection by counsel for the 
government. The rule long settled in this country, almost without 
exception, is that, whenever the motive or intent of an act or the con- 
duct of a person is material he may testify directly what it was. He 
may be asked whether he had the motive or intent in question. It is 
contended that another question of substantially the same character 
was allowed and answered, but it is doubtful that it was of the same 
f ull import. 

[3] By several requests variously phrased the accused sought in- 
structions setting forth his défense as above noted and that if the jury 
believed it they should find him not guilty ; also that in order to convict 
him it was necessary that the évidence show that the acts of the bank 
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clerk were with the intent charged and that the aiding and abetting 
therein by the accused were with like intent. The trial court refused 
the requests, and instead charged the jury as follows : 

"In determining the Intention of the défendant so far as the hank is con- 
cerned, it Is not necessary that the govemment should show that he expected 
to be beneflted by it, or that he had any intention of his own to defraud the 
bank. The law présumes that every person intends to dd that which is the 
natural resuit of hls actions. If a man obtains property or securities from 
any person by means of a worthless check, he knowlng that the check was 
worthless, beeause he had no money In the bank on which it was drawn, the 
fact that he intends to make it good at a future day and put the money in 
there to meet it or take it up, wotild hot relieve him of responsibillty for 
having passed that worthless check. That is no excuse. Everj' person, under 
the law, is held responsible for what, as a reasonable man, he must hâve 
known would be the resuit of his act; that is, if a^ check is drawn on a 
bank with no money to his crédit, and the bank clerk to whom it is given 
is told not to présent it, beeause 'I hâve no money in there, but I will put in 
the money,' and by reason thereof he obtains unlawfully possession of prop- 
erty of value, which otherwise he could not obtaln, in this instance, the bills 
of lading, the law will not accept his excuse for thé offense that he did not 
intenti to wrong or defraud any onç." 

The law présumes that every person intends the natural conséquences 
of his act knowingly committed, but in a case like this, in which a 
spécifie intent accompanying the act is a necessary élément of the of- 
fense charged, the presumption is not conclusive, but is probatory in 
character. It is for the considération of the jury in connection with 
the other évidence upon the subject. This question was f ully consid- 
ered by Mr. Justice Day, when Circuit Judge, in the-McKnight Case, 
above cited, which, Hke the case at bar, arose under section 5209, Rev. 
Stat. (Comp. St. 1913, § 9772). See particularly the, discussion in 115 
Fed. 972, 54 C. C. A. 358, 36(^ Of course a jury, in the absence of 
other évidence, would be authorized to infer the intent from the char- 
acter and natural conséquence of the act ; but even then the ultimate 
finding is for the jury, not the court. We do not think the préjudice 
caused by the refusai of the definite requests and by the giving of the 
instruction above quoted was cured by other parts of the gênerai charge. 
The dominant note of the gênerai charge appears in the quotation. 

[4, 5] Counsel for the government argue that the évidence of the 
intent was conclusive, and that theref ore the court could properly tell 
the jury as matfer of law that the intent had been proved. What bas 
been said shows the premise of fact to be unwarranted. Practically 
the whole controversy at the trial was over the intent of the accused, 
and if the court might properly hâve instructed the jury that the évi- 
dence was legally conclusive againsit him, it could as well hâve directed 
a verdict of guilty in so mahy words. In Sparf and Hansen v. United 
States, 156 U. S. 51, 105, 15 Sup. Ct. 273, 294, 39 h. Ed. 343, it was 
said: 

"We hâve said that, with few exceptions, the rules whiCh obtain in civil 
cases in relation to the authority of the court to instruct the jury upon ail 
matters of law arislng upon the issues to be tried, are applicable in the trial 
of criminal cases. The most important of those exceptions is that it is not 
compétent for the court, in a criminal case, to instruct the jury peremptorily 
to find the accused guilty of the offense charged, or of any criminal offense less 
than that charged." 
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In United States v. Taylor (C, C.) 11 Ped. 470, 3 McCrary, 500, the 
court said : 

"It would be a useless form for a court to submlt a civil case involvlng 
only questions of law to the considération of a jury, where the verdict, virhen 
found, if not in accordance with the court's view of the law, would be set 
aside. The same resuit is accomplished by an instruction given in advance to 
iind a verdict in accordance with the court's opinion of the law. But not so 
in criminal cases. A verdict of acquittai cannot be set aside ; and tlierefore, 
if the court can direct a verdict of guilty, it can do indirectly that which it 
lias no Power to do directly." 

Upon the question of the intent required under section 5209, Rev. 
Stat. (Comp. St. 1913, § 9772), the inferences to be drawn from the 
évidence are "pecuHarly within the province of the jury." Coffin v. 
United States, 162 U. S. 664, 674, 16 Sup. Ct. 943, 40 L. Ed. 1109. 
Other matters complained of may not arise again, and therefore hâve 
not been considered. 

The sentence is reversed, and the cause is remanded for a new trial. 
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SECOND NAT. BANK v. SAME. 

(Circuit Court of Appeals, Eighth Circuit. April 17, 1916.) 

Nos. 4446, 4447. 

1. Teusts <S=>372(3)— Trust Funds — Pursuit or — Evidence. 

Where plaintlfifs sought to hold défendant banks for funds, resulting 
from the sale by the cashier of one of the banks of forged notes to 
plaintifEs, évidence held insuffieieat to trace the funds and estabUsh a 
trust. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 602, 603 ; Dec. 
Dig. <S=»372(3).] 

:2. Trusts <S=»358 — Constructivb Trust— Trust Funds. 

Défendant cashier sold forged notes to plaintlffs, and then drew sight 
drafts for the proceeds. Thèse drafts were In the main used to transfer 
funds to reserve agents, but there was no showing as to the state of de- 
fendant's accounts with such reserve agents, or that In ail cases the ae- 
counts were maintained. Held that, it appearing that the cashier juggled 
the accounts and used the proceeds of forged paper to take up prior 
forged paper, no trust fund can be established in the accounts with re- 
serve agents, which were grouped under the title "Cash and Sight Ex- 
change" ; there being no showing that plalntifCs' moneys were applied 
to any spécifie account, which is an essential to maintenance of such 
claim. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 523, 553; Dec. 
Dig. <S=»358.] 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

Suits by the State Bank of Winfield, a banking corporation of the 
state of Kansas, and by the Second National Bank, a banking corpora- 
tion of New Hampton, in the state of lowa, against the Alva Se- 

iS=9For other cases see same topic ft KEY-NUSIBËR in ail Key-Numbered Digests & Indexes 
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curity Bank, a banking corporation of the state of Oklahoma, and 
another. From decrees for défendants, plaintiffs appeal. Affirmed. 

Sam K. Sullivan, of Newkirk, Okl, and S. C. Bloss, of Winfield, 
Kan. (G. H. Buckman, of Winfield, Kan., on the brief), for appel- 
lants. 

H. G. McKeever, of Enid, Okl. (W. H. Hills and Guy S. Manatt, 
both of Enid, Okl., and Théodore Church, of Los Angeles, Cal., on 
the brief), for appellee Central State Bank. 

Before CARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

AMIDON, District Judge. M. M. Fulkerson was for several years 
the cashier and active manager of the Alva Security Bank of Alva, 
Okl. On the 9th of August, 1913, the bank was found to be hope- 
lessly insolvent and was taken charge of by the state bank commis- 
sioner. That was Saturday. By the following Monday morning the 
défendant, the Central Bank, had been organized. It was composed 
largely of the stockholders and officers of the Alva Security Bank. 
The bank commissioner turned over to this new bank substantially ail 
the assets of the old, upon its agreement to pay depositors of the Se- 
curity Bank in fuU. 

Thèse suits are brought to recover alleged trust funds. They arise 
out of similar facts, and were tried together. Their basis may be 
briefîy stated as foUows : April 16, 1912, Fulkerson, as cashier, sold 
to the plaintiff, the State Bank of Winfield, what purported to be the 
note of J. E. Patterson, payable to the Security Bank for $5,000, in- 
dorsed "Payment guaranteed, G. A. Harbaugh." Both thèse signa- 
tures were forgeries. The $5,000 was placed to the crédit of the 
Security Bank on plaintifï's books and drawn out from time to time 
by means of sight drafts. The note was renewed twice on similarly 
forged instruments. The other plaintiff, the Second National Bank 
of New Hampton, purchased two forged notes, one for $4,000 on 
March 23, 1912, and the other for $4,000 on December 16, 1912. 
The proceeds of the notes were credited to the Alva Bank in its ac- 
count with the plaintiff and drawn out by: drafts. Both plaintiffs now 
seek to follow the funds thus obtained as a "trust fund" into the 
hands of the défendant Central Bank, and recover the same in full. 
They each had on hand a small balance in favor of the Alva Bânk at 
the time of its failure. This the trial court held they were entitled to 
retain, but dismissed the bill on the mérits as to the remainder of 
their funds upon the ground that plaintiffs had failed to trace the same 
into the hands of the new bank. Plaintiffs appeal from that part of 
the decree. 

[1] The trial court was right. The plaintiffs wholly failed. to trace 
their funds after they passed from their hands. Their only attempt 
to do so consisted of unconvincing evidejhce combined with an errone- 
ous légal theory. Fulkerson testified that drafts such as were drawn 
against plaintiffs were "generally made to transfer funds to reserve 
agents." That was the only évidence on the subject. The drafts them- 
selves were not produced, nor was any attempt made to identify the 
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account in which they were deposited, or to show the state of that 
account between the time of the deposit and the date of the bank's 
failure. It is plain that this évidence falls short of the clear proof 
which the law requires. First, it fails to show that the fund was not 
dissipated. Fulkerson's statement that such drafts were generally 
used to transfer funds to reserve agents is insufficient. He was a 
discredited witness. He was engagea in many hazardous enterprises 
in which the funds of his bank were squandered. His évidence fails 
to show that plaintiff's funds were not used in that way. The drafts 
could hâve been easily traced and their actual use shown. Second, 
if the drafts were in fact deposited with reserve banks, the amount 
so deposited in spécifie banks should hâve been shown and then the 
State of that bank's account should hâve been followed down to the 
failure of the Alva Bank. Upon such a showing a trust might hâve 
been impressed upon the smallest balance remaining in the account 
at any time during the period. 

[2] The capital defect, however, of plaintifïs' theory is their treat- 
ment of the grand division of the bank's assets in its reports known 
as "Cash and Sight Exchange" as a "fund" within the law relating to 
the following of trust funds. To adopt that theory is to re-establish 
under a mère bookkeeping disguise the exploded notion that a trust 
fund may be recovered if it can be traced into the gênerai assets of 
an insolvent estate. The courts bave shown a tendency to restrict the 
"trust fund" doctrine. Empire State Surety Co. v. Carroll County, 
194 Fed. 593, 114 C. C. A. 435; Board of Commissioners v. Strawn, 
157 Fed. 49, 84 C. C. A. 553, 15 L. R. A. (N. S.) 1100; In re Brown, 
193 Fed. 24; Commercial National Bank v. Armstrong (C. C.) 39 
Fed. 684. The rule is accurately stated and numerous authorities cited 
by this court in the first case referred to, as foUows : 

"It is indispensable to the maintenance by a cestui que trust of a claim to 
preferential paynient by a receiver ont of the proceeds of the estate of an 
insolvent that clear proof be inade that the trust property or its proceeds 
went Into a spécifie fund or into a spécifie identifled pièce of property which 
came to the hands of the receiver." 

If a trust fund can be traced into a single account, like cash, or a 
crédit at a single bank, then the trust may be impressed upon the 
smallest balance that remains in the fund between the time of the 
deposit and the. date when a return of the trust fund is demanded. But 
the rule does not admit the grouping of numerous accounts together 
as a single fund. Brennan v. Tillinghast, 201 Fed. 609, 120 C. C. A. 
37. The term "Sight Exchange" in the estate of the Alva Bank çqv- 
ered its crédits with ail its numerous correspondents. The subjeçt wàs 
not fully developed in the évidence, but there is sufficient to justify 
the inference that Fulkerson was engaged in selling forged paper to 
différent banks to meet the same kind of instruments which had been 
previously sold. His correspondents were constantly changing. Some 
accouiits even of reserve agents were entirely closed, and accounts of 
others were reduced to the yanishing point. Plaintiffs showed that be- 
tween the time of the purchase of their notes and the bank's failure 
there was always in "Cash and Sight Exchange" two or three timés 
the amount which was obtained from them. on the forged paper. It 
232 F.— 54 
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is manifest, however, that no presumption can be entertained from this 
f act that plaintiff's f unds survived the shifting devices of this desperate 
rhan. Those funds may hâve gone into an account which was whoUy 
wiped out. Again, ail the accounts with his numerous correspondent 
banks were as distinct as separate promissory notes. Suppose Fulker- 
sûn had testified that sight draf ts were usually invested in promissory 
notes, would a court of equity then treat the entire bills receivable 
of his bank as a trust fund? Certainly not. The rule requires that 
the fUnd be traced to a spécifie note or notes. Burnham v. Barth, 89 
Wis. 362, 62 N. W. 96; Empire Surety Co. v. Carroll County, 194 
Fed. 593, 604, 114 C. C. A. 435. For the same reason the numerous 
crédits embraced under the gênerai heading "Sight Exchange" cannot 
be treated as a single fund. 
The decrees of the trial court are affirmed. 



ONG SBEN V. BTJKNBTT, Immigration Inspecter. 

(Circuit Court of Appeals, Ninth Circuit. May 8, 1916.) 

No. 2714 

1. Aliens <S=>32(8) — Chinkse Pbksons — Mebchants. 

The mère faet that a Chinese personally admitted into the country and 
domiciled as a merchant thereafter becomes a laborer does not justify his 
déportation; but a showing that a Chinese person, almost immediately 
upon his arrivai, engaged in the occupation of a peddler, iustead of a 
merchant, warrants a flnding that he was admitted as a merchant on 
f raudulent représentations, It appearing that he never engaged in business 
as a merchant. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 84; Dec. Dig. 
<S=>32(8).] 

2. Habeas Cokpds <S=>30(1) — Pbocekdings — Valxdity of Warrant. 

Under Rev. St. | 761 (Comp. St. 1Ô13, § 1289), declaring that in habeas 
corpus the judge shall dispose of the party as lavv and justice require, a 
Chinese person, seeking discharge on habeas corpus from arrest by im- 
migration officiais, who sought his déportation, Is not entitled to discharge 
because the warrant merely alleged he was unlawfuUy in the United 
States In violation of the Chinese Exclusion Laws and subject to dé- 
portation, where the Chinese person made no objection to the Indefinlte- 
ness of the warrant and was advised of the charge agalnst hlm. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 25; Dec. 
Dig. ®=>30(1).] 

Appeal from the District Court of the United States for the Dis- 
trict ôf Arizona ; Wm. H. Sawtellè, Judge. 

Application by Ong Seen, alias Ong Chung Lung, for writ of habeas 
corpus against Alfred E. Burnett, Inspector in Charge of United States 
Immigration Service at Tucson, Ariz. From a judgment denying the 
writ, applicant appeals. Affirmed. 

The appellant, a native of China, had been ordered deported, and a war- 
rant of déportation had béen Issued, when hè sued out a writ of habeas corpus 
in the court below, and on the hearlng he was ordered remanded to the 
custody of the Inspector In charge at Tucson, Ariz. In his return to the -nrit, 
the inspector annexed a full transcrlpt of the proceedings on whlch the 

^=»For otta-r casea see sam» topic & KEY-NUMBER In ail Kev-Numbered Digests & Indexes 
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appellant was brdered deported. The facts are in substance the followlng: 
The appellant arrived at San Francisco from China on Âpril 8, 1906, and he 
was permitted to land upon the strength of a certifieate which had been 
issued to him under Act May 6, 1882, c. 126, § 6, 22 Stat. 60, as amended by 
Act July 5, 1884, c. 220, 23 Stat. 116 (Comp. St. 1913, § 4293), In which it was 
represented that he was a merchant and that he had $2,000 (gold) interest in 
the flrm of Hop Ylck Loong in China, and on the représentations contalned in 
a letter from the American Consul General at Canton to the Commissioner 
of Immigration at San Francisco, stating that the appellant's certifieate had 
been viséed, that the appellant would take with him $1,000 in gold and would 
hâve about $3,000 sent him later by draft, and that hls father was known to 
hâve $70,000, while the appellant himself was worth $50,000 (Mexican), and it 
was stated that the appellant was going to set up a Wholesale sundry 
goods shop in San Francisco. From the time of his arrivai until January 
23, 1912, the appellant resided in San Francisco and Oakland, and during 
the first four years of that time he was occupied as a peddler o£ herbs from 
house to house. In July, 1908, he invested $500 in a drug store in San Fran- 
cisco, but did not become an active member of that flrm until November 1, 
1910. He still retalns hls interest in the flrm, but bas never received any 
dividends. On January 23, 1912, after securing a pre-investlgation of his 
status as a lawfully domiciled Chinese merchant, the appellant departed for 
China. He returned to San Francisco a year later, and was admitted by the 
Commissioner of Immigration, who issued to him a certifieate of Identity. 
Théreupon he returned to his old occupation of peddling herbs. In Febru- 
ary, 1914, he went to Phœnix, Ariz., and remained there a few days, and 
then went to Mesa, Ariz., making the Arizona Restaurant his headquarters. 
He testified that he came to Arizona looking for a location for business. He 
admitted that he had no money, and that no one owed him money, but he 
said that if he found a sultable location he could borrow money and start a 
store. In Mareh, 1914, he was seen worklng in a restaurant at Mesa, where 
it appeared that he worked as an employé for a period of three or four 
weeks. In April of that year he was arrested, and upon the hearlng was 
ordered to be deported. 

Struckmeyer & Jenckes, of Phœnix, Ariz», and John I^. McNab, 
of San Francisco, Cal., for appellant. 

Thomas A. Flynn, U. S. Atty., of Phœnix, Ariz., and Samuel L. 
Pattee, Asst. U. S. Atty., of Tucson, Ariz., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant contends that he was not allowed a fair hearing in the pro- 
ceedings for déportation. We find nothing in the record to sustain 
the contention. Throughout the hearing and at every session the ap- 
pellant was represented by his own counsel, and every opportunity was 
afforded him to produce évidence. 

[1] The appellant relies principally on the contention that there is 
no évidence in the case to overcome the presumption that, having been 
admitted to the United States as a merchant, he had the right to be 
and remain in the United States, and he argues that one who has 
lawfully entered the United States is not forbidden thereafter to 
change his occupation, and that he may do so without incurring the 
penalty of déportation. It may be conceded that the mère fact that 
an alien who has been domiciled as a merchant thereafter becomes 
a laborer does not in itself justify his déportation. But there is in 
this case more than the mère fact of a change of occupation. There 
is évidence which we think might justify the immigration officers in 
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believing, as no doubt they did believe, that the appellant never in 
fact belonged to the merchant class, and that he was admitted in the 
first instance upon fraudulent représentations as to his status as a 
merchant, for it is shown that almost immediately upon his arrivai 
he engaged in the occupation of a peddler, and that has been his oc- 
cupation during nearly the whole period of his résidence in the United 
States. In United States v. Yong Yew (D. C.) 83 Fed. 832, it was 
held that, if one who has been admitted on certificate as a merchant 
of China immediately upon his arrivai proceeds to and continues in 
employment as a laborer, that fact has a strong rétroactive bearing as 
évidence of the intent with which he came hère. To the same effect 
are Chain Chio Fong v. United States, 133 Fed. 154, 66 C. C. A. 
220; Cheung Him Nin v. U. S., 133 Fed. 391, 66 C. C. A. 453. It 
is argued that the appellant's course in becoming a peddler was the 
resuit of the great earthquake and lire at San Francisco, which oc- 
curred a few days after his arrivai, but the argument is not convinc- 
ing. He has suggested no reason why he might not hâve entered into 
business in some other city or town of California or elsewhere. He 
makes no showing that in fact he brought money with him when he 
first came from China, or that at any time he could hâve commanded 
money with which to enter into business during the first two years of 
his résidence in the United States, and in fact he whoUy fails to show 
any causal connection between the disaster of 1906 and his own fail- 
ure to enter into business as a merchant. 

[2] It is contended that the appellant should hâve been discharged 
for the reason that the warrant under which he was taken into cus- 
tody was fatally defective, in that it did not advise him of the charge 
against him, and so was insufficient to confer jurisdiction upon the 
Secretary of Labor. The warrant alleged that the appellant was un- 
lawfuUy within the United States and had been found therein in vio- 
lation of the Chinese Exclusion Laws, and was therefore subject to 
déportation, under Act Feb. 20, 1907, c. 1134, § 21, 34 Stat. 905 (Comp. 
St. 1913, § 4270). The warrant may hâve been subject to a motion 
to vacate, or so indefinite that the appellant was entitled to demand 
a bill of particulars. But he made no objection to proceeding there- 
under, and the record proves that he was fuUy advised of the ground 
on which his déportation was sought, and that he met the charge with 
such testimony as was available. It is well settled that a defect in 
the warrant is no ground for the discharge of the petitioner on a 
writ of habeas corpus. Nishimura Ekiu v. U. S., 142 U. S. 651, 12 
Sup. Ct. 336, 35 U. Ed. 1146; Toy Tong v. United States, 146 Fed. 
343, 76 C. C. A. 621 ; Ex parte Hamaguchi (C. C.) 161 Fed. 185 ; Sin- 
iscalchi V. Thomas, 195 Fed. 701, 115 C. C. A. SOI; United States v. 
Uhl, 211 Fed. 628, 128 C. C. A. 560; United States v. Williams, 200 
Fed. 538, 118 C. C. A. 632; Healy v. Backus, 221 Fed. 358, 137 C. 
C. A. 166. The rule in ail such cases, made obligatory by section 761 
of the Revised Statutes (Comp. St. 1913, § 1289), is that the judge 
granting the writ shall on the hearing "dispose of the party as law 
and justice require." This means not as law and justice required at 
the time of the arrest, but as law and justice require at the time of 
the hearing. lasigi v. Van De Carr, 166 U. S. 391, 17 Sup. Ct. 595, 
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41 L. Ed. 1045 ; Motherwell v. United States, 107 Fed. 437, 455, 48 
C. C. A. 97. 

We find no ground for holding that the appellant did not hâve a 
fair hearing, and we are not convinced that there was no substantial 
évidence to overcome the presumption arising from his possession of 
a certificate, and to sustain the conclusion that vvhen he first came to 
the United States he did not belong to the merchant class. 

The order of the court below is affirmed. 



ONG CHEW LUNG v. BURNETT, Immigration Inspecter. 

(Circuit Court of Appeals, Ninth Circuit. May 8, 1916.) 

No. 2715. 

1. Aliens <g=25 — Ohinese Persons — "Meechants." 

A Cliliiese person, engaged solely in conducting a factory for the manu- 
facture of materials furnished by otliers, Is not a mercliant ; but if, in 
addition to the work, he buys and sells goods, he is a merchant. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. §§ 79-82 ; Dec. Dig. 
<S=>25. 

For other définitions, see Words and Phrases, First and Second Séries, 
Merchant.] 

2. Aliens (@=328 — Chinese Pebsons — Mekchant's Cebtificate. 

Where a Chinese person holds a merchant's certificate, such certificate 
is prima facle valld, and should not be set aside, unless there is some 
compétent évidence to overcome it. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 88-90; Dec. Dig. 
©=328.] 

3. Aliens <S=>,32(12) — Chinese Persons — Déportation. 

While the courts will not review the évidence upon vs'hlch immigra- 
tion officiais ordered the déportation of a Chinese person, an order of dé- 
portation of one prima facle entitled to remain, resting upon conjecture 
and vvithout support of compétent évidence, Is arbitrary, and subject to 
review. 

[Ed. Note.^ — For other cases, see Allens, Cent. Dig. § 95; Dec. Dig. 
cg=>32(12).] 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona; Wm. H. Sawtelle, Judge. 

Application by Ong Chew Lung, also known as Ong Gin Lung, for a 
■writ of habeas corpus against Alfred E. Burnett, Inspecter in Charge 
of United States Immigration Service at Tucson, Ariz. From a judg- 
ment denying the writ, applicant appeals. Reversed and remanded, 
with directions to discharge applicant. 

The appellant came to the United States from China In 1903, when he was 
less than 18 years of âge, and he acquired a domicile hère as the son of Ong 
Hung, a résident merchant of San Francisco. He attended school until Octo- 
ber, 1907, vchen he became an active member of the mercantile firm of Kim 
Lun Chong in San Francisco. In January, 1910, having made application to 
the Immigration Department at San Francisco for a preinvestlgatlon in 
order that he might return, he vvent to China on a vlsit. As a resuit of that 
investigation he was readmitted to the United States on July 27, 1911. He 
returned to the Kim Lun Chong store. In August, 1913, he acquired an in- 

<S=»Forcther cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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terest in a restaurant at Phœnix, Ariz. About that time he asked the local 
inspecter at Tucson whether It would be permissible for him to work, to 
whieh he recelved an affirmative answer. On April 23, 1914, he was arrested, 
for déportation on the charge of being unlawfully in the United States. The 
sole ground on which the immigration officers held him for déportation was 
that his original entry in 1903 was fraudulent, for the reason that his 
father was not at that time in truth a merehant, but was a factory owner 
and a laborer, and therefore not entltled to hâve his mlnor child admitted. 
The évidence that the appellant's father was in 1903 not a merehant consists 
in a statement made by the appellant, through an interpréter, at a time 
shortly before he was arrested. He stated that at the time when he first came 
to this country his father was the sole owner of and was conducting a fac- 
tory for making shirts and overalls, employing 20 or 30 men, and having con- 
tracts to make shirts for several firms, which business his father continued 
to operate untU the San Francisco fire of 1906. On his examination in the 
déportation proceedings, the appellant testified that he wished to correct his 
statement, and to say that his father's business was a store, where "it bas 
clothing and thlngs like that for sale," and that his father sold goods and 
bought goods from the flrms for which he was making shirts and overalls. 
From the order of the District Court, denying his pétition for a writ of 
habeas corpus, and remandlng him to custody, the appellant appeals. 

Struckmeyer & Jenckes, of Phœnix, Ariz., and John L. McNab, 
of San Francisco, Cal., for appellant. 

Thomas A. Flynn, U. S. Atty., of Phœnix, Ariz., and Samuel L- 
Pattee, Asst. U. S. Atty., of Tucson, Ariz., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
With the exception of the time occupied in a visit to China, the ap- 
pellant had been 11 years domiciled as a merehant and as the minor 
son of Ong Hung, a merehant, in the United States, when proceed- 
ings for his déportation were commenced. If Ong Hung in 1903 was 
engaged solely in conducting a factory for the manufacture of mate- 
rials furnished by others, he was not a merehant; but if, in addition 
to the work of a factory, he bought and sold goods, he was a merehant. 
The statement made by the appellant that his father was engaged in 
conducting a factory for the manufacture of garments is not incon- 
sistent with his testimony under oath that his father was also engaged 
in buying and selling gatments. The status of Ong Hung seems to 
hâve been thoroughly investigated shortly prior to the time when the 
appellant first came to the United States, and Ong Hung's affidavit, 
together with that of three white persons, was taken to the efïect 
that Ong Hung was a- merehant doing business at 210 Jackson street, 
under the fîrm name of Wing & Co., and the inspecter in charge cer- 
tified that Ong Hung's mercantile status "has been established." 
Again, ât the time when the appellant returned to China in 1910, the 
local inspector examined the store of Kim Lun Chong & Go., in which 
the appellant had an interest, and certified that the mercantile status 
of the appellant was established as required by the rules of the De- 
partment. 

[2, 3] The appellant was admitted in the first instance as the minor 
son of a merehant, and upon the established status of his father, who 
was in possession of the certificate required by law. Before the ap- 
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pellant can be lawfully deported, it must be shown by compétent évi- 
dence that he obtained admission by fraudulent représentations. 
There is no évidence before the immigration officiais, except the cas- 
ual statement of the appellant above adverted to, which even tended 
to show that Ong Hung fraudulently acquired a status as a merchant 
in the United States. Ong Hung stili remains in the United States 
under the protection of his merchant's certificate. In L,iu Hop Fong 
V. United States, 209 U. S. 453, 28 Sup. Ct. 576, 52 L. Ed. 888, the 
Suprême Court said that the certificate "certainly ought to be entitled 
to some weight," and held that a Chinaman, having been duly admit- 
ted to résidence thereunder, could not be deported "unless there is 
some compétent évidence to overcome the légal effect of the certificate." 

It is not our f unction to weigh the évidence in this class of cases ; 
but we may consider the question of law whether there was évidence 
to sustain the conclusion that the appellant, when he first came, fraud- 
ulently entered the United States. We find that that conclusion rests 
upon conjecture and suspicion, and not upon évidence. In the absence 
of substantial évidence to sustain the same, the order of déportation 
is arbitrary and unfair, and subject to judicial review. Whitfield v. 
Hanges, 222 Fed. 745, 751, 138 C. C. A. 199; McDonald v. S'iu Tak 
Sam, 225 Fed. 710, 140 C. C. A. 584; Ex parte Lam Pui (D. C.) 217 
Fed. 456. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to discharge the appellant from custody. 



CHAN KAM V. UNITED STATES. 

Ex parte CHAN KAM. 

(Circuit Court of Appeals, Ninth Circuit. May 15, 1916.) 

No. 2482. 

1. ALIENS <g=332(8) — ^DEPORTATION — Chinese Persons. 

Where it was sougtit to déport a Chinese woman on the ground that 
she was gullty of prostitution, évidence helâ) insufficient to establish the 
charge. 

[Ed. Note. — For other cases, see Aliéna, Cent. Dig. § 84; Dec. Dig. 

®=»32(8).] 

2. Aliens ©=332(12) — Chinese Persons — Déportation. 

While the courts will not review the évidence upon which immigration 
offleials ordered the déportation of a Chinese person, an order of dépor- 
tation of one prima facle entitled to remain, which is based upon con- 
jecture and without support of compétent évidence, is arbitrary, and 
subject to review. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 95; Dec. Dig. 
<S=»32(12).] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; Maurice T. Dooling, 
Judge. 

Application of Chan Kam, alias Cham Kam, for a writ of habeas 

®=sFor other cases see same toplc & KEY-NUMBER tn ail Ker-Numbered Dlgeat? & Indexes 
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corpus, against the immigration officers of the United States. From 
a judgment denying the writ, applicant appeals. On rehearing. Judg- 
ment reversed, and cause remanded, with directions to discharge ap- 
plicant from custody. 

See, alsô, 230 Fed. 990, C. C. A. . 

Joseph P. Fallon, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., botjh of San Francisco, Cai 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. In the pétition for a rehearing in this 
case it is contended that unfairness was manifested by the immigra- 
tion officers in securing a statement from Chan Kam while in jail, 
without the présence of counsel or of any of her friends, upon which 
statement the order of déportation was based. It appears that Chan 
Kam did not speak the English language and could not understand the 
questions propounded; that, notwithstanding this ignorance and dis- 
advantage under which Chan Kam was laboring, there was imputed 
to her answers concerning the visit of one Jew Lin the inference that 
she had been having improper relations with him just prior to her 
arrest. . , 

[1, 2] We think this objection to the proceedings is welltaken. It 
appears from the examination to which référence is made that Chan 
Kam was married and was living with her husband. She was asked 
by the immigration officer : 

"When you were arrested, at thsit time you were found in bed with a 
Ohinaman wlio was not your liusband? 

"No ; I was standing beside the bed, and the man was in the bed." 

She was then told that the officers who arrested her said she was in 
bed with Jew Lin when she was arrested. She answered : 
"That Is not true. I was standing beside tlie bed." 

She was asked: 

"Had you bëen in bed with the man before the ôflicers came into the roomV 

She answered: 
"Ko." 

She was then asked : . 

"Wliat were you doing in the rooni with the door closed at that time of the 
ntght [9 o'cloek] atid a strange man in your bed, with your husband absent".'" 

She answered : 

"It was my room and bed, and Jew Lin was in bed, waiting for my hus- 
band." 

It is contended by the goveriiment that this testimony is évidence of 
improper 'relations with the man with whom she was found and ar- 
rested, and proof that she was engaged in the practice of prostitution ; 
but the testimony of the officers who made the arrest is^ not in the 
record, and we do not know from them what the situation of the parties 
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was at the time the arrést was made. In that aspect of the évidence 
there is, at most, only a suspicion, which is not sufficient. The testimony 
of Chan Kam is that she is married ; that one Ho Bat is her husband ; 
that she was not a prostitute, and had never practiced prostitution, and 
was not at the time of her arrest, or at any other time, an inmate of 
a house of prostitution. In this testimony she was corroborated by the 
testimony of Ho Bat, her husband. Jew Lin, whose visit was the cause 
of her arrest, testified he was not in Chan Kam's bed, but sat on the 
corner of her bed, because there was no chair in the room. He had 
been invited by Ho Bat to visit him, and had donc so pursuant to 
his invitation, and had been in the room only about three minutes when 
the arrest was made. Two Chinese witnesses who occupied an ad- 
joining room in the building testified that Chan Kam was not a pros- 
titute, and had not practiced prostitution. This évidence is not con- 
tradicted by any direct testimony. The case therefore rests upon a 
supposed statement made by Chan Kam concerning Jew Lin, which 
appears to hâve been incorrect, probably because of an incorrect inter- 
prétation. The statement, whatever it was, appears to bave been ob- 
tained by an unfair examination of Chan Kam by the officers. 

We think the rule applicable in this case was stated by this court in 

Ong Chew Lung v. Alfred E. Burnett, 232 Fed. 853, C. C. A. , 

decided at the présent term of court : 

"It is not our function to welgh the évidence in this class of cases, but we 
may consider the question of law whether there was évidence to sustain the 
conclusion that the appellant, when he flrst came, fraudulently entered the 
United States. We find that that conclusion rests upon conjecture and sus- 
picion, and not upon évidence. In the absence of substautial évidence to 
sustain the same, the order of déportation is arbitrary and unfair, and 
subjeet to judiclal review. Whitfield v. Hanges, 222 Fed. 745, 751 [138 C. C. 
A. 199] ; McDonald v. Siu Tak Sam, 225 Fed. 710 [140 0. C. A. 584] ; Ex 
parte Lam Put (D. C.) 217 Fed. 456." 

Judgment reversed, and the cause remanded, with instructions to 
discharge the appellant from custody. 



CROOKER et al. v. KNUDSEN. 

(Circuit; Court of Appeals, Nlnth Circuit. May 1, 1916.) 

No. 2704. 

1. CouHTs <g=»405(12) — CiHcuiT Court of Appeals — Review — Décisions Re- 

VIEWABLE. 

The Circuit Court of Appeals can only review flnal judgments other 
than injunction orders. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1099, 1100; 
Dec. Dig. <®=5405(12).] 

2. Appeal and Eebob <S=78(1) — Review — Décisions Reviewable. 

An order denying a motion to vacate an order of arrest is not a flnal 
judgment dlsposing of the case on the merits, and cannot be reviewed 
on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 426, 
470, 472; Dec. Dig. (^==78(1).] 

^=>For other cases see same toplc & KEY-NUMBEB in ail Key-Numbered Dlgests & Indexes 
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In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Benj. F. Bledsoe, 
Judge. 

Action by Elizabeth Knudsen against Edwin R. Crooker and others^. 
whose arrest was ordered. Défendants' motion to vacate the order 
of arrest was dénied, and they bring error. Writ dismissed. 

R. W. Kemp and Davis, Kemp & Post, ail of Los Angeles, Cal., 
for plaintiflfs in error. 
Robert L. Hubbard, of Los Angeles, Cal., for defend?int in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error brought an ac- 
tion against the plaintiffs in error to recover damages caUsed by the 
alleged f raudulent practices of the plaintiffs in error, and in her com- 
plaint she prayed that an order ol arrest be issued against the plain- 
tiffs in error, and each of them, under sections 479, 480, and 481 of 
the Code of Civil Procédure of the state of California. The court 
below signed an order for the arrest of the plaintiffs in error, and 
directed that they be held in custody and for bail in the sum of $10,000' 
each for Edwin R. Crooker and W. P. Ellis, and $5,000 each for 
Louise E. Crooker and F. W. Sterling. Thereafter the marshal took 
in custody the said plaintiffs in error, and they each gave bail as re- 
quired by the order of arrest. Subsequently the plaintiffs in error 
moved that the order of arrest be vacated. The motion was overruled. 
Thereafter, and before a trial on the meritS of the case, the plaintiffs 
in error sued out a writ of error from this court to review the judg- 
ment of the court below in denying the motion to set aside the order 
of arrest. 

[1,2] The défendant in error has moved to dismiss the writ of 
error on the ground that the order so sought to be reviewed is not a 
final judgment, and is not appealable. The motion must be sustained. 
The Circuit Courts of Appeals are given no right to review other 
than final judgments, except injunction orders, and no judgment is 
final which does not terminate the litigation between the parties on 
the merits of the case, or on some severable phase thereof, nor until 
it is entered in a court from which exécution can issue. Green v. Van 
Buskirk, 3 Wall. 448, 18 L. Ed. 245 ; Bostwick v. Brinkerhoff, 106 
U. S. 3, 1 Sud. Ct. 15, 27 L. Ed. 73; St. L.. I. M. & S. R. Co. v. 
Southern Ex. Co'., 108 U. S. 24, 2 Sup. Ct. 6, 27 L. Ed. 638 ; Southern 
Ry. Co. V. Postal Td. Ce. 179 U. S. 641, 21 Sup. Ct. 249, 45 L. Ed. 
355; Heike v. Unùed States. 217 U. S. 423, 30 Sup. Ct. 539, 54 L. 
Ed. 821. And it is well settled that décisions affecting provisional 
remédies only, such as orders stistaining or dissolving attachments, 
are not appealable uniess made so bv statute. Hamner v. Scott, 60 
Fed. 343, 8 C. C. A. 655; LeitcnsdoVfer v. Webb, 20 How. 176, 15 
L. Ed. 891 ; Atlantic Lumber Co. v. Bucki & Son Lumber Co., 92 
Fed. 864, 35 C. C. A. 59: Locber v. Scbrocder, 149 U. S. 580, 13 
Sup. Ct. 934, 37 L. Ed. 856; As:,cts Coilccting Co. v. Barnes-King 
Development Co., 20;) Fcd. 205, 125 C. C. A.'^ 300. And the state 
courts hâve uniforrnJy heid that, in the absence of a statute allowing 
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an appeal, no appeal lies f rom an order sustaining or dîssolving a 
writ of arrest in a civil action. State v. Butler, 38 Tex. 560; Casey 
V. Curtis, 41 m. App. 236; Burch v. Adams, 40 Kan. 639, 20 Pac. 
476; Cline v. Harmon, 2 Wash. 155, 26 Pac. 191, 269; First Nat. 
Bank of Peterborough v. Barker, 58 N. H. 185 ; Porter v. Griffin, 
143 Ky. 138, 136 S. W. 130. 

The plaintiffs in error cite the case of Stroheim v. Deimel, 77 Fed. 
802, 23 C. C. A. 467, in which it was held that an order of the Cir- 
cuit Court, discharging f rom imprisonment a défendant held under 
exécution against his person upon a judgment in a civil action, is final, 
and appealable to the Circuit Court of Appeals. The essential différ- 
ence between that case and the case at bar is that in the former a final 
judgment had been rendered between the parties^ and the défendant 
was imprisond under a capias ad satisfaciendum. In discharging the 
défendant from imprisonment the court entered a judgment which 
w:as final as to the substantial right of the plaintiffs to subject the 
défendant to imprisonment under the writ in order to obtain satis- 
faction of his ; judgment, and it was on that ground that the Circuit 
Court of Appeals entertained jurisdiction. 

The writ of error is dismissed. 



KIRKPATRIOK v. McBRIDE. 

(Circuit Court of Appeals, Ftourth Circuit. June 2, 1916.) 

No. 140O. 

Dépositions <S=>83(3)— Eefusal to Answeb— Exclusion of Testimdnt. 

Where ; a witness refuses to answer pertinent questions, stating she 
acts on âdyiee of counsel, thus evadlng proper inqulry, her Wliple tès- 
timony may be stricl^en. 

[Ed. Note.— For other cases, sBe Dépositions, Cent. Dig. § ; 221 ; Dec. 
Dig. <@=>8S(3).] ,. 

Appeal from the District Court of the United States f or^ the North- 
ern District of West Virginia, at Wheeling; Alston G. Dayton, Judge. 

Suit by Harriet Elizabeth McBride against Emma Jane Kirkpatrick. 
From decree for complainant (207 Fed. 893), défendant appeals. Af- 
firmed. 

Monroe Buckley, of Philàdelphia, Pa. (Charles H. Burr, of Phila- 
delphia, Pa., on the brief), for appeilant. 

T. M. Kirby, of Cleveland, Ohio (Henry M. Russell and Russell 
& Russell, ail of Wheeling, W. Va., and Squire, Sanders & Dempsey, 
of Cleveland, Ohio, on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and JOHNSON, 
District Judge. 

KNAPP, Circuit Judge. The original decree in favor of plaintiff, 
appellee hère, was afifirmed by this court on appeal. 202 Fed. 144, 
120 C. C. A. 322. Afterwards a rehearing in part was granted, with 
the resuit that the case was remanded to the District Court, "for the 

43=sFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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purpose of allowing the respective parties, in such manner and at 
such times as that court may prescribe, to put in such additional com- 
pétent testimony as they may be advised upon the question of the own- 
ership of the personal property as claimed in the said answer, and that 
said District Court do thereupon, upon the testimony in this cause and 
such additional testimony as may be introduced, proceed to a final 
decree upon such question, but that in the détermination of the same 
the answer of the défendant, Emma Jane Kirkpatrick, shall hâve 
only such force and effect as if an ansvi'er under oath had been waived 
in the bill. * * *" 203 Fed. 449, 120 C. C. A. 328. Pétition to 
the Suprême Court for a writ of certiorari was denied. 229 U. S. 
612, 33 Sup. Ct. 772, 57 L. Ed. 1351. 

Thereafter the limited question so reopened was referred to a spe- 
cialexamineri for the taking of testimony and Mrs. Kirkpatrick was 
examined at unusual length. In the course of her tross-examination 
she repeàtedly refused to answer questions which appear to be obvi- 
ously kgitimate and proper in view of her testimony in chief , and in 
each instance she stated that her refusai was based "upon the advice 
of counsel," and not upon any belief that the answer would tend to 
her incrimination. Thèse questions were certified to the court, and 
plaintiff's counsel thereupon filed a pétition to strike her testimony 
from the record or require her to appear and answer. Upon con- 
sidération of this pétition, both parties being allowed to submit briefs, 
it was held in a careful opinion (McBride v. Kirkpatrick [D. C] 207 
Fed. 893) that defendant's entire testimony should be stricken from 
the record as incompétent under section 3945 of the West Virginia 
Code of 1906, and also because of her refusai to answer the questions 
certified. This left no substantial évidence in support of her owner- 
ship of the property in dispute, which the original decree had awarded 
to plaintifï, and that decree was accordingly reaffirmed. 

Even if it be assumed that some portion of the voluminous testi- 
mony of Mrs. Kirkpatrick was not incompétent, under the statute 
which forbids one party to a transaction to testify when the other party 
is dead, we are of opinion that the court below was clearly right in 
excluding her entire déposition because of her refusai to answer perti- 
nent questions on cross-examination. When she asserted, for exam- 
ple, that specified property was bought with her own funds, it was 
perfectly proper to ask her where she got the money. Indeed, the 
right to interrogate her upon that subject was so obvions as to make 
her refusai utterly. inexcusable. The administration of justice requires 
full disclosure of the truth, and the attitude of évasion and conceal- 
ment which plaintiff maintained "upon the advice of counsel" is not 
to be tolerated. The action of the court below in striking her testi- 
mony from the record, because of conduct which amounted to con- 
tumacy, was justified by the facts and circumstances of the case, and 
has the sanction of abundant authority. Blease v. Garlington, 92 U. 
S. 1, 23 E. Ed. 521; Thomson-Houston Electric Co. v. Jeffrey Mfg. 
Co. (Ç. C.) 83 Fed. 614. 

The other questions raised are not of sufficient merit to. call for 
discussion, and the decree appealed from is accordingly afiîrmed. 

Afifirmed. 
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FISHER V. EULE. 

(Circuit Court of Appeals, BIghth Circuit May 16, 1916.) 

No. 4525. 

1. Public Lands ®=»103(1) — Contest — Rights of Contestant. 

Plalntiff, wlio was not a party to a contest by liis fatlier against tlie 
entry of défendant on public lands, can take no advantage of liis father's 
contest upon claiming the land under a subséquent entry. 

[Ed. Note. — For other cases, see Public Lands, Cent. DIg. § 298; Dec. 
Dig. <©=5l03(l).] 

2. Public Lands ®=>102 — Entey — Rights of Entrtmen. 

Plaintiff's application to enter public land stated that by reason of 
his adoption of a minor child he was the head of a famlly, though plaln- 
tiff was not of âge. Plaintife's application was suspended for proof of 
adoption, and he was notifled that, unless proof was made within a 
given tlme, it would be denied. Plalntiff failed to appeal from the order, 
and did not furnish the required proof. Held that, the land having 
been subsequently patented to ahother, plalntiff could not complain. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. §§ 294-29T;. 
Dec. Dlg. <®=5l02.] 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; Thos. C. Munger, Judge. 

Suit by WilHam Allen Fisher against Newton Rule. From a decree 
dismissing the bill, complainant appeals. Affirmed. 

Allen G. Fisher, of Chadron, Neb., for appellant. 
Edwin D. Crites, of Chadron, Neb. (F. A. Crites and Albert W. 
Crites, both of Chadron, Neb., on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

HOOK, Circuit Judge. This is a suit by Fisher to hâve Rule de- 
clared a trustée for him of a tract of land in Nebraska and for the ex- 
écution of the trust by an appropriate conveyance. On final hearing 
the trial court dismissed the bill of complaint, and Fisher, the plaintiflf, 
appealed. 

[1^ 2] The défendant obtained a patent for the land from the United 
States in 1914 by completing as the heir of a deceased entryman a 
homestead entry initiated in 1904. The father of plaintiflf contested 
the entry before the officiais of the land office and the Secretary of 
the Interior, but finally failed. The détails of this contest need not 
be set forth since plaintiflf can gain nothing by it. He was not a party 
to it nor in privity in a légal sensé with the contestant. He applied to 
enter the land as a homestead at a time when the Department had de- 
cided the contest against the défendant; but the décision was subse- 
quently revoked, and the latter was awarded the final certificate, upon 
which a patent was issued. The plaintifif's application to enter the 
land with. his supporting aflfidavit, stated that, though he was not of 
âge, he was the head of a family by reason of his adoption of a minor 
child, of which he was the sole and only support. The application was 

<g=s>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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suspended for proof of the adoption, and plaintiff was notified that, if 
he failed to furnish the proof by a time fixed his case would be closed 
without further notice. He neither furnished the proof, nor appealed 
from the ruling. 

It is manif est that plaintiff is in no position to question def endant's 
patent, with the validity of which the government is satisfied. Much: 
less is he entitled to a decree that the title evidenced by it shall inure 
to him as thoiigh he had lawfully entered the land and performed the 
duties requisite under the homestead law. This being so, the real f acts 
of the pretended adoption of a minor child are not important. 

The decree is affirmed. 



STEFFENS et al. v. STEINBR et al. (ten oases). 

(Circuit Court of Appeals, Second Circuit. February 15, 1916. On Motion 
to Retax Costs. Marcli 14, 1916.) 

No. 89. 

1. Patents ®=>28— Designs — Necessity of Invention. 

To sustaln a design Jtatent, the design must In volve somethlng more 
than mère œechanlcal slsill; and whether the assembllng of old design 
éléments iiito one unltary design is patentable dépends on whether, in 
the particular case, such assembllng rises to the level of invention and 
the resuit possesses orlginality and beauty. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 33; Dec. Dig. 
®=»28.] , . , 

2. Patents ®=3328 — Validitï — Designs ïoe Cigar Bands. 

The, Jones design patents. Nos. 42,777, 42,781, and 42,786, for designs 
for cigar bands, held void for lack of invention. 

On Motion to Retax Costs. 

3. Coais. <S=>254(6) — Appellate Court — Oost of Puinting Record. 

For the purposes of the. record on appeal In a patent suit the défend- 
ants, who were engaged in the business, did certain lithographie v^fonï: in 
reproducing exhiblts. Défendants were successf ul in the appeal. Held 
that, under court rule 23 (150 Fed, xxxii, 79 C. C. A. xxxii), proyidlng that 
"the amount paid for printing the record shall be taxed agalnst the party 
against whom costs are glven," défendants were entitled to tax only 
such sums as they paid for labor and material in doing such work, and 
that a further claim for overhead or shop charges Was hot taxable. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 976, 977; Dec. Dig. 
®=3254(6).] 

4. Costs iê=>254(6) — Docket Fee — Suits Consolidated for Appeal. 

Where separate infringement suits between the same parties were 
tried as one by stipulation, and by consent the court made an order dis- 
penslng wlth separate transcrlpts on appeal and requiring the printing 
of but one record, the prevaillng party is entitled to the taxation of only 
one docket fee. 

£Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 976, 977 ; Dec. Dig. 
<®=»254(6).J 

Appeal from District Court of the United States for the. Southern 
District of New York. 

Ten suits in equity by Emil Steffens, Jr., and Homer A. Jones, co- 
partners as Steffens, Jones & Co., against Henry Steiner, Isidor Stein- 

®=:»ror other cases see same toplc & KEY-NUMBBR in ail Kev-Nutnber-^rt niaests & Indexes 
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er, and Joseph Kopperl, copartners as Wm. Steîner, Sons & Co. De- 
crees for complainants in three cases, and défendants appeal, ail being 
heard on one record as one appeal. Reversed. 

Joseph L,. Levy, of New York City, for appellants. 
Charles A. Brodek, of New York City (T. F. Bourne, of New York 
City, of counsel), for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The complainants brought against de- 
fendants ten suits for infringement of ten design patents for cigar 
bands granted to complainants. The separate bills alleged infringe- 
ment of letters patent Nos. 42,778, 42,788, 42,787, 42,786, 42,784, 
42,783, 42,781, 42,780, 42,779, and 42,777. An injunction, the recovery 
of $250, and an accounting of profits, damages, and costs were asked 
in each bill. For the convenience of the court the cases were tried 
together. On January 6, 1915, an opinion was filed holding that pat- 
ents Nos. 42,777, 42,781, and 42,786 were infringed, and that injunc- 
tions should issue, and that complainants should recover $250 on each 
of the three suits. As the cases were tried together, no costs were 
awarded. Pursuant to that opinion separate decrees were entered dis- 
missing the bills as respects the remaining seven patents. As to those 
seven suits no appeal has been taken, and the time within which an ap- 
peal can be taken has now expired. As respects the other three cases, 
an appeal was duly taken, and the three cases were embodied in one 
appeal record, and were heard as one appeal. 

[ 1 ] The suits are based on the act of Congress of February 4, 1887, 
which reads: 

"That hereafter, during the term of letters patent for a design, It shall be 
unlawful for any person other than the ovvner of the said letters patent, 
without the license of such owner, to apply the design seçured by such letters 
patent, or any colorable imitation thereof, to any article of manufacture for 
the purpose of sale, or to sell or expose for sale any article of manufacture to 
which such design or colorable imitation shall, without the license of the own- 
er, hâve been applied, knowing that the same has been so applied. Any person 
violating the provisions, or either of them, of this section, shall be liable in 
the amount of two hundred and flfty dollars." 24 Stat. 387, e. 105, § 1 (Comp. 
St. 1913, § 9476). 

The District Judge in his opinion said : 

"The most important issue in thèse cases is the validity of the patents 
themselves, because the imitation is so deliberate, unblushing and minute as to 
require no considération at ail. Were the matter open to me de novo, I 
should hardly think that thèse groupings of éléments, so long familiar in the 
art, into such new combinations as are hère presented, was beyond the compé- 
tence of an ordinary designer, who for thèse purposes should be regarded as 
the test of invention. It is true that no such combinations are exactly pre- 
sented before in the art, and indeed their literal novelty is unquestioned ; 
but I cannot brlng myself to think that the especial combinations were varia- 
tions beyond what scoresi of designers could produce at will eut of the ma- 
terials at hand." 

But notwithstanding the opinion thus expressed the court below, 
evidently contrary to its own conviction and in déférence to its under- 
standing of the opinions of this court in Graflf, Washbourne & Dunn 
V. Webster, 195 Fed. 522, 115 C. C. A. 432 (1912), Dominick & Haflf 
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V. R. Wallace & Sons Mfg. Co., 209 Fed. 223, 126 C. C. A. 317 (1913), 
and Mygatt v. Schaffer, 218 Fed. 827, 134 C. C. A. 515 (1914), felt 
compelled to sustain the validity of the three patents herein involved. 
The Suprême Court of the United States in Smith v. Whitman 
Saddle Company, 148 U. S. 675, 13 Sup. Ct. 768, 37 L. Ed. 606 (1893), 
quoted approvingly from an opinion by Mr. Justice Brown, written 
when he was District Judge for the Eastern District of Michigan, in 
which he stated that the law apphcable to design patents did not mate- 
rially dififer from that in cases of mechanical patents. He added : 

"To eutltle a party to the beneflt of the act, in either case, there must be 
originallty, and the exercise of tlie Inventive faculty. In the one, there must 
be novelty and utillty ; in the other originallty and beauty. Mère mechani- 
cal skill Is insufflcient. There must be somethlng akln to genlus — an effort 
of the braln as well as the hand. The adaptation of old devlces or forms to 
new purposes, however convenient, useful, or beautiful tliey may be in their 
new rôle, Is not invention." 

The Suprême Court, Chief Justice Fuller writing the opinion, after 
expressing its approval of the above passages, added : 

"If, however, the sélection and adaptation of an exlstlng form is more than 
the exercise of the iniitatlve faculty, and the resuit is in effect a new création, 
the design may be patentable." 

That décision established the law on this subject for this country. 
And this court has been guided by it in its décisions. In no one of 
them hâve we laid down anything which is contrary to the rule laid 
down in the Whitman Saddle Case. That a design patent must dis- 
close invention is an accepted principle in this and in ail fédéral courts. 
In Graff, Washbourne & Dunn v. Webster, supra, each élément of the 
patented designs considered separately was old. And this court held 
that that fact did not négative invention which might réside in the man- 
ner in which they were assembled, since it is the design as a whole 
and the impression it makes on the eye, which must be considered. 
Judge Coxe said : 

"The situation in this respect is analogous to machines made up of a 
combination of old éléments. The machine produces a new resuit, the design 
a new^ impression upon the eye. To refuse patentability to a design because 
the separate éléments are old would be tantamount to denying originallty to 
*The Lion of Lucerne,' because other sculptors before Thorwaldsen had carved 
lions from stoue. It would relegate 'The Angélus' to obscurlty, because other 
artists before Millet had palnted peasants at work in the harvest fleld." 

If the court had not thought that invention was involved in what 
was donc, the patents would not hâve been sustained. The same re- 
mark applies to the décision in Dominick & Hafï v. R. Wallace & Sons 
Mfg. Co., supra, as well as to that in Mygatt v. Schafifer, supra. In- 
vention may or may not réside in combining a multitude of old design 
éléments into one unitary design. Whether or not invention is involved 
in any particular case of that kind must dépend upon the novelty of the 
unitary and résultant design and the circumstances of the case. 

The question in the case at bar is not whether a design patent can 
be sustained, although each separate élément in the design may be 
old, but it is whether what has been done in assembling the old éléments 
in the new designs rose in thèse particular cases to the level of inven- 
tion. What has been done in the patents in suit has been to vary 
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slightly the shape and disposition of the otherwise old design éléments 
or surface ornamentation of the cigar bands. The test of invention by 
which the court below decided the case was stated as f oUows : 

"This test wlll not allow valldity to a patent for immaterial changes whlch 
do not differentiate from the prior art enough to be distinguishable, but wlU 
allow any new combination of old éléments, even though it took no inven- 
tion beyond that of a skilled designer." 

In laying down the above test the court below has been led into 
error. To sustain a design patent the design must involve something 
more than mère mechanical skill. There must be invention. 

[2] Plaintifif's design patent No. 42,781, which is the most elahorate 
of the three, contains in the center a woman's head and bust and over 
it the Word "Esquisitos." There is nothing about this that is novel. 
There were prior to this design numerous cigar bands containing the 
heads of women and some containing the heads of men. The word 
"Esquisitos" even appears on a similar design prior to 1903, although 
placed at the bottom of the design, instead of the top. The outline of 
the band, if not old, so nearly resembles the prior art that it is not en- 
titled to considération. We cannot discover in the design of that pat- 
ent, or in the design of the other two, anything which indicates pat- 
entable invention. 

In view of the conclusion to which we hâve come, it is not neces- 
sary to consider any of the other questions which were presented on 
the argument. The decrees must be reversed, and the bills dismissed. 

It is so ordered. 

On Motion to Retax Costs. 

PER CURIAM. This is a motion to retax the costs in the above- 
entitled cases. 

[3] 1. There were ten cases, and separate decrees filed in each case. 
In the District Court seven of the cases were dismissed and three 
went against défendants, and thèse three were appealed to this court, 
where défendants were successful. The subject-matter involved was 
certain cigar bands, and at the trial certain prior art bands were 
offered in évidence. Thèse original bands were by order of court 
removed from the original records and grouped together as to each 
patent in suit in the Exhibit E to E; this exhibit taking the place of 
the original record. 

The original bands were colored and embossed, and to reproduce 
this exhibit, ordinary lithographie processes were not available. Thus 
the reproduction of thèse bands became a part of the record on appeal, 
and the first question is whether the amount fixed by the clerk for this 
work was correct. Défendants, being engaged in business of that char- 
acter, made the lithographie exhibit. The costs, as taxed by the clerk, 
included (in addition to what was actually expended) an amount for 
what might be called overhead charges. Thus, 213 hours of engraving 
were charged for at the rate of 75 cents an hour. The actual amount 
paid was 60 cents an hour. The balance, according to défendants, 
was "for the materials, light, rent, power, and gênerai overhead 
charges." 

232 P.— 55 
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Rule 23 of thîs court (150 Fed. xxxii, 79 C. C. A. xxxîî) provides, 
among other things: 

"In case of reversai, afflrmance or dlsmlssal wlth costs, the amount paid (or 
printing the record shall be taxed agalnst the party against whom costs are 
glven." 

The theory of this rule is that the litigant shall be reimbursed for 
bis actual expenditure, which, of course, must be a proper expenditure. 
If, as in this case, a défendant does his own printing, he should re- 
ceive only the amount actually paid. So-called overhead expenses are 
ail estimâtes, and to allow such expenses would open the door to uncer- 
tainty and unnecessary controversy. If a défendant desires to print 
his own record, he must keep accurate account of the cost of mate- 
riais, the time occupied, and any other items which involve actual ex- 
penditures, and he cannot expect to tax costs upon the basis either of 
the price at which he would make a profit in the open market, or at 
which he would do the work for a customer, figuring in what he might 
be pleased to estimate as overhead charges. We think, therefore, that 
défendants were entitled to tax only such sums as were paid by them 
for labor and material. 

[4] 2. Défendants, who, as above stated, were defeated in three of 
the cases below, but prevailed hère in those cases, now ask for three 
docket fées. It was stipulated that the cases "shall be tried as one 
action." A certain saving clause of the stipulation did not relate to 
costs, but referred to the rights and défenses of the parties. Later, and 
apparently with the consent of the parties, an order was signed by the 
District Court dispensing with the separate transcript of record from 
each of the decrees appealed from, and providing that but "one decree 
(as they are ail alike in ail the three cases) need be printed in the tran- 
script, papers being entitled in ail three cases." 

It is apparent that the parties intended to limit the expenses to one 
bill of costs, and to présent, with the permission of the court, the whole 
subject in a single record. Under thèse , circumstances, we think that 
défendants a,ppellants are entitled to only one docket fee. As to this 
the taxation is affirmed, and as to the cost of printing the record the 
clerk should retax the costs for the amount paid for labor and material, 
but excluding so-called overhead charges. 



ZTMMERMAN et al. y. ADVANCE MACHTKERT OO. 

(Circuit Court of Appeals, Slxth Circuit. April 10, 1916.) 

No. 2719. 

1. P.4TENT8 <S=328 — Invention — Procbss of Converting Gluk. 

The Zinimernïan patents, No. 961,058 and No. 1,009,616, each for a pro- 
cess for nielting or converting glue, li^ld void for lack pf Invention In vlew 
of the prlor art. 

2. Patents <&=536— Invention — Priok Patents. 

The question whether a patent Involves Invention Is one of fact, to be 
answered in the Ught of ail pertinent considérations, Includlng the prlor 
art, and although a process patent Is not completely anticlpated by any 

^=3For other cases Bee same toplc & KEY-NUMBBR in aU Key-Numbered Digests & Indexe» 
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single prior patent, ail prior patents contalnlng éléments of the process 
are to be consldered in determlning the question of invention. 

[Ed. Note.— For otber cases, see Patents, Cent Dlg. § 40; Dec. Dig. 
<Ê=36.] 

Appeal froin the District Court of the United States for th« North- 
ern District of Ohio ; John M. Killits, Judge. 

Suit in equiiy by Charles M. Zimmerman and the Instantaneous 
Glue Converter Company against the Advance Machinery Company. 
Decree for défendant, and complainants appeal. AfRrmed. 

W. F. Murray, of Cincinnati, Ohio, for appellants. 
Owen, Owen & Çrampton, of Toledo, Ohio (Wilber Owen, of 
Toledo, Ohio, of connsel), for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

KNAPPEN, Circuit Judge. Suit for infringement of patents to 
Zimmerman, No. 961,058 (June 7, 1910) and No. 1,009,616 (November 
21, 1911), on process for melting or converting glue. The process of 
the fàrst patent is best shown in connection with the drawing of the 
apparatus referred to by the inventer as suitable for carrying out his 
process, which drawing (reduced) we hère reproduce : 

Glue (previously diry) soaked 

"in a predetermined quahtity of 
cold water until ail the water has 
been âbsorbed by the glue and the 
glue has' been redueed to the f orm 
of lumps of jelly" is placed with- 
in the druiri B, contained within 
the cylindrical chamber A, which 
is open at its upper end. Steam 
injected throogh an opening c in 
the supply pipe B (fed by a steam 
pipe £') is made directly to con- 
tact with and permeate the cold 
glue- jelly which rests upon the 
bottom C of the drum B, this 
bottom being so constructed, by 
perforations or otherwise, as to 
support the jelly and at the same 
time permit the melted glue to 
run through, whereupôn it passes 
through the funnel-shaped portion 
B' below the perforated bottom C 
and into a collecting trough D, 
from which the melted glue is 
drawn oflf through the pipe D' ; 
the water resulting from conden- 
sation of the steam, and coUected 
in the trough a", is conducted by the pipe & to a point near the bot- 
tom of the chamber A, whence it escapes through thê pipe F. 
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The first patent has six daims, ail of which are in issue. The first 
reads: 

"1. The process as herein descriied of converting glue itvto Uquid form, 
which consists in soaking the dry glue in a predetermined amaunt of water to 
form a jelly, and subjecting the jelly to the, action of steam." 

The second daim differs frdm the first only in omitting the limita- 
tion upon the water used for soaking the glue to "a predetermined 
amount," and in subjecting the jelly to the action of steam "in a closed 
chamber." Each of the daims contains the words in the first claim 
which we hâve italicized, with the limitation above stated as to the 
second claim. Each of the daims (except the fifth) provides for "sub- 
jecting the jelly to the action of steam," or for "passing steam 
thrdughout the mass of jelly," or for "passing steam through the body 
of the jelly so as to cause it to attack the jelly on ail sides and thor- 
oughly permeate the same." The fifth daim omits ail mention of the 
steam, and so f ails in terms to disclose a complète process. The third 
contains the élément of coUecting the Hquid glue as it runs through 
the perforations of the support ; the fourth the catching of the water 
of condensation tp prevent its mixing with the liquid glue ; . the fifth 
and sixth cover both the last-named éléments, although in slightly dif- 
férent verbiage. 

The process of the second patent diflfers from the first only (a) in 
that, as stated in the spécification, but not in the claim, the dry glue 
is soaked in the converting vessel (afterwards put into the converter) 
— so saving the removal of the jelly from the vessel in which it is 
formed, as in the process of the first patent — and (b), as stated in both 
spécification and claim, in adding to the dry glue "as much water as 
the glue can take up" instead of "a predetermined amount of water," 
as in the spécification and certain of the daims of the first patent. 
The single daim of the second patent reads thus : 

"The herein described process of melting glue, which consists in adding to 
the quantlty of glue to be melted, as much water as the glue can take up in 
passing into jelly form, and after the glue has been thus converted into a 
jelly, melting the jelly by subjecting it directly to steam." 

The défenses are invalidity of the patents and noninfringement. 
On final hearing on pleadings and jjroof s, the District Judge held 
both patents invalid and dismissed aie bill, which contained also a 
charge of unfair compétition not now in the case. 

[ 1 ] When Zimmerman entered the field it had for many years been 
common practice to form glue into a jelly by soaking in water before 
applying beat for melting. Indeed, this practice is expressly recog- 
nized by the inventor in the spécification of his first patent. In the 
woodworking art it had been the practice to melt the glue jelly by means 
of a jacket of hot water or steam, or both, envéloping the jelly-contain- 
ing vessel. Zimmerman claimed an improvement over this method in 
saving not only the time required to melt the glue, but détérioration of 
the glue in both strength and quality, due to the superheating, under 
the old process, of the portions of the jelly next to the heating jacket 
of its container, the evaporation of water in the glue, and the necessity 
of having à supply kettle with a quantity of glue under constant beat. 

There is no room for dispute that in the glue-melting art every 
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élément of the process of Zimmerman's first patent was old. In 
making glue for coating and sizing paper, and for sticking the coloring 
material to paper, it was common practice to soak the glue in water 
until it jellied, and then to melt the jelly by the direct application of 
steam thereto while contained in the soaking vessel. In making glue 
for the manufacture of printers' rollers Bingham, by patent No. 
412,720, had, in 1889 (21 years before Zimmerman) disclosed a pro- 
cess by which the glue, suspended in open-work trays of wire cloth 
or perforated métal, or other like construction, and contained within 
an enclosing cylinder, was subjected, through the open-work of the 
top, bottom and sides of each of the trays, to the direct action of steam, 
which permeated the mass of glue and melted it, the melted glue 
passing through the openings in the trays into a funnel-shaped bot- 
tom, from which it was conducted into an apprôpnàte receiver — the 
water of condensation being prevented from mixing with the glué, 
and.collected and conducted away by a drain pipe. 

Rowe, by patent No. 631,327, had, in 1899 (more than 10 years be- 
fore Zimmerman) disclosed a process for melting glue, also for manu- 
facturing printers' rollers, differing from Bingham's process in that 
the glue was exposed to the direct action of the steam while contained 
in a revolving, perforated cylinder enclosed in a casing. The molten 
glue dripped from the revolving cylinder upon inclined plates. There 
was an outlét pipe for the melted glue, as well as troughs for colleçt- 
ing and a pipe for discharging the water from condensed steam. Bing- 
ham in actual practice, although not disclosed by his patent, soaked 
the glue in water before putting it into his open-work trays for sub- 
jection to the steam action; he testified that the soaking process was 
not referred to in the patent because "that was the only method of 
melting glue that I knew of " ; that he had never heard of glue being 
melted in a dry state. "AU the glue melting I ever knew of in our 
business, was that of glue that had previously been soaked in water, 
and it was to melt the glue thus prepared, that this machine was to 
be used." The record contains nothing to discrédit this statement, and 
it must be accepted as true. In converting raw glue material into 
liquid glue, to be formed into the dry commercial product, it was 
common practice to subject the raw material, after first soaking it in 
water, to the direct action of steam. i 

[2] The question is not whether the patents in suit are directly an- 
ticipated by either of the prior patents mentioned, but whether in view 
of the prior art the patents involve invention. This question of the 
présence or absence of invention is one of fact, to be answered in 
the light of ail pertinent considérations. Herman v. Youngstown Car 
Mfg. Co. (C. C. A. 6th Cir.) 191 Fed. 579, 112 C. C. A. 185; Ferro 
Concrète Co. v. Concrète Steel Co. (C. C. A. 6th Cir.) 206 Fed. 666, 
668, 124 C. C. A. 466; Loose Leaf Co. v. Loose Leaf Binder Co., 230 
Fed. 120, 144 C. C. A. 418 (decided by this cotfrt December 15, 1915). 

Referring to the first patent: As already shown, the prior art of 
melting glue embraced every feature of the process disclosed. True, 
the fact alone that each feature of a process is old is not enoughito 
invalidate a patent therefor; the order in which the steps of the 
process are taken is necessary to complète identity (Expanded Métal 
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Co. V. Bradford, 214 TJ. S'. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034), and 
the process as a whole is to be considered in determining invention. 
But ail prior patents and ail éléments of the prier art hâve a bearing 
upon the question of fact whether there is invention in the process 
under considération. The gênerai considérations applicable to com- 
bination claims are pertinent. For the rule relating to such claims see 

Keene v. New Idea Spreader Co., 231 Fed. 701, C. C. A. — decid- 

ed by this court March 17, 1916. And so it is not necessary to a finding 
of lack of invention that every élément of the process be found in one 
embodiment of the prior art. Bingham, however (assuming that his 
glue was jellified), disclosed the complète process of Zimmerman's 
first patent, for Birigham's open-work trays are plainly the équivalent 
of the perforated drum bottoms of Zimmerman's patent ; and the 
same resuit is true of the Rowe patent, provided Rovi'e also soaked 
his glue bef ore melting, as Bingham said was the universal practice. 
True, Bingham's soaked glue was of much heavier consistency than 
the jelly used in the wood-joining art to which Zimmerman's patent 
is specially applicable (and presumably the same is true of Rowe's 
glue), because if used in the, manufacture of printers' rollers the ghie 
was necessarily thicker than adaptable generally to wood-joining. It 
is also true that the glue used for coating, sizing and coloring paper 
was thinner than required for wood-joining; but the art of melting 
glue for pianufacturing printers' rollers and for rnakiug coatings,, siz- 
ings and colorings for paper is pot so remote from that of melting 
glue for the .wood-joining art as to make it irrelevant to the question 
of iiivention. And there seems no reasonable doubt that Bjngham's 
apparati^s at least would couvert glue suitable for the wood-joining 
industry, if; the, same kind of jelly were used as employed by.Zim- 
merman. 

Taking into account the entire prior art, together with the fact that 
even for wood-joining glue was inva,riably made into jelly before 
melting, and Bingham's testimony that "ail glue soaked in water is to 
a certain extent jellified, but the jelly is harder or spfter according to 
the strength of the glue," we are unable to escape the conviction that 
applying Bingham's process (used on his stiff, water-treated glue 
mass) to the thin glue jelly required for the wood-joining art was not 
invention, whether or not invention might be found but for the dis- 
cloSures:of Bingham and Rowe, In reaching the conclusion that Zim- 
merman's first patent did not involve invention, we hâve not over- 
looked the considération that it occurred to no one previous to Zim- 
merman to apply the processes of Bingham and Rowe to melting glue 
in the wood-joining art.: This fact has a bearing upon the question 
of invention, as has also the fact of the favorable réception of Zim- 
merman's patent by manufacturers. But neither considération is 
décisive ; they are merely aids in determining the ultimate question of 
invention. We may add that it seems not unlikely that a part, at least, 
of the favor with which Zimmerman's process has been received is 
due to the apparatus rather than the process. Plaintiff has a patent 
upon the apparatus, but that patent is not included in this suit. Wheth- 
er the f eature of storing the melted glue in the converter is or is not 
valuable is immaterial, for it is included in none of the claims. 
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As to the second patent: We think we should regard its process 
as differing from the first patent only in the respect that it calls for 
"as much water as the glue can take up in passing into jelly form" in- 
stead of "a predetermined quantity p£ cold water." The claim pré- 
sents no other f eature of différence, and plaintiff's counsel claims no 
other. Zimmerman admits that it was old, prior to the invention of 
his first patent to soak glue in as much water as it would take up, and 
that he intended that under the process of his first patent such course 
should be taken, provided it would give the correct consistency when 
melted. The change effected by the second patent was not invention 
over the first patent. Laumann v. Urschel White Lime Co. (C. C. A. 
6th Cir.) 136 Fed. 190, 69 C. C. A. 206; Hyde v. Minerais Séparation 
(C. C. A. 9Lh Cir.) 214 Fed. 100, 130 C. C. A. 576. Moreover, the 
process of softening glue (before melting) by making it absorb as 
much water as it will take up had been disclosed in printed publica- 
tions several years before Zimmerman's second patent. Were we to 
consider the fact that the process of the second patent contemplated 
the soaking of the dry glue in the converting vessel, the patent would 
be equally invalid. 

The decree of the District Court is accordingly afiirmed, with costs. 



FT. PITT SUPPLY CO. et al. v. IRELAND & MATTHBWS MFG. CO. 

(Circuit Court of Appeals, Slxth Circuit. May 2, 1916.) 

No. 2776. 

1. Patents i®=>328 — Invention — Flushikg Valve Mechanism. 

The ïoung & Kobertshaw patent, No. 925,550, for mechanism for oper- 
ating flushing valves of water-closet tanks, is for a devlce operatlng the 
same as those of the prior art, the only novelty claimed belng in the 
unltary nature of the mechanism, requiring only a single means of at- 
tachment to the tank, and but one hole in the tank wall ; and while 
such device bas merit and usefulness, it involves the exercise of only 
mechanical skill, and is void for lack of invention. 

2. Patents "S=»34 — "Invention" — Priob Abt. 

AU éléments of the prior art hâve a bearing upon the question whether 
there is "invention" in the device of a patent, and it is not necessary to a 
finding of lack of invention that every élément be.found in one embodiment 
of the prior art. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 38; Dec. Dig. 
®=34. 

For other définitions, see Words and Phrases, First and Second Séries, 
Invention.] 

3. Patents i©=»26(1) — Invention — Combination of Old Eléments. 

It is not invention merely to combine into one unitary structure me- 
chanism formerly made in separate pièces, so long as each élément opér- 
âtes in the same vray to produce the same resuit. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. 
Dig. ©=26(1).] 

4. Patents iS^^^Sd — Invention — Question of Fact. 

The question of invention is at the last one of fact, , 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 40; Dec. Dig. 

®:=536.] 
(g=>For other ca.ses eee same toptc & KEY-NUMBEH in ail Key-Nuiïibered Digests & Indexes 
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Appeal frorn the District Court of the United States for the East- 
ern District of Michigan; Arthur J. Tuttle, Judge. ' 

Suit in equity by the Ft. Pitt Supply Company and another against 
the Irèland & Matthews Manufacturing Company. Decree for de- 
fendant, and complainants appeal. Affirmed. 

F. W. Winter, of Pittsburgh, Pa,, arid A. H. Graves, of Chicago, 
111., for appellants. 

Wm. M. Swan, of Détroit, Mich., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

KNAPPEN, Circuit Judge. Suit for inf ringeinent of United States 
patent No. 925,550, June 22, 1909, issued to plaintifï Ft. Pitt Sup- 
ply Company as assignée of Young & Robertshaw. Plaintiff Prost 
Manufacturing Company is licensee under the patent. The défenses 
are invalidity and lack of infringement. On hearing upon pleadings 
and proofs the district judge held the patent not infringed, and en- 
tered decree dismissing the bill. The appeal is from this decree. 

[1] The patent relates to mechanism for operating the familiar 
type of water-closet flush valve, vi^hich is closed by a vertically opér- 
able plunger, and opened by the lifting of the plunger through the 
raising of a horizontal arm connected with the lift rod. We repro- 
duce the patent drawings, reduced in size : 




The mechanism, so far as necessary to be stated, is seen to be 
this : A plate 3 on the inner side of the tank wall bas mounted there- 
on a valve-operating lever 9 fulcrumed at 8, and having cam faces 
W and 21 ; from the opposite side of the plate S a sleeve 4, intégral 
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with the plate, extends through the tank wall ^, tlie outer end of 
the sleeve being threaded to receive a cap nut 5, which serves to se- 
cure the plate to the tank and to give finish on the outside of the 
tank; a projection 6 on the plate 3 enters a suitable hole in the 
tank wall and prevents the plate from turning; within the sleeve 
4 is r.arried from the outside the lever 13 (operated by the handle U) 
which actuates a sleeve 16 fitted upon the squared inner end of the 
actuating lever 13 ; the turning of the handle H actuating the lever 
13 Cluses the roller 19 on the sleeve 15 to contact with the cam faces 
W and 21 of the lever 9, so tripping the lever and thereby raising 
the rod 10 which lifts the plunger. 

The claims in suit are 1, 2, 4, 5, 6, 7, and 9. Claim 4, which is the 
broadest, is as follows : 

"4. Mechanism for operating flushing valves, comprising a plate provided 
with a threaded sleeve projectlng therefrom and arrangea to extend through 
the wall of the tank and with a lever fulcrum center at the side of said 
sleeve, a lever fulcrumed on said center, a rotatable actuating shaft project- 
lng through the sleeve and operatively connected to said lever, and a finishing 
nut on the outer end of the sleeve serving to secure the fltting to the tank 
and conceal the opening." 

The main question is whether the patent involves invention. The 
art is old and crowded. No novelty is claimed in the flushing mech- 
anism itself. Not only was the plunger valve old, but there was 
nothing novel in actuating the plunger through the tilting of a ful- 
crumed horizontal bar within the tank Connecting with a vertical 
plunger rod; nor in rocking the bar by means of a handle on the 
outside of the tank, swinging in both directions — a method speciâlly 
adapted to tanks of the low-down type. Indeed, Tilden (No. 821,- 
002) had in 1906 shown substantially the complète flushing valve 
operating mechanism of the patent in suit, save only the unitary 
feature hereafter discussed. While Tilden did not employ a cap 
nut for securing the fitting to the outside of the tank, there was 
no invention in its use ; it was common in the arts generally, and is 
found spècifically in the patent to Malcolm, No. 468,725, which, how- 
ever, was for a tilting tank, and had no flush valve. Nor was there 
invention in the use of the threaded sleeve extending through the 
tank-wall and carrying the operating lever. That is an ordinary me- 
chanical expédient. ït is found in fâct in Malcolm's flushing tank 
device. There was likewise no invention in employing the deyice for 
preventing the movement of the operating shaft too far in either 
direction. In fact, invention is not claimed with respect to either 
or ail of the f eatures mentioned. 

The feature relied upon as differentiating the patent in suit frcim 
the prior art, and as constituting invention, is the unitary nature 
of the mechanism, in that it has only a single means of attachméht 
to the tank, which mèatts of attachment carries both éléments of 
the operating mechanism, including the intégral sleeve. As stated 
in the patent spécification, "both the center ôf the operating shàît 
13 and also the center on which the valve operating lever 9 is fifl- 
crumed are cârried On" one fitting, viz. the plate <? on the inner side 
of the tank-wall; whereas, as also éaid in the' specificatiori,, "with 
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ail prior valve mechanisms the tank or wall had to hâve separately 
attached thereto at least two centers, sometimes more." This con- 
struction makes the device more readily and accurately attachable, 
in that it dispenses with the necessity of positioning the fulcrum pin 
and the actuating lever 13 relatively to each other (thus removing 
danger from unskilled or careless workmanship), and requires but 
one hole in the tank wall; it being practically necessary in the case 
of porcelain and enameled iron tanks to hâve the holes made at the 
factory. The unitary construction of course also makes the fixture 
more readily détachable, less hable to get out of order, and ap- 
parently less expensive. The question is : Does this unitary con- 
struction alone amount to invention? It is clear that the opération 
of the device is precisely the same in ail respects whether the pin 
8, on which the lever 9 is f ulcrumed, is an intégral part of the plate 
3 or whether it is inserted from the outside through the tank wall 
and directly secured thereto, instead of being indirectly so secured. 
by being part of the otherwise secured plate 3. In the former case 
the device of the patent would plainly lack invention. 

This unitary construction of a flush-valve mechanism on the inner 
wall of the tank was apparently new ; although White had in 1889 
(patent No. 398,681) shown a construction whereby the valve-op- 
erating lever and the hand-actuated lever (which had a cam connec- 
tion) are both fulcrumed upon an intégral bracket upon the upper 
edge of the tank, presumably of the elevated type; White's mech- 
anism was of the chain type, and his lever oscillated in but one 
direction. 

Neither of the références cited by défendant show anticipation. 
But the question we are dealing with is not one of anticipation, but 
of invention: and upon the question whether the device of the patent 
involves more than the skill of the mechanic, neither White nor the 
référence to the lock and latch art are wholly irrelevant. 

[2, 3] Ail éléments of the prior art hâve a bearing upon the ques- 
tion whether there is invention in the device under considération 

(Zimmerman v. Advance Machinery Co., 232 Fed. 866, C. C. A. 

, decided by this court April lOth last) ; and it is not necessary to 

a finding of lack of invention that every élément be found in one 
embodiment of the prior art (Keene v. New Idea Spreader Co., 231 

Fed. 701, — C. C. A. , decided by this court March 17, 1916). 

It is not invention merely to combine into one unitary structure mech- 
anism formerly made in separate pièces, so long as each élément 
opérâtes in the same way to produce the same resuit. Caster Co. v. 
Caster Co. (C. C. A. 6) 113 Fed. 162, 168, 51 C. C. A. 109; Eames 
v. Worcester Institute (C. C. A. 6) 123 Fed. 67, 73, 60 C. C. A. 37, 
and cases cited ; Herman v. Youngstown Car Mfg. Co. (C. C. A. 6) 191 
Fed. 579, 586, 112 C. C. A. 185 : Gould v. Cincinnati Shaper Co. (C. C. 
A. 6) 194 Fed. 680, 685, 115 C. C. A. 74. And while that proposi- 
tion is not conclusive of the problem hère, it js not without pertinen- 
cy, for hère the relative, arrangement of the several parts of the 
valve-operating mechanigm is the same, and each performs its me- 
chanical f unctions in precisely the same way as if they were mounted 
separately instead of as parts of a unitary construction — and this 
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without addition or adaptation. The case before us is thus distin- 
guishable from the cases cited by plaintiff, in that hère the feature 
of unitary construction (through the indirect attachment to the tank 
wall of the valve-operating lever and the intégral sleeve by the use 
of the plate) is alone relied on as constituting invention. For ex- 
ample: In Scaife v. Woolen Mills Co. it was said by Judge Denison 
(209, Fed. at page 218 [126 C. C. A. 304]) : 

"Greth [the patentée] adapted and combined together the treatment and 
settlement tanks of De la Coux, the separable unit idea of the clty 
water Systems, and the cleanlng by reverse flow * * * found In other 
filters. To do thls, he devised sultable forms and arrangement for an entire 
unitary structure, and for the fllterlng apparatus, gâtes, and Inlet and outlet 
pipes necessary. AU had to be adapted to the combinatlon." 

The device of the patent in suit is not a new machine. The only 
problem solved is one of convenience and usefulness, resulting only 
from the unitary mounting. It fairly expresses the appHcants' ad- 
vance to say that they assembled upon one supporting frame the 
same operating parts which had before been carried upon separate 
supporting members, and that thèse parts accomplished the same op- 
erative resuit in the same essential inter-relation, after the reassem- 
bly as before. 

The favorable public réception of plaintiflf's device is not highly 
persuasive of invention. Plaintiff Frost, after speaking of the earher 
method of fîushing, says that : 

"Wlth the advent of the low-down tank * • ♦ some other means of 
flushlng had to be found. The latest practice Is this type of lever, whleh 
présents a very neat appearance on the outside of the tank and is also a very 
convenient method of flushlng. * * * The trade has very largely turned 
to this type of lever. The push button Is still used to some extent, to a 
very small extent compared to what it used to be." 

The push button type differs from the rocking lever type of me- 
chanism. 

It is fairly inferable that the favor with which plaintifï's structure 
has been received rests in considérable measure upon the low-down 
tank feature and the rocking lever operated by a double-swing handle, 
specially adapted thereto. Neither of thèse features originated with 
plaintifï's assignors; Tilden employed them both, and his struc- 
ture seems not to hâve been superseded. Nor is it a case where long- 
continued and unsuccessful attempts to solve a problem évidence 
more than mechanical skill in its ultimate solution; for the unitary 
mounting seems to hâve been occasioned by the introduction of 
enameled iron and porcelain tanks (which hâve only recently corne 
into anything like common use), whose use made more than one hole 
in the tank wall specially undesirable. There is no évidence that the 
problem of unitary construction was not promptly solved when oc- 
casion therefor was, presented. Neither Young nor Robertshaw tes- 
tified, nor is there any testimony on the part of any one connected 
with the working out of the asserted invention. 

[4] Taking into account ail the considérations presented which 
bear upon the question of invention, which is at the last a question 
of fact (Herman v. Youngstown Car Mfg. Co. [C. C. A. 6] 191 Fed. 



876 232 FEDERAL REPORTER 

579, 112 C. C. A. 185; Ferro Concrète Co. v. Concrète Steel Co. 
[C. C. A. 6] 206 Fed. 666, 668, 124 C. C. A. 466; Loose Leaf Co. 

V. Loose Leaf Binder. Co., 230 Fed. 120, C. C. A. —, decided by 

this court December 15, 1915), we are irripressed that while the de- 
vice of the patent bas merit and usefulness, it is only a manufactur- 
ing expédient, involving no more than mechanical skill. 

The judgment of the District Court is accordingly afïirmed, with 
costs. 



ROBERT et al. v. KREMBNTZ. 
(District Court, D. New Jersey. April 29, 1916.) 

1. Patents <®=3328 — Validity of Reissue — Match Box. 

The Dodge reissue patent. No. 12,290 (original No. 749,539), for a matcli- 
box, claims 5 and 10, wliicli were added in tlie reissue, are void, as broad- 
ening tlie claims of the original patent bj' the omission of limitations im- 
I>osed by the Patent Office and acquiesced in by the patentée. 

2. Patents i®=»141 — Reisstjes — Broadening of Claims. 

A reissue canuot embrace a clalm presented on the application for 
the original patent and rejeeted, the omission of which could not hâve 
been the resuit of inadvertence, accident, or mistalie. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 206-213; Dec. 
Dig. ©=141.] 

In Equity. Suit by Samuel Robert, trading as the A. R. T. Manu- 
facturing Company, and Harold A. Dodge, against George Krementz, 
trading as Krementz & Co. On final hearing. Decree for défend- 
ant. 

James H. Griffin, of New York City, for complainants. 
Seward Davis, of New York City, for défendant. 

RELLSTAB, District Judge. Samuel Robert is the exclusive li- 
censee, and Harold A. Dodge is the grantee, of United States letters 
patent, reissue No. 12,290 (applied for March 8, 1904), dated Novem- 
ber 29, 1904, for improvement in match-boxes. The original patent. 
No. 749,539, is dated January 12, 1904. The alleged invention is a 
match-box for holding bool< matches, provided with a cover pivoted 
at one end of the box, which cover, when in a closed position, is 
adapted to cover the entire front of the box and completely con- 
ceal the matches contained therein, a match-engaging means at one 
end of the box, arranged to partly overlie and retain a package of 
matches within the box, and when the box is uncovered to per- 
mit the detaching of individual matches from the package and 
their engagement on the friction surface of the package, for the pur- 
pose of conveniently igniting the matches, without displacing the 
package. 

[1] The bill charges infringement only of claims 5 and 10 of the 
?eissue. Thèse read as follows : 

"5. A match-box having a solld back, a turned-up end member rlgid there- 
wlth, two side nièmbers also rigld with said bacii, substantially the entire 
front of said box being open, a mateh-retaining and engaging flange arranged 

®=>For other cases see same toplc & KEY-NUMBER in ail Key-Nuiobered Digests & Indexes 
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sear on« end of the box to hold a package of matches exposed to view through 
the open front, and a cover plvoted to the box and arranged to cover the open 
front" 

"10. A match-box provided with a back ând end member and two slde 
members rlgid and intégral wlth said back, substantlally the entire front of 
sald box being open, a cover hlnged near one end of the box, and means near 
the end of the box opposite the cover-hlnge for engaging and retalnlng a 
comb of matches, whereby the entire comb of matches is exposed when the 
cover Is opened and Indivldual matches may be detached without disturblng 
the comb." 

Confining our considération to thèse claims and the boxes, "Com- 
plainants' Exhibit Complainants' Match-Box" and "Complainants' Ex- 
hibit Defendant's Match-box," one is forced to the conclusion that dé- 
fendants box is an infringement of said claims, if they are valid and 
entitled to a reasonable range of équivalents. Save for the fact that 
complainants' box is wedge-shaped — deeper at the hinged end than 
at the opposite end where the retaining élément is found — defendant's 
box is substantlally a duplicate. Claims 5 and 10 make no référence to 
this wedge-shaped form, nor to the fact that the hinged end has a 
greater depth, thèse claims differing in that respect from ail the others 
save claim 1 of the reissue. The patentée is evidently not limited to 
the wedge-shaped form of construction. In his original application, 
as well as in the reissue, he says, with référence to this feature: 

"The said pièces or lips 6 are preferably tapered so as to be somewhat wider 
at their ends adjacent to the part of the box to whlch the lid g is hinged than 
at their opposite ends." 

The use of the word "preferably" indicates that he did not con- 
sider that such wedge shape was essential, but that he considered some 
other form of construction might be used. 

Claims 5 and 10 are not limited to a holding-pièce having its central 
portion eut away to provide an opening through which the matches 
may be ignited, as is shown in the drawings, which limitation is found 
only in claims 1 and 2 of the reissue, thèse latter claims being in this 
respect substantially the same as claims 1 and 2 of the original pat- 
ent. The validity of this reissue is challenged on the file wrapper, and 
a considération of such wrapper is necessary to détermine that ques- 
tion. 

The original application, as well as the grant of letters, had but 
two claims, which as originally presented read as f ollows : 

"1. A match-box comprising a back, having turned-up lips to afford side and 
end portions for the body of the box, and having, intégral with the end por- 
ti<«s, a turned over holdlng-piece adapted to partly overlie a package of 
matches, and which holding-plece is provided with an opening through whicli 
the matches may be ignited on the friction material of the package, said 
box bring provided with a suitable lid. 

"2. A match-box provided with a hinged lid «t one end and being formed 
deQ)er at the end where the lid is hinged than at its opposite end, so as to 
be adapted to hold a package of paper matches, and the said box having, at 
its end oiHX)slte the hlnge of the lid, a holdlng-piece, as d, adapted to partly 
ov^rlie a package of matches contained by the box." 

On rejection thèse were amended as presently noted. No change 
was made in the descriptive parts of the spécification or in the draw- 
ings to meet the reasons for such rejection. For the purpose of not- 
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ing the différences between claim 1 as presented in tHe original appli- 
cation and as actually allowed, thèse claims wîll be combined ; the 
parts of the claim as presented which were omitted f rom the grant 
will be bracketed and the new parts italicized. It is as foUows: 

"1. A match-box comprislng a back[,] having tumed-up lips to afford side 
and end portions for the body of the box, and having, intégral with the end 
portion, a turned over holding-pièce adapted to partly overlie a package of 
matches [and which holding-pièce is provided with an opening], said holding- 
pièce havinff Us oentral portion open to provide an aperture through which 
the matches may be ignlted on the friction materlal of the package, and said 
box being provided with a suitable Tiingeâ lld." 

Thèse changes relate only to the holding-pièce and the lid, but they 
narrow the claim. Under the statute (R. S. § 4888 [Comp. St. 1913, § 
9432]), the applicant for a patent must so clearly and exactly de- 
scribe his invention that any person skilled in the pertinent art may be 
enabled to reproduce the same. The disclosure of the spécification did 
not point to as broad an invention as embodied in claim 1 as originally 
presented, and the examiner rejected it as too broad in view of the 
cited art. 

Claim 2 as originally presented was amended by adding thereto the 
f ollowing : 

"Said holding-plece having Its central portion eut away to provide an 
opening through which the matches niay be ignited on the friction material of 
the package." 

The "holding-pièce" is an essential élément of the alleged invention. 
It was the storm center of the opposition against the alleged inven- 
tion while the original application was before the examiner. In his 
spécification the applicant said that his invention had "for its object 
to provide a match-box more especially adapted for the réception of 
small packages of safety matches made of cardboard," and in describ- 
ing his box he said : 

"The body of the box comprises a back portion a, turned-up side lips 6, a 
turned-up end lip c, intégral with which latter is a holding-pièce d, turned 
over, so as to partly overlie the package of matches e, and which holding- 
pièce d may be provided with an intui-ned lip / arranged to engage a card- 
board portion e', formlng part of the match-package and which package is 
In practice provided with friction material suitable for scratching matches 
thereon for the purpose of ignlting them. To permit of convenient access to 
this friction material, the holding-plece d Is provided with an opening d'." 
Page 1, Unes 37-50. 

"The turned-over holding-plece d Is not attached at the Bides of the box 
and is sufflciently flexible so that the packages of matches may be readily in- 
serted beneath the same, and In breaking off the paper matches the said 
holdlng-piece may be pressed by the thumb of the user against the matches 
and will thus serve as a breaker against which the matches may be puUed in 
removing them separately from the package." Page 1, Unes 71-80. 

This holding-pièce serves three distinct pUrposes : (a) Holding in 
place the package of matches; (b) permitting a breaking away of the 
individual match from its fellows in the package; and (c) permitting 
ready access to the friction material on said package to ignite the 
matches. Following this particular description of his holding-pièce the 
patentée said: 
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"From the foregoing it will be understood that the Invention provides a 
cheap and convenlent match-box suitable for advertislng purposes and adapted 
for the réception of packages of paper matehes such as are now extensively 
in use, and also provides convenlent means vrhereby the matehes may be re- 
moved separately from the packages and readily and convenlently Ignlted on 
the usual friction surfaces of the packages through the openlng in the holding- 
pièce d." Page 1, Unes 81-91. 

The référence d points only to that part of the drawings which pic- 
tures the "holding-pièce," and the référence d' indicates only the cut- 
out central opening in such "holding-pièce" through which the indi- 
vidual matehes, after being separated from the package, might be ig- 
nited on the friction surface of the package retained in the box by 
said "holding-pièce." From such disclosure it follows that the "hold- 
ing-pièce" thus described bas its center portion eut out, and that, 
though intégral with one end of the match box, it is flexible, because 
unattached to the sides of the box. Claim 1 as presented, however, 
was not so limited in terms. It covered a holding-pièce, either flexible 
or inflexible, and with any kind of opening, without limitation as to lo- 
cation. On rejection this claim was amended, as before noted. With 
respect to the opening in the holding-pièce, the change brought the 
claim within the recited limitation which is disclosed in the spécifica- 
tion and drawings. That the patentée clearly understood that the 
amendment with respect to the holding-pièce introduced an additional 
limitation is manifest from bis written argument, under date of No- 
vember 5, 1903, after such amendment had been made and the claims 
again rejected. This argument (in a letter to the Commissioner of Pat- 
ents) reads: 

"Sir: I hâve the honor to request a reconslderation of the above-named 
case. As explained to the examiner at a personal interview to-day, none of 
the références cited shows any part correspondlng to applicant's holding- 
pièce d, so located and of such a length as to partly overlle a package of 
matehes so that it is adapted to serve as a breaker which is pressed against 
the paper matehes by the thumb of the user when it is desired to remove such 
a match from the package, and which holding-pièce is provided with an opening 
through which the matehes may be ignlted on the ordinary friction material 
of the package. The function of this novel feature of applicant's match-box 
is clearly set forth in the second paragraph of page 3 of hls spécification, and 
It Is therefore hoped that on further considération of the case the application 
will be allowed. 

"Respectfully, Henry Calver, Attomey. 

"Washington, D. C, Nov. 5, 1903." 

Paragraph 2, page 3, therein referred to, is the one heretofore quot- 
ed, describjng the holding-pièce as not attached to the sides, with ré- 
sultant flexibility and adaptability to serve as a breaker of matehes. 
Whether upon an attack of this claim as originally presented, as not 
distinctly claiming his disclosed invention, it could be saved by confin- 
ing it to the spécifie holding-pièce described and illustra ted, is not neces- 
sary to détermine upon the issue now considered, as it was amended to 
conform to such disclosure. Claim 2 as originally presented perhaps 
was not faulty in respect to the holding-pièce, as its références d and d' 
limited it to the kind of retaining means disclosed in the spécification 
and drawings. 

But the amendment thëreto avoided ail question in this respect, for as 
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noted it specifically limited such holding-pièce to one "having its cen- 
tral portion eut away" as disclosed in said spécification and drawings. 

As to the reissue: Power to grant reissue patents is controlled by 
section 4916, R. S. (Comp. St. 1913, § 9461), which authorizes the issue 
of "a new patent for the same invention, and in accordance with the 
corrected spécification," whenever the original patent "is inoperative 
or invalid by reasôn of a def ective or insufiîcient spécification, or by 
reason of the patentée claiming as his own invention or discovery more 
than he had a right to claim as new, if the error has arisen by inadver- 
tence, accident, or mistake, and without any f raudulent or deceptive in- 
tention. * * * " There is no basis for a reissue on the ground 
that the claims covered more than the patentée was entitled to, and no 
such contention is made in this suit. The only ground, therefore, up- 
on which to grant this reissue, was that the original was "inoperative or 
invalid, by reason of a def ective or insufficient spécification." 

There is nothing in the spécification of the original patent that sug- 
gests that the patent granted therein was inoperative or invalid by rea- 
son of any defect or insufficiency of said spécification. The patented 
device is a simple affair and is correctly described in the spécification 
and fully illustrated in the drawings. The claims as then allowed con- 
formed fully to the alleged invention described in the spécification and 
pictured in the drawings. On its face, the patent which was granted 
could not be held inoperative or invalid by reason of def ective or in- 
sufficient spécification. In the spécification of the reissue patent some 
slight changés in phraseology were made, and a f ew new paragraphs 
were added; but none of thèse made any substantial change in the 
spécification of the original patent as regards the "holding-pièce," and 
they added nothing in the way of clarification to such earlier spécifica- 
tion. 

The oath accompanying the application for a reissue is illuminative 
of the mental attitude of the applicant toward the patent as granted, 
and of why a reissue was, desired. In such oath, dated February 27, 
1904, he States that he believes the original patent is — 

"Inoperative or Invalid for the reason that the spécification thereof is defectlve 
and insufficient and that such defect and insufficiency consists particularly in 
the failure of said spécification to properly describe the function and advan- 
tages of my novel construction of match-box, and more especially the func- 
tion and advantages of liaving one end of said box larger than the other, and 
in so arranging the match-retaining. means and cover for sfiid box as to per- 
mit of the matches being readily talcen out of the box upon the openlng 
of the cover, and without disturbing the base strlp, and also the function and 
advantages of the open face of said box, and the capability of the box for 
re-use for new combs or paçliages." ,i ; ! 

None of thèse alleged def ects existed in the original spécification. 
He also stated in such oath that : 

"Said spécification is further def ective and insufficient in that it faila to 
a:dequately claim the invention forming the subject-matter of the newly ap- 
pend«d claims 3, 4, 5, 6, 7, 8, 9, and 10,,whicli (orm part of my; original inven- 
tion" and "that the errors which render said patent inoperative or Invalid 
arose from inadvertence, accident, or mistake, without any fraudûlent or 
deceptive intention, and that such inadvertence, accident, or mistake arose 
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from deponent's failure to fully grasp the nature, scope, and extent of his 
invention and the importance oiÉ tlie same." 

Of the particulars named by him, ail save ihe one which related to 
the newly appended daims 3 to 10, inclusive, were properly described 
and illustrated in the original spécification and drawings. As aiready 
stated, the newly added matters of the spécification in no way aided 
in a better understanding of the invention as described in such original 
spécification. The advantage of having one end of the box larger or 
deeper than the other, of having the retaining means and cover for 
the match-box so as to permit the matches to be readily taken from the 
box upon the opening of the cover, without disturbing or displacing 
the base-strip, of the open face of such box, and of the capability of the 
box for re-use of new combs or packages of matches, were ail either 
clearly and fully described or were obvious to any one skilled (if any 
skill was needed) in that particular art. The last specified defect, viz., 
that the original patent failed "to adequately claim the invention form- 
ing the subject-matter of the newly appended claims 3 to 10, inclu- 
sive," would seem to be the one that induced the application for a re- 
issue. At any rate, I am of the opinion that no reissue would hâve been 
necessary to correct any alleged defect or insufiiciency of the spécifi- 
cation to protect the invention distinctly pointed out in the claims. That 
the controlling purpose of the reissue was to secure enlarged claims is 
evidenced by the argument addressed by the patentee's counsel to the 
Commissioner of Patents to overcome the examiner's rejection of thèse 
newly added claims. In summing up this argument (June 20, 1904) he 
says: 

"First. The claims numbered 3 to 10 ^yere never embodied In the original 
case, even by suggestion. * * * 

"Third. Applicant was clearly and undoubtedly entltled to thèse claims in 
his original case, and they should hâve been embodied therein. 

"Fourth. The claims originally in the case (patented) or as amended were 
not sufficient to cover and include the structures set forth in claims 3 to 10 
under discussion. 

"l"'iftii. The reissue application was filed for the purpose of obtaining for 
applicant adéquate protection on thèse novel features and the claims are such 
as are clearly within the provisions of the reissue law. 

"In conclusion, it would appear that each and every one of thèse claims is 
allowable, even considering the examiner's position to be correct as concerns 
the original claims. 

"For instance, if a party had a claim re.1eeted which covered a box and 
match-retaining means, broadly, this would not prevent him claiming the 
match-retaining means just as broadly, provided he included an additional, 
new élément, such as a pivoted cover. Now, applicant has gone a step further: 
He has selected something more than a retaining means; he has included a 
retaining and, engaging means in combination wlth a number of novel struc- 
tural features which were never mentioned in the original or amended claims 
of the flrst case." 

The following arrangement of the several éléments of claim 1 of the 
original as filed and as allowed (it not being necessary to analyze claim 
2, as it is liriiited to a wedge shaped box), and of claims 5 and 10 of re- 
issue, set up in parallel columns, will be helpful in making the compari- 
son of thèse éléments necessary to a détermination of whether any ma- 
terial canceled éléments of the claims as originally presented appear in 
the claims hère alleged to be inf ringed ; 
232 F.— 56 
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From this comparison it will be seen that, with respect to the hold- 
ing-pièce élément, claims S and 10 of the reissue and claim 1 as pre- 
sented in the original application are substantially the same, but that, 
with respect to such élément said claims 5 and 10 are broader than 
claim 1 as originally allowed and restated in the reissue. 

The patentée, however, insists that, even if thèse claims are broad- 
er in respect to the holding-pièce, yet inasmuch as new éléments — 
"novel structural features which were never mentioned in the orig- 
inal or amended claims of the first case"— were added to thèse claims, 
he is entitled to such enlarged retaining means. The added novel 
structural features hère referred to are italicized as follows: 

(1) That the back is solid; 

(2) That the end and side members are rigid with the back; 

(3) That the entire front of the box is open ; 

(4) An engaging flange near one end of the box; 

(5) And arranged to cover the open front. 

None of thèse features was distinctly claimed. The soUdity of the 
back, the rigidity of the end and side members, the openness of the 
front, the nearness of the ûange (retaining means) to one end of the 
box, and its (or the lid's) adaptability to cover the open front, were ail 
parts of the described and disclosed device sought to be patented. 
Surely the "solidity," "rigidity," and "openness" in relation to the ob- 
ject sought, and the depicted means whereby such object was to be at- 
tained, were not new; and, if not novel, they had no proper place in 
the claim. Furthermore, if ail thèse alleged novel features, thus dis- 
closed, were not available for the protection of the allowed claims, 
they must be held as either dedicated to public use or impliedly dis- 
claimed. It is certain that they cannot be said to hâve been omitted 
from the claims by "inadvertence, accident or mistake." If this meth- 
od of broadening the claim is valid, the effect is to nullify the rejection 
by the Patent Office without resort to the statutory method of cor- 
recting such action (Rev. St. §§ 4909-4911 [Comp. St. 1913, §§ 9454- 
9455]), and to overcome the délibéra te and intentional acquiescence in 
such rejection by the patentée when his original application was pend- 
ing in the Patent Office. But this, under the authorities, cannot be 
done. 

Nothing but a clear mistake or inadvertence, and a speedy applica- 
tion for its correction, will authorize the enlargement of a claim. The 
mistake must be actual, not a mère error of judgment (for that may 
be rectified by appeal) — a real bona fide mistake inadvertently com- 
mitted, such as a court of chancery, in cases within its ordinary ju- 
risdiction would correct. Miller v. The Brass Co., 104 U. S. 350, 26 
L. Ed. 783. 

[2] A reissue cannot embrace a claim presented on the application 
for the original patent ând rejected. The omission of such claim from 
th« original patent "was not, and could not hâve been, the resuit of in- 
advertence, accident, or mistake, but was the resuit of design on the 
part of the Commissioner and acquiescence on the part of the paten- 
tée." Mahn v. Harwood, 112 U. S. 354, 359, 5 Sup. Ct. 174, 177 (28 
L. Ed. 665). See, also, Corbin Cabinet L,ock Co. v. Eagle Lock Co., 
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150 U. S. 38, 14 Sup. Ct. 28, 37 L. Ed. 989; Toledo Computing Scale 
Co. V. Moneyweight Scale Co. (C. C.) 178 F. 557, 562; Boland v. 
Thompson (C. C.) 26 F. 633 ; Chicago Ry. Equipment Co. et al. v. 
Perry Side Bearing Co. et al. (C. C.) 170 F. 968; Specialty Mach. 
Co. V. Ashcroft Mfg. Co. (D. C.) 205 F. 760; Grand Rapids Show 
Case Co. v. Baker et al, 216 F. 341, 350, 352, 132 C. C. A. 485. 

The question under considération does not présent the broad one 
of power to enlarge inadéquate claims by a reissue, but the more lim- 
ited one of overcoming by a reissue the error of acquiescing in the 
Commissioner of Patents' décision that the patentée was entitled only 
to a narrower claim. The cases cited by complainants' counsel do not 
touch the latter question. 

The patent as originally granted was not inoperative. Nor was it 
invaHd by reason of defective or insufficient spécifications, nor because 
its claims were too broad. Upon the examiner's refusai to allow broad 
claims, the applicant was confronted with the alternative of appeal- 
ing from or acquiescing in such décision. Having yielded, he is bound 
by it. 

The défendant is entitled to a decree dismissing the bill. 



DE LASKI & THROPP CIRCTJLAR WOVEN TIRE CO. et al. T. TJNITED 

STATES TIRE CO. 

(District Court, S. D. New York. December 8, 1915.) 

1. Patents <S=3328 — Anticipation — Apparattjs ïob Makino Wheet^ Tires. 

The Thropp patent. No. 822,561, for an apparatus for making wheel 
tires, held void for anticipation by prlor use. 

2. Patents <g=373 — Date of Invention. 

To carry back the date of Invention of a patented comblnatlon to the 
tlnie of a prlor disclosure by the patentée, ail of the éléments of the coinbl- 
nation as patented must ■ hâve been présent In the structure then dls- 
closed. 

[Kd. Note. — For other cases, see Patents, Cent. Dig. § 64; Dec. Dlg. 

3. Patents <@=»16 — "Invention." 

"Invention" neeessarlly Involves a consclous eleitfent. It Is the Imagi- 
native projection as an intégral idea of certain seleeted natural objects. 
The fortultous juxtaposition of tlie éléments, without any couscious réc- 
ognition of some pragmatic relation, Is stérile and valuelcss. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §| 14, 15 ; Dec. Dlg. 

©=»ie. 

For other définitions, see Words and Phrases, First and Second Séries, 
Invention.] 

In Equity. Suit by the De Laski & Thropp Circular Woven Tire 
Company and others against the United States Tire Company for 
infringement of letters patent No. 822,561, for apparatus for making 
wheel tires, granted to Peter D. Thropp. On final hearing. Decree 
for défendant. 

^s»For other cases see same topic & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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Walter C. Noyés and E. Clarkson Seward, both of New York City, 
for plaintiffs. 

Livingston Gifford and Ernest Hopkinson, both of New York 
City, for défendant. 

LEARNED HAND, District Judge. This case is an effort to se- 
cure a différent resuit from the décision of the Circuit Court of Ap- 
peals for the First Circuit by means of new testimony. It divides 
itself into two parts : The first, testimony leading to the conclusion 
that the "Goodrich use," upon which the défendants relied in that 
case, was in fact only an experiment, or at least was not shown to 
be more than an experiment ; the second, testimony to carry back 
the date of the invention firom February 1, 1905, to January, 1904. I 
shall consider thèse two efforts in the order stated. 

[1] I shall start with the use of the molds to make the four 36 
by 4% inch tires which were delivered to the Baker Motor Vehicle 
Company on January 10, 1905. The plaintiff raises only one ques- 
tion regarding the deliveries of the molds before January 6, 1905, 
and this is that the weight of castings delivered and paid for is 
854 pounds, which it says was about right for a closed mold, but 
nearly twice as much as enough for an open mold. I assume that 
somewhere in the case there is évidence that the weight in question 
is too great for the open molds, though I hâve not been referred 
to such testimony. Still under that assumption I think the dis- 
crepancy is immaterial. There cannot be the least doubt that open 
molds were delivered on January 6, 1905, and paid for on January 
7th. The Goodrich Company may hâve paid too much, but that 
is beside the point. 

The next question is of the manufacture of the tires. The mold 
books show plainly that the open molds were to be used with ring 
967, which had also its complément of closed molds. Thus you 
might make a closed mold tire or an open mold tire on that ring. 
Order 1,181 is for four tires, which are to be made on ring 967 and 
to be "cured in open beat." Now the drawings for the open beat 
mold are expressly called "open beat molds" and "open beat fillets." 
Yet it is urged that the tires may hâve been produced without any 
molds at ail, but by mère wrapping of them around the ring. If 
so, the beads were f ormed beforehand, and the order was for two-cure 
process and the open cure was the second part of it, during which 
the tire could merely be wrapped around the ring or core. Yet we 
find that the composition numbers for thèse tires are "685, 838," and 
that there is but one period of cure indicated; i. e., 1 hour and 20 
minutes. Let us turn to the other orders : Wherever there was a 
double cure, two entries appear in the heating directions, calling for 
3 hours, instead of 1 hour and 20 minutes, and divided into two 
periods, of which one is always called "open" and the other is not. 
Moreover, the composition is always "379, 379." This appears in 
orders 1,184, 1,961, 1,960, 1,834, 1,881, 1,962, 2,115, and 2.025. 
On the other hand, where the cure is single, the composition is al- 
ways "685, 838," and there is but one period — i. e., 1 hour and 20 
minutes — except in one order, where it is 1 hour and 10 minutes. 
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Thèse are orders 1,182, 1,184, 1,188, 1,297, 1,307, 1,388, 1,636, and 
1,308. Order 1,184 was first made out for a single short cure of 
1 hour and 20 minutes, with composition 685, 838; but the first two 
tires of the form ordered were later changed to another mold and a 
3-hour cure, and the composition 379, 379, was substituted. On this 
order the first intention was to cure ail the tires in open heat, but this 
was later abandoned. 

The necessary inference from thèse orders is that the cure in 
order 1,181 was single. If single, not even the plaintilï, I believe, 
would contend that it could hâve been accomplished without molds 
1,008 and 1,009, or that merely wrapping it around the ring would 
do. This being premised, the words "cure in open heat" can mean 
only one thing, which is as the défendant insists. The supposed 
change of that entry amounts to nothing whatever, as inspection will 
satisfy. Now, it is true that the order does not contain the mold 
numbers; but that was inévitable. The order was made on Decem- 
ber 23, 1904, before the molds had been made, though not before 
they were designed. They could hardly hâve got a mold number 
before they came to the factory on January 6, l905. 

The delivery of the tires need not rest upon Duffy's testimony ; the 
best évidence is the actual payment for them upon the inyoice describ- 
ing them. I must conf ess I can hardly imagine a more complète docu- 
mentary démonstration of the making and delivering of thèse four 
tires than this évidence discloses, under the necessary limitation of 
factory conditions. 

The plaintiff answers that the sale was expérimental ; at least, that 
it might be. Every thing points to the contrary. On January 20, 1905, 
the company paid $250 for additional complète sets of 4, 3i,4 or 2^^ 
inch molds, which had ail been designed in the preceding December. 
Why should it hâve thus prepared four sets to experiment with, when 
one was enough? The îact that no orders appear for 4-inch and 
3iy^-inch tires does not indicate that they were expérimental, but only 
that they were not called for commercially, a very différent matter. 
The inference certainly is strong that the Goodrich Company was 
prepared to make such tires generally. Further, while we hâve not 
the drawings, we do hâve it upon the entry in Alkire's book that there 
was an equipment of open heat molds for the ring of mold 942 to 
make a set of 30 by 3 inch tires. I see no reason to question the 
entry or suspect its good faith, especially in the light of orders which I 
shall now consider. 

Ail but one of the other factory orders are for 30 by 3 inch tires, 
and the mold for thèse was No. 942. Ail évidence is missing of the 
manufacture of open molds for 942, except Alkire's entry that it had 
an open mold equipment. Nevertheless, the orders show, first, that 
such molds were intended; and, second, that they were used. First, 
consider the order 1,307, which was never filled. It was for a single 
cure tire, as is proved by the time of curing and the composition to be 
used, and it was intended to be an open cure tire, for it says so. Con- 
sider next order 1,184 in its original fqrm. It Hkewise directed the man- 
ufacture of two 21/2-inch tires by a single cure in open heat, but was 



DE LASKI & THKOPP 0. W. TIEE CO. V. DNITED STATES TIBE CO. 887 

afterwards changed ; it also directed the manufacture of two 3-inch 
tires by a single cure in open heat, and the significant phrase is used, 
"Baker ring No. 942 ; sec below." Why does it repeat the mold num- 
ber, when the number 942 has been once already used? The words 
"see below" hâve reasonable référence to "cure in open heat," an in- 
struction which would explain why, after the closed molds number was 
used, the words "Baker ring" should be added, a meaningless adden- 
dum, if the tire was to be made on a closed mold. Thèse orders are 
consistent only with intended open molds for 942, but they do not 
show that thèse ever were used. 

Let us now take up the other orders for 942. Order 1,188 is for a 
single cure tire on "Baker ring No. 942" cured in open heat, and it 
was filled; orders 1,297 and 1,308 are the same, though the words 
"Baker ring No. 942" are omitted; order 1,388 would be the same if 
the mold No. 942 had not been erased. Some mold must, of course, 
hâve been used, and the only known mold for 30 by 3 inch tires was 
942. Nôw thèse orders amount in ail to twelve other tires, and 
demonstrate in my judgment that Alkire was right when he said there 
was an open mold equipment for ring 942. It is true that in the case 
of the two cure 30 by 3 tires we hâve no proof from the order that 
the first or second cure was with an open mold, but we do know that 
there must hâve been such molds, if once we assume that they were 
necessary for a single cure tire by open heat. 

We hâve proof, then, that the company had actually made and deliver- 
ed four 4y2-inch tires, that they had outfits for 4-inch, 3y2-inch, 3-inch, 
and 214-inch tires, that they actually made 3-inch tires on thèse open 
molds, and that they made many others on what might hâve been open 
molds. We hâve further the évidence of witnesses, in some instances, 
apparently unbiased, e. g., Mell, who says that the instances thus proved 
concretely in mechanical détail, and fixed absolutely in date, were not 
sporadic, but part of a séries of commercial orders which the Com- 
pany was regularly filling. Admitting that memory may be unreliable 
as to détails of manufacture and dates, it is not so as to whether a 
given instance was single or became part of a séries. The exact détails, 
and dates we hâve; the extent and provisionality of the instances is 
a matter which men will remember. I must confess that to extend an 
arid pedantry to this kind of proof does not seem to me in the interest 
of justice. Men's lives and liberty dépend upon no such meticulous 
•casuistry as is so often invoked to save a patent, and I can see no su- 
prême public interest in subjecting an art to the monopoly of a sup- 
posed first inventor, by the exercise of perverse and arbitrary ingenuity 
to put askew ail reasonable proof that others hâve come into the field 
before him. 

Therefore, I agrée with the Circuit Court of Appeals for the First 
Circuit that the patent was anticipated in January, 1905. The next 
question is of carrying back. I accept the plaintifïs' proof in toto that 
Thropp made the molds which he claims in January, 1904, and used 
them to hold together provisionally the bead of a tire which he was 
making out of a new single pièce f abric, -which he had f ound intractâble 
under ordinary management. The heating necessary to this purpose 
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did not, however, semicure or cure in any way any part of the tire 
which the mold did not touch. Of course, a patentée is entitled to his 
monopoly upon ail undiscovered uses of his invention, and, if Thropp 
completed his invention at that time, it is immaterial whether he only 
had in mind dealing with a difficult fabric or something else. 

[3] Yet invention necessarily involves a conscious élément. It is 
the Imaginative projection as an intégral idéal of certain selected 
natural objects. The fortuitous juxtaposition of the éléments with- 
out any conscious récognition of some pragmatic relation is stérile and 
valueless. It was essential that Thropp should hâve grasped as a 
combination the éléments which he later embodied in his patent. Once 
he did so, and incorporated them into physical form, he had completed 
his invention; but no combination will serve of less than ail the élé- 
ments consciously understood as related to each other. The question 
of what was the combination of the patent, therefore, dépends upon 
what séries of éléments he selected as a structural unity, and this is 
unquestionably to be determined in part by the purposes for which 
he made it. That the unity once conceived is in no sensé dépendent 
upon the inventor's spécifie créative purpose is in no sensé inconsistent 
with the necessity of some originating purpose to the satisfaction of 
which ail the éléments combine. The measure of combination may 
therefore be taken as the least which will answer what could hâve 
accomplished the inventor's declared purpose. 

Now it is perfectly clear that in the case at bar he was concerned 
with an apparatus which would make a clencher tire, or, as he says, 
one which would hold it in position while it was vulcanized. It is quite 
as clear that he presupppsed that the whole surface of the tire was to 
be contained in some manner under pressure, for he says, when speak- 
ing oftlie fillets, 17 and 18 (lines 65-70), "the whole is wound with 
a wrapping of tape i9, the fiUing-pieces 17, 18, serving to impart the 
pressure of the winding tape to the sides of the tire to hold the latter 
in position during the vulcanizing process." Moreover, no one would 
think of making a tire while leaving that part of it without any support 
whatever. It is not necessary to consider whether some kind of tire 
might be made or what difficultiesare inhérent in the use of any such 
structure. If it is apparent from ail the évidence that no one would 
in fact make, a commercial tire leaving the space in question vacant, 
it must follow that the fillets or their équivalent were in fact a part 
of the actual combination disclosed. It may be that a longitudinal 
wrapping or straight-jacket would be the équivalent of the fillets, just 
as the tapering edges of the inf ringement are ; but some équivalent is 
essential within the meaning of the patent. Unless some such limi- 
tation is read into claims 1 and 2, they go beyond the disclosure and 
claim an impi^actical device; in short, they are not tire-forming ap- 
paratus, because they will not form a tire which would be commercially 
accepted. , If, therefore, thèse claims are to be confined to the dis- 
closure, as they must be, they do not include the molds devised by 
Thropp in 1904. 

Furthermore, if the invention is found in Thropp's press of Jan- 
uary, 1904> it is antedated by the Fisk cold press of 1903 and 1904. 
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It can make no différence that the press was intended only as a cold 
press, for it is the apparatus which was patented. The sole question 
hère is what éléments are included in the apparatus. This press was 
amply proved to antedate January, 1904. The évidence of the first 
date of this device is as follows: The Fisk Company experienced dif- 
ficulty in making the beads of a kind of tire known as the "Bolted- 
On" type. Their first expédient was to eut away that part of the closed 
mold which covered the tread, making an open mold like Thropp's 
1904 mold, but with the sides rising higher. The date when this mold, 
of which one of the originals was produced in évidence, Exhibit 205, 
was made, is not proved by any document, though Cole says categori- 
cally that it was used in 1903, and Jameson is sure that they began to 
use it within 60 days, af ter he came to the company in the early sum- 
mer of 1903. Having found thèse molds useful for the preliminary 
treatment of the tires, a drawing and pattern were made for a sim- 
ilar mold of which an example was produced, Exhibit 206, whose sides 
stopped nearer the bead. This was, except for the form of the bead, 
precisely similar to Thropp's 1904 mold. It is quite true that the only 
drawing in évidence is dated June 10, 1904, but Cole is certain that 
a mold was in use in 1903. Moreover, he produced certain bills from 
the Lamb Company, the casters, showing the delivery of molds like Ex- 
hibit 206, of which the earliest was December 23, 1903. On that day 
were received castings from 2V2-inch, 3-inch, and 314-inch patterns 
in this shape. The drawing in évidence, dated June 10, 1904, was 
for a 4-inch mold. The castings of that mold were delivered June 
24, 1904. There is, therefore, no discrepancy in the évidence, though 
the drawings for the 2%-inch, 3-inch, and 314-inch molds, delivered 
on December 23, 1903, are certainly missing. I can see no reason, 
however, to question the credibility of Cole's identification of thèse 
castings delivered on December 25, 1903, as being in fact made like 
Exhibit 206, nor to doubt the date. 

Having fixed the date of the earliest castings delivered like Ex- 
hibit 206, there is the strongest possible reason to suppose that the 
molds made in the Fisk factory by changing over the old molds ante- 
dated them. Thèse were confessedly makeshifts, and were originally 
made for expérimental purposes. They must in reason hâve preceded 
the order for castings made after patterns, and the substitution of 
Exhibit 206 reasonably marks the final termination of the expéri- 
mental character of the effort. Hence we hâve, in my judgment, the 
best of reasons for supposing that Cole, Jameson, and Bennett are 
right in saying that Exhibit 205 was used in 1903, and that during 
that year they were replàced by molds designed to become a part of 
the standard equipment of the factory. Hence I hâve no hésitation 
in finding that the Fisk mold antedates Thropp's 1904 model. I do 
not, of course, mean that the Fisk mold was itself an anticipation of 
the patent ; but, if Thropp may carry back to January, 1904, then he 
is met by an apparatus as near to his invention as that by which he 
would carry it back. 

[2] It has been suggested that, even if Thropp's 1904 mold was 
not the actual invention, it was so near that its disclosure was in effect 
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a disclosure of the invention itself. Pickering v. McCullough, 104 
U. S. 310, 319, 26 L. Ed. 749; National Cash Register Co. v. Lamson 
Consolidated Co. (C. C.) 60 Fed. 603. Those cases décide that matters 
of the détail of construction need not be perfected in order to con- 
stitute a disclosure of the invention ; but that is far f rom saying that 
ail the éléments need not be présent which the patentée bas selected to 
constitute t^ie invention. If, as I believe, Thropp chose for the élé- 
ments composing bis invention more than the bead molds; if he in- 
tended to be added enough more to make a curing equipment, that 
alone was his invention. It wzs bis right to sélect, but his sélection 
concludes him as to the scope of his combination. It does not lie with 
him later to say that his invention really lay in less than ail the élé- 
ments he selected, on the ground that one of the éléments could easily 
bave been supplied if the rest were disclosed. Having chosen to add 
the élément in question as a necessary part of his patented invention, 
it included that élément for purposes of earlier disclosure, as well as 
for everything else. That particular invention he could disclose only 
by an embodiment of ail those éléments, and it is quite immaterial 
whether a part of those éléments also constituted a separate invention, 
which he might also hâve patented. 
The bill is dismissed, with costs. 



DENKY RBNTON CLAT & COAL CO. et al. v. PORTLAND CEMENT PIPE 

& TILE CO. et al. 

(District Court, D. Oregon. April 17, 1916.) 

No. 6885. 

1. Patents <S=»328 — Infringement — Seweb. Pipe Machine. 

The Thomas patent, Ko. 929,898, for a machine for maklng cément 
sewer pipe provided with means for rotating the mold and core together in 
the same direction, and also for locking the core against revolving at a lat- 
er stage of the opération, is for a combination of old éléments, entitled only 
to a restricted construction ; as so construed, held not inf ringed. 

2. Patents <g=>245 — ^Infkinqement — Patent foe Combination. 

In a patent for a combination, ail the éléments speclfied in the claims 
must be regarded as material, and the patent is not infringed, if any are 
omitted, unless a clear équivalent is substituted, 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 386; Dec. Dig. 
®=>245.] 

In Equity. Suit by the Dfenny Rènton Clay & Coal Company and 
Bruce C. Shorts, trustée, against the Portland Cernent Pipe & Tile 
Company and C. H. Bullen. On final hearing. Decree for défend- 
ants. 

John B. Cleland and Jos. L. Atkins, of Portland, Or., for plaintiffs. 
Bauer & Greene, A. H. McCurtain, and J. W. Kaste, ail of Portland, 
Or., for défendants. 

WOLVERTON, District Judge. [1] Plaintiffs are the exclusive 
owners of letters patent No. 929,898, and of the invention and im- 

'or other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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provements therein described, and bring this suit against défendants to 
enjoin infringement. Complainants' invention relates to machines for 
making concrète pipes or drains, such as are employed in the construc- 
tion of sewers, culverts, and the Uke. Among other spécifie objects 
of the invention, are stated the f ollowing : 
One is : 

"To provide a machine for formlng the Interior walls of the pipe or drain 
wlth a glazed surface, thereby to render the pipe Imper vlous to moisture." 

And another is: 

"To provide a machine in whlch the mold and core member are mounted 
for rotation In the same direction and at the same rate of speed." 

Complainants' device, briefly described, consists of a core loosely 
mounted on the lower end of a shaft, a mold so arranged as to be con- 
centric with the core, the mold showing in the drawings a bell at the 
top (though no spécial claim is made in the patent for the bell or any 
bell core), ail mounted on a table, which table by certain means and 
appliances is made to rotate. This carries with ît by rotation the core 
and the mold. While thus in opération, the cément material, through 
contrivances to direct its course, is poured into the space between the 
mold and the core, and by certain other contrivances is tamped dowri 
as it fïnds its way irito the interstice. When desired, the core may 
be locked against rotation by means devised for that purpose, and the 
mold, with its pipe, will continue to rotate, by which opération the 
tile or pipe is trôweled or glazed on the inside, which gives it a smooth 
appearance, and renders the pipe to a greater extent, if not wholly, im- 
pervious to water. 

The locking device, by which the core is locked against rotation, 
consists of a hook affixed to the top of the drum composing the core, 
which is made to engage with a collar on the shaft. The core is made 
collapsible, and may be again expanded, which serves the purpose 
of loosening the core from the pipe and putting it in position for glaz- 
ing the inside of the pipe. This feature, however, has but little to do 
with the queS'tion involved by the présent controversy. Mr. Kinealy, 
a Consulting engineer of eminence, says : 

"The eharaeteriistically novel features of the Thomas [complainants'] in- 
vention lie in providing a cément sewer pipe machine comprising a mold and 
a core wlth means whereby, during the formation of a sewer pipe, the mold 
and the core may be caused to rotate together, and whereby, after the pipe 
has been formed, the core may be held at rest while the inold and the pipe are 
rotated with the inner surface of the pipe in contact with the outer surface 
of the core." 

The défendants' machine, the one which it is claimed infringes com- 
plainants' patent, consists of a core-carrying shaft, which is square 
and is prevented from turning about its longitudinal axis. The core 
is made in two parts, forming the body or main cylindrical portion 
of the pipe, and an upper part forming the bell of the pipe. The core 
is rigidly attached to the lower end of the core-carrying shaft. The 
bell core, when not in use, is carried up with chains, detachably at- 
tached to handles on the sides. The mold is formed in halves. When 
the halves are in place they rest upon a table, which latter is made 
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to rotate, carrying the mold in rotation also, but the core remains 
stationary. The core surrounds a base ring, called by some of the 
witnesses for the défendants a pallet. A like appliance is used in com- 
plainants' patent, but referred to as a ring, or hose ring. This ring 
also rotâtes with the mold, but the core remains stationary. When the 
machine is thus in movement, the cément material is fed into the inter- 
stice and tamped in the same way practically as it is fed into and 
tamped in the complainants' machine. When the material is filled to 
the offset forming the bell, the bell core is then put in place, and the 
chains used for lifting or lowering it are detached. The bell core is 
supplied with lugs intended to rest on the top of the main core. When 
in this position, the material is fed in so as to fiill up the space lef t be- 
tween the bell core and the bell of the mold. 

The défendants claim that by using a wet mix, which they seem 
to think is the only kind adapted for use in their machine, it forms 
a pipe without a glaze on the inner side, and renders it more impervious 
to water than can be made on plaintiffs' machine. Mr. Kinealy is of 
the opinion that, in the opération of défendants' machine, the material, 
when fed in and tamped, adhères to the mold and the ring at the bot- 
tom, which revolves with it, and thus causes the inner surface of the 
t)ipe to move and revolve about the stationary core, which results 
in troweling or glazing such surface, the same as is the case with the 
complainants' machine. As to the bell core he maintains that by fric- 
tion it is made to rotate with the mold. He further claims that, when 
the pipe is finished, the bell core is grasped by the handles with hook 
appliances, and prevented from rotation, while the mold is permitted 
to rotate, and thus is the inner surface of the bell troweled or glazed. 
The défendants seem to dispute this particular opération of their ma- 
chine. 

With this description of both machines, including somewhat of 
their opération, we will be able to advance to a discussion of the ques- 
tion of infringement. But the one question has been presented by the 
record. Other patents hâve been offered and admitted in évidence, 
but thèse were admitted for only one purpose, and that to enlighten 
the court respecting the prior state of the art. 

Complainants' predecessor was not a pioneer in the art. His device 
consists in a combination of old éléments, and complainants must be 
held to a largely restricted construction of their patent. Infringement 
is predicated of the first three claims of the patent. The first claim 
reads : 

"In a machine of the class described, a mold carrier, a mold mounted for 
rotation on the carrier, a core member movable to operative position within 
the mold, means for tamplng the material In the mold as the latter Is rotated, 
means for rotating the mold and core in the same direction during one opér- 
ation of the machine, and means for locking the core agalnst rotation while 
the mold revolves at auother stage of opération of the machine." 

The second claim differs from the first only in that the words "means 
for tamping the material in the mold as the latter is rotated" are omit- 
ted; and the third differs from the first only as to the features of the 
tamping mechanism. 
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It is manifest that the défendants hâve combined ail the éléments 
comprised by daim 1 in their machine, unless it be the last two, namely : 

"Means for rotating the mold and core in the same direction during one 
opération of the machine, and means foP loeking the core against rotation 
while the mold revolves at another stage of opération of the machine." 

The défendants' device is supplied with no means for rotating the 
mold and the core in the same direction. The core is built in stationary, 
and the mold rotâtes about it at ail times. So that there are no means 
whatever for rotating the two together, and in the very principle of the 
device none was intended to be. Professer Kinealy explains that de- 
fendants' machine bas the means for rotating the mold and the core in 
the same direction during one opération in the driving mechanism, by 
which the table is made to revolve and carry with it the mold and the 
bell core. Now, the means alluded to in the claims hâve no relation to 
a bell core, but relate to the pipe core, and that it may happen that the 
appliance called a bell core in défendants' mechanism may be caused 
to rotate with the mold by friction when the mold is being filled does 
not answer the call— means for rotating the mold and the core together. 

Plaintiffs' claim has relation to a means of rotating the core proper, 
whether it include a bell core or not, and not to a segregated bell core, 
which might operate independently of the pipe core, which in défend- 
ants' machine is always stationary. I am unable to appreciate how 
means for rotating a bell core, which is by friction, if it rotâtes at ail, 
may comprise means for rotating the pipe core proper, which latter 
involves the very essence of complainants' invention, which is to bave 
a rotating core moving with the mold while the cément material is 
setting, so that, when the core at the proper time is locked against ro- 
tation, the inside of the pipe may be troweled or glazed. Looking to 
rotation of the bell core only with the mold is taking the shadow for 
the substance, and does not reach the vital construction of the claim. 

I place no stress on the coUapsible property of complainants' core 
member. That is not made an élément of any of the claims 1, 2, and 3, 
and is quite one side of the scope of présent inquiry. The sixth élé- 
ment of claim 1 comprises : 

"Means for loeking the core against rotation while the mold revolves at 
another stage of opération of the machine." 

This again has relation to the core proper ; that is, the core by which 
the pipe is formed, and not the bell core. It foUows that means for 
loeking this core against rotation do not necessarily comprise means 
for loeking the bell core in défendants' machine, which bell core is a 
distinct appliance from any that is claimed by complainants. Indeed, 
the loeking device in complainants' machine is so designed that it locks 
the core proper, while the means used in the défendants' device is for 
loeking (if used for that purpose at ail) the bell core, and one, con- 
sidering the purpose for which it is employed, is by no means the 
équivalent of the other. It is my conviction, therefore, that défendants' 
machine is wholly without means for loeking the core proper against 
rotation, considered in the same relation as complainants hâve predi- 
cated their sixth clément in claim 1 as means for loeking the core 
against rotation. 
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[2] Having corne to this conclusion, what is the légal effect of such 
finding? It is the province of a patentée to make his own claim, and 
his privilège tô restrict it, and, as said by Mr. Justice Blatchford in 
Fây V. Cordesman, 109 U. S. 408, 421, 3 Sup. Ct. 236, 244 (27 L- Ed. 
979): 

"If it be a claim to a comblnation, and be restricted to specifled éléments, 
ail must be regarded as material, leaving open only the question whether 
an omitted part is supplied by an équivalent device or instrumentality." 

Stated another way : 

"In patents for a comblnation, If the patentée spécifies any élément as en- 
tering into the comblnation, either dlreetly by the language of the claim or 
by such a référence to the descriptive part of the spécification as carrles 
such élément into the claim, he makes such élément material to the combl- 
nation, and the Court cannot déclare it to be immaterial." Electric Protec- 
tion Oo. V. American Bank Protection Co., 184 Fed. 916, 922, 107 C. C. A. 
238, 244. 

The latter authority announces also this principle: 

"When the patent is for described, means or mechanism to accomplîsh a 
specifled improvement, It will be limlted to the particular means described In 
the spécification, or their clear mechanlcal équivalents." 

Still another principle seems to be well established in patent law: 

"That, as the Inventor is required to enumerate the éléments of his claim, 
no one is an infringer of a comblnation claim unless he uses ail the élé- 
ments thereof." Cimiotti. Uphairing Co. v. Am. Fur Réf. Ce, 198 tT. S. 399, 
410, 25 Sup. Ct. 697, 702 (49 L. Ed. 1100). 

See, also. Boyd v. JanesviUe Hay Tool Co., 158 U. S. 260, 267, 15 
Sup. Ct. 837, 39 L. Ed. 973. 

It follows, therefore, if any essential élément of the comblnation is 
omitted from the alleged infringing device, without substituting there- 
for its clear mechanicàl équivalent, the charge of infringement is not 
sustained. Acme Truck & Tool Co. v. Meredith, 183 Fed. 124, 127, 105 
C. C. A. 414; Union Match Co. v. Diamond Match Co., 162 Fed. 148, 
155, 156, 89 C. C. A. 172; Brown v. Stilwell & Bierce Manuf'g Co., 57 
Fed. 731, 6 ce. A. 528. 

Applying thèse principles, as it is apparent that the défendants are 
not employing the fifth and sixth éléments as set forth in complainants' 
claim 1, and like éléments contained in claims 2 and 3, or any clear 
mechanicàl équivalents, they cannot be held as infringers of complain- 
ants' patent. 

The biU of complaint will therefore be dismissed, with costs to the 
défendants. 
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BASSETT et al. v. BICKFORD BEOS. CO. 

(District Court, W. D. New York. March 11, 1916.) 

No. 172-B. 

1. CORPOBATIONS ®=»553(1) — Receivers — Appointment. 

Where a corporation, wlilch was unable to immedlately discharge its 
debts, secured an extension from its creditors, and they were given repré- 
sentation on tlie board of directors, a recelver will not be appolnted at 
the suit of a dissatisfled credltor, tlaough tJie appointment was concurred 
in by tlie président of the corporation, except upon a clear showing of 
wrongful acts, or threatened injury to the creditors and stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2201, 2210, 
2213-2216; Dec. Dig. <@=3553(1).] 

2. CoBPOBATioNS ©=3552 — Président — Powebs of. 

The président of a corporation, wlio, befôre the corporation got into 
difficulties, was allowed to conduct corporate afCairs, cannot, after credi- 
tors, who extended time of payment, were given représentation on the 
board of directors, authorize the appointment of a recelver to liquidate 
the corporate afifairs. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2201; Dec. 
Dig. ©=5552.] 

3. Corporations <S=547(1) — Directors — Mismanagement. 

Where there is a mismanagement by corporate directors, or prématuré 
disposai of corporate property on liquidation, the creditors and stock- 
holders liable to be injured thereby will be given relief in equity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. | 2178; Dec. 
Dig. ®=j547(1).] 

In Equity. Bill by Henry Bassett and others, suing in their own 
behalf and in behalf of ail otlier creditors similarly situated, against 
the Bickford Bros. Company. A receiver was appointée, and there- 
after, on motion, the order was rescinded, the answer of the président 
of défendant corporation stricken, and the directors allowed to inter- 
vene for the purpose of answering the bill. 

Harlan W. Rippey, of Rochester, N. Y., for complainants. 
Lewis, McKay & Bown, of Rochester, N. Y., for défendant. 
Stull, Shedd & Morse, of Rochester, N. Y., for stockholders of 
défendant. 

HAZEL, District Judge. The bill of complaint filed herein by a 
créditer firm, suing in its own behalf and in behalf of ail other cred- 
itors similarly situated, substantially avers that the défendant, Bickford 
Bros. Company, though solvent, owes large amounts of money, now 
due and payable, to many creditors scattered throughout the United 
States, which it is unable to pay ; that a multiplicity of suits are threat- 
ened; that its assets will be dissipated; that two certain creditors, 
in violation of an agreement between other creditors and stockholders, 
hâve caused to be appointed a liquidating agent, who threatens to 
sell the real and personal property at a sacrifice, to the détriment of 
the stockholders and other creditors; and that préférences are likely 
to be secured unless receivers are appointed by this court to administer 
the assets, wind up the business of the défendant, and distribute the 

©=5For other cases see same topic & KET-NUMBBR la ail Key-Numbered Dlgeats & Indexes 
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money realized from sale of the assets among the creditors and stock- 
holders. An answer, verified by the président of the défendant, was 
interposed, admitting the allégations of the bill and joining in the 
prayer for relief. 

Thereiipon soliciter for cômplainant, solicitor for défendant 
being présent, moved the appointmient of receivers. Such ap- 
pointment being made, the assets and property of the défendant 
went into the possession of the receivers who hâve since by order of 
this court conducted the business. Subsequently an order was applied 
for and granted to show cause why the said appointment of receivers 
should not be vacated, and why the answer interposed by the président 
should not be stricken out and the proposed answer be permitted to 
stand in its place as requested by a majority of the directors. 

It now appears that the vérification of the answer by the président 
of the défendant company was without the authority or knowledge of 
a majority of the directors, and that the appearance by counsel for 
défendant, at the time of the appointment of the receivers. and the 
filing by him of an answer in the name of the company, joining in the 
prayer of the bill, was voluntary and unauthorized by the directors, 
two of whom are the creditors mentioned in the bill as having procured 
the appointment of a liquidating agent to dispose of the assets of the 
corporation. 

The affidavits disclose that on March 4, 1915, the défendant, though 
having assets largely in excess of its liabilities, was indebted in the 
amount of $34,000 to numerous creditors, among them the Traders' 
National Bank of Rochester to the extent of $11,000, and John Boylè 
& Co., Incorporated, to the extent of $10,000, and in this situation the 
then board of directors procured from a majority of the creditors a 
one year's extension of time for payment in writing. In considération 
of such extension by the Traders' National Bank and John Boyle & 
Co., Incorporated, and advances to be made by the bank, the stock- 
holders transferred to them a majority of the capital stock, and, as 
three members of the board of directors resigned, one Marks, vice 
président of the Traders' National Bank, Kredericks, a director tbere- 
of, and one Randall, treasurer of John Boyle & Co., Incorporated, 
were elected in their places. According to the terms of the agreement 
the stock was to be transferred to permit the transférées as trustées 
"to support and maintain the business of said company in the interest 
of ail parties interested in said corporation as creditors, stockholders, 
or otherwise," and at its termination was to be reassigned to the 
owners. On February 10, 1916, the said directors determined to 
liquidate the aiîairs of the défendant company, and pending such liq- 
uidation efforts were at oiice made, with fair success, to procure from 
the creditors further extensions of time for payment. The affidavits 
submitted on behalf of the directors deny that suits are threatened by 
creditors, that the extension agreement has been violated by them, 
that préférences bave been given, or that the sale of real estate at a 
sacrifice is impending, and assert that the company in the year 1915 
lost in its business nearly $8,500, and the directors, a majority being 
présent and voting, at a meeting presided over by the président of the 
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défendant, determined that it would be for the best interest of ail 
concerned to liquidate the affairs of the company. 

[1] Thus it appears that at the time of filing the bill the défendant 
company was practically in control of directors elected uoder an agree- 
ment of which the stockholders and creditors had notice, and repre- 
senting the creditors in their conduct and management of the business. 
In thèse circilmstances in my opinion a court of equity should not inter- 
fère to take from the directors the management and control of the 
business, thus entailing expenses of litigation and receivers' fées, save 
upon a clear showing of wrongful acts or threatened in jury to the 
creditors or stockholders. Certainly it should not do so upon the con- 
certed action of the complainant, a contract créditer, and the prési- 
dent of the company, who evidently is dissatisfied with the proposed 
liquidation by the directors and trustées for the stockholders. 

This action was not brought to abrogate the trust agreement by 
which the directors acquired their stock, or to enjoin them from 
threatened acts of mismanagement, but was brought to conserve the 
assets of the défendant for the benefit of contract creditors who had 
not reduced their claims to judgment; and receivers should not be 
appointed herein merely upon the consent of the président or other 
officer of the corporation regardless of the wishes of the stockholders 
or directors of the corporation. 

[2] Upon this point the complainant urges that as the corporation 
has permitted its président for many years to conduct its affairs and 
employ counsel to institute and défend litigations, his authority to 
answer in this action, admitting material allégations and joining in 
the prayer of the bill, may be implied, that such exercise of power was 
customary, and being without the dissent of the company was pre- 
sumably with its acquiescence. But with this contention I do not agrée. 
The power and authority of a président of a corporation, true enough, 
may be practically unlimited in the gênerai management of the ordinary 
affairs of the corporation ; but I am totally unaware of any case hold- 
ing that the président of a corporation, without the consent or acqui- 
escence of the directors or their subséquent ratification, may do an 
act which will operate to deprive the directors of the management of 
the corporation and place it in the hands of receivers for the purpose 
of winding up its affairs. Walters v. Anglo-American Mortgage Co. 
(C. C) 50 Fed. 316; Nesbit v. North Georgia Electric Co. (C. C.) 156 
Fed. 979; In re Jefferson Casket Co. (D. C.) 182 Fed. 689. 

The latter case though in bankruptcy is not inapt, Judge Ray there- 
in holding that the président of a corporation has no inhérent power 
to take the requisite steps to hâve the corporation declared a bankrupt ; 
that a voluntary pétition in bankruptcy filed on behalf of a corporation 
failing to show any corporate action by the board of directors au- 
thorizing the président to file such pétition or to exécute it in the name 
of the corporation was not enough to warrant adjudging the cor- 
poration bankrupt. The fact that in the case at bar the président for 
many years had personal charge of the business does not suffice to em- 
power him to take the steps he did, for his control and management 
were plainly curtailed by the présent directors immediately following 
232 F.— 57 
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the agreement to which I hâve referred. Recently, in the case of 
Picher Lead Co. et al.' v. U. S. Light & Heat Co., a conservation ac- 
tion in which no opinion was v^ritten, I had occasion to examine the 
précise question hère considered, resulting in the vacation of the ap- 
pointment of receivers, and a re-examination confirms the view held 
l3y me at that time. 

It is true that in Walters v. Anglo-American Mortgage Co., supra, 
and in Nesbit v. North Georgia Electric Co., supra, the facts were 
differentiable. Indeed, the court held in the one case that the bill was 
entirely without merit, and that the action was instituted for the pur- 
pose of wrecking the company and obtaining control of its business, 
and in the other that the président, with whose consent the receiver 
was appointed, had an interest adverse to the corporation ; but never- 
theless the broader rule controlled the décisions, namely, that the ad- 
mission of the averments of the bill by the président of a corporation, 
accompanied by his consent to the appointment of a receiver to wind 
up its affairs, was not notice to the corporation, since it did not appear 
that the président had authority to do so, or that the stockholders of 
the corporation acquiesced therein or affirmed his action. 

[3] If, however, there really is mismanagement by the directors to 
the préjudice of complainant, relief, in a proper case, may be had by 
injunction, or at the instance of any party aggrieved ; and if the in- 
terests of the stockholders or creditors are likely to be prejudiced by 
prématuré liquidation or by sacrifice of properties, no doubt resort 
may be had to the injunctive power of a court of equity. But no such 
remedy is asked, nor is it now available, as this action, as heretofore 
stated, was not instituted for any such purpose. 

The answer interposed by the président of the défendant corporation 
is stricken out, the order of February 23, 1916, appointing receivers, 
is vacated, and leave is given the directors to intervene for the pur- 
pose of answering the bill. Provision for the payment of the fées and 
other expenses of the receivership may be included in the order of 
vacation. 



In re WISTBR et al. 

(District Court, E. D. Pennsylvaiiia. May 22, 1916.) 
Ko. 3902. 

1. Bankruptcy i®=3342iA — Peocebdings — Pétition to Review. 

A pétition for review of an order of a référée, whicli under General 
Order 27 (89 Fed. xi, 32 C. 0. A. xxvii) is necessary to review and must 
under the rules of court be flled witli tlie référée wltliin 10 days after 
the order, is to ail intents and purposes au appeal, and the petitioner is an 
appellant for whose benetit it alone inures ; tlierefore the petitioner is 
entitled to disniiss, in case he deenis it to be to his benefit. 

[Ed. Note. — For other cases, see Banlcruptcy, Cent. Dig. § S30; Dec. 
Dig. (§=3421/2.] 

2. Bankkuptcy ©=33421/2— Pétition to Keview — Right to File. 

One who flled no pétition to review an order of a référée, but relied on 
a pétition of another, is not, the original petitioner desiriug to dismiss, 

(g=aFor other cases see same toplc &. KEY-NUMBER in ail Key-Numbered Digests & Index33 
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entitled to întervene for that reason ; the time for the pétition havlng ex- 
pired, for, while no particular delay would resuit, the original petltloner 
Is entitled to treat the pétition as an appeal taken for hls own exclusive 
beneflt. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dlg. § 530; Dec. 
Dlg. <g=>342i/2.] 

In Bankruptcy. In the matter of the bankruptcy of Rodman Wister 
and others. The référée allowed the claim of Mrs. Sabine W. Wis- 
ter, and Mrs. Betty Black Wister filed a pétition for review of the 
order. Thereafter she petitioned to dismiss, and J. N. M. Shimer pe- 
titioned to intervene. Pétition to intervene denied, and pétition to re- 
view dismissed. 

John S. Freeman, of Philadelphia, Pa., for petitioner and interven- 
ing petitioner. 

Thomas Stokes, of Philadelphia, Pa., for claimant. 

DICKINSON, District Judge. The salient facts may be thus 
grouped: 

Mrs. Sabine W. Wister made a claim as creditor of the bankrupt 
estate. To this objections were interposed by the trustée and by Mrs. 
Betty Black Wister. The trustée became convinced the claim was a 
just one and withdrew his objections. The référée allowed the. claim, 
Mrs. Betty Black Wister persisted in her objections, and filed a péti- 
tion for review. Since then she has hkewise become convinced of the 
justness of the claim as allowed, and has sought to withdraw her péti- 
tion. If withdrawn, the order of the référée stands, 

The situation présents as an outcome a pétition to dismiss the a,p- 
peal and a pétition by J. N. M. Shimer for leave to intervene and 
thereby become the petitioner for the review. It should perhaps be 
added, both in justification of the légal right of Shimer to intervene, 
and as bearing upon the attitude of the other parties, that the condi- 
tion of the estate is such that creditors will be paid by the acceptance 
of securities in fuU and a surplus left for the partners, of whom 
Shimer is one. 

There are three questions possibly involved, two of which may be 
grouped in one: (1) Should the pétition be dismissed, or the peti- 
tioner, Shimer, be permitted to intervene and to prosecute the appeal ? 
(2) Should the order of the référée be affirmed? 

[1,2] Under General Order 27 (89 Fed. xi, 32 C. C. A. xxvii), 
which has ail the force of statutory law, no review can be had of 
an order, except upon pétition filed with the référée. Under the rules 
of this court, such pétition must be filed with the référée within 10 
days after order, and, without this, a review cannot be had, except upon 
allowance by the court after notice an<l cause shown, etc. 

It is clear, theref ore, that,, if so allowed, a review may be had ; but 
it is recognized that rights of other parties may arise out of an existing 
condition which the courts, because of this, will not disturb. A péti- 
tion to review is to ail intents and purposes an appeal, with a recog- 
nized appellant, to whose benefit it alone inures, This is involved in 
the ruling in Re Cohn (D. C.) 171 Fed. 568. 
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The only reason advanced for what is in effect tbe allowance now 
of a review is that the pétition filed raised ail the questions which 
could be raised by another pétition, and the petitioner was advised that 
no pétition by him was necessary to obtain a ruling by the court. The 
présent petitioner in conséquence relied upon the appeal, which had 
been taken, being pressed. There is an appealing naturalness in acting 
upon this expectation, and, in a sensé, no blâme can properly attach 
to the présent petitioner for taking this view. Moreover, the interest 
which he has, although a différent individual interest, is legally the 
same interest which the original petitioner has. More than this, no 
further delay results than would hâve followed the appeal of the 
original appellant. AU of thèse considérations move to a compliance 
with the request now made. 

On the other hand, he placed his reliance upon the pétition filed 
with the conséquences plainly before him, and there is no suggestion 
of bad faith or déception on the part of the original petitioner. If 
persuaded, as she evidently is, that it is to her interest to abandon the 
appeal, it must be admitted that it is hei: right to do so. It appears 
from what was disclosed at the argument that she has carefully weigh- 
ed her présent inclinations, and what now appears to be her interests 
against what she owed to the présent petitioner, and the loyalty which 
she owed to counsel acting for her on the appeal, and has decided 
what, under ail the circumstances, wàs best to do. We think this was 
again her right, although the exercise of this does not necessarily con- 
trol the présent petitioner or the court. In addition to this, there is 
that in the questions raised on the appeal which inclines us (after we 
admit some hésitation) to hold ail parties to adhérence to the line of 
the assertion of their strict rights. The view taken relieves us of the 
necessity of discussing the questions raised by the appeal sought to 
be pressed. 

The Shimer pétition to intervene is denied, and the Wister pétition 
for review dismissed. This leaves the order made by the référée in 
force and effect. 



SUSTOCK V. SHENANDOAH ABATTOIR CO. 

(District Court, E. D. Pennsylvanla. May 5, 1916.) 

No. 3490. 

1. Masteb and Servant ®=>228(2) — Mastee/s Liabilitt for Injuby to Serv- 
ant — Unguabded Machineby — Efpect of Statxjte. 

A failure to comply with the requirements of the Pennsylvania statute 
of 1905 (P. L. 355, § 11), requlrlng dangerous machinery to be guarded, is 
négligence, or at least may justify a flnding of négligence, and, while the 
statute. does not shut out the défense of contrlbutory négligence, the 
négligence of an Injured piaintifC must be négligence in fact, and con- 
sent to work at an unguarded machine is not négligence per se, but may 
or may not justify a flnding of négligence in fact. 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. § 671; 
Dec. Dig. <©=22S(2).] 

®=3Kor other cases see sarae topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Mabter and Servant <®=121(2), 286(22)— Action for Ixjtjey to Servant — 
Questions fob Jury. 

Evidence in an action for injury to an employé from an unguarded 
machine, which w&s required by statute to be guarded, hcld sutBcient to 
justify tlie submission of tlie case to the jury, both upon the question of 
négligence of the défendant and of contributory négligence of plaintiff. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 229, 
1028; Dec. Dig. ®=121(2), 286(22).] 

At Law. Action by William Sustock against the Shenandoah Abat- 
toir Company. Sur rule for new trial. Rule discharged. 

Clarence H. Goldsmith, of Philadelphia, Pa., and John C. Robinson, 
of New York City, for plaintiff. 

Edward M. Biddle, of Philadelphia, Pa., and M. M. Burke, of Shen- 
andoah, Pa., for défendant. 

DICKINSON, District Judge. The disposition of this rule was 
withheld, owing to a misunderstanding as to the submission of paper 
books. The complaint of the défendant could be best voiced in a 
rule under the Pennsylvania statute for judgment n. o. v. It is voiced 
hère by a motion for a new trial. A verdict in favor of défendant 
would hâve been consistent with the charge of the court. The case 
was, however, left to the jury, who found for the plaintiff in a sum 
which as an assessment of damages is without criticism. The reliance 
of plaintiff in his assertion of a right to recover is wholly upon those 
provisions of the Pennsylvania statutes which require dangerous ma- 
chinery to be properly guarded. In the absence of this législation, 
defendant's request for binding instructions should hâve been affirmed, 
because there would hâve been nothing upon which to base a find- 
ing of négligence. The case was ably defended, and this rule as ably 
argued. It is by no means wholly clear that the trial judge was justi- 
fied in submitting the case to the jury. It is close to the line. We 
feel, however, that the gênerai proposition is clear. 

[1] The requirement of guards is within the power of the state 
to make. A failure to comply with such requirements is négligence, 
or at least may justify a finding of négligence. Thèse laws do not, 
of course, shut out the défense of contributory négligence. The nég- 
ligence of plaintiff must, however, be négligence in fact. Consenting 
to work at an unguarded machine is not négligence per se. It may 
or may not justify a finding of négligence in fact. A machine might 
be of such construction that it would be clearly a reprehensible acî 
to put any one at work at it when unguarded. Another machine, al- 
though unguarded, might be safely operated with the exercise of a 
not exacting degree of care. In the former case the attempt to op- 
erate such a machine might well be so imprudent as to call for a re- 
fusai by the workman to expose himself to such a risk. In the latter 
case he could not fairly be charged with négligence if he exercised 
that degree of care which the conditions demanded. There is no dif- 
férence in the principle of the obligation resting upon employer and 
employed. Each is held to the exercise of due care under the operat- 
ing conditions, and each is alike answerable for conséquences to which 

®=3For other cases see saine Copie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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his négligence contributed. This would mean they are alike négligent 
or free from négligence in the mère act of operating an unguarded 
machine. The mère présence of risk of injury, however, does not 
necessarily imply négligence. 

[2] There is in this case ample room for a finding that this machine, 
although dangerous in the sensé that every machine with exposed 
moving parts is dangerous, might nevertheless be operated without 
charge of négligence in so doing. If this were ail the case disclosed, 
the verdict could not be sustained. Neglect of a duty, however, is of 
the very essence of négligence. This applies as well to a duty im- 
posed by positive law as well as to one which may be termed a nat- 
ural duty. The act of assembly of Pennsylvania (P. L. 1905, p. 355, 
§ 11), required the plaintiff to guard this machine. This forbade the 
opération of it without a guard. If the défendant so operated it, a 
conviction of négligence would be justified. This statement of defend- 
ant's liability is not controverted. It is urged, however, that the plain- 
tiflf, by consenting to operate the machine, was himself guilty of nég- 
ligence. This présents the first proposition upon which défendant re- 
lies. It is that such act is négligence per se. This the trial judge 
declined to hold to be the law. On the contrary, he held the présence 
of négligence to be a fact to be found. If the opération of the ma- 
chine was so obviously fraught with danger that ordinarily and rea- 
sonably good judgment would condemn its opération, the plaintiff 
was bound to refuse, and operating it without protest would be négli- 
gence. If, oh the other hand, the exercise of such a judgment would 
pronounce the machine safe to operate provided due care was used, 
and the degree of care called for could well be used, and such care 
was used, there was no imperative duty on the part of the plaintiff 
to quit the work. To hold otherwise would be to nullify the législa- 
tive requirement, or at least make compliance turn, not upon the com- 
mand of the Législature, but the demand of the employé. In this 
view of the case the trial judge was required to submit the question 
of négligence to the jury, if the employer required the machine to be 
operated without a guard. The employer in this case had, however, 
provided a proper guard. The proviso of the statute, and indeed its 
plain meaning, would make it:s requirements applicable only to ma- 
chines in ordinary opération. The statute would hâve no application 
to machinés being operated as part of the act of repair. 

This brings us to the main position of the défense. The trial judge 
submitted the case to the jury in a charge, the turning point of which 
was the fact left to the jury to find whether the machine was ordered 
by the défendant to be operated as in its ordinary business opération, 
or merely as part of the work of repair. In the latter case the jury 
were instructed there could be no finding against the défendant. The 
jury found this turning fact in favor of the plaintiff. The question 
is whether this fact has been found without évidence. If it has, there 
was error in the submission. This is the question already adverted 
to as a close one. The case for the plaintiff is by no means a strong 
one. We are unable to say, however, that there was no évidence to 
support the verdict. The jury gave a patient and intelligent hearing 
to the case. The verdict is doubtless due as much to the évidence 
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submitted by the défendant as to that of the plaintiff. The testimony 
of defendant's foreman might hâve given an impression favorable to 
the plaintiff, although not so intended. This was due more to his man- 
ner of testifying than to what he said. It was perhaps owing to 
the fact that he had difïiculty in expressing himself in English, and 
perhaps in quickly grasping the import of questions asked him. What- 
ever the real fact may be, the observation obtrudes itself that, if there 
was évidence to submit, it is the province of the jury to weigh and 
pass judgment upon it. It cannot be said there was no évidence, and 
no such aggressive différence of opinion as to the proper inference 
to be drawn as to shut out the conviction that there is room for a 
fair différence of judgment. 

The rule for a new trial is discharged, and plaintiff may enter judg- 
ment on the verdict. 



In re WEST. 

(District Court, M. D. Pennsylvania. May 20, 1916.) 

No. 2899. 

1. Bankrtjptcy ®=3262(.3) — Sales of Property — Authokity or Court. 

Tlie bankruptcy court may sell property of tlie bankrupt discliarged of 
liens. 

[Ed. Note. — For otlier cases, see Banliruptcy, Cent. Dig. § 365; Dec. 
Dig. <S=262(3).] 

2. Bankrtjptcy ®=»474 — Authobity of Court — Jurisdiction. 

Wliere a banlirupt's property is sold free from liens witli the consent 
of tlie lienholders, necessary costs of sale, including commissions of the 
référée and trustée, may be allowed, regardless of whether there is a 
surplus above the amount of the lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 878-884 ; 
Dec. Dig. <S=>474.] 

3. Bankruptcy <S=>474 — Sale of Property — Liens. 

Where holders of liens agalnst property of a bankrupt made no pro- 
test at its sale discharged of liens, and bought it in, their consent is pre- 
sumed from their acqulescence, and reasonable and necessary costs in- 
curred in the sale should be paid out of the proceeds, though the amount 
realized be insufficient to satisfy the lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 878-884; 
Dec. Dig. <©=>474.] 

4. Bankruptcy ©=3368 — Sales — Commissions of Trustée. 

Where a trustée in bankruptcy sold property free from liens, and the 
lienholders who bought It in paid only part of the purchase priée in 
cash, the remainder belng credited upon the amount of their liens, the 
trustée is entitled to commissions computed on the sale price, and not 
the price paid in cash. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571; Dec. 
Dig. ®=368.] 

5. Bankruptcy (©=5474 — Sales^Counsel Fées. 

Where property of the bankrupt is sold free from liens, reasonable coun- 
sel fées may be allowed out of the proceeds, though they did not equal 
the amount of the liens ; the lienholders acquiesclng. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 878-884; 
Dec. Dig. ©=474.] 

®=3FoT otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of the bankruptcy of Thomas West. 
Exceptions to referee's report of audit and pétition for review. Re- 
port of audit ref erred to référée, with instructions to modify. 

J. Q. Creveling and H. L,. Freeman, both of Wilkes-Barre, Pa., for 
trustée. 

G: J. Clark, A. H. James, and W. A. Millard, ail of Wilkes-Barre, 
Pa., for creditors. 

WITMER, District Judge. The request for review of the order 
of the référée was not in time or in proper form. However, con- 
sidering the matter on its merits, the action of the référée must be 
chièfly sustained. The trustée sold the real estate of the bankrupt 
discharged of the mortgage liens, which exceeded the total realized. 
The lienors, not having actually consented to the order, nevertheless 
attended the sale and became the purchasers. On auditing the ac- 
count of the trustée, the référée allowed the foUovving crédits : 
Commissions of référée, $407.61 ; trustée, $885.61 ; attorney for 
trustée, $200; and receiver's costs, $264.88. This action of the 
référée was assigned as error and is to be reviewed. 

[1,2] The authority to sell discharged of liens is undoubted, and 
it is equally well settled that, under certain circumstances, the neces- 
sary costs of sale, including the commissions of référée and trustée, 
with reasonable counsel fées, are allowed. In the controlling case, 
In re Vulcan Koundry & Machine Co., 180 Fed. 671, 103 C. C. A. 
637, Judge McPherson in delivering the opinion of the Court of Ap- 
peals, said: 

"It is no doubt true tlmt tLe fédéral tribunals support the power of the 
District Court to sell a bankrupt's real estate discharged of liens — and to 
that extent the position of a lien is undoubtedly affected — but care is always 
taken to protect the liens by transferrlng theni to the fund produced by the 
sale, and their virtual ownership of the property is thus effectively admitted. 
It Is also true that In sonie cases certain expenses ha%'e been charged against 
lieuholders, for example, the expense of selllng the incumbered property, and 
such a charge may no doubt be warraiited under some conditions. It would 
certainly be warranted if the lienholdei'S came Into the District Court (as 
they aid in several reported cases) and asked that the sale might be made by 
that tribunal, for otherwlse they would themselves be put to a slmilar ex- 
pense in proceedlng upon tlieir liens in another forum. But where it is 
sought to charge a lienholder with the cost of preserving and administering 
the incumbered property, as dlstlnguished from the cost of its sale, it be- 
eomes necessary to consider the particular situation with great care, paying 
due regard to the riglits of those who are in equlty part owners of the prop- 
erty, for they camiot be deprived of their valuable interest, except in strict 
accordance with légal or équitable rules. Especlally is this true when a lien- 
holder stands upon his lawful rights, and does not assent, expressly or by 
necessary implication, to the acts for which he Is afterwards askedto pay. 
To niake such charges a prier lien upon the fund produced by a sale in effect 
compels an owner to pay for what he bas never ordered — may, indeed, hâve 
strenuously opposed — and, under the guise of proteeting his interests, may 
perhaps impair them seriously." 

[3] Applying the principle hère laid down, it may be conceded 
that the administration of the estate by the receiver, and the sale by 
the trustée, was solely with a view of realizing for the gênerai credi- 
tors, and not for the benefit of the lienholders. Having failed in 



IN RE WEST 905 

this, there would be no reason why the experiment should be charged 
up to the lienholders, and the expansés deducted from their securi- 
ties, had they not participated in the same. There is, however, no 
évidence hère that such participation extended to the costs incurred 
by the receiver, and in the absence of good reason why they should 
bear the same, such costs are disallowed. Referring to the expenses 
of sale, it may be said that, while they did not affirmatively assent 
to the order entered by the référée, yet they made no protest, and 
actually became the purchasers of the property sold. By their 
acquiescence and participation in such sale, their consent is assumed, 
and it is presumed that they intended that reasonable and necessary 
costs incurred in the sale of the estate should be paid out of the 
proceeds realized, even though their liens be postponed thereby. 

[4] It appears that of the purchase price of the real estate, $42,- 
325, only $5,111.61 was actually paid to the trustée, and that the 
balance was credited to the Hens of the purchasers, and therefore, it 
is argued by counsel, commissions should not be allowed on the mon- 
ey that did not pass between the parties. To this I cannot assent. 
The arrangement was for the benefit of the lienholders, and, while 
a nominal sum only was passed, the actual amount bid to redeem 
their security is the amount which the trustée constructively dis- 
bursed. In re Sauf ord Co. (D. C.) 126 Fed. 888 ; In re Cramond 
(D. C.) 145 Fed. 966, 17 Am. Bankr. Rep. 22; Varney v. Harlow, 210 
Fed. 824, 127 C. C. A. 374, 31 Am. Bankr. Rep. 339. The reasoning 
of Judge Rose in the latter case applies hère with force. It was 
there said : 

"It would hardly seem that the referee's rl!i;hts should be différent merely 
because, for the convenlence of the bondholdors, they were excused from pay- 
ing .$90,000 and gettlng $87,955 back. The paynient of the latter sum was as 
effectually made to them by creditlng it on their bonds as it could hâve been in 
any other form. It does not seem wise to malce substantial rlghts dépend 
upon such unessential diiïerences. The way of making payments adopted in 
this case is far the sinuplest and most convenient for everybody. Nothing is 
to be gained by holding that If it be adopted the référée will lose what would 
corne to him if the more roundabout and troublesome method of dolng the 
same thing were employed. The learned judge below recognized that the 
trustée was entitled to commissions on the full amount of the purchase 
price, as being a sum dlsbursed by him or turned over to lienholders." 

[5] Commissions will be allowed on the entire amount of the pur- 
chase money, but the amount of the trustee's commissions, reported 
by the référée, $885.61, is in excess of the statutory allowance, and 
must be reduced to $563.25. Since reasonable counsel fées are al- 
lowed as a proper expense of sale and in raising a fund (In re Tor- 
chia [D. C] 26 Am. Bankr. Rep. 189, 185 Fed. 576), the allowance 
to counsel will not be disturbed. 

The report of audit is referred back to the référée, with instruc- 
tions to make distribution in accordance herewith. 
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WATSON V. PENNSYL VANIA E. CO. 

(District Court, M. D. Pennsylvania. May 22, 1916.) 

No. 783. 

1. P1.EADING i©=3l54 — Affidavit of Défense— Time fob Piling. 

Act l'a. June 13, 1836 (P. L. 572, 578; Purd. Dig. [13tli Ed.] pp. 243. 
244, pars. 36, 38-40), provides tliat Personal actions shall be conimenced 
by summons and sliall be made returnable to the flrst day of the next 
ternï of court. Practice Act Pa. May 14, 1915 (P. L. 485) § 12, déclares 
that the défendant sliall flle an affldavit of défense to the statement of 
claim within 15 days from the date when the statement Is served. Sum- 
mons and statement of clalm were served on défendant January 20th, and 
notice was indorsed on the statement requiring défendant to flle an affi- 
davit of défense within 15 days from service. ïhe retum day at which 
plaintlfC was required to appear and answer was nearly a month later. 
Keld that, as the latter statute did not repeal the flrst, the two should 
be construed together as requiring défendant, after he appears, to fol- 
low the Practice Act of 1915, and therefore the service of statem'ent should 
b(^ set aslde. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 308; Dec. Dig. 
<®=154.] 

2. Peocess <g=>152 — Service — Defeot. 

That a notice on the back of plaintlffi's statement of claim was not sign- 
ed by counsel is a defect which may be corrected. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 206; Dec. Dig. 
<S=»152.] 

At L,aw. Action by William R. Watson against the Pennsylvania 
Railroad Company. On motion to quash service of summons and 
statement. Motion denied as to summons, and service of statement 
set aside. 

Earle E. Renn, of Harrisburg-, Pa., for plaintiff. 
J. E. B. Cunningham and Charles H. Bergner, both of Harrisburg, 
Pa., for défendant. 

WITMER, District Judge. The plaintiff brought this action of 
trespass on the 17th day of January, 1916, filing on the same day 
his statement of claim, whereon was indorsed a notice to défendant 
requiring it to file an affidavit of défense to this statement within 
15 days from service. The summons and statement were served 
on the défendant January 20th. Thus the notice required the fil- 
ing of an affidavit on Februàry 4th, although the summons required 
the défendant to appear and answer the plaintifï on the fourth Mon- 
day of Februàry; the return day, by the rules of court, being on 
Monday, the 28th. 

The contention of the défendant is that this statement was improvi- 
dently filed, and that the attempt to require the défendant to fîle 
an affidavit of défense within 15 days after the service of the state- 
ment, and prior to the return day of the summons, is irregular. In part 
the contention of défendant must be affirmed. The time of filing 
the statement is not of so much concern to a défendant, but it is 
of very great importance to him when and how he is required to 

<a=»For other cases see sam* toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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answer. Sùrely, when he is sumtnoned to appear on a day certain 
and there to answer, he may not also at the same time be required 
to answer before such day. 

[1] The plaintiiï was endeavoring to foUow the so-called Practice 
Act of 1915 (P. L. 1915, p. 483), where it is required (section 12) that 
"the défendant shall file an affidavit of défense to the statement of 
claim within fifteen davs from the date when the statement is served 
upon him." The act of June 13, 1836 (P. L. 572, 578 ; 1 Purdon, 243), 
providing that personal actions shall be commenced by summons, 
and shall be made returnable to the first day of the next term there- 
after, is not repealed, and the former act must be so construed as 
to harmonize and form one sane and uniform System of procédure. 
It was no doubt the purpose of the makers to read it in connection 
with the act of 1836 and with the common-Iaw rules of practice. The 
conclusion follows that it was intended that a summons should is- 
sue, and, after the défendant is thereby required to appear in court, 
he shall proceed as required by the act of 1915. 

[2] The notice appearing on the back of plaintiff's statement was 
not signed by counsel. This is an omission that may be cured. 

The motion to quash is denied, but the service of the statement 
is set aside. 



NATIONAL CIRCLE, DAUGHTERS OF ISABELLA, v. NATIONAL OKDER 
OF THE DAUGHTERS OF ISABELLA. 

(District Court, N. D. New York. May 19, 1916.) 

1. JUDGMENT ig=3815 EfFECT. 

A décision of tlie state court that complalnant order had first adopted 
a particular name and was etititled to use it, and that défendant order 
was not entitled to establish branches within the state under a similar 
name, Is local, and of no extraterritorial effect. 

[Ed. Note.— For other cases, see Judgment, Cent Dlg. §§ 1445-1448; 
Dec. Dig. <S=3815.] 

2. Insurance <g=3692 — Fraternal Obdess — ^Incorporation. 

A fraternal order lucorporated under the laws of New York, whose 
business was the installation of subordlnate branches, Is entitled to es- 
tablish such branches outside of the state, even in the absence of ex- 
press or expllcit authority. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1832; Dea 
Dlg. ®=»692.] 

3. Corporations <&=>49(2) — Names — Mutual Insurance Companies. 

The complalnant order first adopted the name National Circle, Daugh- 
ters of Isabella. At that time It was a voluntary association eiistlng in 
Connecticut. Thereafter the order was lucorporated. Prlor to Its incor- 
poration the défendant order, under the name National Order of the 
Daughters of Isabella, was lucorporated in the state of New York. De- 
fendant's articles of Incorporation recited that the terrltory in whlch 
its opérations were to be prlnclpally conducted was the United States of 
America and the Dominion of Canada. Défendant first began to establish 
branches of the order, and even invaded complainant's domiclliary state. 
After an adjudication by the Connecticut court that complalnant was 
entitled to priority in the use of the name, complalnant began to establish 
branches in other states. Held that, as it did not appear that defend- 
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ant was guilty of misrepresentations, It would not be enjoined from es- 
tablishing or nialntaining branches In territory not pre-empted by com- 
plainant, for complainant's rlghts did not extend beyond the state Unes 
of Connecticut, wliere It had prlorlty ; it being unknown outslde of the 
State, and the incorporation in Connecticut not giving it thé right to ex- 
clude défendant from other states. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 137; Dec. 
Dig. <S=>49(2).] 

4. INJUNCTION <©=3l45— INJTJNCTION PENDENTE LITE — RiGHT TO. 

An injunction pendente lite, restraining the défendant order from 
using a name similar to that of coniplainant, wliich would aft'ect a great 
number, will not be granted on averments on information and belief that 
défendant was guilty of fraud in representing that it was the same order 
as complainant. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 318, 321; 
Dec. Dig. <S=»145.] 

In Equity. Bill by the National Circle, Daughters of Isabella, against 
the National Order of the Daughters of Isabella. On application by 
complainant for an injunction pendente lite. AppHcation denied. 

This is an application by the National Circle, Daughters of Isabella, for an 
injunction, pendente lite, enjoining and restraining the défendant, the National 
Order of the Daughters of Isabella, its subordinate branches, lodges, mombers, 
and agents, etc., from "establishlng any further or other branches of the 
National Order of the Daughters of Isabella in any part of the United States, 
and from establlshing or organizing any branch, lodge, circle, or other sub- 
sidiary organlzation under any name or title in which the words 'Daughters 
of Isabella' shall appear, and from using in the organlzation or establish- 
ment of any branch, lodge, circle, or other subsidiary organlzation any name, 
title, or emblem so similar to the words 'Daughters of Isabella' as to be 
likely to create confusion, or to deceive or induce persons to treat with the 
same as If such branches, lodges, circles, or subsidiary organizations were in 
fact part of or connected with the National Circle, Daughters of Isabella, or 
with its legally constituted branches, and from using or continuing to use 
such name, title, or emblem, or any name, title, or emblem so similar thereto 
as to be likely to create confusion, or to deceive the public, or to induce per- 
sons to join or treat with the same as if such branches, lodges, circles, or 
other subsidiary organizations were in fact branches, lodges, circles or sub- 
sidiary organizations of the said National Circle, Daughters of Isabella." The 
object of the order applied for shows the purpose and object of the suit. The 
bill of complaint prays an accounting also. 

Mills & Mills, of Albany, N. Y. (C. F. Roberts, of New Haven, 
Conn., of counsel), for complainant. 

P. H. Fitzgerald, of Utica, N. Y. (Richard R. Martin, of Utica, 
N. Y., of counsel), for défendant. 

RAY, District Judge (after stating the facts as above). The bill 
of complaint allèges that the complainant. National Circle, Daughters 
of Isabella, came into existence as follows: That in May, 1897, a 
voluntary fraternal secret benefit organlzation was formed in the city 
of New Haven, county of New Haven, state of Connecticut, and that 
it adopted a constitution and ritual based upon and drawing moral 
lessons from the historical connection of Isabella, the queen of Spain, 
with the dispatch of Christopher Columbus upon the voyage which re- 
sulted in the discovery of America. That in the year 1900 this organ- 
ization adopted, and that its members publicly wore, a society pin upon 
the face and front of which appeared certain letters and symbols by 

©sjFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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which such members were known to each other and to the public as 
"Daughters of Isabella," and that said name became the name by 
which said members were known among themselves and to and by 
many persons not connected with such association. That on the 12th 
day of February, 1904, the members of said voluntary organization 
passed a vote that they should become incorporated, and March 4, 1904, 
passed a vote to become incorporated under the name and title of 
"Daughters of Isabella, No. 1, Auxiliary to Russell Council, No. 65, 
Knights of Columbus." That March 7, 1904, said organization became 
incorporated under said last-mentioned name under and pursuant to 
the laws of the state of Connecticut. That for the seven years prior to 
this time said organization had been carrying on its said work under 
the name "Daughters of Isabella," and by said name was publicly 
known, and also among the members thereof. That said corporation, 
without capital stock, was duly organized as a secret fraternal benefit 
Society for women of the Catholic faith under the same constitution 
and using the same pin, ritual, etc., as had been used by said association 
prior to said incorporation, and that the members of the said associa- 
tion became members of such corporation, which succeeded to ail the 
rights, etc., of such association. That no other corporation or organ- 
ization at such times had acquired the right to use as a designating 
part of its name the words "Daughters of Isabella." That November 
5, 1904, the said articles of incorporation were so amended under the 
laws of the state of Connecticut as to allow the said corporation to 
form and establish subordinate branches and lodges thereof, and to 
give to them and to the members thereof the name and title "Daughters 
of Isabella." That between March 7, 1904, and July 25, 1907, under 
and pursuant to such articles of corporation and the amendments there- 
of, said corporation established "in the state of Connecticut and else- 
where" subordinate lodges or branches thereof under the name and 
title of "Daughters of Isabella" and that such subordinate lodges or 
branches had a membership of more than 1,500. That in January, 
1907, the General Assembly of the state of Connecticut, at the re- 
quest of said incorporators and of the duly accredited représentatives 
of such subordinate branches, and on application therefor, granted a 
spécial charter to the complainant by which the said incorporators and 
those to be associated with them were created a body politic and cor- 
porate under the name and title, "the National Circle, Daughters of 
Isabella," with authority to establish branches "in Connecticut and 
elsewhere." That such charter was accepted and the organization 
was perf ected, and the original organization, corporation, and subordi- 
nate branches became and now are a part of and affiliated with said 
complainant, "the National Circle, Daughters of Isabella." The bill of 
complaint then allèges as f oUows : 

"12. Your orator further allèges that under and pursuant to the provi- 
sions of said charter granted to the plaintiff by the General Assembly of 
Connecticut as aforesaid, said corporation was given power to locate and es- 
tablish state and district clrcles, as local or subordinate circles, or other 
branches or divisions thereof, under the name of 'Daughters of Isabella,' 
composed of members of the order In any town or city in the state of Con- 
necticut, or in any other state of the United States, or in any other country. 
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and sald state, district, or local circles, or other branches or divisions, when 
so established, to be governed and managed by sucli laws, by-laws, rules, and 
régulations as sald corporation shall détermine, and further iirovlding that 
said corporation may enforce such Itiws, by-laws, rules, and régulations 
agalnst any such state, district, or local circle or circles, or other branches or 
divisions, in any court of this state, or of any other state of the TJnited 
States. A copy of said charter is attached hereto as Exhibit A and made a 
part hereof. 

"13. Your orator further allèges that, under and pursuant to the authority 
conferred by sald charter, your orator has established many subordinate 
lodges or branches in the foUowing states: Connecticut, Illinois, Massachu- 
setts, Khode Island, Wisconsin, Indiana, Kansas, and Nebraska." 

Defendant's Incorporation and Acts. 

The bill of complaint then allèges and states that June 24, 1903 
(prior to the date of complainant's incorporation), John E. Carberry 
and seven others, as incorporatorSj were granted articles of incorpora- 
tion under and pursuant to the laws of the state of New York (Gen- 
eral Incorporation Laws [Consol. Laws, c. 23]) under the name and 
title "Daughters of Isabella," which articles of incorporation were 
amerided August 7, 1905, by which amendment the title of said New 
York corporation was changed to "the National Order of the Daughters 
of Isabella," under which name and title it has ever since been known. 
The bill of complaint also allèges : That said New York corporation as 
originally incorporated had no authority under its said articles of in- 
corporation and has acquired no power since, under the laws of the 
state of New York or of any other state, to establish subordinate 
branches or lodges in the state of New York or any other state of 
the United States or elsewhere. That the défendant, the National 
Order of the Daughters of Isabella, has established in Massachusetts, 
Rhode Island, Indiana, Pennsylvania, New York, Michigan, Illinois, 
Wisconsin, lowa, New Jersey, Maryland, District of Columbia, Geor- 
gia, and other states of the United States local lodges or branches of 
said (défendant) corporation, the members of which are women known 
among themselves and to the public at large as "Daughters of Isabella," 
and that said local lodges or branches are known to the members there- 
of and to the public as "the Daughters of Isabella," and are not known 
or designated by any other riame, except by a distinguishing name 
adopted by each branch. The bill of complaint further allèges : 

"17. Your orator further allèges that said the National Order of the 
Daughters of Isabella has designated said local or subordinate lodges or 
branches and claims the right to designate said local and subordinate lodges 
or branches and the memt)ers thereof as 'Daughters of Isabella,' and said 
lodges, and the meinbers thereof, as hereinbefore set forth, are now known 
among themselves and to the public under the name and title of 'Daughters 
of Isabella,' and claim the right to be known under sald name and title, 
thereby eausing, in ail places in which your orator, in the exercise of its 
corporàte rights and the use of its corporate name, has established local or 
subordinate lodges or branches under said name and title, 'Daughters of 
Isabella,' bécause of the identlty of the name used by thé subordinate branches 
of the défendant with the name used by the subordinate branches of your 
orator and the members thereof, and It has created and is llkely to create 
great confusion and uncertainty In the minds of many persons, and has de- 
ceived and opéra ted to induce many persons to Join or treat wlth the National 
Order of the Daughters bf Isabella and its subordinate branches under the 
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telief that the same is your orator, or a subordlnate branch of your orator, to 
the irréparable injury of your orator. 

"18. Your orator further allèges that on divers days slnce the Tth day of 
March, 1910, down to the date of thls complaint, your orator has been re- 
quested by many persons to establish lodges and subordlnate branches in a 
large number of towns and cltles in the states of Michigan, Wisconsin, Illinois, 
Indlana, Kansas, Nebraska, lowa, Minnesota, Ohlo, Pennsylvania, District of 
■Columbla, and other states of the United States, but because of the false and 
willful misrepresentations on the part of the officers of the National Order 
of the Daughters of Isabella, and its servants and agents, that your orator 
was merely a local organlzation and without authority or power to establish 
said branches under the name or tltle of Daughters of Isabella, and was 
without lawful right to said title, the efCorts of your orator to establish said 
branches under said name and tltle hâve béen, and are now, and threaten to 
hereafter be, thwarted and defeated, to the great loss of membership of your 
orator, and to the further irréparable injury of your orator. 

"19. ïour orator further allèges that the National Order of the Daughters of 
Isabella, through its officers and agents, by speeches, advertisements, argu- 
ments, the circulation of literature, and the holding of public meetings, is 
seeking to organize other subordlnate lodges or branches of the National Order 
of the Daughters of Isabella within said states mentioned aforesaid, and other 
states of the United States, under said name and title of 'the Daughters of 
Isabella,' to the further irréparable injury of your orator. 

"20. Your orator further allèges that the National Order of the Daughters 
of Isabella by itself, and through its servants and agents, in the states afore- 
said, and in other states of the United States, has been and is now engaged 
In ail the ways above set forth in causing great and irréparable injury to 
your orator, and by the continued use of said name 'Daughters of Isabella' 
as aforesaid hâve caused, are now causing, and threaten to hereafter cause, 
great confusion and annoyance, loss, and irréparable injury to your orator. 
And because of the simllarity and practieal identity of the name used by the 
National Order of the Daughters of Isabella, and by the branches thereof, 
with the name of your orator, and of the subordlnate branches and members 
thereof, many persons ellgible for membership in your orator's organlzation 
hâve been, are now, and hereafter may be led to believe that the défendant is 
in fact your orator, to the great and irréparable injury of your orator." 

The allégations of the complaint are largely on information and be- 
lief. The complainant has also filed the aftidavit of Joséphine C. Cur- 
ran, the national secretary of the National Circle, Daughters of Isa- 
bella, in which she gives the number, location, membership, and date 
•of institution of the subordlnate circles of the complainant. It ap- 
pears from this affidavit that the total number of subordlnate circles is 
45, of which 7 are in Connecticut, 6 in Massachusetts, 6 in Rhode Is- 
land, 18 in Illinois, 4 in Indiana, 2 in Wisconsin, 1 in Missouri, and 
in the case of the other circles the state is not given. The earliest sub- 
ordlnate circles established in Massachusetts and Rhode Island were so 
►established in 1912. The earliest circles established in Illinois were 
so established in 1911. The earliest circles established in Indiana, Wis- 
consin, and Missouri were established in 1915. Of the circles estab- 
lished in Illinois, 14 are located in the city of Chicago, 1 at Alton, 1 
at Lemont, 1 at Odell, 1 at Colhnsvilie, 1 at Bloomington, and 1 at 
Maywood. Seven of thèse subordinate circles were established in 
1916, 18 in 1915, 5 in 1914, 5 in 1913, 5 in 1912, 3 in 1911, 1 in 1905, 
-and 1 in 1897. The subordinate circles estabKshed in Massachusetts 
are located at Springfield, Holyoke,; Worcester, Pittsburg, North Attle- 
boro, and Webster. Of the 6 subordinate circles located in Rhode Is- 
Jand, 1 is at Riverside, 1 at Pawtucket, 1 at Ashton, 1 at Woonsocket, 
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and 2 at Providence. The 4 in Indiàna are located at Indianapolis, 
East Chicago, Terre Haute, and Connorsville. 

The défendant, the National Order of Daughters of Isabella, files an 
affidavit showing that it has 276 subordinate courts, many of which 
hâve a membership of 150 or more, and some hâve a membership in 
exce'ss of 300. Thèse courts or subordinate bodies are scattered 
through 33 différent states, viz., New York, Pennsylvania, Georgia, 
Wisconsin, lowa, Kansas, New Jersey, South Carolina, Florida, Illi- 
nois, Mississippi, Virginia, Louisiana, Oklahoma, Missouri, Indiana, 
Wyoming, Rliode Island, Texas, Oregon, South Dakota, California, 
Massachusetts, Ohio, Idaho, New Hampshire, North Dakota, Ver- 
mont, Minnesota, Montana, Maryland, Arizona, Nebraska, and 1 in the 
District of Columbia. The earliest subordinate court was estabhshed 
in lUinois in 1905, in Massachusetts in 1909, in Rhode Island in 1909, 
in Indiana in 1908, in Missouri in 1907, and in Wisconsin in 1911. 

The défendant in its answer dénies that the establishing of subor- 
dinate lodges by the défendant has deceived and deceives and op- 
érâtes to induce persons to join or treat with the défendant or its sub- 
ordinate branches in the belief that the défendant or its branches is 
the complainant or its branches. In fact the défendant in its answer 
puts in issue substantially ail the material allégations of the complaint. 
The défendant admits and avers that for more than 10 years prior to 
the commencement of this action the défendant, under the name of 
"Daughters of Isabella" and under the name of "the National Order 
of Daughters ol Isabella," has been in active opération and engaged in 
the lawful prosecution of its lawful activities, with its principal office 
at the city of Utica, N. Y. The défendant also files the affidavit of 
one Michael F. Kelly, who says that he has been a member of the 
body known as "Knights of Columbus" since 1896, and that during 
the year 1901 he, with others, "conceived the idea of organizing a similar 
Society among women of the Catholic faith, designed to promote the 
social and educational interests of women of the said faith, and in 
some degree to assist its members in a financial way as necessity might 
require, which said organization would hâve branches in the various 
cities and towns of the United States and be known as 'Daughters of 
Isabella.' " He also says that in February, 1902, it was publicly stat- 
ed in the public press that such a project, was on foot and that the 
name of the organization was "Daughters of Isabella." He also says : 

"The sélection of the name 'Daughters of Isabella' by déponent and those 
associated with hlm, both men and women, in the organization of said soeiety, 
was had solely in view of the connection in history of Queen Isabella of 
Spain with the efforts of Columbus to make his voyage for the discovery of 
America; and wlthout any Knowledge or information whatsoever that said 
name was anywhere In use Ijy any organlzatioTi for any such purpose or 
any purpose ; that in the development of the plans for the said organization 
in the latter part of the year 1902 there was prepared by-laws for said 
organization, in which said by-laws the organization was named 'Daughters 
of Isabella,' and in which said by-laws it was provided that such organization 
should comprise a central body at the city of Utica, N. Y., and also branches 
or courts to be organized where practicable In various cities and towns of 
the United States and the Dominion of Canada." 

He also says that the aggregate membership of the various courts of 
the défendant is now in excess of 25,000. Mr. Kelly also says that the 



NATIONAL CIRCLE, D. OF I. V. NATIONAL OBDEB, D. OF I. 913 

right of the défendant to pursue its purposes as set forth by him has 
never been challenged, except within the state of Connecticut. 

It appears and is not disputed that in October, 1907, "Daughters of 
Isabella, No. 1, Auxiliary to Russell Council, No. 65, Knights of 
Columbus, and the National Circle, Daughters of Isabella," commenced 
an action against the National Order of Daughters of Isabella and oth- 
ers in the superior court of the state of Connecticut, county of New 
Haven, for the purpose of seeking a temporary injunction, and also 
a permanent injunction, restraining the défendant, said New York 
corporation, from establishing any further branches within the 
state of Connecticut under said name or title "Daughters of Isa- 
bella," and also restraining ail subordinate branches of the said New 
York corporation now (1907) in existence within the state of Con- 
necticut from continuing to use said name or title. The action appears 
to bave been based on the fact that the Connecticut corporation was 
entitled to the name "Daughters of Isabella" in the state of Connecti- 
cut in préférence and to the exclusion of the défendant, the New York 
corporation, by reason of the fact that the Connecticut organization 
and corporation first took and used the name in that state. Demurrers 
were interposed, but the cause came on to be heard finally, and re- 
sulted in a judgment or decree against "the National Order of the 
Daughters of Isabella, a corporation organized under the laws of the 
state of New York and doing business in the state of Connecticut," 
and the varions subordinate circles situate in the state of Connecticut 
as f ollows, viz. : 

"Whereupon it is adjudged that the défendant, the National Order of the 
Daughters of Isabella, and Its servants and agents, be and it is hereby en- 
joined, under a penalty of $1,000 from establishing any further branches within 
the state of Connecticut under said name or title 'Daughters of Isabella,' and 
that ail subordinate branches of said National Order of the Daughters of 
Isabella now in existence within the state of Connecticut be and the 
same are hereby forever prohibited and enjolned under a similar penalty of 
$1,000 from using said name or title, and that the plaintifCs recoyer of the 
défendants $25 damages and the costs taxed at $ . 

"By the court: John Currier Gallagher, Clerk." 

This judgment has remained in fuU force and effect and has been 
obeyed by the défendant. 

[1] There can be no question that the judgment in the state of Con- 
necticut just recited, in view of the pleadings, was and is res adjudi- 
cata between this. plaintifif and défendant that the name "Daughters 
of Isabella" in an organization of the description given was first used 
and adopted by an organization unincorporated in the state of Con- 
necticut, in that state. The décision of the Connecticut courts went 
upon that theory, and in légal effect the court so adjudged. That 
was the judgment of a state court, and had and has no extratérritorial 
effect, except in so far as it establishes that in the state of Connecti- 
cut the complainant hère and its predecessors first used the said name 
and became entitled to use it in said state of Connecticut, and that the 
défendant had no légal right to establish subordinate courts or branch- 
es in that state using the name. It was local in its efïect and opéra- 
tion. 

232F.— 58 



914 232 FEDERAL REPORTER 

[2, 3] It is seen that to grant the injunction pendente lite prayed for 
in the bill of complaint in this action would be far-reaching in its 
effect and break up and put out of business 276 subordinate branches 
or courts and affect about 25,000 women. In Hanover Star Milling 
Co. V. D. D. Metcalf, and in Allen & Wheeler Co. v. Hanover Star 

Milling Co., 240 U. S. 403, 36 Sup. Ct. 357, 60 L. Ed. , causes 

argued and decided together, decided by the Suprême Court of the 
United States, March 6, 1916, we hâve a décision which in my judg- 
ment is détermina tive of this application for a preliminary injunction. 
That is a trade-mark or trade-name case, but is, I think, in many of its 
aspects on ail fours vi'ith this. 

The défendant, since thé commencement of the suit in the superior 
court of the state of Gonnecticut, has been active in many of the 
States of the United States in establishing branches or courts, and until 
now its right so to do has net, so far as appears, been challenged. 
This has not been done secretly, and the évidence now before this court, 
consisting of the verified bill of complaint and affidavit of Joséphine 
C. Curran, on the one hand, and of the verified answer, supported by 
the affidavit of Mr. Kelly, on the other, makes it doubtf ul whether 
the complainant can show that the establishment of thèse subordinate 
courts by the défendant has been with jntent or purpose to interfère 
in any way with the business of the complainant or its establishment of 
subordinate circles. So far as appears, the défendant has operated 
largely and almost entirely, excluding from considération the state 
of Connecticut, where the rights of the parties hâve been determined, in 
new and unoccupied territory. Massachusetts, Rhode Island, and 
Illinois are exceptions in a way; but in each of thèse states the de- 
fendant first established subordinate courts. In Illinois, as early as 
1905, the défendant established courts in Chicago. The complainant 
established its first circle there. Calumet Circle, No. 22, November 12, 
1912, and this has a membership of 285. In 1913 it established Auburn 
and Hyde Park Circles in Chicago, with a membership of 168 and 
101, respectively. Défendant established Court 41 in Chicago July 
5, 1905; Court 62 in Chicago, 111., February 10, 1907; Court 84 at 
Rock Island, 111., April 26, 1908; Court 89 at Chicago, 111., August 
31, 1908; Court 112 at Chicago, 111., June 27, 1909; Court 120 at 
Chicago, m., October 24, 1909; Court 124 and Court 125 at Chi- 
cago, 111., March 6 and May 1, 1910, respectively; Courts 135 and 
136 at Chicago, 111., March 19, and March 26, 1911, respectively; 
Courts 143, 144, 145, and 147 at Chicago, 111., June 11, May 7, June 
4, and May 28, 1911, respectively ; Court 148 at Springfield, 111., 
June 11, 1911; and Court 153 at Chicago, 111., September 10, 1911 
— ail prior to the establishment of any circle in that state by the com- 
plainant. . 

Unless the prior and first use of the name "Daughters of Isabella" 
by complainant in the state of Connecticut, and the want of an express 
provision in the statutes of the state of New York authorizing défend- 
ant to establish subordinate courts in states other than New York, the 
state of its incorporation, legally debarred the défendant from establish- 
ing such courts in the state of Illinois, the défendant, by reason of first 
having occupied that territory, has the prior right thereto, or at least 
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its occupation of that territory was and is not unlawful. Hanover 
Star Milling Co. v. Metcalf and Allen & Wheeler Co. v. Hanover Star 
Milling Co., supra. That the prior and first use of the name by the 
organization, unincorporated, which later became ineorporated, gave a 
right to the use of the name in the state of Connecticut, may be con- 
ceded, and it has been so adjudicated. But before that organization 
became a corporation, a similar organization with similar objects and 
purposes, and using as part of its corporate name the words "Daugh- 
ters of Isabella," was ineorporated in the state of New York under and 
pursuant to its laws. There is no substantial or convincing évidence 
that this was donc for the purpose of interfering with the Connecticut 
organization, and Mr. Kelly says, in substance, the organizers of the 
New York Association and corporation were ignorant of the use of 
the name "Daughters of Isabella" by the members of the Connecticut 
association or any other association. In the absence of some adjudica- 
tion or satisfactory évidence to the contrary, this statement under oath 
must be assumed to be true. Aside from gênerai allégations in the 
bill of complaint, made on information and belief and wholly unsup- 
ported by affidavits as to any act of interférence, it appears from the 
affidavit of Joséphine C. Curran that up to March, 1911, only Russell 
and San Salvadore Circles were instituted by complainant, both at 
New Haven, Conn., and that in March, 1911, Isabella Circle was in- 
stituted at New Britain, Conn., and that in June, 1911, Silver City 
Circle was instituted at Meriden, Conn., and that in October, 1911, 
Kennedy Circle was instituted at Naugatuck, Conn. Ail the other 
circles, wherever located, were instituted in 1912 and later. No affi- 
davit of any person is presented showing any act of interférence or the 
making of any misrepresentation or misstatement by any person. 
In the meantime the défendant, having ineorporated as stated, seems 
to hâve been active in organizing and instituting subordinate courts 
in many différent states outside of New York and Connecticut. There 
is no évidence before the court that any person on his or her own mo- 
tion, or any person representing the défendant corporation, has inter- 
fered with the work of the complainant in organizing circles outside 
of Connecticut and in states where the fàeld was open to both. Regard- 
ing and treating the use of the name "Daughters of Isabella" as on 
the same footing before the law as the use of a trade-mark or a trade- 
name it is plain, in view of the last utterance of the Suprême Court of 
the United States, that, in the absence of acts showing the use of 
unfair meàns, or unfair compétition, the défendant has, so to speak, 
pre-erripted the territory in ail the states mentioned outside of Con- 
necticut. Even in Rhode Island the défendant established a court 
at Newport in June, 1909, while the complainant did not enter that 
state until Ju!y, 1912, when it established Riverside Circle at Riverside 
in that state, and this was followed by Pawtucket Circle at Pawtucket, 
R. L, in May, 1913. In Massachusetts, May 2, 1909, the défendant 
established a court at Stoneham, and followed this by Court No. 138 
at Cambridge, Mass., on the 23d day of April, 1911. The complain- 
ant established its first circle in Massachusetts at Springfield on the 
21st day of Jannary, 1912, and followed this by another at Holyoke in 
that state April 21, 1912. 
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I am not aware of any rule of law or equity whieh gives to the gên- 
erai Législature of the state of Connecticut power to incorporate sucli 
a body as the complainant, and by conferring on it power to estab- 
lish subordinate bodies in Connecticut "and elsewhere," or "in the 
other States of the United States," debar a similar body or organization 
incorporated in the state of New York under its gênerai corporation 
laws from organizing subordinate bodies "elsewhere," or in the other 
States of the United States, so long as those states do not act and recog- 
nize the one corporation and refuse to recognize the other by statute 
or décisions of the courts. The corporation laws of the state of New 
York require that the articles of incorporation state where the cor- 
poration proposes to do or carry on business, and this requirement was 
complied with by naming the entire United States and the Dominion 
of Canada. "The territory within which its opérations are to be prin- 
cipally conducted is the United States of America and the Dominion 
of Canada" is the statement in the articles of incorporation. I know 
of no case which holds that a New York corporation organized under 
its gênerai corporation laws may not carry on its business in any state 
of the Union, unless such state in which it proposes or undertakes 
to do business by statute or court action interfères. It appears that 
the installation of subordinate courts is a part of the business of 
the défendant, and I do not think the absence of express or expHcit 
authority to do such an act outside of New York in any way impairs 
defendant's power in this respect. It is true, probably, that, should the 
défendant hère enter a state in which the complainant has first estab- 
lished circles, thus occupying and, so to speak, appropriating that 
territory, the défendant would hâve no right to there establish sub- 
ordinate branches or courts. Clearly défendant would invade the com- 
plainant's rights, should it use false représentations or statements 
orally or in writing to induce persons to join its branches or courts in 
the belief they were joining a branch or circle of the complainant cor- 
poration or organization. The names are so similar that false state- 
ments and représentations might easily lead to confusion. 

In Salvation Army in the United States v. American Salvation 
Army, 135 App. Div. 268, 120 N. Y. Supp. 471, it appears that as 
early as 1878 the "Salvation Army," an organization conducting a re- 
ligions, charitable, and benevolent work, was organized in England. In 
1880 General Booth, who organized that society, sent a small band of 
f ollowers to the United States, and established a branch in the United 
States, and the movement gradually spread through the United States 
until in October, 1884, there were over 80 posts in varions states of the 
United States, with 300 officers and several thousand members and 
soldiers. It spread ail over the civilized world. This organization had 
a publication, "War Cry," and a distinctive uniform for ail its members. 
April 28, 1899, a spécial charter was granted to the Salvation Army 
by the Législature of the state of New York, and ail its temporalities 
and property were vested in such corporation. August 27, 1896, the 
défendant "American Salvation Army" was incorporated in the state 
of Pennsylvania. The members of this corporation wore distinctive 
uniforms similar to those of the Salvation Army in the United States, 
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and also published a paper at irregular intervais named "American 
War Cry," and later "American Salvation Army War Cry." It op- 
érâtes in 71 places in 12 states, and has 300 officers and 2,500 members. 
The court found that many of the employés and agents of the said 
American Salvation Army falsely represented themselves to be con- 
nected with and operating for the Salvation Army in the United States. 
The défendant American Salvation Army did not undertake to operate 
in the state of New York vmtil April, 1907. The Appellate Division 
:said: 

"It is so clear as to liardly justify discussion that the purpose of the de- 
fendant in assuming the names 'American Salvation Army' for Its organiza- 
tion and the 'American War Cry' for its paper, and its adoption of the mlli- 
tary titles and the uniforms, and its liole scheme of procédure, was to take 
advantage of the long-established and wide-spread public knowledge of the 
Salvation Army, and to receive for itself whatever beneflt might flow there- 
from. While its object in organizing may hâve been entlrely laudable, its 
assumptlon of the phvsical attributes nf Us predecessar in the fleld, with 
slight and colorable différences, was obviously an imitation, and ealculated. 
If not deliberately designed, to decelve." 

It is already seen that in the case now before this court there has 
been no assumption by the défendant of the physical attributes of the 
Connecticut organization or corporation, and that, aside from the 
state of Connecticut, the défendant has been the "predecessor in the 
field." Aside from gênerai allégations in the bill, made on information 
and belief, without stating the sources of such information or the 
grounds of belief, and which gênerai allégations are denied, and 
vi^hich gênerai allégations are whoUy unsupported by an affidavit show- 
ing false or misleading statements, there is nothing before this court 
to show fraud or déception. This court does not know what will be 
the proof on the trial, but as fraud and déception cannot be assumed, 
and must be proved, this case now stands on the fact of similarity 
of names, "Daughters of Isabella," the main feature of the name of 
both parties, and on the prior or first use of that name by the Con- 
necticut organization in that state solely. In ail other states the de- 
fendant was first to occupy and appropriate the field and establish 
subordinate branches, or so-called courts. And this prior occupation 
and appropriation of territory has been going on for more than ten 
years, and for some six years since the final décision of the suit brought 
in the state of Connecticut, without interférence or molestation, and re- 
sulting in the establishment of more than 300 courts in 33 différent 
states of the United States, with some 25,000 members. 

In Higgins Co. v. Higgins Soap Co., 144 N. Y. 462, 39 N. E. 490, 27 
L. R. A. 42, 43 Am. St. Rep. 769, the court said: 

"It is well settled that an exclusive right may be aequired in the name in 
which a business has been carried on, whether the name of a partnership or 
of an individual, and it will be protected against infringement by another, 
who assumes it for the purposes of déception, or even when Innocently used 
iiHthout right to the détriment of another." 

This is, of course, common sensé, and ought to be sound law; but 
it does not follow that a person, or a firm, or a corporation, may use 
a name as a trade, or trade-mark, or business name in a limited ter- 
.ritorj only, not extending his or its business or the use of the name 
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beyond that Hmited territory, and then enjoin and restrain ail other 
users of the name, who hâve adopted and first used it in new and un- 
appropriated territory for years, without interruption or complaint or 
interférence by the one who first used such name. Of course, in us- 
ing the name in such new and unoccupied territory, the second user 
must not represent himself or itself to be such other person or copart- 
nership or corporation, for this would be a fraud and more or less 
injurious.. This is the doctrine enunciated and thèse the principles 
declared in Hanover Star Milling Co. v. Metcalf and Allen & Wheeler 
Co. V. Hanover Star Milling Co., supra. As Mr. Justice Holmes well 
says: 

"As the common lavv of the several states has the same origln for the 
most part, and as their law concernlng trade-marks and unfair compétition is 
the same in Its gênerai features, it is natural and very generally correct to 
say that trade-marks acknowledge no territorial limlts. But it never should 
be forgotten, and in this case it is important to remember, that when a trade- 
mark started in one state is recognlzed in another it is by the authorlty of a 
new sovereignty that gives its sanction to the rlght. The new sovereignty is 
not a passive flgurehead. It créâtes the right within its jurisdiction, and 
what it créâtes it may condition, as by requiring the mark to be recorded, or 
it may deny. The question, then, is what is the common law of Alabama in 
cases like thèse. It appears to me that, if a mark previously unknown In 
that State has been used and given a réputation there, the state well may 
say that those who bave spent their money innocently In givlng it its local 
value are not to be defeated by proof that others hâve used the mark earlier 
in another jurisdiction more or less remote. Until I am compelled to adopt 
a différent view I shall assume that that is the common law of the state. 
It appears to me that the foundation of the right as stated by the court re- 
quires that conclusion. See further Ohadwlck v. Covell, 151 Mass. 190, 193, 
194. Those who hâve used the mark within the state are those who will be 
defrauded if another can come in and reap the reward of their efforts on 
the strength of a use elsewhere over which Alabama has no control. I 
think state Unes, speaking always of matters outside the authority of Con- 
gress, are Important In another way. I do not believe that a trade-mark 
established in Chicago could be used by a competitor in some other part of 
Illinois' on the ground that it was not known there. I think that, if it is 
good in pne part of the state, it is good in ail. But when it seeks to pass 
state Unes, it may flnd itself limited by what has been done under the sanc- 
tion of a Power co-ordinate with that of Illinois and paramount over the 
territory concerned. If this view be adopted, we get rid of ail questions of 
penumbra, of shadowy marches, where it is difflcult to décide whether the 
business extends to them." 

And in the main opinion in that case Mr. Justice Pitney says: 

"To say that a trade-mark rlght is not limited in its enjoyment by terri- 
torial bounds is inconsistent with saying that it extends as far as the sover- 
eignty in which it has been enjoyed. If the territorial bounds of sovereignty 
do not limit, how can they enlarge, such a right? And if the mère adoption 
and use of a trade-mark in a limited market shall (without statute) create an 
exclusive ownership of the mark throughout the bounds of the sovereignty, 
the question at once arises, 'What sovereignty ?' So far as the proofs disclose, 
the Allen & Wheeler mark has not been used at ail, is not known at ail, in 
a market sensé, within the sovereignty of Alabama, or the adjacent states, 
whére the controversy with the Hanover Star Milling Company arose. And 
so far as the controversy concerns intrastate distribution, as distinguished 
from Interstate trade, the subject is not within the soverelgn powers of the 
United States. Trade-Mark Cases, 100 V. S. 82, 93 [25 L. Ed. 550]." 

In Talbot et al. v. Independent Order of Owls et al., 220 Fed. 660, 
136 C. C. A. 268, it is held : 
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"An establlshed voluntary association for religlous, fraternal, benevolent, 
or social purposes Is entltled to an Injunctlon agalnst the use by another 
person, association, or by any corporation, of Its name or emblem, and of any 
name or emblem so slmllar to it as to be llkely to create confusion, or to de- 
celve, or induce persons to joln or treat wltli the latter as the îormer, be- 
cause such a use olJ such a name or emblem in effect perpétrâtes a fraud 
upon the former, and upoa the persons confused or decelved." 

[4] In that case it is seen by référence to the facts that there was 
a plain purpose or intent by défendants to def raud, and use the name 
"Order of Owls," as against the rights of the first user of the name 
and in the same territory. It is not intended to hold or intimate that, 
should it appear on the trial of this action that défendant has interfered 
with the complainant by misrepresentations or unfair means in its at- 
tempts or efforts to estabHsh circles in states where the complainant 
had first gained a right, if any, to occupy the territory, this court 
cannot or will not grant appropriate relief. Before an injunction pen- 
dente lite of the sweeping character prayed for is granted, sworn state- 
ments on knowledge should be presented which at least show it rea- 
sonably probable, if not reasonably certain, that the complainant will 
be successful on a trial in open court. 

Since writing the above the complainant has filed the affidavit of 
Mary E. Booth, of New Haven, Conn., and she differs from others 
as to the pin worn by members of the organization, and says that on 
its face was the figure of a bell, at its head the letters "IS," and un- 
derneath the said letters was the letter "A," ail signifying "Is a bell." 
This is différent, far, from the words "Daughters of Isabella." She 
says she read advertisements of social events in the public press, 
speaking of the "Daughters of Isabella," down to 1905, when she be- 
came a member of the organization at New Haven, Conn., known as 
the "Daughters of Isabella, No. 1, Auxiliary to Russell Council, No. 
65, Knights of Columbus." She further says that at the time she 
became a member in 1905, and for some time prior thereto, she knew 
that an organization at Utica, N. Y., styling themselves "Daughters 
of Isabella," was organizing courts or branches in the state of Con- 
necticut, and that one Wm. J. Neary, of Connecticut, and John G. Coyle, 
of New York City, were territorial régent and deputy, respectively, 
of said Utica organization (the défendant), and were active in form- 
ing courts or branches of said Utica organization in the state of Con- 
necticut; that she has letters written by said Neary in January, 1904, 
to one Anna M. Rourke, of New Haven, then secretary of the New 
Haven voluntary organization, asking that a committee be sent to 
assist in the formation of a "branch thereof" at Naugatuck. She 
then says that she is inf ormed and verily believes that the members 
of said voluntary organization at New Haven did assist "in promot- 
ing" the formation of a branch at Naugatuck, Conn.; but when the 
membership roll thereof was complète said branch was not in fact 
organized as a branch of the New Haven organization, but was in 
fact formed as a court or branch of the New York corporation in 
April, 1904, and under the supervision of the said Neary as an officer 
and agent of such New York corporation ; that Neary acknowledged 
writing the letters, and that same are written upon the stationery of 
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the Daughtérs of Isabella, the New York corporation, and that the 
said Neary is designated thereon as territorial régent o£ said organiza- 
tion. Slie further says that Neary, as she verily believes, in January, 
1904, was an officer and agent of the Daughtérs of Isabella of Utica, 
N. Y., and knew of the existence of the voluntary organization op- 
erating at New Haven, Conn. This, of course, tends to show that 
Neary knew there was a voluntary organization bearing the name 
"Daughtérs of Isabella" in Connecticut as early as 1904, but has no 
tendency to show any fraud or fraudulent practices on the part of 
Neary, or of the Utica corporation through any of its officers or mem- 
bers. Mrs. Booth was not présent at the organization, and no affi- 
davit from any source is produced indicating or tending to show 
that those who joined the Naugatuck organization supposed or were 
led to believe they were joining a branch or council of the Connecti- 
cut organization. Mrs. Booth then says that she is informed and verily 
believes that the court now attached to the National Order of the 
Daughtérs of Isabella at New Haven, Conn., known as Court Santa 
Marie, No. 40, etc., was organized in 1904, and formed a part of the 
complainant's organization, but was subsequently induced by officers 
and agents of the Utica corporation, of which Neary was an officer, 
to withdraw from the complainant's organization and affiliate with the 
défendant. This is mère information and belief, without even stating 
the source of such information and the grounds of such belief, and, 
even if true, it ail relates to a Connecticut organization, and there is 
no statement that Neary, or any one else, made any false or fraudu- 
lent statements in inducing the Santa Marie branch to affiliate with the 
Utica branch. However that may be, the défendant was long ago en- 
joined f rom doing business in the state of Connecticut, and ail Daugh- 
térs of Isabella in that state are at liberty to affiliate with the Con- 
necticut organization. Mrs. Booth further states that branches or 
circles of the Connecticut or National Circle to the number of 64 hâve 
been organized since she joined the organization, and that thèse hâve 
remained branches of the National Circle, "except in the cases of 
such circles as hâve been induced to withdraw and join the défend- 
ant organization, or such as hâve become defunct or withdrawn for 
other reasons, and that the National Circle now has in existence 46 
circles, located in Connecticut, Rhode Island, Massachusetts, Illinois, 
Wisconsin, Indiana, Missouri, and other states of the United States." 

The complainant has filed the affidavit of Joséphine C. Curran, the 
secretary of the National Circle, and who knows where ail existing 
circles are located, and I hâve already given the states in which they 
are located and the date of their organization. Mrs. Booth gives no 
instance where a circle has been induced to withdraw from the com- 
plainant organization and join the défendant organization, and even 
if such a thing has occurred there is no évidence before this court 
that such action was induced by false or fraudulent représentations 
of any character.^ The affidavit of Mrs. Booth, while adding informa- 
tion on the subject, fails to strengthen in any way the claim of the 
complainant to the preliminary injunction prayed for. 

The final judgment in the suit in equity brought in the state of 
Connecticut was rendered at the October term, in 1910, on .appeal 
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from the décision of the court below. That was nearly six years ago 
and since that time, as already appears, the New York corporation 
has been operating and first establishing courts in at least 33 o{ the 
States of the Union without interruption. I do not find that the com- 
plainant corporation has any organization in the state of New York. 
There is no judgment of any court to the effect that thé défendant or- 
ganization has no right to operate in any state outside the state of 
Connecticut. 

It is not necessary at this time to pass upon the question of com- 
plainant's lâches, or its effect on the rights of thèse parties; but in 
view of the récent utterance of the Suprême Court of the United 
States, and of the absence of afïidavits showing some acts of actual 
interférence, or the making of some false or fraudulent statements 
or stàtement, it seems to me clear that the complainant has failed to 
make a case for the granting of a preliminary injunction. The action 
may be speedily tried, if the parties so will, and ail the facts developed. 

The motion for a preliminary injunction pendente lite is therefore 
denied. 



JENNINGS et al. v. SMITH et al. 
(District Court, S. D. Georgla, N. E. D. Aprll 28, 1916.) 

(Syllahus hy the Court.) 

1. Courts <S=272 — Fédéral Courts — Jurisdictiok — Résidence or Parties. 

The résidence and citizensliip of one necessary défendant in tlie judi- 
cial district and the appropriate division will, at the suit of a citizen of 
another state, draw to the court there the rights of ail concerned, if 
essential to complète détermination. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 811; Dec. Dig. 
i®=272.] 

2. Equity <S=î22 — JuRisDicTioN — Administration or Estate. 

On the death of the décèdent, where the state law authorlzes adminis- 
tration by next of kin, or, in their absence, credltors, and before nlght- 
fall, without notice to any one, the dead man's bookkeeper and a neighbor. 
not a créditer, and another, not a créditer, and a judge of a superior 
court, ail unrelated to décèdent, apply for and obtain administration, 
equity will Interpose to protect the endangered property rights of the 
cltizens of another state. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 61-62 ; Dec. Dig. 

©=>22.] 

3. Equity ©=322 — Jueisdiction — Administration or Estate. 

This is espeoially true where the bookkeeper, after he is enjoined from 
changing the status of the estate, enters on the books of the deceased in 
his own favor a claim for back salary for $24,000, and the manager and 
judge are both heavily Indebted to the estate ; and appeal to equity is 
the more justified where one of the debtors obtaining administration in 
such manner on the day of death is a judge of the superior court, a court 
of gênerai jurisdiction having power to redress such wrongs. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 51-62 ; Dec. Dig. 

<S=>22.] 

Ê^^Por other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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4. ExKctrro«s and Administbatoks ©=17(6) — Right to AppourrMUNT as Ad- 

MINISTÉATOBf— CEEDITOBS— tjNUQUIDATED Cl^IH. 

An ùnliquldated clalm of a superlor court Judge for alleged profession- 
al services to the décèdent, in a state where such judicial offlcers are 
, prphlbited to practice law, such services rendered during the incumbency 
of such judge, wiU not be recognized in equlty as a basis for the prêteuse 
that such Judge was a créditer of décèdent, and therefore entitled t» 
administration. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dlg. tS 53-56; Dec. Dig. <S=17(6).] 

O. BXECUTORS AND ADUINISTBAIOBS <S=>20(7) — DiSQUALinCATION OF Adminis- 
TRATOBS — PBOOF. 

This is especially true where the décèdent held the Judge's promlssory 
note for a large amount, and when application was made on the day of 
death for temporary administration on the ground that the appllcants 
were creditors, proof prima facie must be submitted to the probate judge 
of the existence and genuineness of the debts upon whlch such clalm ia- 
based, and this was not donc. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dlg. § 96; Dec. Dlg. ®=20(7).] 

6. BxKCUTOBs AND Administeatoes <g=>32(l — ^Appointmknt or Administbatob 

— Validity — Equitt. 

Where the statute law of the state provides, "No person shaU be appolnt- 
ed administrator who Is neither of kin to the intestate nor a creditor, 
or otherwise interested in the grant of administration," such prohibition 
is imperative; and an order disregarding it Is nul! and vold, and may 
be so declared at the suit of any one lawfuUy concerned. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dlg. §§ 191-200; Dec. Dlg. ®=»32(1).] 

7. ExECUTOEs and Aduinistbatobs <S=32(1)— Appointment or Administeatob 

— VALiDrrT — EQtriTY. 

This is especially true where the order is obtalned by deceltful state- 
ments that the appllcants were withln the eUglble classes, when in fact 
they were not. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dlg. §§ 191-200; Dec. Dig. <S=>32(1).] 

8. ExECUTOKS and Adminibteatobs <S=»32(1) — ^Appointment of Aduinistba- 

tobs — FBAXJD JUBISDICTION IN EqUITT. 

Such averments are jurlsdictlonal, and. If false, they must be declared 
fraudulent. Myers v. Cann, 95 Ga. 385, 22 S. E. 611. And a court of 
equlty in Georgla has jurlsdlctlon to set aslde the grant of letters of ad- 
ministration obtalned by such fraud. McArthur v. Matthewson, 67 Ga. 
134. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dlg. §§ 191-200; Dec. Dig. ®=:>32(1).] 

9. ExECTJTOBS AND Administeatobs <S='32(1) — Fbattdulent Administbatioit 

— Equitable Relief — Défense — Knowledge of Oedinaby. 

That the ordlnary knew the falslty of such jurlsdictlonal averments, 
but nevertheless granted administration on the day of the decedent's death, 
wlthout notice to the next of kin, is no défense, and is to add collusion 
to fraud. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 191-200 ; Dec. Dig. <S=»32(1).] 

10. ExECtrroEs and Administeatobs ig=>538 — Pbbsons Meddlino with Dé- 
cèdent' s, PbOPEBTT LiABILITY. 

"If any person, wlthout authorlty of law, wrongfully intermeddles^ 
with the personalty of the deeeased Indlvldual whose estate has no regu- 
lar représentative, he should be held and decreed an exécuter in hls own 

©=aFor other cases see same toplc A KEY-NUMBER lu ail Key-Numbered Dlgests & Indexe» 
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wrong, and as such should be Uable for double the value of the property 
so possessed or held by him." Park's Code Ga. § 3886. 

[Ed. Note. — ^For other cases, see E.xecutors and Admlnlstrators, Cent. 
Dig. §§ 2582-2589; Dec. Dlg. ®=»538.] 

11. Bquity <g=»22 — JuEisDicTiON — Fbaudulent Administration. 

The duty of a court of equity to interpose In such a case Is in- 
tensifled when it appears that the admlnlstrators thus appointed were 
the open partisans of certain parties claiming Inheritàble rlghts, and the 
antagonlsts of the plaintifCs ; also where the admlnlstrators thus ap- 
pointed indorsed the notes of the claimants they favor, and take liens 
on thelr dlstrlbutive shares in the entire e.state, In order to obtaln funds 
to conduct the lltigatlon of the résident claimants, and defeat the claims 
of the cltizens of other states. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 51-62; Dec. 
Dig. <S=»22.] 

12. Equity ©=22— Jurisdiction — Fraudulent Administration. 

It is an addltional ground for the interférence of equity, when the 
judge of the superlor court and others not entitled to administration 
represented to the ordinary that the personalty of tlie estate was worth 
$25,000, and gave bond In the sum of $50,000, when they ail knew that 
such personalty was worth much more than $1,000,000, whieh was the fact, 
and the law obliged a bond of $2,000,000. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 51-62 ; Dec. Dig. 
<S=»22.] 

13. Equity ®=522 — Jurisdiction — Fbaudulent Administration. 

The law of Georgla (Park's Code, § 4596) providing that equity. will 
not interfère with the regular administration of an estate except "upon 
the application of any person interested in the estate where there is 
danger of loss or other injury to hls interests," affords in such a case stat- 
utory right for équitable relief. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 51-62 ; Dec. Dig. 
(S=322.] 

14. Equity (©=22 — Jurisdiction — Weongful Administration of Estate. 

Where, under the law of Georgla, the superior court judge of a jndlclal 
circuit has, as in this case, become disqualified, any other superlor court 
judge of the state may grant the relief In equity provided by the Code 
section above elted. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. |§ 51-62; Dec. Dlg. 
<®=>22.] 

15. Equity iê=>22 — Jurisdiction — Wbongful Administration. 

Where such a judge, on a bill wlth proper averments and prayers, 
appoints recelvers and enjoins admlnlstrators unlawfully appointed from 
fûrther interférence wlth the estate, it Is an addltional ground for équi- 
table relief that the parties défendant whoUy refused to comply wlth such 
order and Injunctlon, and for équitable action by the United States court 
to protect the alleged property riglits of a citizen of another state thus 
endangered. This is especlally true where the probate judge of a court 
of record and the sheriff of the county where décèdent died appear as 
wltnesses for the wrongdoers, one of them the judge of the superlor 
court. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 51-62; Dec. 
Dig. ©=322.] 

16. Equity iS=22 — Executors and Administrators <®=»122(2) — Jurisdiction 
— Wbongful Administration of Estate. 

Under the law of Georgla, temporary administrators hâve only the right 
to collect and préserve the estate. Where such administrators, appointed 
as above stated, pay the claims, lease or loan out mules and other live 
stock, lease large bodles of land In the hlghest stace of cultivatlon, pay 

<S=9Fâr other cases see same topic & KEY-NUMBER In ail Ke;-Numbered Dlgests & Indues 
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alleged debts of the décèdent, and enter a charge of $24,000 on the boolts» 
of the décèdent In favor of one of thelr number, who had been worklng 
for years at a monthly salary of $125, and made other expenditures in 
considérable amount, it will justlfy the interposition of equity with the 
administration. Park's Code Ga., 3935; Baumgartner v. McKlnnon, 137 
Ga. 166, 73 S. B. 518, 38 L. R. A. (N. S.) 824. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 51-62; Dec. Dig. 
(©=>22; Execntors and Adminlstrators, Cent. Dig. §§ 495, 495%; Dec. 
Dig. (Ê=>122(2).] 

17. EXECUTOBB AND ADMINISTEATOES <S=>H6 WBONarUL ACTS OJ Administba- 

TOKs — Administeators' Bond — Plkdqe of Phopertï dp Estate. 

Where the admlnlstrators thus appointed, after the bill in the District 
Court of the United States was filed, sought to give bond in the sum of 
$1,000,000 to secure the personalty, and deposlt, In order to obtaln surety 
thereon, stocks and bonds of the estate in the value of $500,000, under 
the joint control of a surety company, such action was in violation of 
their trust and contrary to public pollcy. Fidellty & Deposit Company t. 
Butler, 130 Ga. 225, 60 S. E.'851, 16 L. R. A. (N. S.) 944. 

[Ed. ÎNote. — For other cases, see Executors and Admlnlstrators, Cent. 
Dig. § 484 ; Dec Dig. <3=»116.J 

18. Courts <S=»490— Equity <|=>44^Executor8 and Administeatobs <s=32(l) 

FbAUDULBNT APPOINTMENT of AUMimSTRATOB JUEISDICTION IN EQUITÏ 

— "COUITT." 

"Comlty" is courtesy, and courtesy cannot be available as a cloak for 
fraud; besldes, comlty Is no shield for those who, as in this case, claim 
to be, but are not, oflicers of a court. A judgment of the probate court 
in Georgla grantlng permanent letters of administration to one who Is 
nelther next of kin nor a credltor, nor othervvise entitled to administration 
under the provisions of the Civil Code, may be set aslrté In a direct pro- 
ceeding in equity at the Instance of heirs at law on the ground tbat 
there was a false and fraudulent représentation In the application that 
the appllcant was next of kin to the décèdent. Wallace v. Wallnce, 142 
Ga. 408, 83 S. E. 113. The same power of redress in equity obtains 
against a false and fraudulent averment that the applicants are credltors. 
In ail cases of fraud, except in the exécution of a wlU, equity has con- 
current jurisdlctlon in Georgla with the courts of law. Park's Code Ga. 
{ 4621. 

[Ed. Note.— For other cases, see Courts, Cent Dig. |§ 1343, 1344; Dec. 
Dig. (®=490; Equity, Cent Dig. §§ 141-145; Dec. Dig. <S=>44; Action, 
Cent Dig. § 144; Executors and Admlnlstrators, Cent. Dig. §S 191-200; 
Dec. Dig. ®=>32(1). 

For other définitions, see Words and Phrases, îlrst and Second Séries 
Comlty.] 

19. Courts '©=371(2)— Jueisdiction — Fédéral Courts. 

The remédies in equity afforded by state statutes may, with the proper 
parties and averments, be made available in the equity courts of the 
United States. 

[Ed. Note.— For other cases, see Courts, Cent Dig. 5§ 007, 973; Dec. 
Dig. ®=371(2).] 

20. Equity i©=»22 — Jubisdiction — Fraudulent Administration of Estate. 

When a judge of the state superior court, having jnrisdictlon in equity, 
is fippointed administrator in the manner above described, and as sudi, 
shortly after his appointment confers with the leading counsel of the 
admlnlstrators, and of the claimants vvhose cause they advocate, and nfter 
such conférence such judge, on promise of the counsel that he will be 
"taken care of," reslgns the judgeshlp, another person is the next day ap- 
pointed as judge of the circuit and the latter, on thé application of the 
ex- judge thus resigning, now acting as soliciter, at once vacates the 
orders for the prote ction of the estate theretofore passed by the other 

«=»For pther case» see same topic & KEY-NUMBER In an Key-Numbered Digesta & Indexta 
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State court judge who had jnrisdiction, the gravity of the appeal to the 
national court, by the citizens of other states, for the protection of thelr 
alleged property rights, seems enhanced. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. |§ 51-62 ; Dec. Dig. 
.Ê=22.] 
21, Equity ©=383— Jurisdiction— Scope of iNQriRY — Fbaudulent Admin- 
istration or ESTATE. 

On this prelimlnary hearing the disputed rlght to inherltance cannot be 
settled, but the plaintiffs, citizens of other states, hâve the right to be 
heard, and to hâve the évidence takeii according to the established pro- 
cédure in equity, and In the meantime to hâve the estate preserved. In 
Its présent condition, the estate is serlously in danger, it is largely in 
cash or its équivalent, and, slnce it is not in lawful judiclal possession, it 
has not the protection which the law proyides. The motion to dlsniiss is 
denied, and decree allowing injunction and appolnting the receivers may 
be taken. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 762-766, 768^ 
Dec. Dig. <@=j363.] 

Suit by one Jennings and others against one Smith and others. Mo- 
tion to dismiss denied, injunction granted, receivers appointed, and 
an order made that the cause proceed in equity. 

Callaway & Howard, of Augusta, Ga., John J. & Roy M. Strick- 
land and E. K. Lumpkin, ail of Athens, Ga., P. Cooley, of Jefïerson, 
Ga., F. H. Colley, of Washington, Ga., and S. C. Upson, H. S. 
West, and T. J. Shackelford, ail of Athens, Ga., for plaintiffs. 

Hamilton McWhorter, of Athens, Ga., Sibley & McWhorter, of 
Lexington, Ga., Horace M. Holden and Cobb, Erwin & Rucker, ail 
of Athens, Ga., E. F. Noël, of Lexington, Miss., Tye, Peeples & 
Tye, of Atlanta, Ga., D. W. Meadow, of Elberton, Ga., and Paul 
Brown, of Lexington, Ga., for défendants. 

J. S. James and J. R. Bedgood, both of Atlanta, Ga., U. V. Whip- 
ple, of Cordele, Ga., Sam Swilling, of Royston, Ga., J. N. Talley, of 
Maçon, Ga., C. F. Rhodes, of Yazoo City, Miss., and H. H. Perry 
and W. A. Charters, both of Gainesville, Ga., for interveners. 

SPEER, District Judge. [1] The fédéral question in this case exists 
because the judicial power of the United States extends to contro- 
versies between citizens of différent states. Plaintifïs are citizens of 
Louisiana, the défendants of Georgia, and many of the latter ré- 
side in the Southern district and in the Northeastern division, in 
which the bill was filed. The jurisdiction of this court, because of 
diversity of citizenship, is therefore clear. Jurisdiction in the ter- 
ritorial sensé is equally clear. The résidence of one necessary de- 
fendant in the district, in the appropriate division, will in proper 
case draw to the court there the rights of ail concerned, if essential 
to complète détermination ; that is, to final decree. 

Is there also jurisdiction in equity? The undisputed facts will 
ans%ver. James M. Smith, on the llth day of December, 1915, was 
visited by sudden dèath. Unmarried, a man of mysterious origin, 
abnormal methods of life, of strong and dominating mind, he had 
accumulated a fortune which many termed millionaire might well 
covet. As a peddler among a people in their utmost penury, he had 

®=»For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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açquired the means of collegiate éducation. From the seat of his 
peddler wagon he stepped to the head of his class. His degree won, 
he repaired to the mountains where he was known, to borrow a 
paltry sum with which to buy the first acres of that landed domain 
which at his death a prince might hâve envied. The remorseless 
beneficiary of the intolérable System by which a state, founded to 
relieve the victims of légal oppression, for years farmed out to selfish 
greed the labor and the lives of its wayward, its unfortunate, its 
erring, and its félons, he drove his serfs in stripes and chains as the 
taskmasters of Egypt drove the ancient people of God. His whip- 
ping boss was a material witness. 

With such unresisting, such frantic labor, in recurring harvests 
for ail the years of his manhood Hfe, his broad acres were white 
with the snowy luxuriance of cotton, or golden with corn and grain. 
Shrewd, economical, from the teachings of thrifty trade in the days 
of poverty, he well knew the value of every penny, a.nd his amass- 
ment of wealth was sure, steady, and swift. Whilé no adéquate 
estimate had yet been possible, that his accumulations may be 
counted by millions may not be doubted. But the inévitable hour 
came. The strong man fell, and on that day the shades of night had 
scarcely fallen when his milHons were in the hands of four men, two 
his salaried servants, one a neighbor without right, and yet another 
the judge of the only state court of gênerai jurisdiction with 
power to resist the wrong and to protect those entitled to in- 
heritance from loss and injury. Thèse men are termed temporary 
administrators. They are Mitchéll, the dead man's bookkeeper, 
Arnold, his neighbor, Holder, hiS manager, and Meadow, judge of 
the superior court. 

To the dead man not one of them was even remotely related. 
While there were that day in the house of the dead, and about his 
corpse, those who it is now cbntended were of hisinheritable blood, 
they were kept in utter ignorance of the Scheme to seize adminis- 
tration. The four sped away after dark, found the ordinary, and 
obtained the appointment. The pretense for this preçipitate action 
was the fear on the part of those acting that an illegitimate mulatto 
on the plantation (who claimed to be the son of James M. Smith), who 
at the time was under the influence of drink, would bring about 
a revolt or insurrection. To those who know the intrepid character 
of the white men of that section, this statement will not be im- 
pressive. Certainly it does not appreciably afïect the mind of the 
court. 

[2-5] Now by the state law certain classes are entitled to administra- 
tion. One is the next of kin. The four men appointed were not 
kin at ail. The same Code section (3943) provides that, where no 
application is made by the next of kin, a créditer may be appointed. 
We hâve seen that the next of kin had no opportunity to apply, and 
the appointées applied as creditors. But they were no more credi- 
tors than kin. One, Arnold, testified that Smith owed him nothing, 
and he owed Smith nothing. Mitchéll, who had long before an- 
swered an advertisement for a bookkeeper, but who could not come 
antil Smith had paid his board bill and bought his railroad ticket, 
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had annually received for his services the sum of $500 and his room 
and board. This man now (and after he was enjoined by this court 
from changing the status of the estate) entered on the account 
books of his dead employer a charge in his own favor of $24,000. A 
part of this he states was made up by "tacit" promises of Smith to 
pay him a yearly salary of $6,000. As a witness he is incompétent, 
for Smith is dead ; but, if compétent, his testimony would not seem 
probable. Against Meadow, Smith held a promissory note of $4,- 
000, and against Holder, similar notes of more than $20,000. 
Meadow's alleged claim against Smith is an unliquidated and in- 
definite demand for professional services rendered while himself 
a judge of the superior court. Since 1824, a superior court judge in 
Georgia is prohibited to practice law. Code, § 4837. He, too, as a 
witness, is incompétent. No proof was made before the ordinary 
that any of thèse men were creditors. They must offer proof before 
the probate court that they are creditors. Schouler on Wills, Exec- 
utors & Adm'rs (5th Ed.) par. 1115. In fact, they were nothing 
of the sort, and two, at least, were heavily indebted to the estate. 
[6] Another provision of Code section 3943, supra (clause 8): It 
provides : 

"No person shall be appolnted admlnistrator who Is neither of kin to the 
Intestate, nor a creditor, nor otherwise Interested in the grant of adminis- 
tration, except in the cases before provided." 

[7-9] Thèse men are within no exception. This prohibition is im- 
perative, an order disregarding it is a transgression of authority, is ut- 
terly null and void, and may be so declared at the suit of any one 
lawfuUy concerned; especially null and void would be such an or- 
der when by fraud, without évidence or hearing, the order is 
obtained by deceitful statements that the applicants were with- 
in the eligible classes, when in truth and in fact they were not. 
The averment is jurisdictional. If false, it must be declared fraud- 
ulent, and the judgment thereby contained wholly void. The judg- 
ment of a court having no jurisdiction of the person and subject- 
matter, or void for any other cause, is a mère nullity, and may 
be held in any court when it becomes material to the interest of the 
parties to consider it. Code, § 5964. See, also, Myers v. Cann, 95 
Ga. 385, 22 S. E. 611. There the président of a grocery company, 
which was a creditor, was adjudged inéligible, because not a creditor 
himself. The appointment of an admlnistrator, not a creditor or 
next of kin, pronounced fraudulent, and sale by him set aside as 
void: Daniel v. Sapp, 20 Ga. 514. In McArthur v. Matthewson, 67 
Ga. 134, Associate Justice Speer, for the unanimous court, dé- 
clares that the grant of letters of administration by the ordinary 
may be set aside for fraud. "To do this equity has jurisdiction." 
The court cites Mobley v. Mobley, 9 Ga. 247, Wâllace v. Walker, 37 
Ga. 265, 92 Am. Dec. 70, and Markham v. Angier, 57 Ga. 43. In 
the more récent case of Neal v. Boykin, 129 Ga. 678, 679, 59 S. E. 
912, 121 Am. St. Rep. 237, the doctrine is reasserted. Thé court 
quotes with approval the language of the learned and careful Mr. 
Justice Cobb in Jones v. Smith, 120 Ga. 642, 48 S. E. 134: 
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"If It could be made to appear that the judgment of the court of ordlnary 
appolnting the * * * administrators was the resuit of a f raud perpetrat- 
ed upon that court by a false représentation, * * * it may be that the 
défendants would hâve a remedy by a direct proceeding In equity to set 
aside this judgment on the ground of fraud." 

The court concludes tbat, if the letters of administration were the 
result of a fraud perpetrated on the court by false représentation 
that the necessary jurisdictional facts did exist, a court of equity 
would hâve power to set aside the judgment on the ground of fraud 
in its procurement. That the ordinary knevv the falsity but aggra- 
vâtes the wrong. Then collusion would be added to fraud. 

[10, 11] Thèse men are net administrators; they are not officers of 
the State court. The ordinary was prohibited to appoint them. Three 
days later two other administrators were appointed on the péti- 
tion of the invalid appointées. One of thèse is a debtor and a stran- 
ger to the estate, the other is said to be next of kin, but neither the 
application, the method of appointment, the record, or the order is 
such that manifests in the ordinary jurisdiction to add either name. 
The estate, then, bas no légal représentative. This conclusion is in- 
évitable, and the Code section 3886 déclares : 

"If any person, without authorlty of law, wrongfully Intermeddles wlth 
* * * the personalty of a deceased indivldual whose estate has no légal 
représentative, he shall be held and decreed an executor in his own wrong, 
and as such shall be liable * * » for double the value of the property 
80 possessed or converted by him." 

From the order of the ordinary, void for fraud as to the Jurisdic- 
tional averment, fraud which plaintiffs and interveners had no chance 
to meet, void because the ordinary exceeded his power (and the rule 
of eHgibility extends to the appointment of administrators of "any 
sort"), void for reasons of public policy, because an appointée was a 
judge from whom rehef might hâve been sought (2 Shouler on 
Executors and Administrators [5th Ed.] par. 1114), the plaintiffs 
and interveners are nevertheless denied ail right of appeal. This 
order of appointment, then, unless the relief hère sought is grant- 
ed, has placed the vast power and influence of the decedent's mil- 
lions, of his lands, of his counsel, his employés and agents in the 
hands of men who, so far from beitig disinterested as the statute 
requires, are the avowed and immovable partisans of one class of 
claimants. 

In their sworn answer they déclare that the incontestable évidence 
shows the title in this class. It is composed of the descendants of 
Zadoc Smith. But this avowal in their answer, and this unequivocal 
déclaration in favor of Zadoc Smith's descendants, is not ail, nor in- 
deed the most potent and dangerous partisanship, their conduct has 
disclosed. Money, much money, was essential to support the claim 
of those whose cause thèse illegally appointed administrators had 
espoused. How was this to be obtained? A committee of ways and 
means, composed of the self-appointed administrators and certain 
potential counsel, was convened. One of the administrators is a Mr. 
Arnold. He is a rich man, but does not esteem the possibility of 
dying rich as in even a slight degree a reproach upon his name and 
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famé. A proposai that he should finance the litigation of Zadoc Smith's 
progeny by two of his wives was greeted with Mr. Arnold's unwaver- 
ing disapprobation. He, however, indorsed their notes of hand. The 
other appointed administrators also added their personal guaranty to 
negotiable paper, which otherwise might hâve been unmerchantable 
as the I. O. U.'s of Wilkins Micawber. But this financial expédient 
did not suffice. Mr. Andrew Erwin, with Mr. L. K. Smith, had been 
added to the list of temporary administrators. Mr. Erwin is a banker. 
Through his bank he arranged another loan for the descendants of 
Zadoc. This was for several thousand dollars, and was secured by 
liens on their distributive shares in the entire estate. If their right 
thereto is established, the security cannot be challenged; but can as 
much be said for the disinterestedness of thèse administrators ? 
The relating testimony of Mr. Erwin is as foUows : 

"Q. Now, Mr. Ervvln, tell us what, if anything, you hâve done as temporary 
administrator to finance thèse people who claim this estate by reason of be- 
Ing descendants of Zadoc Smith? A. Well, I hâve indorsed note for Zadoc 
Smith for $350. I hâve indorsed note for Mr. Green and Henry Smith for 
ifeOO. Q. EachV A. No, sir; $600 together. I secured loan for them, for the 
Mississippi heirs. Now, I don't remember how much I got for each one. Q. 
You say you secured, that you made yourself personally liable? A. No, sir; 
they put up their interest in the estate as security. I negotiated the loan 
for them. Q. What form is that security in? A. It is a flrst lien on their 
Interest, as I understand it. I never saw the papers. Q. Who holds them? 
A. The Commercial Bank holds some, and the Georgia National Bank. Q. For 
how much? A. I cannot say. Q. In your opinion? A. They aggregate in the 
neighborhood of $3,000 or $4,000. Q. That goes to the Mississippi heirs, 
Mississippi claimants? Any other than the Phœby Smith descendants? I 
take it for granted that, when you speak of the Mississippi claimants, you 
mean those descended from Robert Smith. Now, then, are any others includ- 
ed in that arrangement, except those descended from Robert Smith? A. Yes; 
Zed Smith. I do not know who he is descended from. I do not know what 
the name of his father was ; but Zed Smith, aud Henry, and I believe John L. 
over there. • * * i hâve never seen that paper, drawn by attorneys of 
bank and turned over to offlcer of bank. I understand that it is a flrst lien 
on their interest in the estate. Q. And you secured that? A. Yes, sir. Q. 
Are you indorser on that in any way? A. No, sir; not on that. * * * i 
am vice président of the Commercial Bank. Q. Now, then, is there any 
other arrangement for paying or advancing money to any of thèse claimants? 
A. No, sir; not that I know of. Q. What hope or prospect hâve you to be 
relmbursed in the Instances in which you became jiersonally liable, in the 
event thèse persons for whom you indorsed do not recover this estate? A. 
In some instances I will get my money ; in others, I will not. Q. You and 
they, in couimon, look forward to the rocovery of this estate as the means of 
paying you, and reiuibursing you? A. Yes, sir. Q. Thèse obligations made to 
the bank, in which they hâve given a flrst lien on their interest in the estate, 
in the event they fail to recover their interest there, what is the prospect of 
the bank's collecting ou that? A. Where secured by flrst lien ouly, I think 
it would be very slim. Q. So that the security of the bank there, of which 
you are vice président, is also largely dépendent on their success in this liti- 
gation? A. Yes, sir. Q. Now, something bas been said, Mr. Erwin, about ad- 
vancing money to pay traveling and time, per diem, to varions people who 
hâve attended as witnesses at Augusta and hère. Tell us, please, just what 
that arrangement is? A. That is a note signed by the attorneys and adminis- 
trators and heirs of Zadoc Smith's descendants for $2,000, made to the 
Georgia National Bank, out of which we pay their expenses and per diem. 
Q. (by the Court). You dlsburse the fund? A. Yes; I disbursed the fund 
myself. Q. You disburse the fund for the conduct of their litigation? A. 
That part of the $2,000 that has been expended. Q. (by Mr. Howard). Will 
232 F.— 59 
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you say ]ust who are the parties to that note or obligation? A. N. D. Ar- 
nold — Q. N. D. Arnold Is now t^mporary administrator? A. Yes, sir. Q. 
Is he one of the persons selected by the same clalmants for permanent ad- 
ministrator? A. Yes, sir. Q. You are also selected for permanent admin- 
istrator by them ? A. Yes, sir. Q. Who else Is selected for permanent admin- 
istrator? A. L. K. Smith. Q. And this note for $2,000, for that purpose, that 
Is in the national bank? A. The Georgia National Bank. Q. (by the Court). 
I would lilve to ask if the fund raised in the raanner which you stated, 
where that fund is? A. It is in the Georgia National Bank, that portion 
that has not been expended. Q. Ail f unds which hâve been raised for the pu»-- 
poses of the lltigation, in the way you hâve mentioned, were deposited with 
the Georgia National Bank? A. Yes, sir. Q. Subject to whose check? A. 
Subject to my check, as agent. Q. As agent for the Zadoc Smith heirs? A. 
As agent for that fund, as I understood it. Q. Well, in whose interest are 
you agent? A. ïhat is in the interest of the heirs. Q. The fund itself has 
no concern — A. That is in the interest of the heirs, the Zadoc Smith heirs." 

Not without signifîcance are the large crédits the persons assuming 
to be administrators now accorded the descendants of Zadoc Smith. 
Some lived in a remote section of an adjoining county ; some in distant 
States. If thèse newly discovered, thèse voluntary, philanthropists had 
ever loaned them, or either of them, a penny in ail the past, the évi- 
dence does not disclose it. 

[12] In the meantime other claimants of the vast inheritance appear- 
ed. They are the descendants of William and Lucinda Smith, late of 
Cobb county, Ga. They contend that James M. Smith is the son 
of William and Lucinda; that he left home early in life, enraged 
at the opposition of the family to his attachment to, and his de- 
sire to make his wife, a Miss BuUard, a girl of the neighborhood. 
Thèse claimants live in Georgia and other states. They hâve inter- 
vened in the original bill before the court. They pray for the 
relief therein sought, and hâve submitted many affidavits and other 
proof. Uncontradicted, thèse would seem prima facie to support 
their claims. Through their counsel they became aware of the ex- 
traordinary proceedings in Oglethorpe county. They learncd that 
Judge D. W. Meadow, through whose court they must seek redress, 
had himself gone with the others in decedent's care, and at 7 p. m. 
on the day of death, secured his appointment as administrator; that 
a debtor, he declared himself a créditer; that, with the others, he had 
stated to the ordinary that the personalty of the estate was $25,000, 
and then they had given a bond of $50,000, when the personalty in 
value was more than $1,000,000, and the bond should hâve been more 
than $2,000,000. Of thèse values Meadow, Mitchell, Holder, and 
Arnold must hâve had substantial knowledge. Meadow was for many 
years the decedent's spécial and confidential counsel. He had negoti- 
ated loans yet oUtstanding, nearly, if not quite, ten times the value of 
personalty he gave to the court. Mitchell, the dead man's bookkeeper, 
had also accurate knowledge. Holder, his manager, was himself a 
debtor in nearly the amount given the ordinary ; and Arnold, probably 
the richest man in the county, save Smith, knew approximately the 
accumulations of his rival plutocrat. But we are not left to conjec- 
ture. Each of thèse men testified that they knew at the time they 
made out the application that the personal estate was more than $1,000,- 
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000, and in a short time (but not until the bill was filed in this court) 
they gave bond in that amount. 

Other facts of grave import came to the knowledge of other claim- 
ants. Hopeless in that famous Northern circuit, whose renown hàs 
been made enduring by Toombs, the Stephenses, Hill, Lewis, Reese, 
Billups, Reed, Thomas, Andrews, and many another on the bead roU 
of Georgia's illustrions sons, they had to look elsewhere for initial 
justice— indeed, for the primai right to cross the threshold of a court 
of compétent power. 

[13, 14] When T. R. R. Cobb undertook the codification of the laws 
of Georgia, he included therein this salutary provision : 

Section 3999, Code of 1895 (Park's Code, § 4596): "Equlty wlU not inter- 
fère witli tlie regular administration of estâtes, except upon application of 
the représentative, either, flrst, for construction and direction ; second, for 
marshalling ttie assets ; or upon application of any person interested In the 
estate, where there is danger of loss or other Injury to hls interests." 

To this remedy, thèse interveners hère, who claim to be the heirs 
of William and Lucinda Smith, and through their inheritable blood 
entitled to the estate of their alleged brother, James M. Smith, now 
resorted. The record bristles with facts tending to show danger of 
loss and injury to those entitled. 

[15] Judge Meadow, the judge of the Northern circuit, including 
Oglethorpe county, as we hâve seen, was now disqualified. By the laws 
of Georgia, any other superiôr court judge might act, and a bill to en- 
join the amazing proceedings in that county with regard to this estate 
was presented to Judge Fite, of the Gherokee circuit. The averments of 
the bill were ample, injunction was gfanted, and receivers appointed. 
The receivers, ône of whom was a solicitor gênerai of the state, an- 
other an assistant United States attorney, and ail men of character, 
hastened to Smithonia, which had beeh the home of the dead. The 
décree of the court was read to one of the administrators there, Mr. 
Mitchell. He also read the bill. He consul ted by téléphone with the 
leading counsel for the administrators, whose son-in-law had now been 
added to the list, now six in ail. Mitchell, as he states, was advised 
to disregard and defy the decree of the state court of gênerai juris- 
diction, fully empowered to act. In any event he did this. The receiv- 
ers of the state court were not only refused possession of the assets, 
but they were treated with marked personal disrespect. The hos- 
pitality at Southern plantations is widely known. The weather was 
freezing. When the receivers of the state court would shut a door 
to exclude the bitter cold, again and again it was violently slammed 
open. They were in an insolent way charged for their board and 
lodging, ând yet the facts disclose that one of the illégal administrators 
has been removed from an adjacent county, has been quartered witli 
his fâmily, without any charge for rent, in the home of the décèdent, 
that some expenditures from the estate hâve been made for his comf ort, 
and that he is to be maintained there at the expense of the estate. 
They could not obtain any conveyance, and, though one of them had 
passed three score and ten, they were forccd to walk four miles to 
reach the nearest train. But this is not ail. When the sherifï was 
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asked to serve the decree of the superior court of the Cherokee cir- 
cuit on the illegally appointed administrators, he obstinately refused, 
and left for his home. This officiai now appears as a witness for the 
défense! 

The ordinary, judge of a court of record, is not content with 
exemplifications theref rom, but is also a déponent for the défense. It 
was then, perhaps, not wholly without justification, when the counsel 
for the receivers, a member of the bar of such distinction that he had 
been United States attorney for half of the state of Georgia, remarked 
to one of the servants of the administrators that the law made for ail 
should control, this man replied: "That don't go in this county, when 
Marse Hamp says 'No.' " As the soldiers of Lee termed their hero 
chieftain "Marse Robert," so some of their sons and grandsons, it 
seems, there addressed the virile and versatile leading counsel for the 
défendants as "Marse Hamp." 

But the men who had resolved to control the estate of the dead 
millionaire were now not without appréhension. The resolute char- 
acter of the judge who had enjoined them was well known. He in- 
deed at once instituted proeeedings to punish the contemptuous treat- 
ment of his decree. It was seen that something must be done. In a 
neighboring city, but in another judicial circuit, lived Judge Charles 
H. Brand. He was awakened at 2 o'clock in the morning by counsel 
for the illégal administrators, They now prayed for an injunction to 
forbid their own clients f rom turning over the assets to the receivers of 
Judge Fite. The injunction was granted. It is not surprising that 
during the hearing before this court the counsel for the administrators 
should disclaim any défense or benefit flowing from the injunctive 
order of Judge Brand. It is, however, before the court, and we can- 
not shut out the light it affords on the daring purpose of those who 
sought it to hold in this astonfshing way the vast possessions of the 
décèdent, to win the hundreds of thousands involved in commissions, 
fées, and the like, with the probable effect of making a just and 
righteous inquiry, in the local courts, as to who are the lawful inher- 
itors, utterly impossible to the plaintifïs, who are citizens of other 
States. 

[16] Notwithstanding the injunction Judge Brand had granted in 
some "wee short hours ayont the twal," the forebodings of the subtle 
mentalities guarding and guiding the pseudo administrators were not 
altogether allayed. Judge Meadow had spiked his own battery. He 
was yet, however, the judge of the superior court of the Northern cir- 
cuit, and of Oglethorpe county. It was thought necessary to get him 
out of the way. In this crisis he came, or was induced to corne, to 
Athens. There he found the strong and resourceful mind of the lead- 
ing counsel for the administrators. A brief consultation ensued be- 
tween this gentleman and Judge Meadow. The latter in his testimony 
inf orms us it was agreed that a place would be found for him in con- 
nection with the estate. The promise was indefinite, but satisfactory. 
The judgeshiphe agreed toresign; but the judge and the ex-judge 
must now make haste. They had but a few minutes to spare. They 
caught the Seaboard Air L,ine for Atlanta. When they reached the 
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Capitol, it was night. They had their supper, and sought the Execu- 
tive. His Excellency was accessible. The situation was fully explain- 
ed. The Governor acted doubtless with grave, but surely with brief, 
délibération. With the speed of electricity a message was sent from 
the executive mansion to Mr. Worley. He was invited to corne at once 
to Atlanta. But everything must be donc decently and in order. It 
was concluded that the résignation of Judge Meadow could take full 
force and effect only under the dôme of the capitol itself. Next morn- 
ing the consummation ensued. Meadow put off the ermine, and 
Worley put it on. The new judge then homeward took his way, but 
not wholly unattended. Ex-judge (now Counselor) Meadow, and other 
counselors for the Zadocs and the administrators, were of the party. 
In accordance with the Napoleonic maxim, that victories must be 
swiftly followed up, in successive orders, ail ex parte, the new judge 
and the gifted members of his bar fell upon Fite. The orders of the 
latter were "modified" ; that is to say, they were annulled. Now, 
thèse decrees of the judge of the Cherokee circuit, in the orderly ad- 
ministration of justice, were of force until they were modified by 
himself or reversed by the proper appellate authority. They werè, 
however, in this way set at naught. The pseudo administrators, whol- 
ly unembarrassed, paid claims, leased or loaned out the mules and 
other live stock, leased large bodies of land in the highest state of 
cultivation, paid alleged debts, one to a member of the illégal board, 
in whose favor, as we hâve seen, a charge of $24,000 was also entered 
on the books of the estate, and made expenditures in considérable 
amounts. None of thèse things could temporators lawfully hâve done. 
Code, § 3935; Baumgartner v. McKinnon, 137 Ga. 166, 73 S. E. 518, 
38 h. R. A. (N. S.) 824. Their sole duty is to collect and take care 
of the effects of the deceased. Code, § 3935. In the meantime, no 
bond to secure the vast personalty of the estate had been taken. 

[17] But now the bill before this court, at the instance of citizens of 
other States, was filed. It was instantly perceived that it was judicious 
to furnish some sort of protection to the large volume of liquid assets. 
To do this the putative administrators gave bond in the sum of $1,- 
000,000. Their surety was a great bonding company. It is gravely to 
be doubted whether any state in their equivocal conduct was more 
hazardous or more abhorrent to public policy than the means by 
which the signature of the security on the bond was obtained. Among 
the other assets in the hands of the administrators were stocks and 
bonds of unquestionable value, to the amount of $500,000. Had thèse 
men been administrators de jure, with the possession of thèse secu- 
rities, they could not part, save after formai proceedings, with public 
notice, and due order of the court. In fact, they placed them under 
the joint control of the surety company and themselves, and on spécial 
deposit in the National Bank of Athens. In this way the trust was 
made to become surety for itself. Thèse large values of the estate 
were pledged as security against the misconduct or the mismanagement 
of the administrators. In 130 Ga. 225, 60 S. E. 851, 16 L. R. A. (N. 
S.) 994, in the case of Fidelity & Deposit Co. v. Butler, it has been 
held that such disposition of the assets of an estate to secure the bond! 
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of a fiduciary agent is contrary to public policy. Indeed, so unequivocal 
was their misuse of thèse valuable assets that the bonding company, 
by formai ofifer in judicio pending the trial, asks and submits to the 
direction of the court with regard thereto. 

[18-20] It is, however, insisted that this court is powerless to grant 
the relief sought by citizens of other states, because of their constitution- 
al right to hâve their controversy determined hère. It is urged that the 
doctrine of comity between the state and the United States courts 
will prevent it. Comity is courtesy, and courtesy cannot be available as 
a cloak for fraud. Besides, comity is no shield for those who, as in 
this case, claim to be, but are not, officers of a court. The principles 
of equity confer upon this court the power to enjoin such wrongs, and 
to take order toprotect the assets in hazard "ratione materiae," set forth 
in the averments of the plaintiffs' bill and amendments. It is an 
ancient doctrine of equity that the most solemn documents, even the 
judgments of a court, are vitiated for fraud, and no state bas sur- 
passed Georgia, either in its statutes as expressed in the Code sec- 
tions, or in the décision of its highest appellate tribunal, in the main- 
tenance of this doctrine. It is urged with great pertinacity that this 
doctrine does not apply to the administration of estâtes. It has, how- 
ever, been expressly held by the Suprême Court of Georgia, in Wallace 
V. Wallace, 142 Ga. 408, 83 S. E. 113, that a judgment of the court of 
ordinary granting permanent letters of administration to one who was 
neither next of kin, nor a creditor, nor otherwise entitled to admin- 
istration under the provisions of Civil Code, § 3943, "may be set aside 
in a direct proceeding in equity at the instance of heirs at law, on 
the ground that it was falsely and fraudulently representçd in the 
application for letters of administration that the applicant was next 
of kin to the décèdent." The same power would redress in equity a 
false and f raudulent averment that the applicants are creditors. 

Great reliance was placed by counsel for the respondents on the 
line of authorities, beginning with the case of Broderick's Will, 21 
Wall. 503, 22 L. Ed. 599, to the effect that a judgment probating a 
will could not be assailed for fraud. But even in that case it was held 
that, while equity would not disturb the opération of a will, it would 
give relief to parties injured, againgt those who are in possession of 
the decedent's estate or its proceeds mala fide, or without considéra- 
tion. 

The learned counsel for the administrators can perceive no distinc- 
tion between a proceeding in equity against the probate of a will and 
one to restrain the action of administrators who secured their appoint- 
menl by fraud and to the injury of the heirs at law. They contend 
that the administration of assets and the probate of wills stand upon 
precisely the same footing. The state of Georgia, however, has in a 
statutory way pointed out the distinction. Section 4621 of the Code 
of 1911 declared: 

"In ail cases of fraud (except * ♦ • in the exécution of a will) equity 
luis concurrent jurlsdiction with the courts of law." 

The same Code section (4596), as we hâve seen, bestows upon equity 
the jurlsdiction "to interfère with the regular administration of estâtes 
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upon the application of any person interested in the estate, 'where 
there is danger of loss or other injury to his interest." A fortiori, 
would this power be effective where the appointment of the adminis- 
trator and the administration of the estate is irregular beyond précè- 
dent. Besides, the case of Broderick's Will is one of a long line of 
authorities, announcing the principle that, while altérations in the juris- 
diction of the state courts cannot aiïect the équitable rights themselves 
remain, yet an enlargement of équitable rights by the state may be 
administered by the United States courts as well as by the courts of 
the state. It follows that whatever may be the rule in regard to a 
will, as we hâve seen, administration is placed by the law of the state 
on a différent footing, and the remedy in equity afïorded by the 
state statutes, with proper parties and averments, may be made readily 
available in the equity courts of the United States. Besides this, a 
long line of authorities, beginning with Ann Payne v. Zadoc Hook, 
7 Wall. 425, 19 L. Ed. 260, and ending with Simon v. Southern Rail- 
way, 236 U.S. 115, 35 Sup. Ct. 255, 59 L. Ed. 492, confers the gên- 
erai equity jurisdiction, irrespective of statute, to afford such relief 
in the courts of the United States, even where the state has con- 
ferred exclusive jurisdiction of administration on its probate court. 

[21] It is, however, urged that we should deny jurisdiction because 
in the présent state of the case the heirs of Zadoc Smith show the 
stronger claim or right of inheritance. It would be surprising, in view 
of the financial and other assistance afïorded them by the pseudo admin- 
istrators and their counsel, was this otherwise. On this preliminary 
hearing, this right of inheritance cannot be settled. The plaintiffs, 
citizens of Louisiana, for the purposes of this hearing, shovir a suffi- 
cient claim. They show their right to be heard, and to hâve the 
évidence taken according to the established procédure in equity. We 
cannot close the doors of the court to their prayers for relief. Others, 
interveners, in varying degree, show an equal right. They, too, are 
entitled to be heard. It may not be doubted that many powerful in- 
fluences combined to strengthen the claim of the heirs of Zadoc Smith. 
But it is the duty of a court of equity to bend the listening ear, and 
hear the plaint of the humblest and most obscure. 

In the meantime the estate should be preserved. For the reason, 
then, that the appointment of the temporary administrators on the 
llth of December, 1915, was procured by fraud, and that the ordinary, 
because of the prohibition of the statute, had no power to appoint them, 
it is for the purposes of this case held that they are not temporary 
administrators, or officers of the court, and that their possession of 
the estate of the late James M. Smith is not the possession of the state 
court, or its officers, but is the possession of executors de son tort. 
The appointment of the additional administrators, made on December 
14th, is less culpable; but the record does not disclose their right to 
administration. They were added at the request of the first appointed, 
who are not administrators at ail. One was not a créditer, but a 
debtor. Other reasons for the équitable relief sought are scarcely 
less cogent. In its présent condition, the estate is seriously endan- 
gered. It is largely in cash, or its équivalent, and it has not the pro- 



936 232 FEDERAL REPORTEE 

tection which the law provides. For thèse reasons, and for others that 
might be pointed out, the motion to dismiss is denied, and a décrétai 
order may be taken, granting the injunction and appointing receivers 
in accordance with the prayers of the bill, the amendments, and inter- 
ventions. The possession of such receivers will, in our judgment, be 
the first judicial possession of the assets of the décèdent. 

It is further ordered that the cause proceed as is usual in equity. 



CENTRAL TRUST CO. OF ILLINOIS v. CHICAGO, A. & N. RY. CO. 

(ILLINOIS CENT. R. CO., Intervener). 

(District Court, N. D. lowa, B. D. Aprll 3, 1916.) 
No. 7. 

1. Receivers ®=»152 — Claims Entitled to Préférence — Trust Punds. 

A siim due from one railroad company to aiiother for trafflc balances 
on Interchange of business on account of item's omitted from Its reports 
to the other company, and whleh sum was retalned and used in the opéra- 
tion and maintenance of its road, cannot be recovered from its receiver as 
a trust fund, to take precedence over its bonded indebtedness, where it 
cannot be traced iuto any spécifie property. 

[Ed. Note.— Por other cases, see Receivers, Cent. Dig. §§ 272-275, 278 ; 
Dec. Dig. <S=»152.] 

2. Receivers ©=152— Insolvent Railroad Company — Claims Entitled to 

Préférence. 

Where, however, the bondholders were in control of and operating the 
road when such sums were withheld, and they were necessary and used 
to keep the road in safe operating condition, tlie claim tlierefor Is entitled 
to préférence over the indebtedness to the bondholders. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 272-275, 278; 
Dec. Dig. <g=5l52.] 

3. Receivers ®=>152 — Claims Entitled to Préférence — Operating Expens- 

Es OF Railroad, 

The rule usually applied, liniiting preferential claims against the re- 
ceiver of an insolvent railroad company for operating expenses to those 
arising within six months prier to the reeeivership, is not arbitrary, but 
the giving of such préférence rests in the discrétion of tlie court. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 272-275, 278; 
Dec. Dig. <S=>152.] 

In Equity. Suit by the Central Trust Company of Illinois against 
the Chicago, Anamosa & Northern Railway Company. On inter- 
vening pétition of Illinois Central Railroad Company. Decree for 
intervener. 

Charles L. Powell, of Chicago, 111., and Glenn Brown, of Dubuque, 
lowa, for complainant. 

Walter S. Horton, of Chicago, 111., and Helsell & Helsell, of Ft. 
Dodge, lowa, for intervener. 

REED, District Judge. This suit is by the complainant, an Il- 
linois corporation, to foreclose two certain mortgages or trust deeds 

©::;>For other cases see yame topic & K!3Y-NtJMHKR in ail Key-Numbered Digests & Uidexes 
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made by the défendant railway company, an lovva corporation, upon 
its railroad property in lowa and the income thereof, to the complain- 
ant, December 1, 1904, and April 7, 1913, both of which mortgages 
are to secure the payment of 350 interest-bearing bonds of said rail- 
way company for $1,000 each, dated December 1, 1904, which mort- 
gages were duly recorded in the proper records. 

The bill was filed February 21, 1914, and it is alleged therein that 
the défendant had defauhed in the payment of the principal and 
interest upon said bonds, except the interest falling due December 1, 
1913, and that the railway company is insolvent. Application is made 
in the bill for the appointment of a receiver, and in an answer filed 
by the défendant with the bill its allégations are admitted, and con- 
sent is given to the appointment of a receiver, and G. E. Farmer, who 
was then superintendent and manager of the defendant's railroad was 
appointed receiver of the railroad property. 

In March, 1914, the Illinois Central Railroad Company, whose rail- 
road in lowa is crossed by that of the défendant company at Coggon, 
in that state, and there connects with that road, filed its pétition of 
intervention, claiming that it is entitled, for varions alleged reasons, 
to priority in payment of some $12,300 from the property of the 
défendant railway company in the custody of the receiver, alleged 
to be due the intervener for trafific balances upon interline freight, 
par diem accounts, and other indcbtedness arising ont of the ex- 
change of business between the two railroads as Connecting carriers, 
since the fall of 1911, to the time of the appointment of the receiver, 
and asks that said amount be allowed and paid to the intervener from 
the property of the défendant in the custody of the receiver, prior 
to the payment of the claims of the bondholders secured by the mort- 
gages in suit. The défendant and complainant separately answered 
the intervener's pétition, denying its right to priority of payment of 
its indcbtedness in préférence to the claims of the bondholders, but 
not denying the indcbtedness claimed, except certain items thereof, 
which are disputed. Upon the issues so formed a large amount of 
testimony has been taken, from which and the admissions of the 
pleadings the ultimate facts deemed material are found to be sub- 
stantially as f ollows : 

The défendant Chicago, Anamosa & Northern Railway Company 
(hereinafter called the Anamosa Company) was incorporated under 
the laws of lowa prior to 1904, by Peter Kiene, Henry Kiene, and 
Paul Keine, of Dubuque, lowa, and others, for the purpose of build- 
ing and equipping a standard gauge steam railroad from Ananiosa, in 
Jones county, lowa, in a northwesterly direction to some other point in 
that state, or beyond, as it might later be determined. To aid in the 
construction of such railroad the Anamosa Company originally is- 
sued $150,000 of its authorized capital stock and $350,000 of interest- 
bearing bonds, dated December 1, 1904, due in 15 years, interest 
payable semiannually on the Ist days of Jime and December in each 
year following until fully paid, which bonds were secured by the 
mortgage or trust deed of December 1, 1904, first mentioned jn the 
bill of complaint. With the money derived from the issue of such 
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stock and bonds the Anamosa Company completed îts road prior 
to 1906 from Anamosa to Coggon, in Linn county, lowa, some 20 
miles from Anamosa, where it crosses and connects with the road 
of the intervener. In August, 1911, for the purpose of paying a 
balance owing for building the road to Coggon, and to extend the 
same beyond that place, the Anamosa Company authorized an in- 
crease of its capital stock to $1,500,000 and a new issue of interest- 
bearing bonds in the same amount, to be secured by the mortgage or 
trust deed mentioned in the bill upon its railroad property from Ana- 
mosa to Coggon, and the extension thereof to Quasqueton, in Bu- 
chanan county, 15 miles from Coggon. The company then issued $450,- 
000 of additional stock, increasing the total amount of stock to $600,- 
000. From the new issue of bonds so authorized, when issued, the 
bonds of December 1, 1904, were to be paid, and the remainder were 
to be sold or otherwise used to complète the road to Quasqueton or 
beyond; but none of the new issue of bonds so authorized was ever 
issued. After the increase of the capital stock, and the authorized 
issue of new bonds, Louis E. Meyer and George B. Caldwell en- 
tered into a written contract with Peter Kiene, tienry Kiene, and 
Paul Kiene, three of the five authorized directors of the Anamosa 
Company, to loan to that company $250,000, the estimated cost of 
extending its road from Coggon to Quasqueton, for which notes 
of the Anamosa Compaiiy were to be made in amounts advanced by 
Myers and Caldwell as needed for building the extension of the 
road, to be secured by a pledge of the $600,000 of stock and of the 
$350,000 of bonds dated December 1, 1904. Myers and Caldwell 
then formed a syndicate, so called (not incorporated), as agreed with 
the Kienes, to furnish said loan of $250,000. 

After so arranging for such loan the Anamosa Company entered 
into a contract with the L. E. Myers Company, a construction cor- 
poration of which the said Louis E. Myers was président, to con- 
struct the road from Coggon to Quasqueton. That company did 
build the road to Quasqueton, and the $250,000 loan to the Anamosa 
Company was advanced by Myers and Caldwell, "managers of the 
syndicate," from time to time, to the "L. E. Myers Company," as 
the building of the road progressed, upon certificates of Henry Kiene, 
the then président of the Anamosa Company, and notes of that 
company, indorsed by the Kienes, were made to Myers and Caldwell, 
"managers of the syndicate," for the loan of $250,000 to the Anamosa 
Company, and the $600,000 of stock, and the $350,000 of bonds of 
December 1, 1904, were then pledged and delivered to Myers and 
Caldwell as security for said loan. 

The L. E. Myers Company, a corporation, of which L. E. Myers 
is or was président, and the builder of the road from Coggon to 
Quasqueton, has no connection, it is claimed by Myers, with Myers 
and Caldwell as managers of the "syndicate"; but who were the 
members of said "L. E. Myers Company," if any, other than Louis 
E. Myers, its président, does not appear from the testimony. The 
construction of the road from Coggon to Quasqueton was begun in 
September, 1911, and in the building thereof différences of some sort 
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arose between Myers and Caldwell and the Kienes over its construc- 
tion, or the management thereof, as a resuit of which the Kienes, 
who then were three of the five directors of the Anamosa Company, 
and a majority thereof, retired from such directorate, and Louis 
E. Myers, George B. Caldwell, and others, acting with them and in 
their interests, were elected directors of the An?.mosa Company, 
and constituted a majority thereof. Mr. Myers was then elected 
vice président, and latter chosen président, of the railway company. 
The extension of the road from Coggon to Quasqueton was com- 
pleted during the year 1912, and it developed in the fall of that year 
that the Kienes were then insolvent. 

After the Kienes retired from the control and opération of the 
Anamosa road, Myers and Caldwell, as "managers of the syndicate," 
being then in control of the board of directors of the Anamosa Com- 
pany, and holders of the stock and the $350,000 of bonds of that 
company so pledged to them, took possession of ail of the railroad 
property of that company, as it was agreed in the contract for the 
loan they might do, and through its agents and employés managed 
and operated the road, received the income thereof, and also the 
traffic balances, per diem accounts, and other items of indebtedness 
owing to the intervener for its share of the carriage of the interline 
traffic to and from its road as a Connecting carrier. Of the earnings 
of the Anamosa Company while Myers and Caldwell were so in 
possession and control of the road, also the traffic balances and per 
diem accounts due to the intervener, which were received, the earn- 
ings of both companies were applied to the payment of the im- 
provement of the roadbed, bridges, railroad tracks, and other struc- 
tures of the Anamosa road to keep it in a safe condition to be op- 
erated, and to protect the business of the Anamosa Company, and 
such improvements were an ordinary current expense of opération, 
necessary to keep the road in an operative condition, and enable it 
to perform its duties to the public. 

April 7, 1913, Louis E. Myers and those associated with him still 
being in control of the board of directors of the Anamosa Company, 
and Mr. Myers its président, that company made to the complainant 
the second mortgage or trust deed set out in the bill of complaint, upon 
ail of the property of that company from Anamosa to Quasqueton, 
to further secure the $350,000 of the bonds so pledged to Myers and 
Caldwell as security for said loan of $250,000. Who the members 
of the so-called syndicate are, or were, does not appear from the tes- 
timony; but, whoever they are or were, Myers and Caldwell acted for 
them in ail thèse transactions. 

In the fall of 1913, Louis E. Myers and George B. Caldwell, in 
their own names, and not as managers of "the syndicate," brought suit 
in this court to foreclose their lien upon the stock and bonds of the 
Anamosa Company so pledged to them as security for said loan of 
$250,000, and such proceedings were had therein that in December, 
1913, they recovered a decree against the Anamosa Company, fore- 
closing their lien upon said stock and bonds for the amount due upon 
said loan of $250,000, which, with interest, was then about $250,000, 
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and an order directing the sale thereof, but no personal jud^ment 
against the Anamosa Company. Under such decree the said stock and 
bonds were sold by a spécial master of this court to Myers and Caldwell 
for the amount claimed by them to be due upon said notes, turning 
in said notes as payment of their said purchase, which sale was duly 
confirmed in January, 1914. 

This suit was then brought by the complainant February 21, 1914, 
as before stated, to foreclose the mortgages of December 1, 1904, and 
April 7, 1913. Mr. Farmer, the receiver, who was superintendent in 
charge of the Anamosa Company while it was in control of and 
being operated by Myers and Caldwell, testified that, in reporting to 
the intervener from time to time the amount of its traffic balances, 
he withheld from such reports a considérable part of the amount so 
earned by the intervener, but dénies any intentional wrong in so do- 
ing, and said it was done because the earnings of the road, aside from 
such traffic balances, were insufficient to pay the necessary operating 
expenses of the road, and that he retained and so used such traffic 
balances to keep the railroad property in a safe condition to be op- 
erated and protect the business of the road, and that if he had not 
done so the opération of the road could not hâve been continued. He 
also testified that approximately 70 per cent, of the earnings of the 
Anamosa road, while he was managing the same prior to the appoint- 
ment of the receiver, came from interline freight, and other traffic 
carried to and from that road by its Connecting carriers, and that ap- 
proximately 40 per cent, of its entire earnings were carried by the 
intervener alone; that, if he had been required to make junction set- 
tlements with said Connecting carriers, he could not hâve continued the 
road in opération. During the taking of the testimony the parties 
stipulated the f ollowing f acts : 

(1) That the bonds of the Anamosa Company, secured by the trust 
deed and supplément thereto to the complainant, are dated December 
1, 1904, and the amount outstanding of said bonds, exclusive of inter- 
est, is $350,000, no part of which has been paid ; that the trust deed 
of said défendant railway company to the complainant, securing said 
bonds and now being foreclosed in this proceeding, is dated Decem- 
ber 1, 1904, and was duly recorded in that month, and covers ail of 
the property of every kind of the défendant railway company, and 
ail subsequently acquired property, and the supplemental trust deed 
of said défendant railway company to said complainant, given to fur- 
ther secure the holders of said bonds, was made and recorded in 
April, 1913, and said trust deeds cover ail the property of défendant 
railway company of every kind in possession of the receiver herein. 

(2) That the complainant's bill was filed, and the receiver appointed 
and took possession of ail the property of the said défendant railway 
company, February 21, 1914. 

(3) That both the défendant Anamosa Company and the intervener 
the Illinois Central Railroad Company were, at ail times when the 
transactions were had out of which the indebtedness hereinafter men- 
tioned arose, engaged in the opération of lines of railroad, and each 
of them were common carriers of freight and passengers. 
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(4) That the railway lines of the intervener Illinois Central Rail- 
road Company and the défendant Anamosa Railway Company cross 
at Coggon, lowa, at which point there is a junction and track connec- 
tion between said two Unes. 

(5) That in the carrying on of their business it has been and was 
customary for each of said railroads to deliver to the other at said 
junction point freight in carload and in less than carload lots, destined 
to points on or reached through the line of the receiving company, the 
freight charges, when not prepaid, to be collected at the point of desti- 
nation by the company making final delivery to the consignée, such 
freight so collected to be apportioned between the various carriers in 
the respective amounts to which each carrier was entitled thereto, and 
payment made therefor by the carrier coUecting the freight charges ; 
such items being hereinafter referred to as "interline freight accounts." 
That since the Ist day of March, 1912, the division of freight between 
the Anamosa Company and the lUinois Central Company has been 
that said first-named party received 25 per cent, and the Illinois Cen- 
tral Company received 75 per cent, of the freight charged; but in 
making this stipulation it is understood and agreed that neither the 
complainant nor the Anamosa Company in this court, or any other 
court, in this or any other proceeding, bind themselves to any admis- 
sion that said division, 25 per cent, and 75 per cent., is a fair or 
équitable division between said roads of interline freight receipts. 

(6) That in carrying on the business it has been, and was, customary 
for each road to charge to and receive from the other compensation 
at an agreed price per day for the use of its freight cars while on 
the line of the other road; such items being hereinafter referred to 
as "per diem accounts." 

(7) That in the carrying on of said business and the interchange 
of business between the roads there were various bills of one against 
the other, resulting from work done by one for the other, or from arti- 
cles furnished by one to the other, or for loss or damage claims, paid 
by one and chargeable to the other, such items being hereaf ter referred 
to as "bills for collection unpaid," and there were some other trans- 
actions between the companies, the items of which, hereinafter set out, 
show for themselves what they were. 

(8) That in order to avoid the taking of évidence and accounting 
on the various claims set out in the pétition of intervention, and amend- 
ment thereto, the parties hereto hâve agreed, and do hereby agrée, 
that (figuring the division of interline freight on the basis pf 25 per 
cent, and 75 per cent.) there was at the time of the appointment of the 
receiver herein, and still is, due to the intervener from the defendr 
ant Anamosa Company the various items as hereinafter set out under 
the head of "interline freight accounts," "per diem accounts," "bills 
for collection unpaid," "freight charges on contractor's outfit," "claim 
authorized," and "for account Y. & M. V. R. R. Company," ail ag- 
gregating the sum of $11,675.64, less the crédits shown in the sum 
of $35.43 due from intervener to said Anamosa Company, making 
the net balance due to the intervener the sum of $11,640,21. That 
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the varions items of said indebtedness and of said crédits arose and 
occurred at the various dates as shown in said tables, to wit; 

On Interline Frelght Accounts. 

From June, 1910, to June, 1913, inclusive, correction itenïs $ 494.82 

From September, 1913, to Febniary 21, 1914, correction items 6T.65 

Regular items. 9,406.81 

Total $ 9,969.28 

On Per Diem ACcounts. 

From August, 1911, to July, 1913, inclusive. ' $ 329.75 

From August, 1913, to February 21, 1914, inclusive 468.45 

On Bills for Collection L'upaid. 

Total amonnt $243.78 

Frelght charges on contractor's outflt for montlis of August, 

Septem'ber, and October, 1911 647.45 

Claim authorized for December, 1913, but unpaid 1.62 

Yazoo & Mississippi Valley Eailroad Company, for April, 

1913 9.60 

Correction claim, August 1913 5.71 908.16 

Total $11,675.64 

(9) Less amount due from the Illinois Central Company to the 

Anamosa Company 35.43 

Balance due the intervener fronï the Anamosa Company $11,640.21 

Of this amount $52.75 accrued before Myers and Caldwell took 
possession and assumed control of the Anamosa road, and should be 
deducted theref rom, leaving as the àctual balance due and owing to 
the intervener the sum of $11,584.46. Other matters deemed material 
may be noticed in the course of the opinion. 

[1] In behalf of the intervener it is urged that the Anamosa Com- 
pany, in withholding from its reports to the intervener of the amount 
of the interline freight and other items of indebtedness due the inter- 
vener growing out of the interchange of business between the two 
roads as Connecting carriers, and applying the same to the improve- 
ment and betterment of its road, track, and Structures, to keep them 
in a safe condition of opération, was such fraud upon the intervener 
as makes its share of the earnirigs so retained and applied a trust f und 
traceable to the property of the Anamosa Company in the hands of 
the receiver, from which it is entitled to receive payment of such f unds 
in préférence to the claims of the bohdholders. Admitting, without 
deciding, that the rétention and application by the Anamosa Company 
of the indebtedness so due the intervener was in f act such fraud upon 
the latter as would make its share of the earnings a trust f und in the 
hands of thé Anamosa Company as clainied, the question remains : 
Has such futid been sufficiently traced into the property in the custody 
of the receiver? It may be conceded, admitting the facts to be as 
claimed by the intervener, thàt many cases may be cited in support of 
its contention, among them Independent District v. King, 80 lowa, 
497, 45 N. W. 908 ; Davenport Plow Company v. Lamp, 80 lowa, 772, 
45 N. W. 1049, 20 Am. St. Rep. 442 ; District Township v. Farmers' 
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Bank, 88 lowa, 194, 55 N. W. 342; Peak v. Ellicott, 30 Kan. 156, 1 
Pac. 499, 46 Am. Rep. 90; McLeod v. Evans, 66 Wis. 401, 28 N. W. 
173, 214, 57 Am. Rep. 287 ; Bircher v. Walther, 163 Mo. 461, 63 S. W. 
691. But there has been some modification of thèse cases in later 
décisions, in lowa and Wisconsin, at least. See Jones v. Chesebrough, 
105 lowa, 303, 75 N. W. 97; Bradley v. Cliesebrough, 111 lowa, 126, 
82 N. W. 472 ; Nonotuck Silk Co. v. Flanders, 87 Wis. 237, 58 N. 
W. 383. Whatever may be the rule in lowa or other state courts upon 
this question, the rule for which intervener contends is not generally 
held in the fédéral courts. See note to Lowe v. Jones, 7 Ann. Cas. 553, 
558. 

In Empire State Surety Co. v. CarroU County, 194 Fed. 593, at page 
604, 114 C. C. A. 435, at page 446, the Circuit Court of Appeals for 
this circuit, upon a full considération and citation of authorities upon 
this question, said : 

"It Is Indispensable to the maintenance by a cestui que trust of a claim to 
preferential payment by [an assignée or] receiver eut of the proceeds of the 
estate of an insolvent that clear proof be made that the trust property or its 
proceeds went into a spécifie fund, or into a spécifie identifled pièce of property, 
which came to the hands of the receiver, and then the elaim can be sustained 
to that fund or property only and only to the extent that the trust property 
or its proceeds went into it. It is not sufficient to prove that the trust property 
or its proceeds went into the gênerai assets of the Insolvent estate and increas- 
ed the amount and the value thereof which came to the hands of the re- 
ceiver [citing many authorities]." 

See, also, Macy v. Roedenbeck, 227 Fed. 346, C. C. A. . 

Th«re is no sufficient testimony that the traffic balances due the 
intervener from the Anamosa Company hâve been traced into certain 
identifled property in the hands of the receiver, unless it be the tracks 
or roadbed and some of the bridges for the improvement and better- 
ment of which the balances were used ; but the parts of the roadbed 
•or track and bridges so improved and the extent or value of the im- 
provement has not been definitely shown. The above cases are, of 
course, controlling upon this court, and put the question at rest hère. 
The contention of the intervener in this regard cannot, therefore, be 
upheld. 

[2] For the complainant it is earnestly insisted by its counsel that 
the case of Chicago & Alton Railroad Co. v. United States & Mexi- 
can Trust Co., 225 Fed. 941, 141 C. C. A. 64 (8th C. C. A.), is ap- 
plicable to the facts upon the other contention of the intervener, and 
controls its détermination by this court. It is true that in that case it 
is held that it is only when current gross income of a railroad property 
in active opération has been diverted from the payment of the neces- 
sary current expenses of opération and applied to the payment of in- 
terest on the bonded or other secured indebtedness of the road, or 
upon claims for construction or for improvements and betterments of 
the property not necessary to keep the road in an operative condition, 
and leaves unpaid ordinary current expenses necessary to keep the 
road in a sa.it condition to be operated, that the couct administering 
the property through a receiver may order the payment of such unpaid 
■expenses from the proceeds of the property, in préférence to the pay- 
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ment of prior recorded liens thereon ; but, if there has been no diver- 
sion of current income, there can be no restoration, and the amount 
of the restoration cannot exceed the amount of the diversion. But 
this is said of facts wholly unlike the case before us ; for hère Myers 
and Caldwell, as managers of the "syndicate" and the holders and 
équitable owners of the entire bonded indebtedness of the Anamosa 
Company secured by the mortgages in suit, and in control of the board 
of directors, had taken actual possession of the entire railroad property 
in question, from Anamosa to Quasqueton, shortly after they made 
said loan, and thereafter operated the same and received the income 
thereof up to the time of the appointment of the receiver, and used 
the amounts so due the intervener for the improvement and better- 
ment of the road, to keep it in a fit and safe condition to be operated, 
and refused to pay the intervener for its share of the interline traffic. 
Though there may hâve been no diversion by the Anamosa Company 
of its own current income during the time Myers and Caldwell were 
so operating the road, it is not disputed that it did during such time 
receive and use the intervener's share of its earnings and appropriate 
the same to the improvement and betterment of the Anamosa road 
to keep it in a safe condition for opération. 

In Illinois Trust & Savings Bank v. Doud, 105 Fed. 123, 44 C. C. 
A. 389, 52 L. R. A. 481, the Court of Appeals for this circuit, re- 
viewing with much care the décisions of the Suprême Court of the 
United States upon the question of the right of an unsecured créditer 
of a railroad corporation to a préférence in payment of his claim 
out of the net income, or the corpus of the property, over creditors 
secured by recorded liens thereon, deduced therefrom the following, 
among other, conclusions, viz. : 

"A court of equity, engaged In administering mortgaged railroad property 
under a receivershlp in a foreclosure suit, nïay prefer unpaid clalms for [nec- 
essary] current expansés of the * * * opération of tlie railroad, Incurred 
witliin a limited time before the receivership, to a prior mortgage lien in the 
distribution of the [net] income, or of the proeeeds of the mortgaged property." 

This rule was reaffirmed in Rodger Ballast Car Co. v. Omaha, K. 
C. & E. R. R. Co., 154 Fed. 629, 83 C. C. A. 403, and other cases. It 
is true that it is said in the Rodger Ballast Car Company Case, and 
in the Chicago & Alton Railroad Company Case above, that the rule 
of the earlier cases in the Suprême Court has been narrowed by the 
décision in Gregg v. Metropolitan Trust Co., 197 U. S. 183, 25 Sup. 
Ct. 415, 49 L. Ed. 717. But in none of thèse cases has it been denied 
that the ordinary current expenses of opération necessary to keep the 
road in a safe condition to be operated and protect the business of the 
road may be paid from the corpus of the property when the income 
thereof is insufîicient to pay such expense in préférence to prior 
recorded liens thereon. Miltenberger v. Logansport Ry. Co., 106 U. 
S. 286, 311, 1 Sup. Ct. 140, 27 L. Ed. 117. And see Shugart & Barnes 
Bros. v. A., N. & S. Ry. Co., 161 lowa, 351, 361, 143 N. W. 90. And 

see Love v. North American Surety Co., 229 Fed. 103, C. C. 

A. — . . _ , ■' ' ■ , ' ■ 

No authority has been cited or principle of equity suggested by coun- 
sel for the complainant that will permit the bondholders of an insolvent 
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railroad company who are themselves in possession of its property, 
operating the road and receiving the earnings of Connecting carriers, 
as was donc in this case, to defeat recovery by Connecting carriers of 
such earnings by a foreclosure and sale of the mortgaged property 
securing the bonds. 

The complainant urges, however, that Myers and Caldwell, as man- 
agers of the syndicate, held the stock and bonds of the Ananiosa 
Company only as a pledge or security, and acquired the légal title 
in January, 1914, when they purchased them at the master's sale un- 
der the decree of foreclosure and surrendered the notes of the Ana- 
mosa Company in payment of such purchase. But this is a matter of 
form only, and not of substance, for the pledge of the bonds and stock 
to them as security is as effectuai to protect them in their actual right 
■ to the pledge as if they had been the holders of the légal title thereto ; 
and a court of equity will so construe the transaction, if necessary, to 
protect the rights of others in the proceeds of the property, especially 
when the share of the earnings of the intervener has been so used 
as to inure to the benefit of Myers and Caldwell as efïectually as if 
they had been the holders of the légal title of the pledge. Who the 
members of the syndicate, other than Myers and Caldwell, are or were, 
does not appear f rom the testimony ; but, whoever they are or were, 
Myers and Caldwell were acting for them in ail of thèse transactions, 
and they are bound by such action. The conclusion, therefore, is that 
the intervener is entitled to an order or decree directing the receivçr 
to pay from the proceeds of the railroad property in his custody, its 
claim against the Anamosa Company accruing from the time Myers 
and Caldwell took possession of the railroad property to the appoint- 
ment of the receiver on February 21, 1914, in préférence to the claims 
of Myers and Caldwell as holders of the bonds of the railroad company. 

[3] The fact that some of the items stipulated as due to the in- 
tervener accrued more than six months prier to the appointment of 
the receiver has not been overlooked. Such limit, however, is not arbi- 
trarily fixed, but rests in the discrétion of the court ; and when the 
bondholders are themselves in possession of and operating the road, 
or some other circumstances so warrant, the rule ought not to be fol- 
lowed. The amount the intervener is entitled to recover in this case 
was not a voluntary loan or advancement to the Anamosa Company, 
but was an appropriation by that company, while the road was in con- 
trol of the bondholders, of the earnings of the intervener as a Connect- 
ing carrier to the payment of the necessary and ordinary expenses of 
opération during the entire time they were operating the road. The 
bondholders, and the complainant who brings this suit for their benefit, 
are therefore estopped from denying the équitable right of the inter- 
vener to be paid in full from the corpus of the property the amount 
of its earnings so applied in préférence to the payment of the bonds. 

The intervener, by an amendment to its pétition, asks that the 
receiver be required to install an interlocking switch or crossirig of 
the two roads at Coggon as a necessity for the safe use of the cross- 
ing by each of the roads, and that it be donc at the expense of the 
receiver as agreed between the two companies prior to the receiver- 
232 F.— 60 
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ship. There has been no testimony called to the attention of the court 
in regard to this matter. The condition of the road is such that the 
matter will not now be considered, but will be left until the final set- 
tlement of the receivership. 

The intervener has also filed an amendment or supplemental pé- 
tition of intervention, in which it asks that the receiver be required 
to pay the traffic balances due to the intervener and received during 
his opération of the road, and has failed to pay to the intervener. 
Traffic balances due the intervener and collected by the receiver during 
his administration of the road, and not accounted for to the intervener, 
are expenses of administration, that will be included in the final set- 
tlement of the receiver's. açcounts. 

A decree may be prepared by counsel of the respective parties in 
accordance with the views herein indicated, which shall provide for 
the sale of the property in the custody of the receiver, and submit 
the same to the court for approval. It is accordingly so ordered. 



UNITED STATES v. PHILADBLPHIA & R. RY. CO. 
(District Court, E. D. Pennsylvania. May 26, 1916.) 

No. 18. 

1. Commerce ®=>33 — "Interstate Commerce" — What Constitutes. 

The essential character of the commerce and the real and ultlmate 
destination of the shipment, and not the billing, détermines whether 
it is "Interstate commerce." 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 26, 81; Dec. 
Dig. <S=»33. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

2. Carriers <ê=>38 — Interstate Carriers — Offenses. 

An indictment, charging that the défendant carrier partlclpated in the 
Interstate transportation of coal over a route partly by rail and partly 
by water wlthout having filed with the Interstate Commerce Commission 
tarifes for the rate of water transportation, averred that a shipment of 
coal (rom a point In Pennsylvania to a port in that state was from thence 
shipped by water to a point in a foreign state. The indictment further 
averred that défendant owned the railroad and the barge Une by means 
of which the coal was transported. It was averred that the coal was 
rebllled at the port to the point of ultlmate destination, but no consigner 
or consignée at that point was stated. llelA that, whlle the mère billing 
would not détermine the character of the shipment, yet the indictment 
was InsuflSclent to show an Interstate shipment of coal over a route 
partly on land and partly by water; for, there being no averments 
showing that there were not two separate shlpments, the original ship- 
ment between the two points in Pennsylvania may be taken as an intra- 
state shipment. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 96, 9T; Dec. 
Dlg. <S=>38.] 

3. Carriers <®=>38r— Caehiage of Goods — Discrimination — Indictment. 

An Indictment charged that défendant, which operated a Une of rail- 
road and a barge Une by means of which coal was carrled from Pennsyl- 
vania to adjoining states, gave spécial privilèges to a partlcular shipper 

(gssFor otli*r cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 



UNITED STATES V. PHILADELPHIA & B. KT. CO. 947 

of anthracite coal, in that the rates for the barge Une transportation of 
anthracite coal had been flxed and unchanged for more than flve years, 
while the rates for the transportation of bituminous coal had been sub- 
Ject to fréquent fluctuation ; that other coal shippers than the one 
fayored were required to make spécial arrangements as to each shipment ; 
that the favored shipper was given facilitles for securing information 
concerning shipments of coal by other shippers ; and that such shipper 
was also favored in the assignment of barges and barge space. Act 
Feb. 4, 18S7, c. 104, § 6, 24 Stat. 380, as amended by Act June 29, 1906, 
c. 3591, i 2, 34 Stat. 586 (Comp. St. 1913, § 8569), déclares that no carrier 
shall engage or participate in the transportation of property unless the 
rates hâve been filed and published, nor shall it extend to any shipper 
or person any privilèges or facilitles èxcept such as are specified in the 
tariffs. Held, that the indictment was insufHcient to charge a discrimina- 
tion, not showing the filing of tarlfCs or why the rates for shipments of 
anthracite coal should not hâve been stationary while those for ship- 
ments of bituminous coal fluctuated. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. <s=>38.] 

4. Carriers <3=ï38 — Caebiage of Goods — Discrimination — Indictment — 
Conclusions. 

In such case, the indictment is insufficient to charge any offense with 
respect to assigning barge space or divulglng information to the favored 
shipper; there being no averments of facts in respect thereto. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. <&=>38.] 

At Law. Indictments against the Philadelphia & Reading Railway 
Company for offenses in connection with interstate carriage. On de- 
murrer to indictments. Demurrers sustained. 

Alexander H. Elder, Sp. Asst. U. S. Atty., of Washington, D. C, 
Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. 

Wm. Clarke Mason and Charles Heebner, both of Philadelphia, Pa., 
for défendant. 

THOMPSON, District Judge. Indictment No. 18 contains 60 
counts. Fifty-nine counts charge the défendant as a common carrier 
with engaging and participating in interstate transportation of anthra- 
cite coal over a route partly by rail and partly by water without having 
filed with the Interstate Commerce Commission tariffs showing the 
rates for the water transportation, and are practically identical in form 
and substance, except for the changes necessary to identify a différent 
shipment under each count. The sixtieth count charges the défendant 
with extending to a shipper privilèges and facilitles in interstate 
transportation not specified in tariffs filed. 

The first count charges : 

(1) That the défendant from Otcober 1, 1913, to March 25, 1915, 
was a common carrier engaged in the transportation of anthracite 
coal shipped from divers mines via St. Clair and Schuylkill Haven, 
Pa., whoUy by railroad and waybilled and transported from St. Clair 
and Schuylkill Haven to Port Richmond Piers, Philadelphia, Pa., an- 
other point on its route, where it connected with a barge line known as 
the Philadelphia & Reading Transportation Line. 

©s»For other caaes see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexée 
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(2) That the name "Philadelphia & Reading Transportation Line" 
is applied to a line of barges and tugs operated by the défendant, 
and that, through the instrumentahty of the barge line, the défendant 
was engaged in the transportation of anthracite coal by water from 
Port Richmond Piers, Philadelphia, to New England points, including 
East Cambridge, Mass. 

(3) That during the said period the défendant was also engaged in 
the transportation partly by rail and partly by water in Interstate com- 
merce under a common control, management, and arrangement for the 
continuons carriage and shipment of anthracite coal waybilled and 
transported from St. Clair and Schuylkill Haven to Port Richmond 
Piers, Philadelphia, by rail, and thence transported to East Cambridge 
and other New England points through the instrumentahty and by the 
means of the transportation line by water, and that so it had establish- 
ed during the said period through routes for the transportation of prop- 
erty in interstate commerce partly by rail and partly by water under 
a common control, management, or arrangement for a continuous car- 
riage and shipment from St. Clair and Schuylkill Haven, Pa., to East 
Cambridge, Mass. 

(4) That on December 3, 1913, the défendant engaged and partici- 
pated in transportation as defined by the act to regulate commerce un- 
der a common control, management, and arrangement for a continuous 
carriage and shipment partly by rail and partly by water from St. 
Clair to East Cambridge of a carload of anthracite coal, which had been 
transported by the défendant from St. Clair to Port Richmond Piers, 
Philadelphia, in a railway car initialed "P. & R." and numbered 
"31719," and was at Port Richmond Piers, Philadelphia, dumped by the 
défendant from the said car into a barge known as the "Coleraine," 
by transporting the coal in the said barge over its water route from 
Port Richmond Piers to East Cambridge at some rate and charge, the 
amount of which is to the grand jury unknown, and this without the 
rate and charge or any rate and charge for the water transportation 
service having been filed with the Interstate Commerce Commission, 
that is to say, without the défendant or any other person or corpora- 
tion having filed with the commission any schedules showing any sep- 
arately established rate or charge, any joint rate or charge, or any évi- 
dence of concurrence by the défendant in or acceptance of any rate or 
charge applicable, or, by the défendant applied jointly, to such rail 
and water transportation, or separately to such water part of such 
through transportation of the property by means of the barge line. 
That the property then and there was anthracite coal consigned by the 
Philadelphia & Reading Coal & Iron Company to Metropolitan Coal 
Company at East Cambridge. 

The défendant demurs for the following reasons: 
(a) Because it is not averred in the indictment that the carload of 
coal in question was consigned at the point of origin as a continuous 
shipment for continuous carriage over a through route partly by rail 
and partly by water to the point of destination at the terminus of the 
water part of the transportation, but it is averred, on the contrary, that 
the carload of coal was waybilled from St. Clair, Pa., to Port Richmond 
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Piers, Pa., and there is no averment that it was waybilled from Sf'. 
Clair to East Cambridge. 

(b) That there is no averment that the carload in question moved 
either as a continuons shipment or on a through consignment over a 
through route at the direction of the consigner or consignée by rail to 
Port Richmond Piers, and thence to East Cambridge by means of the 
barge line operated by the défendant, and without passing into the 
possession or custody of either the consigner or consignée at Port 
Richmond Piers, the point of transshipment. 

(c) That it is not averred in the indictment that the question wheth- 
er the défendant should file tariffs for the barge line rates has been 
submittedto and passed upon by the Interstate Commerce Commission. 

[1, 2] The question is whether the pleader has set out in the indict- 
ment, with certainty and particularity, ail of the essential facts which 
it would be necessary to prove in order to convict. In testing the suffi- 
ciency, certainty, and particularity with which it is undertaken to 
charge an offense, the pleader cannot be helped by implication or in- 
tendment. 

It is alleged that during the period in question the défendant was 
engaged in the transportation of anthracite coal partly by rail and 
partly by water in Interstate commerce under a common control, man- 
agement, and arrangement for continuons carriage and shipment of 
coal waybilled and transported from St. Clair to Port Richmond Piers 
by rail, and thence transported to East Cambridge through the instru- 
mentality and by means of the barge line, and so had established 
through routes for such transportation. 

The fact that the défendant was a carrier in Interstate commerce 
over through routes part rail and part water is not sufficient to estab- 
lish the fact that the certain carloads involved in this indictment were 
carried in Interstate commerce. If, for instance, a shipment were made 
over the defendant's road from the coal régions in Pennsylvania to a 
point in New Jersey to a certain consignée, and that consignée, after 
delivery, reshipped from the point in New Jersey to another point in 
New Jersey under a new consignment to a différent consignée, the in- 
terstate through rate from the coal régions in Pennsylvania to the 
second point in New Jersey would not apply, but the intrastate rate 
would apply from the first to the second point in New Jersey. Gulf 
Colorado & Santa Fé Ry. Co. v. Texas, 204 U. S. 403, 27 Sup. Ct. 
360, SI L. Ed. 540; Chicago, Milwaukee & St. Paul Ry. Co. v. lowa, 
233 U. S. 334, 34 Sup. Ct. 592, 58 L. Ed. 988; Pennsylvania R. Co. v. 
Mitchell Coal & Coke Co., 238 U. S. 251, 35 Sup. Ct. 787, 59 L. Ed. 
1293. 

The facts and circumstances set out applying to the spécifie ship- 
ments under each count must be examined to détermine whether an 
interstate shipment is sufficiently stated. First, billing and transpor- 
tation from St. Clair to Port Richmond Piers are alleged as the circum- 
stances of the rail part of the carriage. No consigner from St. Clair 
or consignée at Port Richmond Piers is mentioned. It is not alleg- 
ed, however, that there was any billing from Port Richmond Piers to 
East Cambridge, but merely that the coal was thence — that is, from 
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Port Richmond Piers, Philadelphia — transported by means of the barge 
line to East Cambridge. It is alleged that the property was anthracite 
coal consigned by the Philadelphia & Reading Coal & Iron Com- 
pany to the Metropolitan Coal Company at East Cambridge, but it is 
not alleged from what point it was consigned by the Coal & Iron Com- 
pany, and neither the consignor nor the consignée for the rail transpor- 
tation is connected by any allégation in the indictment with the Phila- 
delphia & Reading Coal & Iron Company, consignor from an unnamed 
point to East Cambridge. To summarize the spécifie facts as to this 
shipment, the coal was waybilled and transported by rail from St. 
Clair to Philadelphia. It was transported by water to East Cambridge 
by means of the barge line, and it was coal consigned by the Phila- 
delphia & Reading Coal & Iron Company to Metropolitan Coal Com- 
pany at East Cambridge. 

From the indictment, therefore, it appears that the shipment from 
St. Clair to Port Richmond was an intrastate shipment by an unnamed 
consignor to an unnamed consignée, and the shipment from Port 
Richmond Piers to East Cambridge was a shipment entirely by water, 
and the two shipments, representing respectively the rail and water 
parts of the transportation, had no relation or connection through 
billing, consignment, ownership, possession, or control of the coal or 
otherwise, but only through the physical fact that the same coal which 
started from St. Clair was transported by rail and water to East Cam- 
bridge. It was urged by counsel for the government at the argument 
that the question of Interstate shipment cannot be determined merely 
by billing. That is undoubtedly correct. 

"The essential character of the commerce, not its mère accidents, 
should détermine," says the Suprême Court in the case of Texas & 
New Orléans Railroad Co. v. Sabine Tram Co., 227 U. S. 111, 33 
Sup. Ct. 229, 57 h. Ed. 442. The question is : What is the real and 
ultimate destination of the shipment? But there must be some fact 
or circumstance to show that. There is nothing in the allégations of 
facts and circumstances in the présent case to show that when the 
shipment lef t St. Clair its ultimate destination by direction of the con- 
signor, or by any of the practices which prevail in shipment of mer- 
chandise, was East Cambridge. For ail that appears in the indictment, 
the original consignée received delivery at the terminus of the rail 
part of the shipment, and the water part of the journey constituted 
a new and independent shipment. Gulf, Colorado & Santa Fé R. 
Co. V. Texas, 204 U. S. 403, 27 Sup. Ct. 360, 51 L. Ed. 540; Chicago, 
Milwaukee & St. Paul Ry. Co. v. lowa, 233 U. S. 334, 34 Sup. Ct. 
592, 58 L. Ed. 988. 

Therefore, while it may be sufficiently alleged that the défendant 
was, during the period covered by thèse counts, engaged in transpor- 
tation by a continuous route partly by rail and partly by water from 
Schuylkill Haven or St. Clair to East Cambridge, the allégations in 
relation to the spécifie carload of coal described in any count do not 
sufficiently state as to it transportation and shipment which would 
come within the provisions of the act, relating to continuous carriage 
partly by rail and partly by water under a common control, manage- 
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ment, and arrangement, requiring a rate for the water transportation 
of the shipment to be filed with the commission. 

[3, 4] The sixtieth count, after charging that the défendant, under 
the circumstances and conditions set forth in paragraphs 1, 2, and 3 
of the first count, and during the period of time mentioned in coumt 
1, engaged and participated in transportation of anthracite coal which 
had been shipped by the Philadelphia & Reading Coal & Iron Company 
from numerous mines and was waybilled and transported by the de- 
fendant f rom St. Clair and Schuylkill Haven to Port Richmond Piers 
and dumped at Port Richmond Piers by the défendant into barges, 
the railway and barges being operated by the défendant under a com- 
mun control, management, and arrangement for continuous carriage 
and shipment, partly by rail and partly by water, from St. Clair and 
Schuylkill Haven to the respective destinations in the states of Massa- 
chusetts and Maine, the said coal being thus transported in the said 
barges by the défendant over its water route from Port Richmond 
Piers to the destinations in Massachusetts and Maine, at some rate 
and charge, the amount of which is to the grand inquest unknown, al- 
lèges that the Reading Company owned substantially ail of the stock 
of the défendant and of the Philadelphia & Reading Coal & Iron Com- 
pany; that the Philadelphia & Reading Coal '& Iron Company was 
engaged in shipping and selling anthracite and bituminous coal ; that 
nearly ail the anthracite coal carried in the barge line was shipped by 
the Philadelphia & Reading Coal & Iron Company, and nearly ail the 
bituminous coal was shipped by shippers other than the Coal & Iron 
Company. 

The bill then charges extension of privilèges, not named in defend- 
ant's tariiïs, to the Coal & Iron Company. It is then alleged: (1) 
That the rates for the barge line transportation of anthracite coal en- 
joyed by the Coal & Iron Company hâve been fixed and unchanging 
for more than five years, while the rates applying to the barge line 
transportation of bituminous coal hâve been subject to fréquent fluc- 
tuation and hâve, at most times, been higher than those concurrently 
applying on anthracite shipments per ton. (2) That while the défend- 
ant has required coal shippers other than the Coal & Iron Company to 
make a spécial arrangement as to rates for each lot of coal shipped 
on the barge line, no spécial arrangements as to rates were required 
to be made by the Coal & Iron Company as to each lot of coal so 
shipped. (3) That it has been the practice of the défendant to give 
to the Coal & Iron Company, and not to other shippers, privilèges and 
facilities for securing information concerning the shipments of coal 
by the barge line by other shippers. (4) That the défendant has ac- 
corded to the Philadelphia & Reading Coal & Iron Company privilèges 
not enjoyed by other coal shippers in the assignment of barges and 
barge space in connection with transportation over the routes afore- 
said. By thèse practices, the défendant is charged with having ex- 
tended to the Coal & Iron Company privilèges and facilities in the 
transportation of property which were not specified in its lawfully 
established tariffs. 

The count is drawn under section 6 of the Act to Regulate Com- 
merce, as aoKnded, which provides that: 
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"No carrier « * ♦ shall engage or participate in the transportation of 
* * * property, * * * unless the rates, fares, and charges upon whlch 
the same are transported by said carrier hâve been flled and published in 
accordance witli the provisions of this act; * * * nor extend to any 
shipper or person any privilèges or faclllties, in the transportation of passen- 
gers or property, except such as are specified in such tariffs." Coinp. St. 
1913, § 8569. 

It is diiïicult to perceive how thèse allégations can be held to state 
a charge of extending privilèges not specified in the tariffs filed. It 
is not alleged that any tariffs were filed. In describing the first priv- 
ilège extended, no facts are set eut from which a court and jury 
could détermine whether there should hâve been a change during the 
five years in rates upon anthracite coal, or that there should not hâve 
been constant fluctuations in the rates upon bituminous shipments. It 
is not alleged as to the second privilège what facilities were given, or 
what information concerning the shipments of coal was given, nor 
what bearing the facilities and information referred to hâve upon the 
transportation of property in interstate commerce. There is no al- 
légation concerning the third privilège as to what the spécial arrange- 
ment as to rates consisted of, nor to what connection such arrangement 
had with transportation in interstate commerce. There is no allégation 
concerning the fourth privilège as to what privilèges the défendant 
has accorded the Coal & Iron Company not enjoyed by other coal ship- 
pers in the assignment of barges and barge space in connection with 
transportation. 

The défendant is entitled to some certain and definite information 
as to what charges it is to meet upon a trial before it can be required 
to plead to an indictment. It is not even informed of the time when 
the practices are alleged to hâve been carried on, except that it was 
during a period of five years' The allégations are so lacking in cer- 
tainty and particularity that the count cannot be susitained. 

The effect of charges of this sort in criminal prosecutions would 
be to submit to a jury the détermination of the question of comparison 
of rates upon shipments of anthracite coal with those of bituminous 
coal, and to permit it to pass upon questions pf reasonableness of rates 
and ail the circumstances affecting différences in rates and practices 
at différent periods of time and under différent circumstances not 
covered by any tariff. It is doubtful whether thèse questions are not 
primarily for the détermination of the Interstate Commerce Commis- 
sion, rather than for the détermination of a common-law jury in a 
criminal trial. United States v. P. & A. Railway & Navigation Co., 
228 U. S. 87, 33 Sup. Ct. 443, '57 L. Ed. 742 ; Minnesota Rate Case, 
230 U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 1151, 48 L. R. A. (N. S.) 
1151, Ann. Cas. 1916A, 18; Loomis v. Lehigh Valley R. Co., 240 U. 

S. 43, 36 Sup. Ct. 228, 60 L. Ed. , opinion by Mr. Justice Mc- 

Reynolds, Janûary 24, 1916. 

As it is held,, however, that the indictment does not, in any of its 
counts, with suificient certainty and particularity set out the offenses 
which it has been attempted to charge, the détermination of other ques- 
tions raised is not necessary. 

Upon the other grounds stated, the demurrer is sustained. 
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UNITED STATES v. PHILADELPHIA & E. RY. CO. 

(District Court, E. D. Pennsylvania. May 26, 1916.) 

Nos. 1&, 20. 

1. Cakbiees <S=38 — Cakbiage or Goods— Disceimination — Indiotments. 

Tbe tarifes filed by défendant railroad company, an Interstate carrier, 
with the Interstate Commerce Commission, provided for demurrage 
cliarges of one dollar par day for each car for each day's détention 
after 15 days from the date notice of arrivai of coal cars should be sent 
to tlie consignée. The Indictment, charging that défendant knowingly 
granted concessions to consignées in respect to Interstate commerce ship- 
ments of coal, averred that coal cars were held up at a point some miles 
from point of destination where the coal was to be reshipped ; and that 
no demurrage charges were made, though the coal was kept for periods 
beyond the 15 days allowed. HeU, that as an indictment should contain 
averments of every fact necessary to constitute the crime charged, and 
as nothing can be charged by implication, the indictment was insufflcient 
to show a discrimination, in that it did not show that the delay was at 
the request of the consignées or for thelr beneflt, or that such delay 
was had at the point before the shipment reached destination to évade 
the terminal charges. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 96, 97 ; Dec. Dig. 
<g=>38.] 

2. Cabbibrs ©=100(1) — Demurrage — Riqht to Charge. 

Demurrage charges cannot be imposed by a carrier, though notice of 
arrivai of goods or car shipment is given, until the shipment has actually 
arrived. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 427-430, 432, 
433; Dec. Dig. ®=j100(1).] 

At Law. Indictments against the Philadelphia & Reading Railway 
Company. On demurrer. Demurrer sustained. 

Alexander H. Elder, Sp. Asst. U. S. Atty., of Washington, D. C, 
Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. 

Wm. Clarke Mason and Charles Heebner, both of Philadelphia, 
Pa., for défendant. 

THOMPSON, District Judge. Indictment No. 19, in each of the 
several counts, charges the défendant with having knowingly grant- 
ed to varions consignées concessions in respect to transportation in 
interstate commerce of certain carloads of coal. It is alleged that 
the coal in question was shipped from points in West Virginia and 
Maryland over Connecting linés and over the line of the défendant 
to Port Richmond, Philadelphia. The concessions are alleged to 
hâve consisted in failing and neglecting to assess against the respec- 
tive consignées any demurrage charge for the détention of the re- 
spective carloads of coal, failing to make an entry npon the defend- 
ant's books covering the demurrage charge, and failing to collect 
payment for demurrage. The claim that a demurrage charge ac- 
crued is based upon a certain tarifï published and filed with the In- 
terstate Commerce Commission, and the tariff is described in the in- 
dictment as : 

ÊssFor otlier cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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"Showing among other things the terminal demurrage charges assessable 
by said Phlladelphla & Reading Bailway Company in addition to the trans- 
portation charges aforesaid for the détention by or for consignées by reason of 
the f allure of such consignées to release the same of cars used by the said 
corporation common carriers in the interstate transportation of bltuminous 
coal shipped to Port Richmond (Phlladelphia) aforesaid, for transshipment 
at that point direct to vessel when held for or by consignées for unloadlng, 
forwarding instructions, or for any otlier purpose, that is to say, showing 
that the charge for such demurrage was one dollar ($1.00) per car per day or 
fraction thereof for the time of such détention, such tlme to be computed as 
l)eginnlng fifteen days (excluding Sundays and holidays) after the flrst seven 
a. m. after the date on which notice of arrivai is sent to the consignée.'* 

It is then alleged that: 

Immediately prior to the respective dates set out in the counts, "a certain 
carload of bitumlnous coal contalned in a car bearing the initiais" (varying in 
each count) "and the number" (varying in each count) "which had been 
shipped to Port Richmond, Philadelphia, aforesaid, for transshipment as afore- 
saiij, was transported over one of the routes aforesaid, from" (place of 
origln of shipment and route) "into the said Eastern district of Pennsylvanla 
to Woodlane Yard, a point on the rails of the Philadelphia & Reading Rail- 
way Company, in the state of Pennsylvanla, about eight (8) miles from Port 
Richmond (Philadelphia) aforesaid, the transportation thereof being conducted 
into said district In the said car consigned to" (name of consignée) ; "that on 
the date last aforesaid a notice of arrivai of said car containlng said coal 
was sent by the said Philadelphia & Reading Railway Company from Port 
Richmond (Philadelphia) aforesaid to the said consignée ; that said car was 
not promptly released by said consignée, but was held for said consignée by 
said Philadelphia & Reading Railway Company until" (date of end of déten- 
tion and length of time beyond the free tlme allowed) ; "that after said dé- 
tention said car was released by said consignée, and said coal was, upon the 
order of said consignée, dumped from said car into a vessel at Port Rich- 
mond (Philadelphia) aforesaid." 

Then follow allégations that a demurrage charge had accrued tO' 
and should hâve been assessed and collected from the consignées 
in accordance with the tariffs and schedules, and an allégation of 
failure and neglect to assess any demurrage charge, failure to make 
or enter a charge upon the books of the défendant, and failure to 
coUect the demurrage. 

Then follows an allégation that the défendant transported the 
carload of coal into the Eastern district of Pennsylvanla, "and by 
the device of detaining said car at Woodlane Yard aforesaid, and 
not assessing or collecting demurrage for such détention as here- 
inbefore set forth, unlawfully did knowingly ofïer, give and grant 
to the said consignée a concession * * * in respect to the said 
transportation in interstate commerce of said coal." 

In indictment No. 20, the same facts are set out as a basis for a 
charge that the défendant willfully failed to strictly observe the pro- 
visions of the established demurrage tarifïs. 

[1] The demurrer is based upon the contention that the indict- 
ment does not ' sufficiently set out facts to sustain a charge that, 
under the schedules and tariffs alleged to hâve been published and 
filed by the défendant, any charge for terminal demurrage might law- 
fully hâve been assessed or collected by the défendant, and therefore 
does not charge a violation of the Elkins Act (Act Feb. 19, 1903, 
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c. 708, 32 Stat. 847 [Comp. St. 1913, §§ 8597-8599]), ùnder which 
the indictment is framed. 

The tariff is described as showing the terminal demurrage charges 
assessable for the détention for or by the consignées by reason of 
failure of such consignées to release cars used in transpôrtation of 
coal shipped to Port Richmond when held for or by consignées for 
unloading, forwarding instructions, or for any other purpose. The 
carload is alleged to hâve been "shipped," which, the government 
contends, is synonymous with "billed," from a point outside the state 
of Pennsylvania to Port Kichmond. It is not alleged in the indict- 
ment that the coal had been transported to Port Richmond at the 
time the alleged détention occurred, but the transpôrtation alleged is 
to Woodlane Yard, a point on the rails of the défendant about eight 
miles from Port Richmond 

There is no allégation that the tariff in question showed demurrage 
charges assessable for détention in transit, and there is no allégation 
that a delivery at Woodlane Yard was, within the terms of the ship- 
ment, a delivery at the terminus of the shipment, which is alleged to be 
Port Richmond, and there is no allégation that the carload was held at 
that destination for or by the consignée for unloading, forwarding in- 
structions, or for any other purpose specified in the demurrage tariff. 

It is alleged that the sàid car was not promptly released by said 
consignée, but was held for said consignée by the défendant, and that, 
after said détention, the car was released by the consignée, and the 
coal, upon the prder of the consignée, dumped from the car into a 
vessel at Port Richmond. But there is no provision of the tariff set 
out shoyving that demurrage charges would accrue if the car was not 
released by the consignée while detained or held for the consignée at 
Woodlane Yard., and it is not alleged that the detentioii at Woodlane 
Yard was at the rec|uest or instance of the consignée. 

In the absence of any allégation that the car was held for or by the 
consignée for unloading, forwarding instructions, or for any other 
purpose, under the terms of the tariff, or any allégation showing that 
Woodlane Yard was, at the instance or request of the shipper, substi- 
tuted as a point of destination or delivery for Port Richmond, the 
mère allégation that it was held for the consignée leaves toc much to 
implication and conjecture to bring the consignee's part in the déten- 
tion within the terms of the tariff set out in the indictment. 

An indictment is to be construed fortius contra proferentem. The 
language must necessarily import the offense charged, and, if suscepti- 
ble of a différent interprétation, it is bad. Every fact necessary to 
constitute the crime charged must be directly and positively alleged, and 
nothing can be charged by implication or intendment. United States 
V. Britton, 107 U. S. 655, 2 Sup. Ct. 512, 27 L. Ed. 520. 

The allégation in indictment No. 19 that, by the device of detaining 
the car at Woodlane Yard and not assessing or collecting demurrage 
for such détention, the défendant granted a concession to the consignée, 
does not help the insufficient statement of the offense. If the pleader 
intended to allège a détention at Woodlane Yard, eight miles from the 
terminus of the transpôrtation, as a device by which the consignée 
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would, under some arrangement with the carrier, be relieved of 
terminal demurrage charges, which would hâve accrued by reason of 
détention in case the transportation to the terminal point had been com- 
pleted, there should hâve been an allégation of such fact. Facts, how- 
ever, which are not set eut with clearness and particularity, cannot be 
supplied by implication, when essential to a statement of the facts and 
circumstances constituting the offense. 

Under indictment 20, the défendant is charged with having failed 
to strictly observe the tariff. It is difficult to perceive how such a 
charge can be sustained by the allégation of failure to make and col- 
lect terminal demurrage charges, when such charges could not hâve 
accrued under a strict observance of the tarifï. There is nothing 
alleged in the indictment to show any obligation on the part of the 
shipper or consignée to pay anything but terminal demurrage charges, 
and the facts set out establish to the contrary a détention in transit 
without the allégation of any condition of the shipping or billing or 
any act upon the part of the consignée under which a demurrage charge 
would lawfully accrue. 

[2] It was argued on the part of the government that the allégation 
that notice of arrivai of the car was sent by the défendant to the con- 
signée from Port Richmond is sufficient to sustain the charge that 
demurrage had accrued, because demurrage charges begin to run upon 
notice of arrivai. Notice of arrivai is merely effective in jSxing the 
time when the liability to the charges accrue, but notice of arrivai is 
immaterial unless the car has actually arrived at a point where the 
tariff fixes liability for détention, and it cannot be seriously considered 
as fixing liability for a détention not contemplated by the tariff. 

The principles involved bave been repeatedly ruled upon by the Inter- 
state Commerce Commission, and the language of Commissioner Knapp 
in the case of United States v. Denver & Rio Grande R. Co., 18 Interst. 
Com. Com'n 7, is particularly applicable to this case : 

"Demurrage does not ordlnarlly accrue except upon delivery of cars at 
the point speclfied in the blll of lading, and, where charges are imposed for 
détention of cars at a point other than that so specifled, there must be deflnite 
tariff authority therefor." 

See, also, rulings by the Interstate Commerce Commission cited by 
the défendant in Munroe & Sons v. Michigan Central R. R., 17 Interst. 
Com. Com'n 27; Tioga Coal Co. v. Chicago, Rock Island & Pacific 
Ry., 18 Interst. Com. Com'n 414; Crescent Coal & Mining Co. v. B. 
& O. R. Co., 20 Interst. Com. Com'n 559; Coomes & McGraw v. Rail- 
way, 13 Interst. Com. Com'n 192; New York Hay Exchange Ass'n v. 
Raiiroad, 14 Interst. Com. Com'n 178; Porter v. Railroad, 15 Interst. 
Com. Com'n 1 ; American Creosoting Works v. Illinois Central R. R., 
15 Interst. Com. Com'n 160; Rossie Iron Ore Co. v. Railroad, 17 
Interst. Com. Com'n 392. 

It is apparent that the indictments do not set out the accrument of 
lawful demurrage charges under the tariff in question, and therefore 
do not sufficiently charge the offense of granting concessions as to 
such charges, nor of failure to strictly observe the tariff. 

The demurrers are sustained. 



EISENSTADT MFG. CO. V. 3. M. FISHEK CO. 957 

EISBNSTAlXr MFG. CO. v. J. M. FISHER CO. 

(District Court, D. Rhode Island. May 18, 1916.) 

No. 54. 

L Tbade-Marks and TEADE-NAiras i©=»75i — Unfaie Compétition. 

A jeweler designed a friendslilp bracelet, consisting of numerous small 
links, which could be loterchanged by friends, and until the bracelet was 
completed and united by métal wires should be worn on a velvet band. 
The comipany which origlnally manufactured the bracelets ceased manu- 
facturlng when the designer assigned to complalnant the right to make 
and sell such bracelet. The completed bracelet was patented, but the 
links were net Thereafter défendant began to make and sell similar 
links for bracelets. There was nothlng in the nature of the links manu- 
factured by the original manufacturer or by complalnant to Indicate the 
origin of the goods, nor did defendant's links purport to be made by the 
original manufacturer or complainant Held that, as défendant advertisp- 
ed itself as the manufacturer of its own product, and as the separate links 
were not patented and the patent was not relied on, there was no ae- 
tionable deceit of customers which would warrant tlie enjoining of de- 
fendant's continued manufacture. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 86 1^ Dec. Dig. <g=.75.] 

2. Tbadb-Marks and Tbaob-Names ®=»78 — Unfaik Compétition — Adveb- 

TISINQ. 

In such case, where complainant and défendant were competitors be- 
fore complalnant began Its adveHlslng camjMiign, the fact that défend- 
ant might hâve reaped benefit from the advertlsing does not warrant an 
injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. $ 88 ; Dec. Dig. ®=»78.] 

3. Tbade-Mabks and Trade-Names «=a32 — Unfaib Compétition — Dedication 

OF Pboduct to Public. 

As the designer and original manufacturer, after descrlbing the bracelet 
generally In trade journals abandoned manufacture, the public had the 
right to manufacture the article, and complainant could aequlre no ex- 
clusive right, so as to prevent others from making bracelets. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 36 ; Dec. Dlg. <gs=>32.] 

4. Trade-Mabks and Tbade-Names <S=>75 — Unfaib Compétition — Whai 

Constitutes. 

In such case the fact that links sold by défendant were at tlmes con- 
nected with wlres furnlshed by complainant to jewelers does not warrant 
an injunction, in vlew of the fact that défendant also furnlshed similar 
wires to connect the friendship links. 

[ISd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 86; Dec. Dlg. <S=75.] 

In Equity. Bill by the Eisenstadt Manufacturing Company against 
the J. M. Fisher Company. Bill dismissed. 

E. E. Huffman, of St. Louis, Mo., and Wilmarth H. Thurston, of 
Providence, R. I., for complainant. 

Frederick S. Hall and Stanley P. Hall, both of Tannton, Mass., 
Walter A. Briggs, of Attleboro, Mass., and George A. Rockwell, of 
Boston, Mass., for défendant. 

BROWN, District Judge. The bill charges and seeks to enjoin un- 
fair compétition in making and selling an article which closely re- 
sembles an article made and sold by the plaintiff. 

«=»Far otber cases M» same toplc t KEV-NUMBER In ail Key-Numbered Dlgests & ludexe» 
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The Eisenstadt Manufacturing Company makes and sells "bracelet 
links," which, by structure and design, are adapted to be assembled 
to complète what is termed a "friendship bracelet." They hâve adver- 
tised thèse links under the name of "Bob-o-link." One of their ad- 
vertisements thus describes the scheme of sale: 

Here's the Way It Works. 

A girl starts a bracelet by exchanging "Bob-o-llnks" wlth a friend. They 
each wear their "Bob-o-Unk" wlth the friend's initiais engraved upon It, on a 
narrow black velvet ribbon around the wrlst. Then they start other frlends 
by exchanging "Bob-o-llnks" wlth them. Thus they complète their own brace- 
let, and in doing so start ten or a dozèn other glrls, who in turn start another 
ten or a dozen, and so it goes untll everybody bas a "Bob-o-llnk" bracelet. 
It takes from nine to twelve "Bob-o-llnks" to complète a bracelet, and a girl 
Isn't satisfled until she has one completed — then she Immediately starts an- 
other. There is no end to it. 

When a girl has enough "Bob-o-links" she goes to her jeweler and has them 
clamped together with the small sUver links, whlch are provided for that 
purpose." 

The plaintifï originated rieither the spécial design of link which it 
seeks to enjoin the défendant from making, nor the scheme of sale. 

In Jànuary, 1915, H. B. Pratt conceived the idea of making what he 
termed a "friendship bracelet." . 

As the amended bill allèges, for about three months prior to April 1, 
19l5, H. B. Pratt and Bullard Bros. Company had been continuously 
manufacturing the said links and selling them in varions localîties 
throughout the United States, and had created a substantial demand 
for said links, and ail the business in said links was carried on in the 
name of Bullard Bros. Company. Newspaper articles explaining 
Pratt's bracelet hnk ideà were published in varions jewelry trade mag- 
azines and Bullard Bros, had disposed of about 25,000 of thèse links 
in many différent stafes. 

The article, already on the iTiarket, having been brought to the at- 
tention of officers of the plaintiff company by a traveling salesman 
some time in March, 1915, it made a proposai tO; Pratt by letter of 
April 1, 1915, for a contract to be in force for two years, with privi- 
lège of renëwal for another year, "for the exclusive right to make and 
sell your 'friendship, interlocking link bracelet,' in silver, gold or other 
metals." The plaintiff agreed to pay royalties on sales. The follow- 
ing language was also used : 

"This exclusive right granted is to cover the patents now pendlug, and ail 
improvements or subséquent patents which may be applied for and obtained 
on this bracelet, or any article of sLmilar character." 

This proposai was accepted by Pratt April 1, 1915, with a modifica- 
tion relating to an existing contract with a third perSon. The parties 
to the contract were Pratt and the plaintiff company, and the written 
contract apparently relates to rights in an invention or inventions of 
Pratt for which applications for patents were pending, or were con- 
templated. There is évidence, however, that after the making of this 
contract Bullard Bros. Company discontinued the manufacture and 
sale of the article, and that they received a share of royalties paid by 
plaintifï to Pratt. 

A patent, No. 1,166,629, was issued January 4, 1916, on Pratt's ap- 
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plication of March 3, 1915, for a bracelet; but this patent, which 
daims only a complète bracelet and net the individual links is not 
relied upon in the présent case, except to show good faith of the plain- 
tif! in issuing certain notices in which patent rights were asserted, 
and to meet the défense that because of misrepresentations to the pub- 
lic in respect to patent rights the complainant does not come into equity 
with clean hands. 

No évidence is produced to show that Bullard Bros. Company ever 
made any formai agreement with the plaintifï to discontinue the man- 
ufacture of the article, or assigned to it any supposed good will. 
Though plaintifï now claims to hâve succeeded to the business and 
good will of Bullard Bros. Company, there is no évidence of any con- 
tract between Bullard Bros. Company and the plaintiff to this ef- 
fect, and the plaintiff advertised itself as "makers and distributors 
under license of H. B. Pratt, inventer." There is no évidence that it at- 
tempted to use any of the réputation of Pratt or Bullard Bros. Com- 
pany as manufacturers. 

The évidence shows that the article of the spécial design for which 
plaintiff seeks protection was not exclusively associated in the public 
mind with the Eisenstadt Manufacturing Company as manufacturers, 
but, on the contrary, was also associated with Bullard Bros. Company 
as manufacturers. 

By stipulation in this case it appears also that the complainant issued 
a circular dated May 28, 1915, in the name of and by authority of H. 
B. Pratt, giving notice to the trade that applications for design and ap- 
paratus patents were pending, and warning against infringement. 
This circular contained the f ollowing statement : 

"The Eisenstadt Manufacturing Company, of St. Louis, Missouri, the Stand- 
ard Button Company, of Attleboro, Mass., and Bâtes & Bacon, of Attleboro, 
Mass., are the only authorized manufacturers and distributors of the genuine 
'Bob-o-llnk' bracelet." 

[1] In this case it is quite necessary to make what Mr. Wigmore 
refers to as "the distinction between actionable déception of the cus- 
tomer by imitation of the authorship, and nonactionable imitation of the 
merchandise without déception as to authorship." See Harvard Law 
Rev., April, 1916, p. 609; Flagg Mfg. Co. v. Holway, 178 Mass. 83, 59 
N. E. 667. 

It is true that in some cases the appearance of -an article may indi- 
cate authorship, so that the offering of a copy in itself tends to de- 
ceive as to authorship. 

There is some conflict between the exercise of the right to copy an 
unpatented design or manufacture and the right of a prior manufac- 
turer to prevent a competitor from copying, where such copying in 
itself results in déception of the public as to the origin of the'goods. 
When the article has become associated in the mind of the public with 
the manufacturer who first put the article on the market, and when 
the réputation of that manufacturer and of the quality of his goods is a 
matter of substantial importance to the public as well as to the man- 
ufacturer, the right to copy may be subject to the obligation to give 
such notice as may be necessary in the particular circumstances, in 
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order to prevent such mistake or déception of the public as might arise 
from putting a copy on the niarket, 

The défendant relies npon Keystone Type Foundry v. Portland 
Pub. Co., 186 Fed. 690, 108 C. C. A. 508, which involved the question 
whether there was unfair compétition in copying the design of a cer- 
tain type, or type face, originated by the plaintifï and advertised as 
"Caslon Bold." In that case the court said: 

"The défendant has not sought to avail itself of the complainant's réputa- 
tion as a founder, but of its taste and sklU as a designer. This it may do. 
It nïay copy the complainant's type, so long as it does not prétend that the 
copy is an original product of the complainant" 

— and quotes with approval Flagg Mfg. Co. v. Holway, 178 Mass. 83, 
59 N. E. 667. The défendant also cites Rathbone, Sard & Co. v. 
Champion Steel Range Co., 189 Fed. 26, 110 C. C. A. 596, 37 L. R. 
A. (N. S.) 258; Rice & Co. v. Redlich Mfg. Co., 202 Fed. 155, 122 
C. C. A. 442, 44 L. R. A. (N. S.) 1057; Armstrong Seatag Corp. 
V. Smith's Island Oyster Co., 224 Fed. 100, 139 C. C. A. 656 ; Dia- 
mond Match Co. V. Saginaw Match Co., 142 Fed. 727, 74 C. C. A. 59 ; 
Pope A. M. Co. V. McCrum-Howell Co., 191 Fed. 979, 112 C. C. A. 
391, 40 L. R. A. (N. S.) 463. 

The complainant cites a number of cases in which the court appar- 
ently has been of the opinion that the copying, in view of the associa- 
tion of the article copied with a particular manufacturer, was a means 
of palming ofï goods as those of another, and of trading upon another's 
réputation. Steiff v. Bing (D. C.) 215 Fed. 204; Strause v. Weil et 
al. (C. C.) 191 Fed. 527; Enterprise Mfg. Co. v. Landers, Frary & 
Clarke, 131 Fed. 240, 65 C. C. A. 587; Yale & Towne Mfg. Co. v. 
Aider, 154 Fed. 37, 83 C. C. A. 149; E. B. Estes & Sons v. George 
Frost Co., 176 Fed. 338, 100 C. C. A. 258; Stewart v. Hudson (D. C.) 
222 Fed. 584; U. S. Expansion Boit Co. v. Kroncke Hdw. Co. (D. 
C.) 225 Fed. 383 ; Rushmore v. Manhattan S. & S. Works. 163 Fed. 
939, 90 C. C. A. 299, 19 L. R. A. (N. S.) 269; Rushmore v. Saxon (C. 
C.) 158 Fed. 499; Baldwin v. Grier Bros. Co. (D. C.) 215 Fed. 735; 
Grier Bros. Co. v. Baldwin, 219 Fed. 735, 135 C. C. A. 433; Moxie 
Co. V. Daoust, 206 Fed. 434, 124 C. C. A. 316. 

The complainant contends that the zither case, Flagg v. Holway, 178 
Mass. 83, 59 N. E. 667, in so far as it supports the view that a sec- 
ond corner in the field may imitate unessential features of goods on 
the market to an extent likely to cause confusion, is overruled in Fox 
& Co. V. Glynn, 191 Mass. 344, 78 N. E. 89, 9 L.R. A. (N. S.) 1096, 
114 Am. St. Rep. 619, wherein défendant was enjoined from copying 
the peculiar shape of plaintiff's loaves of bread. 

From an examination of thèse cases it is évident that it would be 
unsafe to say as an abstract proposition either that a plaintiff may 
copy and offer in the market at will, and without notice, that which 
is not protected by patent or copyright, or that one who copies and 
ofifers for sale must always give notice that his copy is not the product 
of prior manufacturera. The object of the lavv of unfair compétition 
is to prevent the palming off of goods as those of another, déception 
of the public, and trading on a, réputation established by another. 

In the présent case the article involves both design and mechanical 
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structure, both of which the défendant may adopt, provided it does 
not seek to trade upon the réputation estalslished by the complainant. 

Upon the facts of this case I am of the opinion that the origin of 
the goods, the authorship of the design, or the réputation of, the 
manufacturer hâve not been shown to be a matter of such interest 
to the public as to afford an inducement to the public to buy the 
plaintiff's goods rather than the goods of other manufacturers. 
Both in the matter of design and in the matter of function the 
article speaks for itself. It is not like a machine, with parts con- 
cealed or difficult to inspect, as to which the buyer relies, not upon 
his own judgment of quality or workmanship, but upon the name and 
réputation of a particular manufacturer as implying a représentation 
of good workmanship and quality. Whether the article is made by 
the Bullard Bros. Company, by the Eisenstadt Manufacturing Com- 
pany, by the Standard Button Company, or by Bâtes & Bacon, or pos- 
sibly by other manufacturers, would seem to be a matter of indifférence 
to the public, especially in view of the fact that the Bullard Bros. 
Company were first in the field and that the complainant itself gave 
notice that other persons were authorized manufacturers and distrib- 
utors of the "Bob-o-link" bracelet. 

The défendant bas advertised itself as the manufacturer of its own 
product, and I am not satisfied that there is any attempt by the défend- 
ant to steal any of the réputation of the plaintifï as a manufacturer, 
or to avail itself of any désire of the public to hâve goods which are 
made by the Eisenstadt Manufacturing Company as distinguished 
from those made by any other company. 

[2] In this particular case the real grievance, if it be a grievance, 
of the plaintiff seems to be that it has advertised the article extensively 
and has promoted and increased the demand for the article, and that 
the défendant, by supplying the market with the article in compétition 
with the plaintiff, is reaping the benefit of the plaintiff's advertising, 
and thus, as counsel puts it, "is reaping where it has not sown." 

A difficulty in the plaintiff's case, however, is that to a considérable 
extent this is true also of the plaintiff, as appears by the amendment 
to the bill and by the proofs. The scheme and the particular article 
had already been made known by newspaper articles and by traveling 
salesmen, and the plaintiff, in common with others, acquired its 
knowledge of the article in the ordinary course of an already estab- 
lished trade. 

In the absence of any claim for protection under patent rights it is 
difficult to avoid the conclusion that the plaintiff stands merely in the 
situation of any other member of the public who may choose to disre- 
gard supposed patent rights, and to copy and promote the sale of an 
article that was already before the public and upon the market before 
the plaintiff adopted it. 

The proofs do not show whether, as matter of fact, the défendant 
copied the article made by Bullard Bros. Company or that made by the 
plaintiff, nor does this seem to be of importance, for in either event the 
article in design and structure must be considered an old article of 
manufacture, and both plaintiff and défendant as copyists. If plaintiff's 
232 F.— 61 
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and defendant's articles are so similar that one may be mistaken for 
another, it seems also true that both are likely to be mistaken for arti- 
cles previously manufactured by Bullard Bros. Company. 

{3] I am unable to see that it was possible for the plaintiff, after 
Bullard Bros. Company and Pratt had dedicated to the public ail 
rights not protected by patents, or by applications for patents, and 
after Bullard Bros. Company, previously known as the manufacturers, 
had ceased to manufacture, to dérive from Pratt or Bullard Bros. 
Company any exclusive rights, except patent rights. 

The first copyist, by the claim that other copies may be mistaken for 
his copy, cannot abridge the rights of other copyists to foUow the orig- 
inal design. 

I£ we extend the established doctrine of trade dress, and say that 
the article itSelf may in some cases become a sign of authorship and 
origin, it could only lead to confusion if we should go further and 
follow this by saying that the best known manufacturer of copies, 
whose product may be even better known than the product of the 
original manufacturer, may enjoin others from copying because the 
public may be misled into buying the product of a later copyist as and 
for the product of an earlier copyist. 

However, the argument that the distinctive appearance of the arti- 
cle itself may serve as a sign of origin doés not seem applicable to the 
facts of this case. 

The plaintiff has failed to show that the goods of its manufacture 
hâve in fact a distinctive appearance, which in itself points to the 
plaintiff as manufacturer. On the contrary, it appears that in appear- 
ance they are indistinguishable from those of an earlier manufacturer. 

Whether a particular make of goods is éxclusively associated in the 
mind of the public with a particular manufacturer is a mattër of fact. 
Whether this association constitutes a substantial part of the induce- 
ment to buy thèse goods is also a matter of fact. It may be a matter 
of no practical conséquence. That this défendant is profiting by the 
fact that the public mistakenly purchases its goods when they désire 
specially the plaintiff's does not seem to me to be established by the 
proofs. 

The plaintiff insists that by àdvertising to the trade and to the pùb- 
Hc it has established a good will with which the défendant is interfer- 
iilg. It appears that a full-page advertisement in the Saturday Eve- 
ning Post of May 22, 1915, of the plaintiff's Hnks, under the plain- 
tiff's name of "Bob-o-link," created a large demand, and that this was 
followed by other expensive advertisements. 

The défendant, however, was in the field as a competitor before this, 
and as early as the middle of May seems to bave beeh actively pushing 
its goods throughout the country. A demand for the article created 
by either party during compétition naturally might imire to the benefit 
of either. There is this disadvantage in conducting an àdvertising 
campaign to promote the sale of an article which is not a proprietary 
article. But it is not inéquitable for a défendant to profit by a gênerai 
demand for old goods ; it only is inéquitable to seek to profit by sup- 
plying a spécial demand for goods of plaintiff's manufacture with goods 
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of the defendant's manufacture, thus trading on the plaintiff's réputa- 
tion and deceiving the public. 

[4] The plaintiff asks that the défendant be enjoiried from making 
links of such size and design as adapt them to be used in connection 
with plaintiff's links to complète a bracelet. 

It is shown that plaintiff's advertisements to the public represent that 
the purchaser of a requisite number of links will hâve the right to hâve 
them joined together without additional charge by Connecting links 
supplied by the plaintiff to thé jewelers, and it is urged that so far as 
defendant's links are purchased in place of plaintiff's, and so far as 
they are connected up by joining links supplied by plaintiff, the défend- 
ant is inequitâbly profiting by the plaintiff's offer to the public. Were 
the plaintiff the originator of both the scheme and the article, and had 
madê promises to the public, so that the article had become a token oî 
contract rights as well as a bracelet link, the case might présent a dif- 
férent aspect, and involve questions of the law of tokens somewhat 
similar to those that arose in trading stamp cases. Sperry & Hutchin- 
son Co. V. Mechanics' Clothing Co. (C. C.) 135 Fed. 833; Id. (C. C.) 
128 Fed. 800; Bitterman v. Louisville & Nashville R. R., 207 U. S. 
205, 222, 28 Sup. Ct. 91, 52 L. Ed. 171, 12 Ann. Cas. 693. 

But there is no reason to believe that in f act the défendant is seek- 
ing to interfère with contracts between the plaintiff and, the public in 
respect to this, or to profit by this promise by throviring upon the plain- 
tiff the expense of Connecting the defendant's links by use of plaintiff's 
Connecting links. The défendant also supplies jewelers with such con^ 
necting links, and apparently follows the same plan that was used be- 
fore the plaintiff entered the business. This must be regarded as one 
of the theoretical aspects of the case, rather than as a substantial mat- 
ter. 

Upon the whole case I am of the opinion that the défendant is not 
seeking to take advantage of the plaintiff's trade réputation, or of its 
réputation: as a manufacturer, or to deceive the public by palming off 
its goods as the goods of the plaintiff. It has openly asserted its right 
to copy, and denied the plaintiff's right to a patent, or to a monopoly 
of the design. There has been some confusion of goods, but this re- 
sults from the fact that both with equal right make the same article. 
The defendant's conduct does not, in my opinion, amount to fraud, 
actual or constructive ; and if the defendant's compétition interfères 
to some extent with the plaintiff's business scheme, this is merely be- 
cause there is compétition, and not because there is unf air or unlawful 
compétition. 

The bill will be dismissed. 



TJNITED STATES v. AKERS. 

(District Court, N. D. Georgla. April 21, 1916.) 

No. 1159. '■' 

PosT Office <g=».35 — Using Mails to Defbaud — Eléments of Offense. 

A scheme or artifice to defraud, or to obtain property by false pretenses, 
to be. carried out by the use of the mails, wlthin Criminal Code (Act 

i3=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Mareh 4, 1909, c. 321) § 215, 35 Stat. 1130 (Comp. St. 1913, § Ï0385), may 
conslst oî tlie making of false pretenses as to solvency and the dolng 
of a legitlmate business for the purpose of obtainlng property of others 
on crédit without Intending to pay for the same. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. 
Dig. <©=>35. 

For other définitions, see Words and Phrases, First and Second Séries, 
Scheme.] 

Criminal prosecution by the United States against Simon A. Akers. 
On demurrer to indictment. Overruled. 

Certain counts of the indictment are as f ollows : 

United States of America, Northern Division, Northern District of Georgia. 

In the District Court of the United States, in and for tlie division and dis- 
trict afpresaid, at the Octol)er terni thereof, A. D. 1914, the grand jurors of 
the United States, impaneled, sworn and charged at the term aforesaid of 
the court aforesaid, on their oath présent that Simon A. Akers, on the lOtli 
day of March in the year of our Ixird 1913, in the said division and district, 
and withln the jurisdiction of said court, had theretofore devlsed a scheme 
apd artifice to defraud each of the followtng persons, to wit: John Compton, 
W. E. Hooks, S. J. McLendon, and A. F. Windham Lumber Company, and 
other persons to the grand jurors aforesaid unknown, and (or obtaining 
property from each of said persons by means of false and fraudulent prê- 
teuses and représentations, whlch said scheme and artifice was and is in 
substance and to the effect as f ollows: 

That the said Simon A. Akers, acting and dolng business under the name 
and style of "Atlantic Lumber & Coal Company," would falsely prétend to be 
a respohsible and reliable association of persons doing business in the clty 
of Atlanta under the name and style aforesaid, as dealers in yellow pine and 
hardwood lumber, steam and domestic coal, and that he would use a 
business letter head so indieating, and would send letters through the mails 
bearing such letter head to the said John Compton, W. E. Hooks, S. J. Mc- 
lendon, A. F. Windham Lumber Company, and other persons dolng a sawmill 
business, and would induce and cause the said John Compton, W. E. Hooks, 
S. J. McLendon, A. F. Windham Lumber Company, and other persons to the 
grand jurors aforesaid unknown, to ship large quantities of lumber in carload 
lots conslgned to the said "Atlantic Lumber and Coal Company" at Atlanta, 
Ga., without the purchase money therefor flrst having been paid, under the 
belief, superinduced by the said Simon A. Akers, that the said so-called "At- 
lantic Lumber and Coal Company" was a bona flde business association of 
persons flnancially good, solvent, reliable, and responsible; whereas in truth 
and fact the said so-called "Atlantic Lumber and Coal Company" was not a 
bona flde business assoc'atlon of persons, and was not flnancially good, solv- 
ent, reliable, and responsible, and did not do a bona fide business as dealers 
in yellow pine and hardwood lumber, steam and domestic coal, ail of which 
the said 'Simon A. Akers then and there well knew. 

And it was the intent and purpose of the said Simon A. Akers, as a part of 
said scheme and artifice, to induce and cause the said John Compton to 
ship a carload of lumber, to wit, 9,270 feet of lumber, of the net value of 
$102, from Chauncey, Ga., conslgned to the said "Atlantic Lumber and Coal 
Company," Atlanta, Ga., and that he, the said Simon A. Akers, would take 
said lumber so shipped Into his custody and control, after the arrivai thereof 
at destination at Atlanta, couvert the said lumber and the proceeds arising 
from the sale thereof to his own use and benefit, and not pay the said John 
Compton for the same, nor give to him anything of value in return therefor ; 
it being the intent and purpose of the said Simon A. Akers to injure and de- 
fraud the said John Compton in the sum of $102, by means of such scheme 
and artifice. 

And it was also the intent and purpose of the said Simon A. Akers, as a 
part of said scheme and artifice, to Induee and cause the said W. E. Hooks to 
ship a carload of lumber, to wit, 15,152 feet of lumber, of the value of $144, 
from Woodbury, Ga., conslgned to said "Atlantic Lumber & Coal Company," 
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Atlanta, Ga., and that the said Simon A. Akers would take said luniber so 
shipped into hls custody aud control upon Its arrivai at destination at Atlanta, 
convert the said lumber and proceeds arlsing froin the sale thereof to his own 
use and benefit, and not pay the said W. E. Hooks for the same, nor give him 
anything of value in return therefor, but intending by means of said scheme 
and artifice to injure and defraud the said W. E. Hooks in the said sum and 
value of $144. 

And it was also the Intent and purpose of the said Simon A. Akers, as a 
part of said scheme and artifice, to induce and cause the said S. J. McLendon 
to shlp two carloads of lumber, to wit, 18,000 feet of lumber, of the value 
of $207, conslgned to the said "Atlantic Lumber & Coal Company," Atlanta, 
Ga., and that the said Simon A. Akers would take the said lumber so shipped 
into his custody and control upon its arrivai at destination at Atlanta, and 
convert the said lumber and, proceeds arising from the sale thereof to his 
own use and beneflt, and not pay the said S. J. McLendon for same, nor give 
to him anything of value in return therefor, but intending by means of said 
scheme and artifice to Injure and defraud the said S. J. McLendon in the 
said sum and value of $207. 

"And it was also the intent and purpose of the said Simon A. Akers, as a 
part of said scheme and artifice, to induce and cause the said P. A. Windham 
Lumber Company to ship four carloads of lumber, to wit, 43,148 feet of 
lumber, of the value of $385, from Daleville, Ala., consigned to the said 
"Atlantic Lumber & Coal Company," Atlanta, Ga., and that the said Simon 
A. Akers would take said lumber so shipped into his custody and control upon 
its arrivai at destination at Atlanta, convert the said lumber and proceeds 
arising from the sale thereof to his own use and benefit, and not pay the 
said F. A. Windham Lumber Company, nor give the said company anything 
of value in return therefor, but intending by means of said scheme and 
artifice to injure and defraud the said F. A. Windham Lumber Company in 
said sum and value of $385. 

And the said Simon A. Akers, in and for the purpose of executing the said 
scheme, and in and for the purpose of attempting so to do, on the lOth day 
of March in the year of our Lord 1913, in said division and district, and 
withln the jurisdiction of said court, with intent to defraud the said John 
Compton, did then and there unlawfully, knowingly, and fraudulently place 
and cause to be placed in the post office of the United States at Atlanta, in 
the state of Georgia, a certain letter inclosed in an envelope with the postage 
prepaid thereon, and directed to Mr. John Compton, Chauncey, Ga., to be 
sent by the post office establishment of the United States, which said letter 
was and is as foUows, to wit: 

"Ail agreements contingent on strikes, accidents, delays of carriers, or other 

causes unavoidable and beyond our control. 
"P. O. Box 76. Téléphone Connection. 

"Atlantic Lumber & Coal Company, 

"Yellow Pine and Hardwood Lumber, Steam and Domestic Coal. 

"309 Fourth Natl. Bk. Bldg. 

"Atlanta, Ga., March lOth, '13. 
"Mr. John Compton, Chauncey, Ga. — Dear Sir; Please quote us the fol- 
io wing stock f. o. b. mill or deiivered Atlanta for shipment in 5 to 15 day s: 
1 car #1 shingles 
1 ** Jé2 *' 

4 " Framing, 2x4, 6, 8, 10 to 24 ft. 
1 " B & B tr. flooring, 1x4. 

1 " Com. #2 

2 " Cull 

"If î'ou eannot shlp in time specified, advise how soon you can ship. Also 
furnish stock sheet and price list on ail hardwood you hâve to offer. 

"Yours very truly, 
"A-G Atlantic Lumber & Coal Company, 

"[Signed] S. A. Akers, Mgr." 
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Contrary to the forirf of tlie statute in such case niadè and provided, and 
agalnat the peace and dlgnlty of the United States of America. 

Second Count. 

And the grand jurors aforesaid, on thçlr oath afpresaid, do further pré- 
sent that the said Simon A. Akers, on the 17t,h day of May in the year of our 
Lord 1913, In the said division and district, and witliin the jurisdiction of said 
court, had theretofore devised a .icheme and artifice to defraud John Compton, 
and for obtainlng property, to wit, a carload of luniber, of the value of $102, 
from the said John Compton, by means of false and fraudulent prêteuses and 
représentations, vphlch said schem'e and artifice is more fuUy set forth in the 
flrst count of this indlctment, and the same is now referred to and made a 
part hereof. 

And the said Simon A. Alîers, In and for the purpose of executing said 
scheme and artifice, and In and foi" the purpoge of attempting so to do, ou 
the 17th day of May In the year of our Lord 1913, in said division and district, 
and vcithln the jurisdiction of said court, did then and therè unlawfuUy, 
knowingly, and fraudulcntly place and cause to be placed in the post office of 
the United States at Atlanta, in the state of Georgla, a certain letter Inclosed 
in an envelope wlth postagè prepftld thereon, and directed to Mr. John Comp- 
ton, Chauncey, Ga., to be sent by the post office establishment of the United 
States, whieh said letter was and Is as follovvs, to wit: 

"AU agreenïents contingent on strlkes, accidents, delays of carriers, or othei 

causes unavoldable or beyond our control. 

"P. O. Box 76. Téléphone Connection, 

"Atlantic Lumber & Coal Company, 

"Tellow Fine and HardvFood. Lumber, Steam and Domestic Coal, 

"309 Fourth Natl. Bk. Bldg. 

"Atlanta, Ga„ May 17th, '13. 
"Mr. John Compton, Chauncey, Ga. — Dear Sir: We wrote you recently in 
regard to rqugh and dressed lumber we were in the market for and as yet 
hâve not reeeivçd any reply. 

"We hâve now about completed our wants except what we list below. If 
you hâve any of the stock, we will be pleased to hear from you. 
3. cars 2x4 10 ft. long rougli. 

2 " 2x8 14 " " . " 

3 " 1x6 to 12 boards " 
"Quote ail or any part of this stock. 

"Yours very truly, 
"A-G Atlantic Lumber & Coal Companv, 

"[SignedJ S. A. Akersl! Mgr." 

Contrary to the form of the statute in such case made and provided, and 
against the peace and dlgnlty of the United States of America. 

Third Count. 

And the grand jurors aforesaid, on their oath aforesaid, do further présent 
that the said Simon A. Akers, on the 30th day of May in the year of our 
Lord 1913, in said division and district, and witbiu the jurisdiction of said 
court, had theretofore devised a scheme and artifice to defraud John Comiiton, 
and for obtaining property, to wit, a carload of lumber, of the value of $102, 
from the said John, Compton, by means of false and fraudulent prêteuses and 
représentations, which said scheme and artifice Is mwre fully set forth in the 
flrst count of this indlctment, and the same is now referred to and made a 
part hereof. 

And the said Simon A. Akers, in and for the purpose of executing said 
scheme, and in and for the purpose of attempting so to do, on the 30th day 
of May in the year of our Lord 1913, in the said division and district, and with- 
in the jurisdiction of said court, did then and there unlawfully and knowing- 
ly place and cause to be placed in the post office of the United States at At- 
lanta, in the state of Georgla, a certain letter inclosed in an envelope w/th the 
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postage prepaid thereon, and direeted to Mr. John Compton, Chauncey, Ga., 
to be sent by the post office establishment ol the United States, which said 
letter was and Is as foUows, to wit: 

"AU agreements contingent on strikes, accidents, delays of carriers, or other 

causes unavoidable or beyond our control. 

"P. O. Box 76. Téléphone Connection. 

"Atlantic IjUmber & Coal Oomfpany, 

"Yellow Pine and Hardwood Lumber, Steam and Dpinestiç Coal, 

"309 Fourth Natl. Bk. Bldg. 

"Atlanta, Ga., May 30th, '13. 
"Mr. John Compton, Chauncey, Ga. — Dear Sir: In answer to your letter of 
May 26th, we beg to advise that you can shlp us the 1x6 to 12^12 ft. and up 
long, 2x6 to 12 — 12 ft. and up long, and 2x4 and 4x4 random lengths. In re- 
gard to the 3x4 and -5x9, if you put thèse on we wlll bave to reduce them to 
2x4 and 4x8, as we do not handle any odd dimension stock and the people 
that we sell them to would reduce them to the next lowest dimension. 
"Please advise by return mail how soon we cân expect ghlpment. 
"Yours very truly, 
"A-G Atlantic Lumber & Coal Company, 

"[Signed] S. A. Akers, Mgr." 

Contrary tO the form of the statute In such case made and provided, and 
against the peace and dignity of the United States of America. 

Fourth Oount. 

And the grand jurors aforesaid, on tlieir oath aforesaid, do further présent 
that the sald Simon A. Akers, on the 5th day of June in the year of our Ix»rd 
1913, in sald division and district, and wlthln the jurisdietlon of sald court, 
had therètofore devlsed a scheme and artifice to defraud John Compton, and 
for obtainlng property, to wit, a carload of lumber, of the value of $102, from 
the said John Compton, by m'eans of false and fraudulent prêteuses and rep- 
résentations, which said scheme and artifice is more fully set forth in the 
first count of this indlctment, and the same is now referred to and made a 
part hereof. 

And the said Simon A. Akers, in and for the exécution of sald scheme and 
artifice, and in and for the purpose of attempting so to do, on the 5th day of 
June, in the year of our Lord 1913, in the said division and district, and 
within the jurisdietlon of said court, did then and therè unlawfully and knpw- 
ingly place and cause to be placed in the post ofiice of the United States at At- 
lanta, in the state of Georgia, a certain letter inclosed in an envelope wlth the 
postage prepaid thereon, and direeted to Mr. John Compton, Chauncey, Ga., to 
be sent by the post office establishment of the United States, which said letter 
was and is as foUows, to wit: 

"AU agreements contingent on strikes, accidents, delays of carriers, or other 

causes unavoidable or beyond our control. 
"P. O. Box 76. Téléphone Connection. 

"Atlantic Lumber & Coal Company, 

"Yellow Pine and Hardwood Lumber, Steam and Domestic Coal, 

"309 Fourth Natl. Bk. Bldg. 

"Atlanta, Ga., June 5th, '13. 
"Mr. John Compton, Chauncey, Ga. — Dear Sir: We hâve your letter of June 
2d, and beg to advise that we note you will shlp our lumber as soon as you can 
get car placed. 

"Yours very truly, 
"A-G Atlantic Lumber & Coal Company 

"[Signed] S. A. Akers, Mgr." 

Contrary to the forni of the statute in such case made and provided, and 
against the peace and dignity of the United States of America. 



968 232 FEDERAL REPORTER 

FIfth Count. 

And the grand jurors aforesald, on their oath aforesald, do further présent 
that the sald Sinïon A. Akers, on the 30th day of June in the year of our 
Tjord 1918, In thé sald division arid district, and within the jurisdlction of sald 
court, had theretofore devised a scheme and artifice to defraud John Conip- 
toh, ftiid for obtalnlng proijerty, to wit, a carload of luniber, of the value of 
$102, from the sald John Compton, by means of false and fraudulent prêteus- 
es and représentations, which said scheme and artifice is more fully set forth 
In the flrst cbunt of thls Indlctment, and the sarate Is hereby referred to and 
made a part hereof. 

And the sald Slnion A. Akers, In and for the purpose of executlng said 
scheme and artifice, and In and for the purpose of attemptlng so to do, on the 
30th day of June, in said division of sald district, and within the jurisdlction 
of sald court, dld then and there unlawfully and linowingly place and cause to 
be placed in the post oHiee of the United States at Atlanta, in the state of 
Georgia, a certain letter inclosed in an envelope wlth the postage prepaid 
thereon, and directed to Mr. John Compton, Chauncey, Ga., to be sent by the 
post ofllce establishment of the United States, vvhlch said letter was and is 
as follows, to wlt: 

"AU agreements contingent on strlkes, accidents, delays of carriers, or other 

causes unavoidable or beyond our eontrol. 
"P. O. Box T6. Téléphone Connection. 

"Atlantic Lumber & Coal Company, 

"Yellow Pine and Hardwood Luinber, Steam and Domestic Coal, 

"309 Fourth Natl. Bk. Bldg. 

"Atlanta, Ga., June 30th, '13. 
"Mr. John Compton, Chauncey, Ga. — Dear Sir: In answer to your letter of 
June 28th, we beg to advise that we hâve had some trouble selllng car shipped 
by you on account of it havlng so many varions lengths and dimensions, but 
we hâve ordered sam'e moved to-day. 
"Hoplng thls wU\ be satisfactory, we beg to remain, 
"Yours very truly, 
"A-G Atlantic Lumber & Coal Company 

"[Signed] S. A. Akers, Mgr." 

Contrary to the fornï of the statute In such case made and provlded, and 
against the peace and dignity of the United States of America. 

There were similar counts relating to transactions with Hooks, Mc- 
Lendon, and the Windham Lumber Company. 

Hooper Alexander, U. S. Atty., and John W. Henley, Asst. U. S. 
Atty., both of Atlanta, Ga. 

Bell & Ellis and Little, Powell, Smith & Goldstein, ail of Atlanta, 
Ga., for défendant. 

NEWMAN, District Judge. There is a demurrer to the indictment 
in this case. I was very much inclined to believe that this case was 
controlled against the government in favor of the demurrer by the 
case of Etheredge v. United States, 186 Fed. 434, 108 C. C. A. 356: 
but I hâve re-examined it very carefully in the last few days, and I 
am not satisfied now that it is controlling in this matter, or hardly 
persuasive, in view of the language used. In the opinion by Judge 
Jones, towards the close of the opinion, this is said: 

"A mère fraudulent promise to be perfornied in the future, whereby one ob- 
taiiis goods from another, without paying for them, disconnected from any- 
thing in tlie transaction which amounts to a 'scheme or artifice,' will not suf- 
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flce to uphold a conviction for a violation of section 5480 of the Revised Stat- 
utes as amended by tlie act of March 2, 1889. Wlietlier sucli conduct wouItZ 
come within tlie statute, as it appears greatly enlarged in section 215 of tlie 
Pénal Code (U. S. Comp. St. Supp. 1909, p. 1455), or whether the making of a 
f rauduleut promise as a nieans of obtalning property, constitutes a 'scheme or 
artifice' within its meaning, Is not involved in this wrlt of error, and no opin- 
ion is intended to be expressed as to it. The inclusion in the revision of the 
statute of the words 'for obtaining money or property by means of false or 
fraudulent prêteuses, représentations or promises,' not lEound in it before, after 
fréquent amendments to broaden the seope of the législation, is persuasive at 
least that Congress in its législation prior to that amendment has not con- 
strued a mère false or fraudulent promise, standing alone, to constltute a 
'scheme or artifice.' " 

In the case of Bettman v. United States, decided by the Circuit 
Court of Appeals for the Sixth Circuit, 224 Fed. 819, 140 C. C. A. 
265, the court, in the opinion by Circuit Judge Knappen, says this : 

"We are asked to reject the Scheinberg Case upon the authority of Ether- 
edge V. United States (C. C. A. 5) 186 Fed. 4.S4, 108 C. C. A. 356, in whlch a 
construction is put upon section 5480 inconsistent with the construction of 
section 215 of the Code adopted in the Scheinberg Case [21.3 Fed. 757, 130 C. 
C. A. 271, Ann. Cas. 1914D, 1258]. We are not satisfied to follow the Ether- 
edge Case, because we think some of the views there expressed are out of har- 
mony with some of the décisions of this court (notably the Horman Case [116 
Fed. 350, 53 C. C. A. 570], already cited), and t>eeause the case Is opposed to 
the holding of the Circuit Ctourt of Appeals for the Third Circuit in Culp v. 
United States, 82 Fed. 990, 27 C. C. A. 294 (cited with approval by this court 
in Mllby v. United States, 109 Fed. 642, 48 C. C. A. 574), and with the décision 
of the Circuit Court of Appeals for the Fourth Circuit in Charles v. United 
States, 213 Fed. 707, 712, 130 C. C A. 221, Ann. Cas. 1914D, 1251, decided since 
the adoption of the Crimlnal Code. It is, moreover, to be noted that the learn- 
ed judge who wrote the opinion in the Etheredge Case expressly refralned 
from decidlng whether the conduct involved in that case 'would come within 
the statute, as it appears greatly enlarged In section 215 of the Pénal Code.' " 

In the Scheinberg Case referred to (213 Fed. 757, 130 C. C. A. 271, 
Ann. Cas. 1914D, 1258) it is held: 

"That the use of the words 'scheme or artifice' to defraud did not limit the 
offense to a predeternïined plan or contrivance to niislead or seduce the pub- 
lic info parting with their money or property similar to several swlndles ex- 
pressly deslgnated in the statute, but prohibited the use of the mails for the 
transmission of a false financial statement by défendant to commercial agen- 
cles, with Intent that the same should be used as a basls for the purchase of 
goods by défendant on crédit to whlch he was not entitled." 

Thèse cases and others which might be cited, and which were re- 
ferred to by Judge Knappen in the Bettman Case, are not in harmony 
with the décision of our Circuit Court of Appeals. If our Circuit 
Court of Appeals, however, had determined what they did upon this 
statute as embodied in section 215 of the Pénal Code, I should be dis- 
posed to follow them as being controlling authority in this circuit ; but 
the language which I hâve quoted, in which the court states that "no 
opinion is intended to be expressed as to it" — that is, as to the new 
language used in section 215 of the Pénal Code — makes that opinion 
no authority upon the question submitted in this demurrer. 

I think the indietment states a case against the défendant, and the 
demurrer must be overruled. 
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UNItïID STATES v. JOHNSTON et al. 
(District Court, N. O. New Tork. May 23, 1918.) 

1. OOMHEBOE ®=>82 — UNt/AWFDIi IMPORTATION^ — INDICTMENT. 

Act July 31, 1912, c. 263, § 1, 37 Stat. 240 (Comp. St. 1913, J 10416), dé- 
clares that It shall be unlawfvU for aDy person to deposlt In the mails or 
wlth any carrier, or to send or carry from one state or terrltory to an- 
other state or terrltory, or to brlng or cause to be brought Into the Unit- 
ed States from abroad, any films or any pictorlal représentations of any 
prlze fight, whlch are deslgned to be used or may be used for the purpose 
of public exhibition. An Indlctment averred that défendants dld bring, 
and cause to be brought, into the Northern district of the state of New 
; York, films and plctorial représentations of a prize fight, whlch were de- 
slgned to be used, and whlch mlght be and were used, for public exhibi- 
tion hy settlng up and causlng to be set up and operate a caméra and 
moving plcture machine and apparatus on the International boundary 
line between the United States and Canada, so that a part of the machine 
and apparatus were wltliin the United States and the remalning portion 
of the nïachlne and apparatus In Canada, and that from films and plc- 
torial représentations placed in the machine on the Canadlan side through 
the mechanlcal opération of the machine aBd apparatus, and by œeans in 
use of air, sunlight, electric llghtj and otherwlise, were caused to be 
brought Into the United States for the purpose of public exhibition, con- 
trary to the statute made and provided. HeH that, as the indlctment spe- 
cifically afflrmed that parts of the machine were In the United States, 
and by means of air, electrlclty, and sunlight, pictorlal représentations 
were brought into the United States, It charged a violation of the statute 
and a demurrer cannot be sustalned on the theory that défendants were 
merely projeeting pictures Into the United States fronï a machine located 
In Canada. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. 8 47; Dea DIg. 
«8=»82.] 

2. CONSPIBACT (g=543(6) InDICTMENT CONSPIKACT TO CoMMn Cbimb. 

In such case, the indlctment, charging that défendants conspired to- 
gether In violation of Crimdnal Code (Act March 4, 1909, c. 321) § 37, 35 
Stat. 1096 (Comp. St. 1918, § 10202), to violate Act July 31, 1912, c. 263, 
1 1, and pursuant to such violation commltted the acts above charged, was 
Bufflcient to charge the offense of conspiring to commit an offense agalnst 
the laws of the United States. 

[Ed. Note.^ — For other cases, see Oonspiracy, Cent. IMg. S§ 86, 91; Dec. 
Dlg. <3=»43(6).] 

S. CoMMEKCE <S=331 — Interstate Commerce — Régulations oi". 

Under its power to regulate Interstate commerce, Congress may forbld 
the transportatlon from state to state, or from forelgn countries into the 
United States, of articles or pictures tending to debase the public ; and 
therefore, in vlew of the brutalizing nature of prize flghts, Act July 31, 
1912, c. 263, { 1, forblddlng the introduction into the United States of films 
showlng prize flghts, or the transportatlon of such films from state to 
state, la constitutlonal. 

[Ed. Note.— For other cases, see Commerce, Cent Dlg. g 24; Dec. Dlg. 
«s»31.] 

é, OouMEBCE 4s»55 — Inibsstatx Commerce — Kequlations of. 

' Nor Is such act Invalid because it partakes of the quallty of a police 
régulation. 

' [Ed. Note. — For other cases, see Commerce, Cent Dlg. H 72-102 ; Dec. 
Dlg. «=>55.] 

•ssFor atkar eaiu M* muim tople A KBT-NUMBER IB «11 Key-Numbcred Olgiuts & Indexa* 
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At Law. James J. Johnston and others were indicted for crime. 
On demurrer to the indictment by ail défendants, except James J. 
Orkeny. Demurrer overruled. 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y. 
George Gordon Battle, of New York City (D. F. Costello, of 
Syracuse, N. Y., of counsel), for défendants. 

RAY, District Judge. On the grounds "that the said indictment 
does not state facts sufficient to constitute a crime under any statute 
of the United States, and upon the further ground that it appèars 
upon the face of the indictment that the matters charged against 
the said défendants do not constitute a crime under any statute of 
the United States," and "that Cqngress has not constitutional power 
to prohibit the taking within the United States of pictures of ob- 
jects beyond the border of the United States, as alleged in the; said 
indictment, and that the statute defining the substantive offense 
charged in this indictment, in so far as it prohibits the acts therein 
described, is unconstitutional and void," the défendants, except de- 
fendant Orkeny, who has not been apprehended, demur to an in- 
dictment found and filed April 7, 1916, charging them, first, with 
having conspired to commit an offense against the United States 
in violation of section 37 of the Criminal Code of the United States, 
by agreeing to violate section 1 of the Act of July 31, 1912, c. 263 
(37 Stat. 240, 4 U. S. Comp. St. 1913, § 10416), being an "act to 
prohibit the importation and the Interstate transportation of films, 
or other pictorial représentations of prize fights, and for other pur- 
poses," and, second, with having actually violated that provision of 
the criminal laws of the United States. That section reads as fol- 
lows: 

"It shall be unlawful for any person to deposit or cause to be deposlted in 
the United States mails for mailing or dellvery, or to deposit or cause to be 
deposlted wltli any express company or other coinmon carrier for carriage, or 
to send or carry from one state or territory of the United States or the Dis- 
trict of Columbia to any other state or territory of the United States or thé 
District of Columbia, or to bring or to cause to be brought into the United 
States fromf abroad, any film or other pictorial représentation of any prize 
flght or encounter of pugillsts, under whatever name, which Is designed to be 
used or may be used for purjKises of public exhibition." 

[1] The indictment charges in count 1 that the défendants, nam- 
ing them : 

"In violation of the provisions of section 37 of the Criminal Gode of the 
United States of America, did on and previous to the 2d day of April, 1&16, 
unlawfully, knowlngly and felonlously conspire, combine and confederate to- 
gether among themselves to commit an offense against the United States of 
America, that is to say, to violate the provisions of section 1 of the act of 
Congress approved July 31, 1912, and known as an act to prohibit the impor- 
tation and the Interstate transportation of fllnls or other pictorial représen- 
tations of prize flghts and for other purposes, in the manner following; that 
is to say: That the said James J. Johnston, Lawrence M. D. McGulré, Harold 
T. Edwards, Isaac W. Ullman, Harry A. Fishbeck, W. V. Brymer, and James 
J. Orkeny, should and would bring and cause to be brought into the United 
States of America, films and other pictorial représentations of a prize flght, 
designed to be used and which might be,used for the purposes of public ex- 
hibition, to wît, thé Johnson- Willard prize .fight, held at Hàvana, Cuba, April 
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15, 1915, by getting up and operating a caméra and motion pîcture machine or 
machines and apparatus upon tlie international boundary between the United 
States of America and tlie Dominion of Canada, in tlie town of Cliamplaln, 
eounty of Clinton and state of New York, and withln tlie jurisdiction of this 
court, and the parlsh of Ijacolle, province of Quel)ec. Dominion of Canada, and 
about one mile north of Rouses Point, New York, and containing a film and 
pictorlal représentation of a prize flglit, the prlze fîght aforesaid ; that a por- 
tion of said caméra and apparatus and machine would and éhould be placed 
In the Dominion of Canada, and the other portion tliereof in the United States 
of America at the aforesaid place, through and by means of which said cani'- 
era, machine and apparatus said pictorial représentations of the aforesaid 
prize flght were to be brought and caused to be brought into the United States 
of America by means of the meehanieal opération of said caméra machine ap- 
paratus and the action of the atmosphère, sunlight and electric light traus- 
fgrring same and bringing from picture fllnïs of the said prize flght, placed 
and operated in the portion of said machine which would then be in the Do- 
minion of Canada, to the said caméra placed upon the American side, for the 
purpose of bringing the said pictures and pictorial représentations into the 
United States of America, intending and designing such pictorial représenta- 
tions of such prize flght to be used and which might be used for the purposes 
of public exhibition in the United States and elsewhere. 

"That in pursuance to the said conspiracy and during the continuance there- 
of, and in exécution and to eft'ect the object of the same, the said James J. 
Johnston, Lawrence M. D. McGuire, Harold T. Edwards, Isaae W. Ullman, 
Harry A. Fishh)eck, W. V. Brymer, and James J. Orkeny did on or about the 
said 2d day of April, 1916, in the Northern district of New York and within 
the jurisdiction of this court, unlawfully, knowingly and feloniously set up a 
caméra motion picture machine and other apparatus upon the said interna- 
tional boundary Une between the United States of America and the Dominion 
of Canada, about one mile north of Rouses Point, New York, in the Northern 
district of New York, for the purpose of bringing and eausing to be brought 
into the United States, from abroad, films and other pictorial représentations 
of a prize flght, to wit, the Johnson-Willard prize flght, held at Havana, Cuba, 
April 15, 1915, Intended to be used, designed to be used and which might be 
used for the purposes of public exhibition in the United States and elsewhere ; 
that a part of said machine, namely, the caméra and other apparatus was 
placed in the town of Champlain, Clinton eounty, in the state of New York, in 
the district aforesaid, and the other part thereof, containing films of and con- 
taining pictures of said flght and other apparatus was placed about one foot 
distant therefrom in the parish of LacoUe, province of Québec, Dominion of 
Canada, and that said machine, caméra and apparatus were controUed and 
operated on said date through means of a crank, chain, storage battery, electric 
lights, sunlight, air and other meehanieal devices set in motion, propelled and 
operated by the said persons, to wit, James J. Johnston, Lawrence M. D. Mc- 
Guire, Harold T. Edwards, Isaac W. Ullman, Harry A. Flshbeck, W. V. Bry- 
mer, and James J. Orkeny in both the United States and the Dominion of Can- 
ada, and that on account of and by means of the opération thereof- on said 
date, pictures, pictorial représentations and films of said prize flglit were 
brought and caused to be brought from the Canadian side or portion of said 
machine and apparatus in the Dominion of Canada, into tlie caméra and ap- 
paratus on the American side of the same, thereby bringing and causlng to be 
brought into the United States, from abroad and from the Dominion of Can- 
ada, films and other pictorial représentations of said prize flght which were 
intended and designed to be used and which might be used for the purpose of 
public exhibition in the United States and elsewhere, by means of the meehani- 
eal opération of the aforesaid machine, contrary to the form of the statute 
in such cases made and provided aud against the peace and dignity of the 
United States of America." 

Count 2 charges that the défendants did on the 2d day of April, 
1916: 

"In the Northern district aforesaid and withln the jurisdiction of this court, 
nnlawfuUy, knowingly and feloniously bring and cause to be brought into the 
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United States of America, and Into the county of Clinton in the state of Xew 
Yorlî, in tlie Nori:liern district of said state oiÉ New York, films and otlier pie- 
torial représentations of a prize flght, to wit, the Johnson-WlUard prlze flght, 
held at Havana, Cuba, Aprll 15, 1915, and whlch were then and tbere deslgned 
to be used, and were so brought in to be used, and which migbt be used for the 
purposes of public exhibition in the United States and elsewhere in the fol- 
lovvlng manner: By settlng up and causing to be set up and operated a carcf- 
era and œoving picture machine and apparatus upon the International 
boundary Une between the United States and Canada, about one mile nortt 
of Eouses Point, New York. That a part of said machine and apimratus, 
viz., the caméra portion thereof and other apparatus was placed within 
the United States, to wit, in the town of Champlaln, Clinton county, state 
of New York, Northern district of New York, and within the jurisdiction of 
this court, and the remainlng portion of said machine or machines and ap- 
paratus eonnected and operated together was placed in the parish of Lacolle, 
province of Québec, Dominion of Canada, which said caméra and machine 
and apparatus were then and there operated by means of mechanical devices 
set in motion by James J. Johnston, I^awrence M. D. McGuire, Harold T. Ed- 
wards, Isaac W. UUman, Harry A. Flshbeck, W. V. Brymer, and Jantes J. 
Orkeny, and on account of and by means of the opération thereof, films and oth- 
er pictorial représentations Of said prize fight were taken from the films of 
said prize fight placed In said nïaehlne on the Canadian side thereof, and 
through the mechanical opération of said machine and apparatus and caméra 
transmltted to the American side, which said mechanical opération was set in 
motion and propelled by the aforesaid persons, and by such means and by the 
use of air, sunlight, electrie light and otherwisé, said films and pictorial rep- 
résentations of the aforesaid prize flght were then and there brought and 
caused to be brought into the United States from the Dominion of Canada for 
use, and by said persons were deslgned to be used and which mlght be used, 
for the purpose of public exhibition of the same and of said prize flght and 
encounter of pugilists in the United States and elsewhere, contrary to the 
form of the statute in such cases made and provlded and againgt the pèace 
and dignlty of the United States of America." 

The third count is substantially the same as cotint 2, except it 
charges that the offense was committed April 3, 1916. 

The main contention of the défendants is that this indictment 
shows on its face that no film, or physical picture, or physical pic- 
torial représentation of a prize fîght was actually brought into the 
United States from the Dominion of Canada, but that by an ingénions 
arrangement of apparatus, caméra, film, etc., a picture of a prize 
fight was photographed on the United States side of the natural 
boundary from a film located on the Canadian side, and that such 
process and opération, even if the moving picture of the prize fight 
was reproduced on the United States side of the border line between 
the United States and Canada, does not constitute a bringing or a 
causing to be brought into the United States from abroad — that is, 
from Canada — of either a film or other pictorial représentation of 
any prize fight, etc., within the meaning of the section quoted. The 
main weakness in this argument is that it assumes the indictment 
does not mean what it says when it charges in plain and unmistakable 
language that défendants — 

"dld on the 2d day of April, 1916, * » • bring and cause to be brought 
into the United States of America • * • films and other pictorial repré- 
sentations of a prize fight, to wit, the Johnson- Willard prlze fight," etc. 

Hère is a plain charge of bringing in films and other pictorial 
représentations of such prize fight. Then follows a description of 
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the mode and manner in which sûch physical objects, films, and oth- 
er pictoriai repfesènt3,tions of such prize fight were actually ferought 
into the United States. The indictment does not state and. charge 
that a photograph was taken on the United States side of the in- 
ternatiohal Une of a film or pictui'e of a prize fight located on the 
Canadian side, but, after describing to an extent an apparatus, etc., 
says : 

"And on acôount of and by means of the opération thereof [such apparatus, 
etc.]-, films and other plctorlal représentations of said prize flght were taken 
from the films of sald prize flght placed In said machine on the Canadian side 
thereof, and through the mechanlcal opération of sald machiné and apparatus 
and caméra transmltted to the American side" 

— that is, brought over and cafried or forwarded to the American 
side. But, further, the indictment says ; , 

"Which sald mechanical opération was set in motion and propelled by the 
aforesald persons [the défendants], and; by such means [mechanlsm] and by 
the use of air, sunlight, electric light and , otherwise sald films and plctorlal 
représentations of the aforesald prize flght were then and there brought and 
caused to be brought Into the United States from the Dominion of Canada 
for use," etc. 

Even i:f the indictment charges that "films and pictorial représenta- 
tions of said prize fig;ht" were reproduced on the Canadian side from 
the films placed there, in plain and uneqliivocal langiiage it further 
says that by the means and mechanism described and other means 
"said films and pictorial représentations" were then and there brought 
and caused to be brought into the United States, etc. This court can- 
not be informed just what the évidence will show, and that is not the 
question hère. It may appear from the évidence that no film or pic- 
torial représentation was brought into the United States, but the in- 
dictment plainly allèges that one or more films and one or more picto- 
rial represe:ntations of the prize fight named were brought into the 
United States, and into the Northern district of New York, and that 
same were designed to be used and could be used and might be used 
for purposes of public exhibition. It would be a waste of time tp 
consider a case wnich argument states the évidence will show. It will 
be time enough to consider that when the évidence is before the court. 
It is clear that no conviction can be had if the évidence fails to show 
the bringing in from abroad of a film or a pictorial représentation of 
a prize fight, 

[2] The conspiracy count plainly charges a conspiracy to commit a 
crime against the United States, and as plainly charges the commission 
of an overt act in exécution of such conspiracy. The other counts 
charge the défendants with having actually brought into the United 
States from the Dominion of Canada, not only a film, but other pic- 
torial représentation of a prize fight, naming it, and that such film and 
pictorial représentation was capable of being used and designed to be 
used and might be used for purposes of public exhibition. The times 
when and the place where thèse offenses were committed are plainly 
and clearly specified, and the défendants are also informed so far as 
possible, as to the means claimed to hâve been used by them in bring- 
ing in such films and other pictorialrepreséntatiohs ofà prize fight. 
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Thèse means, this apparatus and its workings, may hâve been a new 
mode of bringing in or transmitting films and other pictorial représen- 
tations of this prize fight from Canada to the United States; but this 
is immaterial, provided the use and opération of the means employed 
did bring from the Dominion of Canada into the United S'tates films 
and other pictorial représentations of the prize fight which were intend- 
ed to be used and which could be used for purposes of public exhibition 
in the United States. The indictment charges that this was actually 
done by the opération by défendants pf the instrumentalities actually 
employed. No court bas the right to assume, or présume, or guess, 
or speculate, or theorize that this could not be done by the use of 
such means. The indictment says it was done. 

Constitutionality of the Law. 

[3] The control of the importation of articles into the United States 
and of their transportation from state to state is within the constitu- 
tional Power of Çongress. It and it alone régulâtes Interstate and for- 
eign commerce. It bas the right to say what aliens, and under what 
conditions such aliens, may corne into the United States, and also what 
articles of use and commerce may come into the United States, or go 
from state to state. It has the right to prohibit the bringing into the 
United States of articles which it deems injurions to the morals and 
gênerai welf are of the people of the United States, or their transpor- 
tation from state to state. In Hoke v. United States, 227 U. S. 308, 
322, 33 Sup. Ct. 281, 284 (57 L. Ed. 523, 43 L. R. A. [N. S.] 906, 
Ann. Cas. 1913E, 905), the constitutionality of the so-called "White 
Slave Act" (Comp. St. 1913, §§ 8812-8819) was under considération, 
and Mr. Justice McKenna, in giving the opinion of the court, said : 

•'Our dual form of govemment has Its perplexities, state and nation haviiîg 
différent sphères of jurisdiction, as we hâve said ; but it must be kept in mind 
that we are one people, and the powers reserved to the states and those con- 
ferred on the nation are adapted to be exercised, whether Independently or 
concurrently, to promote the gênerai welf are, material and moral. This is the 
«ffect of the décisions, and surely, if the facillty of Interstate transportation 
can be tajcen away from the demoralizàtion of lotteries, the debasement of ob- 
scène llterature, the contagion of dlseased cattle or persons, the Impurity of 
f ood and drugs, the like facillty can be taken away from the systematlc en- 
ticement to and the enslarement in prostitution and debauchery of women, 
and, more Inslstently,' of girls." 

The brutalizing and pernicious eflfect, especially on the young, of 
looking on physical encounters between human beings in the shape of 
actual fights, where the fight is "to the finish" and until the one or the 
other of the combatants is "knocked out" and rendered physically, in- 
capable of further action, offensive or défensive, are well known and 
recognized almost evçry where. In thesç days of "movies," or moving 
picture shows, it was seen that, while it was impossible for such brutal 
scènes to be enacted within the United States, because of state, laws 
prohibiting them, still moving film pictures of thç actual fight taking 
place outside thé United States, showing it in ail its harrowing dé- 
tails, might be taken and developed and brought into the United States, 
and the fight there reproduced in the so-called "moving picture shows" 
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as one oï the attractions of the "movies." Therefore Congress, re- 
membering that "the powers resefved to the states and those conferred 
on the nation are adapted to be exercised, whether independently or 
concurrently, to promote the gênerai welfare, material and moral," 
saw fit to absolutely prohibit the bringing into the United States of 
any film or other pictorial représentation of one of the'se prize fights 
which had taken place in some other country, and which might be used 
for purposes of public exhibition. Congress bas determined by this 
législation that, in enacting it, it was promoting the "gênerai welfare, 
material and moral." 

[4] Congress has closed our doors against the importation of lewd 
and indécent pictures, the exhibition of which has a tendency to debase, 
dégrade, and demorahze, and it has placed its ban on the importation 
of pictures showing a brutal prize fight capable of public exhibition. 
I do not think any court will hâve the temerity to hold that by so doing 
Congress has trenched on the rights and liberties of the people. In 
Hipolite Egg Co. V. United States, 220 U. S. 45, 31 Sup. Ct. 364, 55 
h. Ed. 364, the Suprême Court denominated adulterated drugs and 
food. as "outlaws of commerce," and said that their confiscation by 
law was appropriate to the right to bar them f rom Interstate transpor- 
tation, and completed the purpose of the law by not merely preventing 
their physical movement, but preventing trade in them between the 
States. The constitutional power of Congress over commerce extends, 
not only to interstate, but to foreign commerce, and what it may do 
with respect to the one it may do with respect to the other. It is no ob- 
jection that thèse laws hâve the quality of police régulations, for, while 
the police power abides with the several states, still "Congress may 
adopt not only the necessary but the convenient means necessary to 
exercise its power over a subject completely within its power, and such 
means may hâve the quality of police régulations." Hoke v. United 
States, 227 U. S. 308, 33 Sup. Ct. 281, 57 h. Ed. 523, 43 L. R. A. (N. 
S.) 906, Ann. Cas. 1913E, 905; Gloucester Ferry Co. v. Pennsylvania, 
114 U. S. 196, 5 Sup. Ct. 826, 29 U. Ed. 158. 

Congress has provided for the rejection of the diseased and immoral, 
and this législation has the quality of police régulation. There is tio 
inhérent right in the enjoyment of liberty under our Constitution to 
do wrong, or to possess hère or bring into the United States f rom 
other countries, articles, such as pictures, which, if exhibited, only tend 
to debase and dégrade the beholder and lower the moral standard of 
our people. The gênerai policy of nearly ail, if not ail, the states of 
the Union, is shown by the several laws prohibiting prize fights with- 
in their borders. So each state might prohibit the exhibition, or hav^ 
ing in possession, of a pictorial représentation of a prize fight or of a 
film which would reproduce one. This is for the states, but Congress 
can aid by prohibiting the bringing from any other country into any 
state or territory of the United States, or the District c' Columbia> any 
pictorial représentation of a prize fight which took place abroad, or 
any film calculated to reproduce same, and which, it is well known, 
may be donc with nearly the same vividness as though the actual fight 
was going on before the eyes of thé beholder. Weak and puny, indeed, 
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would that government be which is powerless to prohibit by the enact- 
ment and enforcement of appropriate laws the importation of articles 
which, when exhibited or put to use, dégrade its people, or lower the 
standard of the morals of its people. Congress has not undertaken to 
say that such films and pictorial représentations of a prize fight shall 
not be exhibited within a state, leaving that to the state itself ; but it 
has said, acting under and by virtue of its constitutional right to ab- 
solutely control and regulate interstate and foreign commerce, that 
such films and pictorial représentations shall not be brought or caused 
to be brought into the United States f rom abroad, or carried f rom state 
to state through or by means of the mails or otherwise. 

But it is useless to discuss this question further, as the constitution-' 
ality of the act has been upheld by the Suprême Court of the United 
States in Weber v. Freed, Collector, etc., 239 U. S. 325, 36 Sup. Ct. 131, 

60 L. Ed. , decided December 13, 1915, where the court, by Mr. 

Chief Justice White, said : 

"The ground relied on for the relief was the averment that the prohibition 
of the act of Congress in question was répugnant to the Constitution because, 
In enacting the saine, 'Congress exceeded its designated powers under the Con- 
stitution of the United States, and attempted, under the guise of its powers un- 
der the commerce clause, to exercise police power expressly reserved in the 
States.' The collector moved to dismiss on the ground that the bill stated no 
cause of action, because the assailed provision of the act of Congress was con- 
stitutional, and therefore on the face of the bill there was no jurlsdiction to 
award the relief sought. The motion was sustained and a decree of dismlssal 
was rendered, and it is this decree which it is sought to reverse by the appeal 
which is before us ; the propositions relled upon to accomplish that resuit but 
reiterating in various forms of statement the contention as to the repugnancy 
to the Constitution of the provision of the act of Congress. But in view of 
the complète power of Congress over foreign commerce, and its authority to 
prohibit the introduction of foreign articles recognized and enforced by many 
prevlous décisions of this court, the contentions are se devoid of nierit as to 
cause them to be frivolous. Buttfleld v. Stranahan, 192 U. S. 470 [24 Sup. 
Ct. 349, 48 L. Ed. 525] ; The Abby Dodge, 223 U. S. 166, 176 [32 Sup. Ct. 310, 
56 L. Ed. 390] ; Brolan v. United States, 236 U. S. 216 [35 Sup. Ct. 285, 59 L. 
Ed. 544]. It is true that it is sought to take this case out of the long-recog- 
nlzed rule by the proposition that it has no application because the assailed 
provision was enacted to regulate the exhibition of photographie films of 
prize flghts in the United States, and hence it must be treated, not as prohibit- 
ing the introduction of the films, but as forbldding the public exhibition of 
the films after they are brought in — a subject to which, it is insisted, the pow- 
er of Congress dœs not extend. But, aside from the flctitious assumption on 
which the proposition is based, it is obviously only another form of denying 
the power of Congress to prohibit, since, If the imaginary preniise and propo- 
sition based on it were acceded to, the contention would inevitaWy resuit in 
denying the power in Congress to prohibit importation as to every article 
which, after importation, would be subject to any use whatever. Moreover, 
the proposition plainly is wanting in merlt, since it rests upon the erroneous 
assumption that the motive of Congress in exerting its plenary power may be 
taljen into view for the purpose of refusing to glve effect to such power when 
exercised. Doyle v. Continental Ins. Co., 94 U. S. 535, 541 [24 L. Ed. 148] ; 
MeCray v. United States, 195 U. S. 27, 53-59 [24 Sup. Ct. 769, 49 L. Ed. 78, 1 
Ann. Cas. 561]; Calder v. Mlchigan, 218 U. S. 591, 598 [31 Sup. Ct. 122, 54 L. 
Ed. 1163]." 

It is claimed that this indictment shows on its face that ail that 
was done was to photograph from the United States side of the 
national boundary line a film picture of a prize fight, which film so 

232 F.— 62 
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photographed was located on the Cahàdian side of the said boundary 
Une, and that as the film photograph so taken would hâve to be de- 
veloped in order to be of use, and this is not alleged to bave been 
donc, no offense is charged. But this is not the allégation of the 
indictment, as we hâve seen. The making and existence; of a film or 
pictorial représentation of this prize fight on the Canadian side is 
plainly and specifically alleged, as is the bringing and transmission 
of same into the United States in a form intended for exhibition 
and which could be exhibited in the United States. If by spme physi- 
cal mechanical means, combined with the use of air,: natural light 
and electric light and other means, a pictorial représentation of the 
prize fight or pugilistic encounter which had taken . place in Cuba 
was brought into the United States from Canada for public exhibi- 
tion hère, and it was of such a charactér it could or might be pub- 
licly exhibited in the United States, it is difficult to understand why 
the statute was not ofïended against. On the trial it will :be in- 
cumbent on the United States to prove that substantially by the 
means referred to a film or other pictorial représentation of such 
prize fight of the charactér required by the statute was brought in- 
to the United States from Canada through the action or procurement 
of the défendants or of some of them. We are not now concenied 
with the sufificiency of the testimony or proofs that will be adduced 
on the trial, but with the suificiency of the allégations of the indict- 
ment. Each count of this indictment plainly and in unambiguous 
terms and words gives notice to thèse défendants of the ultimate 
facts to be proved, and is so spécifie and definite as to give no op- 
portunity for a second prosecution for the offense charged. The 
averments of the indictment and of each count embrace and charge 
each and every élément of the offense defined in the last clause of 
the Act of July 31, 1912, c. 263 {2,7 Stat. 240), and must be held suf- 
ficient. Cochran v. United States, 157 U. S. 286, 290, 15 Sup. Ct. 
628, 39 L. Ed. 704; Rosen v. United States, 161 U. S. 29, 34, 16 
Sup. Ct. 434, 480, 40 t. Ed. 606 ; Markham v. United States, 160 
U. S. 319, 323, 16 Sup. Ct. 288, 40 L. Ed. 441. 
The demurrers are overruled. 



DELAWARE, L. & W. R. CO. v. VAN SANTVOORD et al. 

(District Court, N. D. New ïork. June 6, 1916.) 

RAttROADs <s=>218 — Carriage or Persons — Facilities — Public Service Com- 
mission "PtrELIC NECEeSITY," 

Complainant operated a Une of railrbad bfetween Oswego and Buffalo, 
N. Y. Passengers were càrried. by four trains dally, each way. Owlng to 
other modes of trayel and to the compétition of an Interprbaii road, ttavel 
decreased and the trains were belng operated at an evét-inereasing déf- 
icit. AU of the principal towns on the route were served by the Inter- 
urban road, and the other snialler agricultural communltles were 'wlthln 
a few miles of the road, and passengers deslrlng such service mlght board 
the car.s after a short drive. Other railroads furnlished faclUtles through 
the district. Held that, as the interurban cars ran at Intervais of one- 

®=»Por other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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half Kour, the complainant railroad conïpany could not be requlred to ;nin 
four trains daily each way, but might withdraw two of the trains each 
way every day; there being no "publie necessity," which means great 
or urgent public convenlence requlrlng the opération of additlonal trains, 
and so an order requlring the maintenance of four trains dally each way 
Is conflscatory. 

[Ed. Note. — For other cases; see Rallroads, Cent. Dlg. | 715 ; Dec. Dig. 

ig=>218. 

For other définitions, see Words and Phrases, First and Second Séries, 
Public Necessity.] 

In Equity. Bill of the Delaware, Lackawanna & Western Rail- 
road Company against Seymour Van Santvoord and others, as Com- 
missioners of the Public Service Commission. Decree for Com- 
plainant. 

Bill in equity, filed by the Delaware, Lackawanna & Western 
Railroad Company to restrain the Public Service Commission, Sec- 
ond District, State of New York, from enforcing certain orders of 
said commission which direct the restoration of two trains each way 
each day between the cities of Syracuse and Oswego, N. Y., a dis- 
tance of some 35 miles, over a leased line known as the Oswego & 
Syracuse Railroad. 

F. W. Thomson, of Syracuse, N. Y., for complainant. 

Ledyard P, Haie, of Albany, N. Y., for Public Service Commis- 
sion. 

S. J. Kelly, of Syracuse, N. Y., for résidents of South Granby, 
Lamson, and Little Utica. 

RAY, District Judge. This matter was bef ore this court on motion 
for an injunction pendente lite, and the injunction was granted. In 
deciding the application this court wrote an opinion which is re- 
ported in 216 Fed. 252. No additional évidence has been submitted, 
and the parties stipulated in the évidence taken before the Public 
Service Commission, Second District, State of New York. There 
is no dispute in regard to the facts, unless it be the inferences that 
may be drawn whether or not the pubHc convenience demands that 
the complainant hère restore the two trains ordered restored by the 
Public Service Commission prior to the bringing of this action. The 
facts are as follows: 

The complainant is a corporation organized and existing under 
the laws of the state of Pennsylvania. Since 1869, the complainant 
has operated by virtue of a lease the Oswego & Syracuse Railroad, 
running from the city of Oswego on the shores of Lake Ontario 
to the city of Syracuse. The city of Syracuse is some 35 miles from 
Oswego and on the main line of the New York Central & Hudson 
River Railroad Company. The main line of the Delaware, Lacka- 
wanna & Western Railroad Company extends from Hoboken, op- 
posite the city of New York, through New Jersey and the eastern 
part of Pennsylvania, to the city of Binghamton, in the state of New 
York, and Ihence on westerly to the city of Buffalo. The complain- 
ant Company also leases and opérâtes the Syracuse & Binghamton 
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Railroad, extending from the city of Binghamton aforesaid to the 
city of Syracuse, and by means of thèse leased lines has a continuons 
Une of road from Hoboken, through Scranton, Pa., and Bingharnton, 
N. Y., and thence on thfough the city of Cortland to Syracuse, and 
on to Oswego. The complainant, the Delaware, Lackawanna & 
Western Railroad Company does a large interstaté and considérable 
intrastate business. The New York Central & Hudson River Rail- 
road runs from the city of Buffalo, through Rochester, Syracuse, 
Uitica, Albany, and thence down the Hudson river valley to the city 
of New York. That road also has a line Connecting with its main 
line running from the city of Syracuse to the city of Oswego. The 
New York, Ontario & Western Railroad extends frqm Weehawken, 
opposite the city of New York, through New Jersey, and across the 
State of New York, through the city of Oneida, to the city of Fulton, 
on the Oswego river, and to the city of Oswego. Thèse branch lines 
of the New York Central Railroad Company and of the complain- 
ant company also run through the city of Fulton. Two of them, as 
seen, run direct to the city of Syracuse from Oswego, and the New 
York, Ontario & Western connects with the New York Central at 
Oneida. There is also a line of road, a trolley line, running direct 
from the city of Oswego to the city of Syracuse, and this is one of 
th< lines of the Empire United Railways. This trolley line practically 
parallels the leased line of the complainant company, Oswego & 
Syracuse Railroad, from Syracuse to Oswego. This trolley line passes 
through the city of Fulton, which is 24 miles from Syracuse and 11 
miles from Oswego and has a population of 10,480. Syracuse has 
a population of 137,249, and Oswego has a population of 23,368. It 
is seen that the cities of Oswego, Fulton, and Syracuse hâve abundant 
railroad facilities, inasmuch as the Ontario & Western Railroad Com- 
pany opérâtes two passenger trains each way daily, and the New 
York Central Railroad opérâtes four passenger trains eaçh way daily, 
and the complainant company now opérâtes two passenger trains 
each way daily, and the said Empire Railways operate or run a trolley 
car every half hour between Oswego and Syracuse each way ail 
day and a part of the night. : i 

For many years prior to November, 1913, the Delaware, Lacka- 
wanna & Western Railroad Company operated a passenger train 
service between the city of Oswego and the city of Syracuse in ac- 
cordance with the following schedule, viz. : Four trains per day from 
Syracuse to Oswego, known as Nos. 911, 915, 903, and 919, and also 
four trains per day between Oswego and Syracuse, known as Nos. 
904, 906, 916, and 912. This train service between the cities men- 
tioned was established prior to the construction and opération of 
the trolley line ref erred to, and which, as stated, parallels the line 
of the complainant substantially. In récent years there has been a 
large increase in travel through this section between Oswego and 
Syracuse by means of automobiles, and of course the trolley line 
has taken a large portion of the travel formerly going to the Lacka- 
wanna. In 1884 the gross revenue of the Delaware, Lackawanna & 
Western Railroad Company for operating its four trains each way 
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on the Oswego & Syracuse Railroad, between the cities of Oswego 
and Syracuse, amounted to $103,660.37. By reason of the building 
and operating of the competing lines referred to, especially the trol- 
ley line, this revenue steadily decreased, without any change in the 
schedule of the complainant's trains, until in 1912 it amounted to only 
$36,111.36, a decrease in gross revenue of $67,549.01 for 1912, as 
compared with 1884. In 1908 the gross revenue of the complainant 
Company from this passenger service was $58,452.64, while after 
the trolley line went into opération, and in 1912, it was reduced to 
$36,111.36. For the year 1912 the complainant operated thèse four 
trains each way between the cities of Oswego and Syracuse at a loss 
of $149,563.49. For some years the complainant has been operating 
this passenger service in this territory between Syracuse and Oswego 
at a large loss. The total passenger revenue of train 919 for the iirst 
16 days of November, 1913, was only $35.73. On November 5, 1913, 
it was only 20 cents, and on November 3, 70 cents, and on November 
7, $1, and on November 13, the same year, 40 cents. On the 2d day 
of November, 1913, the Delaware, Lackawanna & Western Rail- 
road Company withdrew from its said service the trains known as 
Nos. 915 and 919, running from Syracuse to Oswego, and trains Nos. 
904 and 916, running from Oswego to Syracuse. 

Between Syracuse and Oswego, a distance of 35 miles, the Dela- 
ware, Lackawanna & Western Railroad (leased line) runs through 
Baldwinsville, 12 miles from Syracuse, with a population of 3,099, 
Lanison, 16 miles from Syracuse, with a population of 75, South 
Granby, 19 miles from Syracuse, with a population of 84, the city of 
Fulton, 24 miles from Syracuse and 11 miles from Oswego, with a 
population of 10,480, and Minetto, between Fulton and Oswego, with 
a population of 250. Lysander, with a population of 305, is 5 miles 
west of Lamson, and Little Utica is 3 miles west of Lamson, and 
has a population of 100. Baldwinsville is abundantly supplied with 
railroad and trolley service, without thèse two trains each way per 
day in question, and this is true of Fulton, as we hâve seen, and 
also of Minetto. The country between Syracuse and Oswego is agri- 
cultural, and of ordinary fertility, and not at ail thickly populated. 
This trolley line opérâtes from the business center of Syracuse, and 
through the business centers of Baldwinsville, Fulton, and Minetto, 
to the business center of Oswego, but passes Lamson and South 
Granby about 3I/2 miles east of the center of those hamlets. The 
highways are in good condition. It thus appears that the train serv- 
ice on the complainant's road is reduced to two trains each way per 
day so far as Lamson, South Granby, and Little Utica are concerned, 
and so far as the résidents there désire to use that road. By driving 
by team or auto some 3% miles thèse people can get a trolley car 
every half hour. In short, the only persons to suffer any inconven- 
ience whatever by taking ofif thèse trains are those at Lamson, South 
Granby, Lysander, and Little Utica ; but they still hâve two trains 
each way per day and also the trolley service mentioned. 

The question is simplified to this : Should this complainant be com- 
pelled to operate thèse two trains at a loss of thousands of dollars 
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per annum for the greater convenience pf the very few people de- 
siring to use them at indefinite and uncertain times residing at Lam- 
son> South Granby, Lysander, and Little Utica? It seems to me that 
to compel the opération of thèse trains for such a purpose under such 
circumstances amounts to confiscation of property. It seems to me 
that the order of the commission is unreasonable. The records in 
évidence show that the total revenue from the South Granby service, 
when four trains per day each way were running, was on the average 
$3.32, and from the Lamson service $5.82 per day, or 41.5 cents and 
73 cents gross revenue per day per train, respectively. This includes 
the revenue from express and mail matter and excess baggage. In 
1912, when the eight trains were running between Syracuse and Os- 
wego, four each way, the average gross passenger train revenue, in- 
cluding mail, express, and baggage revenue between the two cities, 
was $20.58: Considering the size and population of I^amson, South 
Granby, and Lysander, and the small amount of business done there, 
it is readily seen that it would be a gross injustice to the coraplainant 
Company to compel the restoration of thèse nonpaying trains — trains 
not only nonpaying, but trains run at the great loss mentioned. It 
would convenience a very few people occasionally no doubt, but this 
is far from a public necessity. The évidence in this case jus- 
tifies and requires a finding that thèse two trains, discontinued by the 
railroad cornpany; and ordered restored by the Public Service Com- 
mission, were being run at a net loss to the company of over $3,000 
per annum. 

If we consider the entire Delaware, Lackawanna & Western Rail- 
road System, operating between Hoboken, N. J., and Bufïalo, N. Y., 
including thèse branches from Binghamton, via Cortland and Syra- 
cuse, to Oswego, and from Binghamton, via the city of Norwich, to 
Qtica, where it connects with the New York Central & Hudson River 
Railroad Company for Syracuse, and with the Ontario & Western 
for Oswego, and the net earnings of the complainant, it is not claim- 
ed that the entire Hne is operated at a loss. The net revenues are 
largely in excess of the operating expenses, etc. But this does not 
justify a compulsory opération of two more trains between Syracuse 
and Oswego at a large loss to the complainant, when it appears that 
the running of such trains is not at ail necessary for the convenience 
of the gênerai public, but only for the greater convenience of a small 
number of persons residing at local points — only two actually on the 
line of road, Lamson and South Granby — between two large cities 
only 35 miles apart, and it also appears that such local points do but 
little business, and are reasonably well served by the railroad cor- 
poration by two trains each way per day, and also by a half hour 
trolley line only 3y? miles distant from the nearest of such local 
points. If a railroad company, like the complainant company, may 
be compelled to supply such small local hamlets with four passenger 
trains each way, under s,uch circumstances, at a large loss per annum, 
at one point such as Lamson, it may be compelled to do so at ail 
similar points along its entire Hne, and its revenues wbuld be eaten 
up, and in time the line would be crippled, if not bankrupted, in an 
effort to compel it to give extraordinary railroad conveniences to 
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ail the people along its entire line, including those several miles dis- 
tant therefrom. Thus in serving mère local convenience, which is 
not public convenience or necessity, the final resuit would be great 
public inconvenience. 

In Oregon R. R. & N. Co. v. Fairchild et al., State Railroad Com- 
missioners, 224 U. S. 510, 32 Sup. Ct. 535, 56 L. Ed. 863, it is held 
that: 

"An order of a railroad commission requirlng a railroad company to expend 
money and use its property in a specifled manner is not a mère administrative 
order, but Is a talting of property. To be valid there nlust be more tiian mère 
notice and opportunity to be heard ; the order itself mùst be justined by public 
necessity and not unreasonable or arWtrary. * * * A state, acting through 
an administrative body, may rëquire railroad companies to make track connec- 
tions. Wiseonsin, etc., R. R. Oo. v. Jacobson, 179 U. S. 287 [21 Sup. Ct. 115, 
45 Ij. Ed. 194]. But such body cannot compel a company to build branch lines, 
connect roads lying at a distance from each other, or make connections at 
every point regardless of necessity. Each case dépends on ttie spécial circum- 
stances involved." 

Accordingly the court held that the orders in that case were "not 
justified by public necessity, and therefore depriyed the railroad com- 
pany of its property without due process of law." 

The principle involved is the same hère. The order of the Public 
Service Commission of the State of Nev^r York is not justified by pub- 
lic necessity, or even by local necessity, but, if made operative, serves 
local interests only, and at times affords greater local convenience to 
a few people. This is not sufficient to justify such an order, involv- 
ing such great annual loss to the complainant railroad company. In 
the case just cited the court said : 

"Since the décision In Wiseonsin, etc., B. R. v. Jacobson, 179 U. S. 287 [21 
Sup. Ct. 115, 45 li. Ed. 194], there can be no doubt of the power of a state, 
acting through an administrative body, to require railroad conïpanies to make 
track connection. But manifestly that does not mean that a commission may 
compel them to build branch Unes, so as to connect roads lying at a distance 
from each other ; nor does it mean that they may be required to miake con- 
nections at every point where their tracks corne close together In city, town, 
and country, regardless of the amount of business to be done, or the number of 
persons who may utlllze the connection, if buUt. The question in each case 
must be determlned in the light of ail the facts, and wlth a just regard to the 
advantage to be derived by the public and the expense to be Incurred by the 
carrier. For whlle the question of expense must always be considered (Chica- 
go, etc., R. R. v. Tompkins, 176 U. S. 167, 174 [20 Sup. Ct. 336, 44 L. Ed. 417]), 
the welght to be given that fact dépends som'ewhat on the character of the 
faellitles sought. If the order Involves the use of property needed in the dis- 
charge of those dutles whlch the carrier l.s bound to perform, then, upon proof 
of the necessity, the order will be grante<l, even though 'the furnlshlng of such 
necessary faellitles may occasion an Incldental pecuniary loss.' But even then 
the matter of exi)ense is 'an important criterlon to be taken into view In de- 
termining the reasonableness of the order.' Atlantic Coast Line R. R. v, North 
Carolina Commission, 206 U. S. 1, 26 [27 Sup. Ct. 585, 595 (51 L. Ed. 9.33, 11 
Ann. Cas. 398)] ; Missouri Pacific Ry. v. Kansas, 216 U. S. 262 [30 Sup. Ct. 
330, .54 L. Ed. 472]. Where, however, the proceedlng is brought to compel a 
carrier to furnlsh a facility not Included within its absolute dutles, the ques- 
tion of expense is of more eontrolling importance. In detemiining the reason- 
ableness of such an order the court must consider ail the facts— the places 
and persons interested, the volume of business to be affected, the savlng in 
time and expense to the shlpper, as against the eost and loss to the carrier. 
On a considération of such and similar facts the question of public necessity 
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and the reasonableness of the order must be determined. Tliis was done lu 
Wisconsin R. R. v. Jacobson, In which for the flrst tlme, it was decided tliat a 
State eonïmlssion might coniiiel two competing Interstate roads to connect their 
tracks." 

The complainant company has sustained the burden of showing 
that the restoration of thèse trains is not required or demanded by 
pubhc necessity, and that, considering ail the relevant facts and cir- 
cumstances, and the great cost of the unnecessary service, and the 
annual loss involved, the order was and is unreasonable, and amounts, 
if enforceà, to a taking of complainant's property in violation of its 
constitutional rights. In Com. v. Gilligan, 195 Pa. 504, 510, 46 Atl. 
124, the Word "necessity," when used with référence to public mat- 
ters, is held to mean "great or urgent public convenience." It is clear 
that no such necessity exists hère. 

It is urged by the résidents of Larnson and South Granby that, 
taking the trains retained by the complainant company, they cannot 
reach Syracuse until 12 o'clock noon, and must return on the train 
leaving Syracuse at about 6 o'clock p. m., and that, going from thèse 
places to Oswego, they must leave home at 8 :30 o'clock in the morning 
and cannot return until about 9:30 in the evening. But the trolley 
service mentioned is still open to them, and in case of necessity or 
urgency the few people residing at thèse places may drive to the 
trolley station and be met there on their return without great incon- 
venience. It would be very convenient for the farmers along a trolley 
line to hâve the cars stop at every farmhouse along the line and at 
every highway crossing, and save driving to the stations ; but we must 
balance ail the conveniences and ail the inconveniences, as well as the 
revenues and the expenses, gains and losses, of the service, in determin- 
ing what is à public ncessity. See, also, 33 Cyc. 639, 640. 

It is true, of course, that when a particular and specified duty is 
owed by a railroad company to the gênerai public, and its performance 
is necessary for the convenience of the public, it cannot évade the per- 
formance of that duty on the plea that its discharge will entail some 
pecuniary loss. Atlantic Coast Line v. N. Carolina Corp. Commission, 
206 U. S. 1, 27 Sup. Ct. 585, 51 L. Ed. 933, 11 Ann. Cas. 398. But 
when the duty is the gênerai one to supply such train service as the 
public necessities demand and require, and two trains each wây per 
day are furnished and retained, and the traveling public on that line 
of road generally is not afïected by the réduction from four to two, as 
in this case, but only the people in two or three rural communities 
along the Une, few in number, it cannot be said that the railroad com- 
pany is evading or failing to perform its duty to the public by not re- 
taining the four trains per day each way at a loss of over $3,000 per 
annum merely to serve such local convenience. 

There may be and are cases vvhere a considérable number of people 
residing in a small village or settlement travel to some larger place 
by rail daily, except Sundays, and perhaps Saturdays, for school of 
business purposes, and are required to take a particular train, or a 
train leaving and returning at a particular hour. The running of such 
trains may présent a peculiar case, when their continuance would be 
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deemed a public necessity; but no fact or facts of this nature appear 
in this case. Hère the convenience to the very few résidents at Lam- 
son, South Granby, Lysander, and Little Utica, who had occasion 
now and then to use thèse two discontinued trains, including those 
persons who at intervais used such trains in visiting those places, 
and who at some inconvenience are now compelled to use the re- 
maining trains, is so out of proportion to the inconvenience and loss 
to the Delaware, Lackawanna & Western Railroad Company that it 
is impossible to find justification for judicially determining that their 
compulsory restoration is a public necessity. 

Taking the complainant's line of railroad from Syracuse to Oswego 
as a whole, we find from the record that three steam railroads and one 
trolley line are competing for the traffic most of the way. Aside from 
the city of Fulton, there has been no material increase in population 
at any point for some 20 or more years. In 1865 Oswego had a popu- 
lation of 19,288, and in 1910 a population of only 23,368. It is well 
known that with improved state and county roads the use of automo- 
biles has caused a considérable falling off in the use of railroads for 
public travel. Service by the complainant that was necessary 20 and 
24 years ago, by reason of changed conditions and the facts referred 
to, is now unnecessary, and a burden on the complainant not justified 
or demanded by any sound considération. 

My conclusions are that the complainant, Delaware, Lackawanna & 
Western Railroad Company, has established its case and is entitled to 
the relief demanded. Formai findings of fact and conclusions of law 
may be prepared, if deemed necessary, and submitted for signature. 

There will be a decree accordingly. 



UNITED STATES v. CANYON COUNTY, IDAHO, et al. 

(District Court, D. Idalio, S. D. Aprll 29, 1916.) 

1. Taxation <g=5 — PRorERTY Subject to Taxation— Rights in Land With- 
iN Réclamation Project. 

A patent to lands witliin a réclamation Project, Issued to a liomestead 
entryman under Act Aug. 9, 1912, c. 278, § 1, 37 Stat. 265 (Comp. St. 1913, 
§ 4728), on proof of coinpliance wlth the provisions of law as to résidence, 
réclamation, and irrigation, conveys the légal title, the government re- 
serving only a prior lien on the land and appurtenant water rights as 
security for the payment of ail sums due or to become due on such water 
rights, and such lands are taxable by the state ; the lien of the tax, 
however, being subject to the prior lien reserved by the government. 
Homestead entrymen on such lands, who hâve made proof of compli- 
ance with the gênerai homestead laws, but hâve not fully complied wlth 
the additional requlrements of the Réclamation Act as to réclamation 
and irrigation, hâve a vested Interest, which may be sold, mortgaged, and 
inherited, and which also is subject to local taxation. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 17, 31-44 ; Dec. 
Dig. (S=>5.] 

<gz»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexer 
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2. Taxation «gs^S — Equitable Inteeest in Public Lands. 

Generally speaking, one who has the rlght to real property and is not 
excluded irora its use and enjoyment should not be permltted to use the 
légal title of the govemment to avoid his just share of taxation. 

[Edi Note.— For other cases, see Taxation, Cent. Dig. §§ 17, 31-44; Dec. 
Dig. <S=555.] 

In Equity. Suit by the United States against Canyon County, 
Idaho, L. C. Knowlton, Auditor, Sarah J. Handy, Treasurer, C. Q. 
Adams, C. B. Ross, and Cari W. Giesler, County Commissioners, and 
A. O. Christopher, Assessor of said County. On final hearing. De- 
cree for défendants on the merits. 

J. L. McClear, U. S. Atty., and B. E. Stoutemyer, both of Boise, 
Idaho, and A. A. Sessions, of Parma, Idaho, for thè United States. 

H. A. Griffiths, of Caldwell, Idaho, and Raymond t,. Givens, of 
Boise, Idaho, for défendants. 

DIETRICH, District Judge. The suit is brought to enjoin the de- 
fendant Canyon county and its officers from taxing lands, or the in- 
terests of settlers therein, in what is known as the Boise Réclamation 
Project, an irrigation system construcfed by the government under 
what is popularly known as the Réclamation Act. For original act, 
see Act June 17, 1902, c. 1093, 32 Stat! 388 (Comp. St. 1913, §§ 4700- 
4708), amendment of February 8, 1905, c. 552, 33 Stat. 706 (Comp. 
St. 1913, § 4741). For amendment of March 3, 1905, 33 Stat. 1032, 
c. 1459 (Comp. St. 1913, § 4742); amendment of April 16, 1906, 34 
Stat. 116, c. 1631 (Comp. St. 1913, §§ 4715^719); amendment of 
June 12, 1906, 34 Stat. 259, c. 3288 (Comp. St. 1913, § 4709); amend- 
ment of June 27, 1906, 34 Stat. 519, c. 3559 (Comp. St. 1913, §§ 4720- 
4724); amendment of June 11, 1910, 36 Stat. 465, c. 284 (Comp. St. 
1913, §§ 4725, 4726) ; amendment of lune 23, 1910, 36 Stat. 592, c. 
357 (Comp. St. 1913, § 4727); amendments of June 25, 1910, 36 
Stat. 835, c. 407 (Comp. St. 1913, §§ 47104714), and 36 Stat. 864, c. 
432 (Comp. St. 1913, § 4735); amendment of February 2, 1911, 36 
Stat. 895, c. 32; amendment of February 13, 1911, 36 Stat. 902, c. 
49 (Comp. St. 1913, § 4737); amendment of February 18, 1911, 36 
Stat. 917, c. 111 (Comp. St. 1913, § 4714); amendment of February 
21, 1911, 36 Stat. 925, c. 141 (Comp. St. 1913, §§ 4738-4740); amend- 
ment of February 24, 1911, 36 Stat. 930, c. 155 (Comp. St. 1913, § 
4719) ; amendment of August 9, 1912, 37 Stat. 265, c. 278 (Comp. 
St. 1913, §§ 4728-4732) ; act approved August 13, 1914, 38 Stat. 686, 
G. 247. The project embraces about 350,000 acres of land in Canyon 
and Ada cdunties, Idaho, and Malheur county. Or., the larger portion 
of which is in the défendant county. The land constitutes a substan- 
tial part of the property of the county, and it will at once be apparent 
that, while fortrially the issue hère is between the government and 
the county, in reàlity it also materially affects the interests of a large 
number of settlers and of many other persons owning; property which 
is unquestionably subject to taxation. While in so far as concerns 
the State and county the exemption claimed would resuit only in 
shifting the burden to other property, when we consider that schools 

®=3Por other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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are maintaihed and roads and bridges constructed^ almost exclusively 
through local taxation, it would, if recognized, give rise to the most 
perplexing problems of local government. If I rightly apprehend 
the facts, there are approximately 1,000 entrymen within the de- 
fendant county, the great majority of whom, it is to be presumed, are 
interested in having roads and bridges for their necessities or con- 
veniénce and schools for the éducation of their children. 

[1] Ail of the lands in question were public lands of the United 
States at the time the project was initiated. and were withdrawn for 
homestead entry under the provisions of the Réclamation Act. For 
the purposes of the présent considération they readily fall into two 
classes. The first class comprises entries in which the entrymen hâve 
made proof before the land office in conformity with the provisions of 
the gênerai homestead law, but hâve not yet fuUy complied with the 
additionàl provisions of the Réclamation Act, requiring that at least 
one-half of the irrigable acreage of the entry shall be irrigated and 
reclaimed, and that payment be made for the water rights. The other 
■class embraces entries where the entrymen hâve made proof, not only 
■of compliance with the gênerai homestead law, but also of the cultiva- 
tion of one-half bf the irrigable acreage, as required by the Réclamation 
Act, and to whom therefore, patent bas issued under Act Aug. 9, 
1912, c. 278, §§ 1, 2, 37 Stat. 265 (Comp. St. 1913, §§ 4728, 4729), 
which provides: ■ 

"That any homestead entryman under the act of Jnne 17, 1902, known as 
the Beclamatlon Act, Including entrymen on ceded Indlan lands, may, at 
any time after having complied with the provisions of law applicable to 
such lands as to résidence, réclamation and cultivation, submit proof of sucli 
résidence, réclamation and: cultivation, which proof, if found regular and 
satisfactory, shall entitle the entryman to a patent, and ail purehasers of 
water-right eertiflcates on réclamation projects shall be entitled to a final 
water-right certiflcate upon proof of the cultivation and réclamation of the 
land to which the certiflcate applies, to the exteut required by the Réclama- 
tion Act for homestead entrymen." 

And it f urther provides that : 

"Every patent and water-right certiflcate issued under this act shall ex- 
pressly reserve to the United States a prior lien on the land patented or for 
which water right is certifled, together with ail water rights appurtenant or 
belonglng thereto, superior to ail other liens, claims or deniauds whatsoever 
for the payment of ail sums due or to become due to the United States or its 
successors in control of the irrigation project in connection with such lands 
and water rights. 

"Upon default of payment of any amount so due title to the land shallpass 
to thé United States free of ail incumbrance, subject to the right of the 
defaulting debtor or any mortgagee, lien holder, judgment debtor, or sub- 
séquent purchaser to redeem the land within one yèar after the notice of such 
default shall hâve been given by payment of ail moneys due, with eight per 
centum interest and cost. And the United States, at its option, acting through 
the Secretary of the Interlor, may cause land to be sold at any time after 
such f allure to redeem, and f roui the proceeds of the sale there shall be 
paid into the recilarnation fund ail moneys due, with interest as herein pro- 
vided, and costs. The balance of the proceeds, if any, shall be the property 
of the defaulting debtor or his assignée: Provided, that in case of sale after 
l'allure to redeem under thls section the United States shall be authorized 
(o l;id in such land at not more thau the amount in default, including interest 
and costs." 
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THere îs attached to the bill a form of the patent held by each one 
of the entrymen falling within this class. The patent recites (from 
the act of August 9, 1912) not only the provision for a Hen in favor 
of the government, above quoted, but the further provision to the 
efïect that no person shall, so long as any réclamation charges re- 
main unpaid, hold more than one farm unit upon a réclamation Proj- 
ect, excepting in cases where the excess has been acquired "in good 
faith by descent, by will, or by foreclosure of any lien," in which case 
it may be held for two years after its acquisition. Subject to thèse 
provisions of the law the grant is in form absolute, the language of 
the patent being that the United States, in considération of the prem- 
ises — 

"does glve and grant unto the sald , and to hls helrs, the tract above 

descrlbed, together wlth the rlght to the use of the water from the Boise 
Réclamation Project as an appurtenance to the irrigable lands In said tract ; 
to hâve and to hold the same, together with ail the rights, privilèges, immu- 
nitles, and appurtenances of whatsoever nature thereunto belonging, unto the 

said , and to his heirs and asslgns forever; subject to any vested and 

accrued water rights for minlng, agricultural, manufacturlng, or other pur- 
poses, and rights to ditches and réservoirs used in connection with such 
water rights, as may be recognized and acknowledged by the local customs, 
laws, and décisions of courts; but excepting, nevertheless, and reserving 
unto the United States, rights of way over, across, and through said lands for 
canals and ditches constructed, or to be constructed, by its authority, ail in 
the manner prescribed and dlrected by the act of Congress approved August 
30, 1890 (26 Stat. 391). To secure payment to the United States, or its suc- 
cessors in the ownership or control of the works constituting and apper- 
talning to the said réclamation Project, of ail sums due or to become due to 
the United States, or its suecessors in control of said réclamation project in 
connection with sald lands and water rights, a lien prior and superlor to ail 
other liens, clalms, or demands whatsoever upon the lands herein and hereby 
descrlbed and conveyed, upon ail water rights thereto appurtenant, and upon 
the right to receive and use water from the réservoirs and canals of said réc- 
lamation Project, Is expressly reserved." 

Admittedly, upon the issuance of such a patent, if not before, the 
entryman may exercise absolute dominion and control over the land 
and the water right, with full power to occupy, use, mortgage, and sell 
the same. 

In relation to this class as well as the other the tax records of the 
county disclose an irregularity to which in the argument some signifi- 
cance was attached. At the time the suit was commenced it appeared 
upon the face of the assessment book that ail of thèse lands were as- 
sessed in the same manner as other lands privately owned, without 
any référence to or express élimination of the lien or interest of the 
government. Shortly after the service of process in the case, at a 
meeting of the board of county commissioners, an order was entered 
authorizing and directing the assessor to insert before the name of 
each taxpayer the words "equity of," thus expressly limiting the as- 
sessment to such equity as the person named had in the tract of land 
described, and by implication recognizing an exemption in favor of 
the government. The assessor at once compHed with the order, and 
preHminarily therefore we hâve the question of the validity and ef- 
fect of thèse proceedings. While the évidence adduced at the trial 
leaves no doubt in my mind that in making and equalizing the original 
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assessment the county officers had in fact attempted to, and did, value 
only the private interest of the entryman, and intended to exclude 
the government's lien or interest, as against the taxpayer there is room 
for serions doubt whether, in view o£ the fact that the time for assess- 
ing and equalizing taxes had expired, the oiificers possessed the power 
to 80 change the record ; but that question I do not décide, for the 
taxpayers are not seeking relief and the matter is of no substantial 
concern to the plaintifif. The plaintiflf does not sustain such a relation 
to the taxpayers as to authorize it to maintain a suit of this character 
in their behalf, and indeed the bill does not purport to be brought in 
their interest. It is not like a case brought to enjoin the taxation of 
Indian lands, where, by reason of its relation of guardianship to the 
Indians, it is the duty of the government as well as its right to pro- 
tect their interests. It is hère professedly seeking injunctive relief 
against proceedings which it avers will cloud its title, and therefore, 
if its proprietary interests are not injured or imperiled, it is in need 
of no relief. Upon having its attention called to thèse proceedings 
by the institution of the suit, the county promptly and unequivocally 
disclaimed any intention to tax the plaintiff's interest or impair its 
lien, by passing and entering of record the resolution referred to 
and altering its assessment roll in conformity therewith. Moreover, 
the county is hère conceding that it cannot tax or proceed against the 
plaintifï's interest or préjudice its lien, and therefore, to put at 
rest any question touching the eflfect of the resolution, the decree 
herein may, as of course, place such a limitation upon the opération 
of the assessment, and forbid further proceedings out of harmony 
therewith. The discussion of the substantive issues will therefore be 
upon the assumption that the county is assessing and proceeding against 
only the interest or equfty of the entryman, exclusive of that of the 
government. 

Both the facts and the statutory provisions relating to the second 
class of lands hâve already been set forth with considérable fuUness, 
and as a matter of convenience we may as well dispose of this branch 
of the case first. The averment made in the complaint and the posi- 
tion taken by complainant at the argument that the patent is condi- 
tional, and conveys to the entryman only "a conditional right to the 
use and occupation" of the land, are untenable. The patent is abso- 
lute, and conveys title in fee simple to the entryman. While the gov- 
ernment has apparently been careful to exclude from the case lands 
which were privately owned when the project was started, but which 
by purchase obtain water therefrom, it must be clear that no substan- 
tial distinction can be drawn between the status of such lands and that 
of the lands in question. In either case a patent has been issued pur- 
porting wholly to divest the government of title, and to convey it to 
the entryman. In both cases liens of the same quality are reserved in 
favor of the government, to secure the discharge of obligations identi- 
cal in character. Def ault of the owner in one case is followed by the 
same conséquences which ensue in the other, for in either case "upon 
def ault of payment of any amount" due, "title to the land shall pass 
to the United States," etc. The plaintifï complains that its title will 
be clouded by the tax proceedings, when in truth it has no title at ail. 
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It has voluntarily alienated its title, arid for security has reserved a 
lien upon the property transf erred. Suppose that it were hère asking 
for relief against taxes upon land within the project for which patent 
issued a quarter of a century ago, and which has been brought and 
sold and mortgaged and taxed, as any othèr land privately owned. 
It could bring to the support of its prayer every considération which 
it now urges. Under the provisions of the statute it would hâve a 
paramount lien upon the land for the unpaid purchase price of the 
water right certified therefor: This lien would hâve the same origin, 
would be for the same purpose, and would be quite as sacred, as the 
liens hère involved. If the enforcement of the tax would. impair or 
render inefficient the liens hère, it would operate with Hke effect there, 
and if thère is anything in the suggestion that the state cannot tax 
because at a tax sale persons already holding farm units on the project 
are disqualified from becoming purchasers . at a tax sale, it would hâve 
the same force in the hypothetical case. It follows that, if the plain- 
tiff's position is well taken, we would hâve, the anomalous condition 
where property privately owned has been taxed for 25 years, and 
though continuing to be privately cjwned, and though having a value 
greatly énhanced to the owner through the acquisition, of the water 
right, it ceases to be taxable becausé the government has acquired a 
lien thereon for def erred paymentSi on account of the purchase price 
of the water right. The suggestion that the assessment is invalid be- 
cause, under ohe of the provisions of the statute and of the patent 
above quoted, no person may hold more than one irrigable farm unit 
on a Project, and that therefore éntrynién would be disqualified from 
becoming purchasers at a possible sale, is without substance. It would 
be quite as reasonable to argue that, because the state limits the real 
estate holdings of corporations and. disqualifies certain aliens from 
holding real estate at ail, it is therefore powerless to levy a tax on real 
property. Qualified purchasers for thèse lands, in case they are of- 
fered at a tax sale, thefe doubtless would be in great numbers, and 
the county need hâve little çoncern lest thé tax fail for the want of 
bidders. However that may be, it is a considération which the plaintifï 
is not in a position to urge. 

The other objection has more semblance of merit; but it, too, I 
think must be denied. It is that to be valjd at ail the tax must of 
necessity be deemed to create a lien superior to that of the govern- 
ment. It is to be borne in mind that the county is not putting forth 
such a claim of superiority. On the contrary, it concèdes that its 
tax is in subordination to the government's lien. The plaintiff's posi- 
tion is that sUch a concession is incompétent, and hence ineffective, 
and that the county must tax ail or nothing, and cannot sell subject to 
the lien. Authority for this view is supposed to be found in N. P. 
Ry, Co. V. Trail County, 115 U. S. 600, 6 Sup. Ct. 201, 29 L. Ed. 
477. But whatever significance might legitimately be attached to this 
case, if it stood as the only or the last expression of the Suprême Court 
upon the subject, it is unnecessary to inquire, for in so far as it is per- 
tinent to the présent issue it must be deemed to hâve been limited in 
its application, if not modified, by thé more récent opinion of that 
court in Baltimore Ship Building Co. v. Mayor, et al., 195 U. S. 375, 
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25 Sup. Ct. 50, 49 L. Ed. 242, which enunciates principles so con- 
clusive, in favor of the défendants, of the issues under this branch 
of the case, that further discussion is thought to be unnecessary. 

The right to tax the first class of lands is not so clear. The légal 
title theréto remains in the govemment, the entrymen hâve not paid 
in full for their water rights, and they hâve not brought the requisite 
acreage under cultivation and irrigation. Still it must be apparent 
that they hâve something more substantial than a mère contingent 
intérest. Upon proof of compliance with the gênerai homestead law 
and the issuance of a certificate to that effect, they became possessed 
of rights of which they can be divested only through their def ault or 
voluntary relinquishment. It is a vested intérest which they hâve, 
and not a bare option to purchase when and if the government sees 
fit to sell. They not only hâve the full and exclusive use of the 
lands, but they may by assignment transfer them in whole or in part, 
and thus realize in money the entire value thereof . Act June 23, 1910, 
36 Stat. 592. They may also mortgage, and the mortgagee may fore- 
close and proteet himself by bidding at the foreclosure sale. General 
Réclamation Circular of Sept. 6, 1913, p. 28. On the death of the 
entryman his heirs succeed to his rights. If, then, the entryman has 
the valuable right of possession and usé, and the unqualified power to 
acquire the légal title — in other words, if he has a vested intérest 
which may be sold, mortgaged, and inherited — it is difficult to see 
why it may not also be taxed without impairing or clouding the title 
of the United States or infringing upon its rights. The intérest would 
seem to be quite as substantial as, and of equal dignity to, the right 
of the holder of an unpatented mining claim, and it has been repeat- 
edly held that such a claim is taxable. Elder v. Wood, 208 U. S. 226, 
28 Sup. Ct. 263, 52 h. Ed. 464, and cases therein cited. 

[2] Generally speaking, one who has the right to property and is 
not excluded from its use and enjoyment should not be permitted to 
use the légal title of the government to avoid his just share of taxa- 
tion. Wisconsin Central R. R. v. Price, 133 U. S. 496, 505, 10 Sup. 
Ct. 341, 33 L. Ed. 687; N. P. R. R. Co. v. Patterson, 154 U. S. 130, 
14 Sup. Ct. 977, 38 L. Ed. 934; Maish v. Arizona, 164 U. S. 599, 
17 Sup. Ct. 193, 41 L. Ed. 567; N. P. R. R. Co. v. Myers, 172 U. S. 
589, 19 Sup. Ct. 276, 43 L. Ed. 564; Baltimore Ship Building Co. v. 
Mayor, et al., 195 U. S. 375, 25 Sup. Ct. 50, 49 L. Ed. 242. At the 
hearing it was urged with much earnestness that the tax is upon an 
instrumehtality employed by the government in efïectuating its pur- 
pose of reclaiming its arid lands, and that for that reason it must 
be held to be void. The same contention was made and rejected in the 
Baltimore Ship Building Case, supra. In support of their position 
counsel for the plaintifï place much reliance upon United States v. 
Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532, but a marked 
distinction is to be drawn between that case and this. There the ques- 
tion related to the right of the state to tax property which was being 
used by the government for the civilization of the Indians. The In- 
dians, it was said, were still wards of the government, in a condition 
of pupilage or dependency. They occupied the lands with the consent 
of the government, and not only were without title thereto, but were 
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without any right to make contracts with référence to them, or to do 
more than pccupy and cultivate them. The improvements in question 
constituted a part of such lands. The personal property was purchased 
with the money of the government, and was furnished to the Indians 
in order to maintain them on the allotted land during the period of 
the trust estate, and to induce them to adopt the habits of civilized 
life. "It was in fact the property of the United States, and was put 
into the hands of the Indians to be used in the exécution of the pur- 
pose of the government in référence to them." To permit the state 
by tax proceedings to wrest from the Indians the property which, in a 
very wide sensé, was owned by, and was under the control of, the 
government, and which it was not within the power of the Indians 
to dispose of, would very clearly interfère with the working out of 
a national policy "by which the Indians are to be maintained, as well 
as prepared for assuming the habits of civiUzed life, and ultimately 
the privilèges of citizenship." 

No such case is hère presented. There is no suggestion of guardian- 
ship or paternalism in the Réclamation Act, and in its administration 
the entrymen are not to be treated as wards of the government. To 
be sure, the government has a concern for their welfare, as it has 
for its citizens generally, but the primary purpose of the Réclamation 
Act is the réclamation of arid lands ; the policy thereof pertains to 
property and not to persons. If its purposes relative to the Indians 
are to be carried out, the government must see that the Indian, and 
the land allotted to him, and the cattle and horses and plows furnished 
to him, are kept together. To permit the state through tax proceed- 
ings to take from the allottee his cattle and his allotment would be 
fatal. Hère the conditions are entirely différent. One may take up 
where another lays down the work of reclaiming a farm unit, and 
therefore there may be a change of ownership and a succession of 
entrymen without interfering with the government's purpose. Hence 
it is that it has been found not only feasible, but the part of wisdom, 
to clothe the entryman with the power to mortgage and assign his 
entry. Whatever enhances the value of such an entry and makes it 
more attractive tends to further, rather than impede, the policy of 
the government. It is a matter of common knowledge that the earlier 
development of thèse projects was hampered by reason of the in- 
ability of the settlers to utihze their holdings as security for money 
required for réclamation and improvement purposes, and the want 
of revenues with which to provide public conveniences. It is not im- 
probable that it was out of considération for thèse conditions that the 
act of June 23, 1910, was passed. There is in fact no substantial 
ground for the assumption — and it is nothing more than an assump- 
tion — that taxation of the settlers' property rights in thèse entries 
will interfère with the government in the exécution of its purposes. 
It is not to be assumed that the state will impose an oppressive or 
discriminating tax for the deliberate purpose of destroying the project. 
If such were its désire, it could accomplish it as well by levying taxes 
upon the stock, implements, and other personal property which the 
settler needs for his maintenance and for carrying on the work of 
réclamation, and in such property it will be conceded the government 
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has no interest, and hence could not interfère^ We must assume thaï 
the tax will be fair and équitable, and sufficient only to provide such 
public institutions and such public conveniences, and to maintain such 
govemmental agencies, as are reasonably necessary for the comfort, 
health, and well-being of the community, and that being true we hâve 
the right further to assume that government lands in such a com- 
munity and under such conditions will be more attractive to settlers, 
and will be more eagerly sought after, and hence more rapidly re- 
claimed, than in a community where the settler must live under harsh 
and primitive conditions. In the Indian country the government as- 
sumes the responsibility of providing or requiring the Indians to 
provide for thèse conditions of civilized society ; but in the case of 
réclamation projects it has and recognizes no such responsibility. If, 
therefore, as is necessary, the local government must take up the task, 
it should not be required to make "bricks without straw." 

Without further prolonging the discussion, upon full considération 
I hâve concluded that the interest of the settlers in this class, as well 
as in the other class of lands, is subject to taxation. Such, also, it 
may be added, has been the conclusion of the Suprême Court of the 
State. Cheney v. Minidoka County, 26 Idaho, 471, 144 Pac. 343. 

Accordingly, the substantial relief prayed for will be denied, but, 
for the purpose of setting at rest any doubt as to the validity and ef- 
fect of the order of the board of county commissioners and the sub- 
séquent action of the assessor in conformity therewith, a decree wii! 
be entered restraining the défendants from asserting any claim against 
the interest of the government by reason of the tax proceedings, or 
selling at tax sale any interest other tlian that of ihe settler. 



THE HORSA. 
(District Court, B. D. South CaroHna. Octobor 1, 1015.) 

1. Admthaltt <©=>47— Suits in Personam — Attachment — Fobm of WArRA>'T. 

Wliile the warrant of attachment, prescribed by admiralty nile 2 (2!) 
Sup. et. xxxlx) in suits in personam, Is one in forni for the nrrest of 
the défendant, and If he cannot be found the attachment of hls goods and 
chattels, the fact that such fomi was not followed, but the warrant 
issued mevely directed the attachment of the vessel named, is not fatal 
to the jniisdietion of the court, where the libel and afiidnvit on whicli 
the order for attachment was Issued showed that the vessel wus a for- 
ei^n vessel about to leave the jurisdictiou, and that her owners wore un- 
liiiown, and where, after the attachment, her master appeared aud gave 
bond as in suits in rem. 

fKd. Note.— For other cases, see Admiralty, Cent DIg. §f 396-10.3; Dec. 
Dig. ®=»47.] 

2, Admibalty <s=>21 — Action roE Weonqful Death — Bnfobcino Stat^ Stat^ 

UTE. 

A court of admiralty will, in a proper case, enforce by proceedings in 
personam a right glven by a State statuts to recover damages for wrongful 
death. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. |§ 218-220; 
Dec. Dig. <S=»21.] 

4t=»For other cases see same toplc & KElV-NUMBER In ail Key-Numbered Digests & Indexes 
232 F.— 63 
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3. Death ®=»44— Action foe Wbongfui, Death — Substitution of Pabties. 

The statutes ot a state gavé a rlght of action for wrongful deatti to 
the executor or admlnistrator of the deceased for the benefit of hls wlfe 
and childrên. An injury resulting in death occurred on a forelgn vessel 
lylng In a port of the state. Under the state statutes a number of 
weeks mnst elapse before an administrator eould be appointed. Held 
that, upon a showlng of such facts, that the vessel was about to leave the 
jurlsdiction, and that herowners were unknown, a court of admlralty had 
jurisdiction to permit ttie iiling of a llbel by the widow, with an order of 
attachment against the vessel, subject to amendment by substituting the 
administrator, when appointed, as libelant. 

[Ed. Note. — For other cases, see Death, Dec. Dig. <®=j44.] 

In Admiralty. Suit by Corie Simmons against John Doe and 
Richard Roe, unknown owners of the steamship Horsa. On motion 
to dissolve attachment. Denied. 

J. Waties Waring and jQseph Fromberg, both of Charleston, S. 
C, for hbelant. , ■ 

Alfred Huger, of Charleston, S. C, for respondents. 

SMITH, District Judge. In this case a libel in personam was 
filed by Corie Simmons against John Doe and Richard Roe, the 
unknown owners of the steamship Horsa. The libel allèges that the 
steamship Horsa is a foreign owned steamship, to wit, a British 
steamship, the owners of which are unknown to the complainant, and 
that whilst at the port df Charleston, through the carelessness and 
négligence of the agent of the owner of the steamship, to wit, the 
négligence of the master, one Dennis Simmons, a laborer engaged 
in unloading the vessel, was through the defective, unsafe, and in- 
secure machinery of the ship, provided for the purpose of the un- 
loading, so badly injured that he died from the injury. Under the 
rule of this court (rule 106) it is provided that in suits in personam 
no warrant of arrest shall issue for the arrest of the property of the 
défendant for an amount exceeding $500, unless by the spécial order 
of the court. 'Upon application to the court, and the présentation of 
the verified libel showing the above facts, an order was made direct- 
ing that the warrant of arrest should issue, in this case for the 
arrest of the steamship Horsa, provided that no such process should 
issue until the hbelant had filed with the clerk a bond or stipulation 
in the usual form on the issue of process in rem in the sum of $250, 
with sufficient security to be approved by the clerk of this court. 
Thereupon the stipulation was given, and the clerk issued a moni- 
tion and warrant for arrest in the usual form of a monition 
and warrant for arrest on a libel in rem in admiralty, and there- 
upon the Horsa was attached. After the attachment, upon giving 
bond to abide by and perform the decree of the court in the cause, 
the vessel was released, and has since departed from the juris- 
diction. 

The respondent now appears and makes this motion to dissolve 
the attachment or warrant of arrest, on the ground that the libel 
does not disclose any admiralty or maritime claim or lien whereupon 
an attachment could be founded, and at the same time moves upon 
exceptions to the libel that the same be dismissed and the attachment 

®=3For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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dissolved upon the grounds, first, that the allégations of the libel do 
not disclose any admiralty or maritime daim or lien whereupon 
attachment should be issued ; second, that the libel does not allège by 
whom Dennis Simmons, mentioned and referred to in article 2 there- 
of, was employed on board of the steamship Horsa; third, that 
said libel does not allège in what way the winch mentioned in ar- 
ticle 3 thereof was defective, unsafe, and insecure, or in what way 
said winch gave way and failed to work; fourth, because the libel 
does not allège in what respects the winch referred to in article 4 
was ngt sufïiciently strong, safe, and secure for the purposes de- 
scribed; fifth, that the damages of $10,000, referred to and stated 
in allégation 7 thereof, are stated too indefinitely ; . sixth, that the 
libel does not disclose any claim or cause of action on behalf of 
libelant. 

[1] It will be noticed that thèse exceptions raise very serions 
questions to the merits of the pleadings; that is to say, to the 
sufïiciency of the libel and to the right of the libelant to bririg 
this proceeding. The questions that come before the court upon 
this motion are, first, whether or not this warrant of arrest is in 
proper form to justify the arrest of the vessel under the présent 
libel; and, next, whether the libelant is without standing in court 
because the proceeding is not brought by any person authorized 
to bring the proceeding. On the first point the respondent relies 
upon the provisions of rule 2 of the Rules and Practice for the 
Courts of the United States in Admiralty and Maritime Jurisdic- 
tion (29 Sup. Ct. xxxix), prescribed by the Suprême Court in pur- 
suance of Act Aug. 23, 1842, c. 188, 5 Stat. 516. Rule 2 of those 
rules prescfibes that in suits in personam the mesne process may be 
by a simple warrant of arrest of the person of the défendant in the 
nature of a capias, or by a warrant of arrest of the person of the 
défendant, with a clause therein, if he cannot be found, to attach 
his goods and chattels to the amount sued for, or, if such property 
cannot be found, to attach his crédits and effepts to the amount 
sued for in the hands of the garnishees named therein, or by a sim- 
ple monition in the nature of a summons to appear and answer to 
the suit, as the libelant shall in his libel or information pray for 
or elect. 

The process issued by the clerk in this case has practically two 
clauses, viz., a simple monition in the nature of summons to appear 
and answer to the suit, and an order of arrest to the marshal to 
seize and hold the vessel, and to notify ail parties claiming the same, 
or knowing or having anything to say why the vessel should not 
be condemned and sold to appear on the return day named and make 
their answers in that behalf. The respondent claims that the whole 
proceeding is now irregular, and null and void, in that the process 
issued by the clerk should hâve been in the form of a warrant of 
arrest of the persons of the owners of the vessel, and then hâve pro- 
vided that, if such owners could not be found, then, and then only, 
to attach their goods and chattels, to wit, the ship Horsa. The pro- 
cess issued by the clerk' not having been in this form, accordingf to 
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respotKÎent's daim, the whole attachjnent wâs invalîd and should be 
dissolved. . 

Under the process as actually issued by the clerk the marshal at- 
tached the ship Horsa and by publication in the form usual in pro- 
ceedings in rem notified ail claimants to appear. Thereupon the master, 
the représentative of the owners, appeared, claimed the vessel, and had 
the vessel released upon giving bond under the provisions of the 
United States Revised Statutes — section 941, as amended March 3, 
1899 (Act March 3, 1899, c. 441, 30 Stat. 1354 [Comp. St. 1913, § 1567]) 
^n double the amount claimed by the owner, conditioned to perf orra 
the decree of the court in this cause. The claimant, as the représenta- 
tive of the owners of the vessel, has therefore appeared in this cause 
ànd given bond, in double the amount of the claim, to answer the decree 
in the cause. Whilst the form of the process is not in artistic form, 
yet it complied in the opinion of the court sùbstantially with the re- 
quirements of rule 2 of the Rules in Admiralty. The vessel was 
seized, and the owners were notified by the ma,rshal, and hâve ap- 
peared : to the proceedings. This is in eiïect èkactly what would 
hâve resulted if the form had been différent, and it had run in the 
shape of a warrant of arrest of the person of the défendants, with 
a clause ithat, if théy could not be found, their goods and chattels 
should be attached tothe amount sued for. 

At the time when the court made the order for the warrant of 
arrest to issue, the sworn allégations of the libel, and of the af- 
iîdavit submitted alonig' with the libel, showed that the owners were 
unknown to the libelant, that the ship was a foreign ship, being a 
British-rowned ship, and she was about to leave the jurisdiction. The 
libel and afifidavit therefore informed the court in effect that the 
owners Could not be found within the jurisdiction because they were 
not known to the libelant, and they were foreigners, to wit, citizens 
of Great Britain, and that the vessel was about to départ. At the 
time of making the order to issue the warrant for arrest the court 
had before it ail the information which would hâve been obtained, 
had the warrant of arrest contained a clause that the property should 
be arrested only if the persons of the défendants could not be found 
within the jurisdiction, for the affidavit and sworn libel advised the 
court when the process was issued that the défendants could not be 
found within the jurisdiction. In substance, therefore, the entire 
requirements of rule 2 hâve been performed. 

To dissolve the attachment simply because the process in this 
case was not in the form in exact words of first directing the per- 
sons of thé défendants to be arrested, and then following that with 
a clause, if they could not be found, to attach their goods and chat- 
tels, vtheh there now is in the court the bond of the défendants, in 
considération of which they secured the release of the vessel, that 
they would' abide by thé decree of the court, would be practically 
to deprive the plaintiff of ail remedy. The vessel has gone, its 
owners are citizens of à différent country, the vessel is without the 
jurisdiction, the owners are not themselves, and hâve no knpwn prop- 
erty, in the jurisdiction, and to dissolve the attachment at this time 
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would be to deprive the party injured of ail remedy, when in reality 
the respondents hâve had fuU process and opportunity to be brought 
into and hâve their day in court. The sworn libel has been filed, with 
which libel the affidavit was submitted to the court; upon that the 
court made an order for the warrant of arrest of the property to 
issue ; upon that the marshal arrested the property and gave notice 
to the master of the vessel, the représentative of the owners; and 
upon that notice the master came in, filed his claim, gave his bond to 
abide by the dccree of the court, and obtained the release of the ves- 
sel, and has further filed exceptions to the form and substance of 
the libel. Under ail thèse circumstances it appears to the court that 
there is no reason for the dissolution of attachment upon this ground. 

[2] The next question, however, is whether or not the libel should 
net be dismissed and the attachment dissolved, because the proceed- 
ings were not brought by the person qualifîed to bring them. The 
proceedings were instituted by Corie Simmons, the widow of the 
party who was killed, and who sued for the benefit of herself and 
the children of the deceased, Dennis Simmons. The position of the 
respondént is that nobody was authorized to bring thèse proceedings, 
except the personal représentative duly appointed. The rule in the 
courts of admiralty in the United States is that, although originally 
admiralty did not enforce damages for death for the benefit of the 
next of kin or heirs of the dead party, yet that a court of admiralty 
will enforce in admiralty, by proceedings in personam, damages 
in cases in which the right of action is given to the next of kin or the 
représentatives of the deceased party by the state law, at the place 
where the injury was caused. Deslions v. La Compagnie Générale, 
210 U. S. 95, 28 Sup. Ct. 664, 52 L. Ed. 973 ; Maryland v. Miller, 
194 Fed. 775, 114 C. C. A. 495; Atlantic Transport Co. v. Maryland, 
193 Fed. 1019, 113 C. C. A. 408; Aurora Shipping Co. v. Boyce, 
191 Fed. 960, 112 C. C. A. 372 ; Monongahela v. Schinnerer, 196 Fed. 
375, 117 C. C. A. 193; Trauffler v. Détroit (D. C.) 181 Fed. 256. 

[3] The State statute of South Carolina gives a right of action for 
injuries causing death for the benefit of the wife and children, and 
provides that the action shall be brought by or in the name of the 
executor or administrator of such person. Code of Laws 1912, 
§ 3956. The libel in this case allèges that the libelant, who is the 
widow of the deceased, had made application to the probate court 
for the county of Charleston, state of South Carolina, to issue let- 
ters of administration on the estate of the said Dennis Simmons, 
and that the wife and children of the said Dennis Simmons are the 
persons entitled as beneficiaries under the statute. The law is that 
it requires two weeks from the time of the application for admin-. 
istration before administration can be issued. The affidavit submit- 
ted to the court at the time of the filing of the libel showed that 
the vessel was about to leave the jurisdiction. It follows, therefore, 
that if two weeks had been waited for in order to hâve the adminis- 
trator appointed the vessel would hâve left the jurisdiction and the 
parties would hâve been deprived of ail remedy, simply because an, 
administration could not be procured early enough in tin;i,e.for the 
suit tp be brought in the name of the légal représentative.. .^. .,. ;. 
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The matter for considération, then, is whether a party who may 
hâve a perfectly meritorious right of action is to lose ail remedy 
in the jurisdiction, because it is impossible to hâve an administrator 
appointed in time to take action before the property which alone 
gives jurisdiction to the court in which the injury v^^as committed 
shall hâve been so far removed from the jurisdiction as to leave the 
party without remedy. There is this period of delay required by the 
statute between the date of application for administration and the 
appointment. During that period the party to be sued could either 
himself départ entirely from the jurisdiction, or could remove the 
property which could be subjected to the claim entirely from the 
jurisdiction, and the party having the right of action would be whol- 
ly without remedy. This wouM seem to be a very anomalous and 
inéquitable resuit. The statute gives a right, créâtes a remedy, and 
at the same tinie, under this state of facts, not from any fault or nég- 
ligence on the part of the party injured, but from the delay required 
by the orderly procédure in the administration of justice, the en- 
tire jurisdiction of the court would be defeated and the party be 
without a remedy. 

It may be that proceedings could hâve been instituted to enjoin 
the removal of the property by any one acting as guardian ad litem 
or next friend for the infants or beneficiaries according to the 
terms of thé statute. This proceeding, however, was not instituted, 
but the property has been actually arrested, and a bond substituted 
for it, which bond is now in this court subject to its enforcement 
if it should hold that it has the proper jurisdiction to award the re- 
Hef to whiçhthe parties may prove themselves to be entitled. Every- 
thing has tîëen donc which would hâve been donc, had proceedings 
for an injunttion been instituted to prevent the removal of the prop- 
erty until an administrator could be appoiiited. Should this pro- 
ceeding now be dismissed, or the attachment dissplved, and the party 
deprived of ail remedy in this jurisdiction, simply because of the 
circuity of action involved in fàrst filing a bill for injunction and ob- 
taining an injunction, until an administrator was appointed, and then 
having an administrator appointed td bring the action? The resuit 
would bê èxactly the same if the court nOw permitted the administra- 
tor to corne in and maintain thë action, so that the party défendant 
would hâve the controversy tried in a single action and any judg- 
meht rendered rendered in an action to which administrator duly ap- 
pointed is a party. 

This seems to be the practice approved in the case of Missouri, 
Kansas & Texas Ry. Co. y. Wulf, 226 U. S. 570, 33 Sup. Ct. 135, 57 
L. Ed. 355, Ann. Cas. 1915B, 134. There an action was brought by 
a plaintifï, who was sole beneficiary, and who took out letters of 
administration ohly after the commencement of the action. The 
action, however, was commenced before the letters of administration 
were issued, and by the beneficiary alone, instead of being brought 
by the administrator, in whom alone under the statute was vested 
the right to bring the action. The court, however, permitted an 
amendment to the complaint, alleging that since the commencement 
of the action the plaintifif had been appointed administratrix, and 
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that the action was brought in her individual capacity and also as 
administratrix. This amendment was allowed by the court, and an 
order was made permitting the plaintiff to sue as the personal repré- 
sentative of the deceased, as well as in her individual capacity. The 
Suprême Court of the United States held that the court below acted 
properly in allowing the amendment; that such an amendment was 
not équivalent to the commencement of a new action, but was simply 
an amendment in which one party plaintiff was substituted for an- 
other suing upon exactly the same cause of action, and therefore was 
an amendment which related back to the beginning of the suit. 

In the case of Bussey v. Railway, 73 S. C. 215, 53 S. E. 165, the 
Suprême Court of South Carolina, while holding that the action 
must be brought in the name of the executor or administrator of 
the deceased person, yet also held that the substitution could be made 
upon the record without bringing another action. The Code of Civil 
Procédure of the state of South Carolina in section 224 expressly 
provides that the court may, before or after judgment, allow an 
amendment by adding or striking eut the name of any party. Un- 
der rule 24 of the Rules in Admiralty, amendments in matters of 
substance may be made upon motion at any time. before final decree, 
and in the case of The Beaconsfield, 158 U. S. 303, 15 Sup. Ct. 860, 
39 L. Ed. 993, the United States Suprême Court decided that an 
amendment striking out the libelant and substituting the real party 
in interest for the nominal party as libelant would not in admiralty 
avoid a stipulation as against the sureties, if the cause of action re- 
mained the same. The statutory provision that the action must be 
brought in the name of the executor or administrator of the de- 
ceased does not appear to be a condition précèdent essential to the 
existence of the right and a necessary jurisdictional prerequisite to 
the power of the court to eiitertain the action, but is a matter amend- 
able by maki.ig the person of the party ultimately to recover con- 
form to the requirements of the statute. The right is created when 
the tort is complète ; the party to assert that right is a matter of in- 
cident and within the sphère of amendment. 

It is therefore ordered and decreed that the motion to dissolve 
the attachment be and the same is hereby refused. It is further or- 
dered and adjudged that unless the libelant shall within 20 days from 
the date of this order procure administration to be issued upon the 
estate of the deceased, Dennis Simmons, and shall file an application 
in this court to hâve the administrator substituted as libelant in this 
proceeding in the room and stead of the libelant, Cori Simmons, the 
respondent may move before this court for the dissolution of the 
attachment and the dismissal of the proceedings. 
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ALiXBAMA GREAT SOUTHEKN E. 00. v. GEORGE H. McFADDEN & BROS. 

(District Court, E. D. Pennsylvania. May 25, 1916.) 
No. 350O. 

1. Caeeiees <©=»30 — Cakbiaqe of Goods— Rates. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380 
(Comi). St. 1&13, § 8569), a shlpper is liable for the rate fixed by the tariff 
flled, regardless of a uilstake of the carrler's servant, or the fact that 
thé shlpper made priées In rellauce on the rate quoted to him, for ail 
persons are charged with notice of such rates. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 81; Dec. I>ig. 
<g=>30.] 

2. Commerce <©=33^"Inti;rstatb Commerce"— Wiiat Constitutes. 

Where eotton was shlpped to a point wlthln the state where the ship- 
meuts orlglnated and there compressed, from thence belng carrled to 
points wlthout the state, the shlpments to the point where the eotton was 
compressed vvere not Intrastate commerce shlpments, there belng no 
change of ownershlp, but were part of an Interstate shlpment, and In- 
terstate rates should be charged; the mère fact that the eotton was not 
always blUed to Its ultlmate destination untll after compression not 
affectihg the matter. 

[Ed. Note.— For other cases, see Commerce, Cent. Dlg. §§ 26, 81 ; Dec. 
Dlg. ®=>33. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

3. Carriers (g=30 — Cabbiage of Goods — Rates— Validity. 

Under Interstate Commerce Act, § 6, requiring carriers to file joint 
rates when they hâve been agreed upon, if not, the separate rates wlien 
no joint rates hâve been agreed upon, and requiring them to charge and 
recel ve no greater compensation thau the rates prescrlbed, plaintlff, an 
Interstate carrier, which had flled with the Interstate Commerce Com- 
mission a through rate for Interstate shlpments from points in one state 
to a point In another, must charge such rate, though the Connecting car- 
rier flled an intrastate tarife of local rates to the point of intersection of 
the two Unes wlthln the state, and there was a conslderably less rate to 
the point of destination wlthout the state from the point of intersection ; 
the local rates not having been filed with the Interstate Commerce Com- 
mission. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 81; Dec. Dlg. 
<g=»30.] 

At Law. Action by the Alabama Great Southern Railroad Com- 
pany against George H. McFadden & Bros. On rule for judgment for 
want of sufficient affidavit of défense. Rule absolute. 

Allen S. Olmsted, 2d, of New York City, and E. B. Richards and 
Robert D. Jenks, both of Philadelphia, Pâ., for plaintiflf. 
John G. Johnson, of Philadelphia, Pa., for défendants. 

THOMPSON, District Judge. Suit is brought to recover a bal- 
ance alleged to be due for freight charges upon shipments of eotton 
between October 1, 1909, and March 31, 1912, transported in part 
from points of origin in Alabama upon the lines of the Nashville, Chat- 
tanooga & St. Louis Railroad, and thence over the lines of the plain- 
tifï and Connecting carriers to New Orléans and Port Chalmette, La., 

©csFor othier cases see same topic & KEY-NUMBEK in ail Key-Numbered Oigests & Indexes 
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and Savannah, Ga., and in part from Birmingham, Kimbrel, and Mc- 
Calla, Ala., points on plaintifï's lines, to Savannah, Ga., and from 
Birmingham, Ala., to New Orléans and Port Chalmette, La. The un- 
disputed f acts for the purposes of the présent rtile are as f ollows : 

During the period in question the défendants purchased cotton for 
export and for sale and shipment outside of x\labama. The shipments 
originating on the line of the Nashville, Chattanooga & St. Louis Rail- 
road were billed from Boaz, Albertville, and Guntersville, Ala. The 
junction of the initial carrier with the plaintifï's railroad is at Attalla, 
Ala. Kimbrel and McCalla are south of Birmingham. 

As the conditions covering the shipments from Boaz, Albertville, and 
Guntersville were similar, except as to the amount of the rate, the 
case was, for convenience, argued and will be considered upon the basis 
of the shipments from Albertville to New Orléans. At Birmingham, 
Ala., on the plaintifï's line, was a compressing plant at which the plain- 
tiff delivered for compression and compressed cotton coming over 
its line from Attalla. In accordance with the practice and a right re- 
served in the tarififs filed, shipments of cotton are stopped in transit for 
compression at points convenient to the carriers and are compressed 
by the carrier for its own convenience in order to reduce bulk. The 
défendants' cotton shipped from Albertville was billed to Birming- 
ham, where it was stopped for compression. When purchases of 
uncompressed cotton were made by the défendants at Albertville, they 
were not at ail times certain to what point they would ultimately ship 
the cotton after compression, and therefore maintained an agency 
at Birmingham, and shipped cotton to Birmingham on bills of lading 
which called for delivery to the order of the défendants, or with no- 
tice to them. Birmingham was the assembling point at which the de- 
fendants assembled, not only uncompressed cotton purchased at Al- 
bertville, but uncompressed cotton purchased at Birmingham and 
other points in Alabama, and after compression the défendants, 
through their agency at that point, routed the baies of compressed 
cotton to such points as they might détermine according to their trâde 
contracts. The cars on which the cotton arrived at Birmingham via 
Attalla were not retained during compression for the srapment of the 
same cotton, but the transportation of such cars, so far as their con- 
tents were concerned, ended at Birmingham. Ail of the cotton re- 
ceived by the défendants at Birmingham was compressed without any 
care to préserve the identity of that received from any particular 
points, and the compressed cotton in baies was reshipped in différent 
cars. After the compression of the cotton by the plaintifï,' it was 
shipped by it from Birmingham to New Orléans upon the surrender 
of the bills of lading from Albertville to Birmingham, and the orig- 
inal bills of lading were then exchanged for bills of lading reading ei- 
ther from Albertville or from Attalla to New Orléans. 

During the period in question the Nashville, Chattanooga & St. 
Louis Raiiway Company had on file with the Interstate Commerce 
Commission a tarifï published by it containing, inter alla, a rate of 57 
cents per 100 pounds on cotton "uncompressed with privilège to car" 
rier of compressing," for transportation from Albertville, Ala., to N«:w; 
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Orléans, La., over the lines of the plaintiff and other Connecting lines. 
Certificates of concurrence in this rate had beeii filed by the plaintiff 
and the other Connecting carriers. At the same time the plaintiflE had 
on file with the Interstate Commerce Commission a tariff published by 
it, in which the various other carriers concerned had filed concurrence 
with the Interstate Commerce Commission stating a rate on cotton 
in baies uncompressed with privilège to carrier of compressing from 
Attalla, Ala., to New Orléans, and containing as a footnote to the state- 
ment of rates the following: 

"From Attalla, Alabama, to Savannah, Georgia, New Orléans and Port 
Chalmette, La., on cotton origlnating at N., C. & St. L. Ry. stations 32 cents." 

By "N., C. & St. L. Ry." is meant the Nashville, Chattanooga & 
St. Louis Railway. The Nashville, Chattanooga & St. Louis Railway 
had on May 25, 1909, published and filed according to law its Alabama 
Intrastate Commodity Tarifï No. 1, effective June 1, 1909, under 
which it fixed a local rate of 1L7 cents pCr 100 pounds for the ship- 
ment of cotton from Albertville to Attalla, there to be forwarded to 
points in Alabama on the plaintiff's lines. Under the two latter tar- 
iffs the agents of the plaintiff in Alabama fixed a rate upon the ship- 
ments involved in this suit, composed of the 32-cent rate from At- 
talla to New Orléans plus the 11.7-cent rate from Albertville to At- 
talla. 

[1] The défendants relied upon the plaintiff's agent for informa- 
tion and had no knowledge of the 57-cent rate covering the through 
route from Albertville to New Orléans. The défendants, in fixing the 
price of their cotton, fixed it upon the basis of the combination rate, 
published and declared by the plaintiff and charged and collected by 
it from them, of 32 cents with the local rate. The plaintiff now claims 
that the joint through rate published and filed with the Interstate 
Commerce Commission was the only lawful rate, and that the défend- 
ants are liable to them for the différence between that rate and the 
rates charged and paid. If the 57-cent joint through rate is the lawful 
charge, the conséquent hardship which would be imposed upon the de- 
fendants, if they are now called upon to pay the différence, would 
not excuse a departure from that rate by the carrier or the shippers, 
even though the latter acted upon the représentation of the agents of 
the plaintiff and continued their shipments, supposing the rate to be the 
légal one for the entire period. 

The rule is summarized in the case of Louisville & Nashville Rail- 
road Co. v. Maxwell, 237 U. S. 94, 35 Sup. Ct. 494, 59 L. Ed. 853, L. 
R. A. 1915E, 665,as follows: 

"Under the Interstate Commerce Act, the rate of the carrier duly filed is 
the only lawful charge. Déviation from it is not permitted upon any pretext. 
Shippers and travelers are charged with notice of it, and they as well as 
the carrier must abide by it, unless it is found by the Commission to be un- 
reasonable. Ignorance or mlsquotatlon of rates is not an excuse for paying or 
charging either less or more than the rate flled. This rule is undeniably 
strict, and It obviously may work hardship in some cases ; but it embodles the 
poUcy which has been adopted by Gongress in the regulatioij of Interstate 
commerce in order to prevent unjost discrimination." 
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[2] I fail to see how the shipments from Albertville to Birmingham, 
under the circumstances of the présent case, can be construed as in- 
trastate. The stoppage in transit for compression at Birmingham, the 
assembling of the cotton originating at Albertville with other cotton 
purchased at Birmingham and other points in Alabama, and the sub- 
séquent routing of the compressed cotton to points determined by the 
défendants according to their trade contracts, do not relieve the ship- 
ments originating at Albertville and billed to Birmingham, and subse- 
quently billed from Albertville or Attalla to New Orléans, of their 
character as Interstate commerce. There was no change of owner- 
ship from the time the cotton left Albertville until its arrivai at New 
Orléans. It was continuously in the possession, custody, and control 
of the carrier, and the stoppage of the cotton at Birmingham for com- 
pression, still in the possession of the carriers, was merely for a service 
incidental to its transit over the entire Interstate route. 

That the essential character of the commerce, not its mère accidents, 
such as its billing, its handling and concentration at Birmingham, or 
the loss of identity of the actual cotton shipped from Albertville, dé- 
termines its Interstate character, is no longer open to dispute. Texas 
& New Orléans Railroad Co. v. Sabine Tram Co., 227 U. S. 111, 33 
Sup. Ct. 229, 57 h. Ed. 442; Southern Pacific Terminal Co. v. Inter- 
state Commerce Commission, 219 U. S. 498, 31 Sup. Ct. 279, 55 L. 
Ed. 310; Interstate Commerce Commission v. Difïenbaugh, 222 U. S. 
42, 32 Sup. Ct. 22, 56 L. Ed. 83 ; Ohio Railroad Commission v. Worth- 
ington, 225 U. S. 101, 32 Sup. Ct. 653, 56 L. Ed. 1004. 

[3] The question, then, is whether the 32-cent rate applying to ship- 
ments from Attalla to New Orléans upon cotton originating at Nash- 
ville, Chattanooga & St. Louis Railway stations, plus the rate from 
Albertville to Attalla of 11.7 cents, fixed by the Nashville, Chattanooga 
& St. Louis Railway in its Alabama Intrastate Commodity Tarifï, is a 
lawful rate. It cannot be questioned that the 57-cent through joint 
rate, included in the tariflf duly published and filed with the Interstate 
Commerce Commission, is a lawful rate which would govern this ship- 
ment, unless some other rate equally lawful was in existence and effect 
at the same time. The part of the combination rate covering the ship- 
ment from' Albertville to Attalla, although set out in an Alabama Intra- 
state Tariflf, is not included in the tarifï of the plaintiff fîled with the 
Interstate Commerce Commission under which the 32-cent rate was 
charged from Attalla to New Orléans, nor is there any cross-reference 
in the latter tariff to the local intrastate tariflf. The effect of the tariff 
providing for the 32-cent rate, therefore, is to leave the rate from Al- 
bertville to Attalla entirely indefinite and uncertain. 

The language of . section 6 of the act to regulate commerce is very 
clear. It provides that : 

"Every common carrier subject to the provisions of this act shall file with 
the Commission created by this act * * * schedules showlng ail the rates, 
fares and charges for transportatlon between différent points on its own route 
and between points on its own route and points on the route of any other 
carrier * * * when a through route and .loint rate hâve been established. 
If no joint rate over the through route has been established, the sèveral car- 
riers in such through route shall file * * * as aforesaid, the separately 
established rates, fares and charges applied to the through transportation,' 
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* * » j^Qj shall any carrier charge or demand or collect or reeelve a 
greater or less or différent compensation for sucli transportation of passengers 
or property, or for any service in connection tlierewith, between the points 
named in such tariffs tlian the rates, fares, and charges which are specified 
in the tarife fiied and in effect at the time." 

The tariff fixing a rate of 32 cents f rom Attalla upon shipments origi- 
nating at stations on the Nashville, Chattanooga & St. Louis Railway, 
and leaving the rate f rom Albertville to Attalla to be determined f rom a 
tariff not published and filed with the Interstate Commerce Commis- 
sion, is not, within the language, nieaning, or intent of the terms of the 
act, a publication of a rate for a continuous through route. It does 
not show a joint through rate, nor the separately established rates of 
the several carriers for the through route, to be applied to the through 
transportation. The effect of the combination rate is to enable the car- 
rier to charge, and the shipper to pay, a less and différent compensa- 
tion for the transportation between Albertville and Louisiana from 
that specified in the tariff lawfully published and filed and in effect at 
the time, by permitting the shipper and carrier to apply to a part of the 
continuous through transportation a rate not filed with the Interstate 
Commerce Commission. Such a practice is contrary to the interpréta- 
tion of the law in a long line of undisputed rulings by the Interstate 
Commerce Commission, and was held unlawful by the Circuit Court of 
Appeals for the Second Circuit in Standard Oil Co. v. United States, 
179 Fed. 614, 103 C. C. A. 172. 

It is held, therefore, that the S7-cent rate under the tariff published 
and filed with the Interstate Commerce Commission is the only légal 
rate applicable to this transportation, and, under the authorities, the 
défendants are liable for the différence between the amounts which 
should hâve been paid under that tariff and the sums actually paid by 
them. There is no défense set up as to the shipments originating at 
Birmingham, McCalla, and Kimbrel, and the Attalla rate does not 
apply to them. 

Rule absolute. 



In re ALI> STAR FEATURE CORP. 

Ex parte WILLAT FILM MFG. 00. 

(District Court, S. D. New York. Aprll 21, 1916.) 

1. CoNTBACTS ^=>71(1) — Considération — Forbearance to E'xercise Legai, 

RlGHT. 

Forbearance to exercise a legai right, even wlthout an express agree- 
ment to forbear, constltutes a good considération for the glving of se- 
curity. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 298, 316, 322, 
324; Dec. Dig. <&=>71(1).] 

2. Corporations <S=»409 — Landlord and Tenant <©=240 — Lien for Rent— 

AcTS of Oorporate Offioees. 

Banlsrupt, a film company, leased a studio, and as part of the consid- 
ération, expressed in the same ipstrument, employed the lessor to do cer- 
tain worlc in developing its lilms. Under the terms of the lease, the lessor 

€=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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was authorized to ré-enter on default in payment of rent. At a time 
when rent was in arrears the lessor refused to release certain films until 
the rent was paid or secured, and it was then agreed by the managing 
offlcers of bankrupt that the lessor should hâve a lien on whatever films 
should be in its possession for ail sums due it for rent or work, and 
bankrupt was pemïltted to remaln in possession of the leased premises. 
Held, that such agreement was within the powers of the managing offl- 
cers of bankrupt as pertaining to the management of its business, and 
that it gave the lessor a valld lien on such films as were in its posses- 
sion at the time of the bankruptcy. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1620-1622 ; 
Dec. Dig. ©=5409; Landlord and Tenant, Cent. Dig. § 982; Dec. Dig. 
<S=>240]. 
3. Bankbuptcy ®=>471 — Contested Ciaim to Pbopebty — Costs. 

WTien a trustée eontests the clalm of an outsider, the controversy is 
inter partes, and costs foUow as in any other case. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 873-877; 
Dec. Dig. <g=>471.] 

In Bankruptcy. In the matter of AU Star Feature Corporation. 
On review of order of référée allowing claim of Willat Film Manu- 
facturing Company to a lien on certain assets. Affirmed, with modi- 
fication as to costs. 

This is a pétition by a trustée in bankruptcy to review the order 
of a référée in bankruptcy allowing a claim of the respondent upon 
certain assets of the bankrupt kept from the trustée under assertion 
of a pledge or lien. The property in question was a moving picture 
film which eventually, by the consent of the parties, was sold for 
$13,490, against which the claim of the respondent was $4,942.77. 
Ail the facts appear in the report of the référée and need not be re- 
peated hère. 

On March 6, 1916, Référée Stanley W. Dexter filed the following 
mémorandum on settlement of order allowing lien on spécial fund : 

The claimant (Willat Studio) will be àllowed interest of 2 per cent, (trust 
Company interest) on the fund derlved from the sale of the property covered 
by the lien from the date the money was received by the trustée, June 14, 
1915. The claimant will be charged with actual costs incident to détermina- 
tion, sale, and payment of the lien, including the commissions of the trustée 
and référée on the amount of the lien pald to the claimant. Matter of Eauch, 
36 Am. Bank. R. 75, 226 Fed. 982 (D. C. Va.) Oetober 15, 1915. 

I do not think that Judge Holt's décision to the contrary (In re Andérs, etc., 
Co., 136 Fed. 995) applles to the case at bar, where the very existence of the 
lien was contested, and only allowed after a trial before the référée. The 
claimant sought the assistance of the bankruptcy court to adjudlcate the 
merits of its claim, as well as to realize on its lien and enforce payment, 
and as a matter of law and discrétion should be made to pay the offlcers of 
the court. As the matter is not f ree from doubt, I will certify the question 
to the district judge for his opinion. 

In the matter of the réclamation claim of Willat Studios & Lab- 
oratories, Incorporated, the following is the décision of Référée Dex- 
ter: 

A pétition in bankruptcy was filed against the AU Star Feature Corpora- 
tion on January 30, 1915, an adjudication had on February 16, and Mr. JefE- 
ries was appointed trustée on March 15, 1915. Ainong the assets claimed by 
the trustée were certain négatives and prints of motion plctures in the pos- 

^=3Far other cases se* same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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session of the Willat Studios & Laboratories, Inc., at Ft. Lee, N. T., retalned for 
a lien for $4,942.77, clalmed, but not conceded. Under thèse cireunistances, 
an arrangement was made between the two corporations, whereby the Willat 
Studios delivered the property in question to the trustée of the Ail Star 
Corporation to be sold, expressly reserving its lien on the proceeds of sale. 
Thereupon the trustée proceeded to sell most of the property, realizing $1,3,490 
therefor, and retaining certain négatives and prints stlll unsôld. A stipula- 
tion gives In détail the proceeds of sale. (Stlp. of Nov. 5, 1915.) 

The original contract between the predecessor in title of the Willat 
Studios and the Ail Star Corporation (Exh. 1 of August 3, 1915) was entered 
into; in May, 1914, and provided for a lease of a studio at Ft. Lee, N. J., be- 
longing to the Willat Company (described as the lessor), for a period of one 
year, beginning not later than August 1, 1914 ; the lessor to furnish sufficlent 
beat and lighting for photographie purposes (but not electrlc current) at a 
rental of $10,000, payable at the rate of $833.33 monthly in advance. "As a 
further considération of the lettlng of thèse premises the lessee agrées that 
it will order printed from its négatives a yearly average of 1,200,000 feet 
of positive and négative films, to be printed and developed by the lessor on 
stock supplied by the lessee for the purpose which the lessee agrées that it 
will pay 1% cents per foot." 

The lessor agrées to accept orders for 1,200,000 feet of printing and de- 
veloping, on the same tenus, and the lessee agrées in addition to the rental 
to pay for electric current and water, not to assign the lease nor sublèt with- 
Out the lessor's consent, and if any rent shall "be due and unpaid, or if de- 
fault shall be made in any of the covenants herein contained, then it shall 
be lavvful for the said lessor to re-enter the sald premises and the same to 
hâve given, repossess and en.1oy." 

The lessee covenants to pay the yearly rent "as herein specified" and to 
quit and surrender the demlsed premises in good condition, and the lessor 
covenants for quiet possession. 

Thèse are ail the covenants in the agreement. "The method of exécution" 
of the agreement, except as to the monthly installments of rent, is not 
stated. Time of delivery and payment of the film work are not specified; 
but, in the absence of thèse terms, it must be presumed that such work was 
to be delivered on completion and paid for then. 

It will be observed that any common-law lien under the agreement would 
be confined to the ordinary artlsan's lien. Section 180 of the N. Y. Lien Law 
(Consol. Laws, c. 33). ïlie eontract was made in New York between two New 
York corporations and is to be construed by the law of New York, the lex 
loci contractus, and not by the lavsr of New Jersey. It does not appear on 
the face of the agreement that the film work was to be performed exclusively 
in New Jersey, and as to the rent claim it does not appear that the law of 
New Jersey diflfers from that of New York. Dyke v. Erie K. R., 45 N. Y. 113, 
6 Am. Rep. 43. There is no statutory lien for rent in New York, nor is it 
claimed for New Jersey. But the lienor claims a lien against the funds in the 
handsof the trustée arising from the sale of: the property delivered under the 
stipulation, as of the date of adjudication for the entire balance then due, 
both for rent and film work. ^ Thls lien is claimed to hâve arisen by agreement 
under the foUowing circumstances: 

The Ail Star Company entered into possession of the studio on September 
1, 1914, and rent began from that date. One négative, the "Nightingale," 
was released Cictober 10, 1914, . without any payment being demanded. At 
that date thé September rent was due and in arrears, and certain other 
charges, besides work done on the "Nightingale" négative. The next film 
to be released was "Shore Aciies" ; but, beforé it was released, Baumann (the 
président of the studio company) insisted on a Personal assurance from Farn- 
hani, the gênerai manager of'the Ail Star Company, that before the "Shore 
Acres" prints would be released he would agrée to pay the entire indebtedness 
on or bef ore a certain date. ■ The assurance was given, and a f ew days later 
the payment demanded was ; made; the picture "Shore Acres" having been 
released prlor tbereto on the strength of the personal assurance. Rent and 
charges for September were thus settled. 

At a conférence between Baumann and Farnham, held just prior to the re- 
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lease of "Shore Acres" above mentioned, It was also arranged that ail future 
releases should be paid for "C. O. D.," or the Ail Star Company would 
refuse delivery. "Mr. Pipp" was the next film released, November 21, 1915. 
The Willat Studio again refused to release it, untll the entire balance then 
due it was paid; aecordingly, the sum of |8,10O was paid in two install- 
ments and the picture released. This payment covered the October rent and 
other charges In arrears and left an over payment of $97.50, which was 
credited to the Ali Star account. 

The next film to be released was one known as the "Pope." This account 
stood originally in the name of Baver, the président of the Ail Star ComT 
pany, but was transferred directly to that company, at Baver's request. The 
"Pope" positives produced by the Willat Studios and upon whlch they had 
an artisan's lien were released December lOth, without any payment being 
demanded, under the express agreement arrived at between Farnham and 
Willat (the gênerai manager of the Willat Studio) that they could hold the 
remaining négative of the "Garden of Lies" of much greater value, as security 
for the entire indebtedness. 

There is no question in my mind that thèse oral arrangements were made 
as stated, and that the parties by their course of dealing Clearly showed that 
ail property in the possession of the Willat Studio should stand as security 
for the entire balance due, rent included. The Willat Studio was unwilllng 
to dépend on the crédit of the AU Star Company. The contract of May, 
1914, was a single and entire contract. 

AU film work had been delivered under it except the film the "Garden of 
Lies," and I think that, if the Willat Studios acquired any lien upon the 
goods, that lien attached to any goods left in the lienor's possession to the 
«xtent of the whole balance due for work done. By retuming a portion of 
the goods, the lienor walved its lien pro tanto, but could retain its lien for 
the residue whlch remained in its possession. Wiles Laundry Co. v. Hahlo, 
105 N. Y. 234, 11 N. E. 500, 59 Am. St. Bep. 496 ; Conrow v. Little, 115 K. Y. 
387, 22 N. E. 346, 5 L. R. A. 693. 

I am not impressed by the argument of the trustée that no lien could attach 
to the négatives because the Willat Studios did not in any way enhance the 
value of the négatives, as in the case of type, De Vinrie v. Bianhard, 9 Daly 
<N. Y.) 406. That may be true, if the lienor clalmed only a strict artisan's 
lien under the statute or at common law ; but, in this case, the lienor claims 
under an express oral agreement, and does not dépend on a prior valid lien. 
The work done In developlng and printing the négative and positive of the 
"Garden of Lies" is conceded to be a lien. I see no materlal différence be- 
tween that case and the others. 

As to the rent in arrears: The same agreement covers that also. If the 
parties choose to give a lien for the rent item, it was within their power, and 
cannot be disputed now. The contract was single and entire. The rent and 
film work are not severable, the guaranty of 1,200,000 feet of film work being 
a part of the considération for the lease of the studio. The parties hâve con- 
strued the agreement In the manner set ÎOrth, and hâve acted oa this under- 
standing on two previous occasions. 

It is true that the lien was created in conversations between the respective 
ofllcials. This was not a modification of the written contract, but "a change 
rendered necessary by subséquent events in the method of its exécution only." 
Hurley v. Atchison, T. & S. F. B. B., 213 U. S. 134, 29 Sup. Ct. 469, 53 L. 
Ed. 729. It was a subséquent arrangement caused by the AU Star's finaneial 
condition, and enabled It to retaln Its studio, notwithstaiiding default In pay- 
ments, and was dlstinctly for its benefit. If any considération was neces- 
sary for the oral agreement, the Willat Company's forbearance of dispossess 
proceedlngs was sufflcient, and the bankrupt company, havlng recelved the 
benefit of this forbearance and thus enabled to market its films, cannot be 
heard to question the verbal arrangement made and is estopped to deny its 
validity. Hamilton Trust Oo. v. Clemes, 17 App. Div. 152, 45 N. Y. Supp. 141. 

While the lienor was not bound to extend forbearance for any deflnlte time, 
still its actual forbearance fumishes a good considération. Hobart v. Ver- 
rault, 74 App. Div. 444, 77 N. Y, Supp. 483; Strong v. Sheffield, 144 N. Y. 392, 
39 N. B. 330. 
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The trustée elaiins that the liens asserted by the llenor were of différent 
eliaracters and could not be trapsferred to other property, viz., a riglit of 
withholding delivery of goods In which tlie seller bas the property right can- 
not be transferred to goods held under an artisan's lien, though both are 
commonly called liens. One is regulated by the Sales Act, and the other by the 
Lien Law. But this is not applicable to the présent case, for the contract was 
not one of sale, but of lease ; the lessee, the AU Star Company, to supply the 
stock to the lessee for completion. The fact that the bankrupt did not actually 
supply the stock, but that the stock was purchased by the lessor and chargea 
to the lessee, was to enable the lessee to carry out its contract, and must be 
construed "as a change rendered necessary by subséquent events in the method 
of its exécution only." Hurley v. Atchison, T. & S. F. Ry., 213 U. S. 134, 29 
Sup. et. 469, 53 L. Ed. 134. 

Whether the title to the stock passed to the bankrupt is a question of in- 
tention. I thlnk that title did pass to the bankrupt, and that the prlnting 
thereon was work done on the property of the bankrupt which enhanced its 
value. N. Y. Sales Law (Laws 1911, c. 571), § 134 ; N. Y. Lien Law (Oonsol. 
Laws, c. 33) § 180; Blumenberg Press v. Mutual Mercantile Agency, 177 N, 
Y. 362, 69 N. E. 641 ; s. c, 77 App. Div, 87, 78 N. Y. Supp. 1085. 

As to the provabillty of the clalm of the Willat Studio agalnst the bank- 
rupt, the rent for February accruing after the flllng of the pétition January 
30, 1915, must be disallowed and the claim allowed for $4,109.44 only. But 
as the lien covers a reasonable period after the bankruptcy the lien extends 
to the February rent, when the trustée abandoned the lease, and the claim 
is immaterial. Courtney v. FIdelity Trust Co., 219 Fed. 57, 134 C. C. A. 595. 

There Is no préférence involved, as the record is bare of any évidence of 
insolvency. 

I think that the lien of the Willat Studio is valid and the trustée should 
pay the lienor the full amount due it, viz., the sum of $4,942.77. 

The referee's certificate, filed April 9, 1916, was as follows: 

I, Stanley N. Dexter, one of the référées of the court of bankruptcy, do 
hereby certify that in the course of proceedings in said cause before me an 
order, a copy of which is annexed, was made and flled in my office on the 
llth day of March, 1916 ; that on March 30, 1916, the parties herein, f eeling 
aggrieved thereat, filed pétitions for revlew withiu the time provided by stip- 
ulation of the parties. 

The question presented for review is: Did the référée err in adjudging that 
the Willat Studios & Laboratories, Inc., had a valid lien on certain property of 
the bankrupt and in directing the payment from the funds of the bankrupt 
the full amount of the claim of said "Willat Studios & Laboratories, Inc.," in 
priorlty of the claims of the gênerai credltors, and in refusing to charge said 
lien or wlth the actual incident to the détermination, and in charging said 
lienor with the expenses of the sale and the commissions of the trustée and 
refereé on the amount of the lien. 

A summary of the évidence on vi^hich such order was based is more fuUy 
set forth in the décision of the référée hereto annexed. 

The following papers are handed upfor information from the court: 

1. Claim iiled by Willat Studios & Laboratories, Inc. 

2. Stipulation of the parties and order dated May 5, 1915. 

3. Pétition and order to show cause flled July 6, 1015. 

4. Décision of référée dated February 10, 1916. 

5. Further décision of référée dated March 6, 1916. 
6- The various exhibits of the parties. 

7. Stipulation dated November 5, 1915, 

8. Minutes of hearing beginning August 31, 1915. 

9. Order allowing claim of WiUat Studios. 

10. Order extending tim'e to appeal. , 

, 11 and IIA. Pétitions for review flled March 30, 1918. - 
The said questions are hereby certifled, to the judges for an opinion thereon. 

John.L.Lockwood,,of New York, City, for petitioner.. 
Gilbert W, Roberts, of New York City, for respondent. 
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LEARNED HAND, District Judge. [1,2] I do not think it is nec- 
essary to suppose that the parties made a bilatéral contract of forbear- 
ance and security. Perhaps the lessor might hâve evicted the lessee 
at any time and the lessee hâve reclaimed the films without paying for 
more than the work actually donc on each particular film reclaimed. 
That question I leave open. Yet the parties intended that the lessor 
should hâve some security for the rent and the other charges, and this 
security was to be by retaining the films. So much indeed is too plain 
for dispute; the only question is whether the lessor gave up any quid 
pro quo for that security. De facto it did, because it let the time pass 
and it let the lessee keep possession. Under the ninth article of the 
agreement it could hâve taken away that possession at any time, and its 
failure to do so v^rould hâve been a good enough considération, if the 
parties actually intended an exchange. Forbearance, even without an 
agreement to forbear, will serve as a considération, if it be completed. 
Morton v. Burn, 7 Ad. & El. 19; Crears v. Hunter, L. R. XIX Q. B. 
D. 341 ; Alliance Bank v. Broom, 2 Drewry & Sm. 289 ; Edgerton v. 
Weaver, 105 111. 43. The lessor gave the forbearance and relied only 
on the lien. That was a performance. 

It is quite true that hère there was no express référence to forbear- 
ance in the contract and no statement that the lien was in exchange for 
it, but the situation reasonably implied that the parties so intended it. 
If the lessor had not received the assurance, and if the lessee had tried 
— it would not doubt hâve been successful — to take away the films 
without paying the rent, there can be no doubt that the lessor would 
hâve eventually asserted its rights under the ninth article. The cause 
of its inaction was the promised lien ; it cannot be supposed that the 
connection between that inaction and the agreement to give security 
was wholly unconscious. It may be that the lessor did not actually 
contemplate éviction, yet even that is likely ; certainly it contemplated 
an immédiate assertion of such rights as it had, and that was enough. 
Hurley v. At., Top. & Santa Fé„ 213 U. S. 126, 29 Sup. Ct. 466, 53 L. 
Ed. 729, seems to hâve nothing to do with the case. 

The final question is of authority. Farnham was the assistant man- 
ager, in charge of the détails under Raver, who was the président and 
gênerai manager. The two were generally intrusted with the active 
conduct of the alïairs of the company. In the everyday management 
of the aflfairs of the company they were faced with the alternative of 
insisting upon an immédiate release of the property at the risk of the 
landlord's resort to his remédies, or of telling him to hold the goods till 
he got payment. The practical décision that the second alternative was 
for the company's benefit seems to me quite within the powers to be 
naturally implied in such officers. It is quite wrong to speak of it as 
though it were a pledge de novo of the assets. The films were already 
pledged for part of the charges; the term was in effect pledged by the 
right of re-entry. Ail the officers did was to substitute a more conven- 
ient security for a less convenient, and this arose, in the daily dispatch 
of business of the company. 

[3] As to CDsts, I award them against the estate. I hâve repeatedly 
held that, when a trustée contests the claim of an outsider, the contro- 
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versy îs inter partes, and costs follow as in any other case. Why the 
creditors of a bankrupt should hâve any warrant for litigation free 
from the usual risks, I confess I hâve never been able to see. If the 
bankrupt had resisted thei daim unsuccessfully, no one would thmk of 
asking exemption for him; but, when it is the creditors, it seems to be 
very hard, at least in this district, to dislodge the notion that they are 
in some sensé wards of the court and entitled to spécial considération. 
Pétition to revieW' dismissed. Order aiifirmed, but with costs to the 
Willat Film Manufactufing Company. 



ALLEN V. ROYDHOUSB. 

(District Court, B. D. Pennsylvania. June 5, 1916.) 

No. 2962. 

1. Corporations <®=319(8) — Action to Enfoeoe Liabilitt of Director — 

QUESTION for Jury. 

The question of the négligence of a director of a corporation in the per- 
formance of hls duties held, on the évidence, one for the jury. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1415; Dec. 
Dig. ©=319(8).] 

2. Trial ®=>214 — Instructions — Dutt to State Law. 

The standard of duty of a director of a corporation Is one prescrlbed by 
law, and In an action by a receiver against a director to recover for loss- 
es due to mismanagement, it is the duty of the court to instruct the jury 
as to such standard. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 480; Dec. Dig. 
<S=»214.] 

3. Corporations ®=»310(2) — ^Liabilitt of Director for Mismanaoement— 

Standard of Duty. 

The standard of duty by whlch the acts or omissions of a director of a 
corporation is to be measured is that set by the ordinary director, and 
not that of the ordinary man. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1353-1357, 
1359-1361; Dec. Dig. ®=310(2).] 

4. Trial <S=295(1) — Instructions. 

A charge to a jury Is to be consldered as a whole, and not tested by the 
standard of absolute verbal accuracy in every Isolated phrase. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 713, 714, 1717; 
Dec. Dig. <S=»295(1).] 

5. Corporations <l=>319(8) — Action to Enforce Liabilitt of Director — In- 

structions. 

Instructions In an action by the receiver of a corporation against a 
director to recover for losses alleged to hâve resulted from négligent man- 
agement consldered, and heM wlthout error. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 1415; Dec. 
Dig. ®=»319(8).] 

At Law. Action by William P. Allen, receiver, against George W. 
Roydhouse. Sur motion by plaintiff for a new trial. Motion denied. 

G. P. Middieton and John Blakeley, both of Philadelphia, Pa., and 
Henry F. Parmelee, of New York City, for plaintifï. 

Charles S. Wesley and A. M. Beitler, both of Philadelphia, Pa., for 
défendant. 

Ê=»For other cases see sama topic & KEY-NUMBER ia ail Kejr-Numbered Digests & Indexe» 
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DICKINSON, District Judge. The trial of this case was conduct- 
ed with conspicuous ability and in a justice-seeking spirit, and with a 
display of fairness and frankness which is refreshing. The défense 
was presented with a Hke abihty and in a like spirit. The trial, so far 
as within the control of counsel, could not hâve been more satisfactory 
or conducted with greater ability. This removes from the case as 
now presented ail except the appellate questions which arise out of the 
trial, and disposes of ail features which call for an exercise of the pow- 
er of the court to interfère with the verdict. Even stripped of every- 
thing except the features which présent the complaints of trial errors, 
a récital of the facts of the case as submitted to the jury must necessa- 
rily be lengthy. 

The Seaboard Portland Cernent Company, whose business purpose 
is indicated by its name, was brought into existence in a familiar way. 
The Company was organized and its capital stock fixed at $5,000,000. 
A $2,000,000 bond issue was then authorized. At the same time it was 
arranged that the real promoters of the enterprise raise the required 
cash capital to build a plant and carry out the work of erecting it. The 
gênerai scheme was that when the plan was carried out the company 
would hâve a complète working plant of a certain per diem producing 
capacity, whose efficiency had been proven by a six-months test, under 
operating conditions, and be supplied, with a cash working capital of 
$100,000. For this fully equipped plant the promoters were to receive 
the $2,000,000 bond and the $5,000,000 stock issue. It may be stated, 
in passing, as an admitted fact, that the expected success of the gên- 
erai business purpose embraced in the plan had a justified basis in 
gênerai business conditions and the favorable opportunities which the 
plan created. The plan was open to criticism only in the two respects 
of a possible improvidence in what was to be given for the plant and 
the possible absence of a safe assurance that the company would re- 
ceive the considération for the issue of its securities. The necessity 
to provide the cash to build the plant was planned to be met by or- 
ganizing the promoters into a company to sell the bonds. Approx- 
imately $1,500,000 in money was required. The sale of bonds was 
sought to be promoted by giving the stock as a bonus to bond pur- 
chasers. 

Another f eature of the plan was the constructive work of building 
the plant. To secure this the promoters organized themselves into an- 
other company, which tmdertook this work. Had the constructing 
company been financially responsible, or had the financing company 
been able to supply the needed money, so that the constructing work 
could be done, it is obvious that the labors and duty of the directorate 
of the Cément Company, which came into office after thèse preliminary 
contracts had been made, would hâve been limited to seeing to it that 
the company received in plant and equipment that to which it was en- 
titled. The absence of responsibihty in both the constructing and the 
financing conipanies put upon such directorate the further duty of su- 
pervising the sale of the bonds and the construction of the plant, so as 
to assure the proper application of the proceeds of the sale ôf its se- 
curities, in ordèr that the Cernent Company should receive value for 
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the securities issued. The Cernent Company was încorporated, and the 
attempt to carry out this gênerai plan had been continued to about 
April or May, 1912, before this défendant was brought into the man- 
agement. Changes had been made in the plan until at that time it had 
reached the actual condition of its being realized that the Cément Com- 
pany must do both the financing and the constructive work of the Proj- 
ect. That each might be \vell done the services of the défendant wers 
sought, because of his large expérience and admitted skill and judg- 
ment in constructive work, and the services of others of like expé- 
rience, training, and knowledge of financial methods were also secured. 
The advantages of the application of the principle of the division of 
labor were sought by assigning to the défendant the spécial duty of 
looking after the constructive work and committing to others the 
charge and control of ail financial matters. Indeed, the défendant con- 
sented to serve on condition that he was to be relieved of ail concern 
with the financing part of the problem. It may be further stated, in 
passing, to be an admitted f act that the défendant did the spécial work 
assignée! him faithfully and well. The evils of which plaintiff com- 
plains developed wholly in the financing department. 

It is well to pause hère to get a view of conditions as we now know 
them to hâve existed when the défendant became a director. Thèse 
are stated with the réservation of the diflrerence between conditions 
now known and conditions of which the défendant knew or should 
hâve known. We now know that the financing of the promoters prior 
to May, 1912, was done in a way which can only be explained as con- 
sistent with good faith on the theory that the dominating personality 
among the promoters looked upon the securities of the Cément Com- 
pany as his property, subject only to the obligation on his part to com- 
plète the plant, in his ability to do which he had unquestioning con- 
fidence. Whatever the motives which actuated him, he used the Cé- 
ment securities to carry mining opérations in which he was interested, 
and exchanged Cernent bonds for what proved to be worthless stocks 
in other enterprises, and mâde over-liberal advances to himself and to 
agents who were selling the Cernent securities. The net resuit was that 
$600,000 in bonds and a corresponding share of the stock issue had 
been parted with, for which the company had nothing to show except 
$150,000 or $160,00 expended in constructive work of doubtful value, 
and what is known as the Scott note for $25,000, and certificates for 
$50,000 of the stock of the Glazier Stove Company, both of which 
were valueless. This situation had evoked criticism which centered up- 
on one of the promoters. 

The plaintiff, of course, concèdes the nonresponsibility of the de- 
fendant for losses which bef ell the company before he became a direc- 
tor. The cause of action in the instant case is based upon the aver- 
ments of loss to the company flowing from like transactions occurring 
after the défendant became a director, and which he could and should 
hâve prevented, resulting in the dissipation of ail of the securities of 
the company, none, or very little, of which were applied to the work of 
construction, or in any way to the use of the company. Knowledge 
on the part of the later directors of what had before been done is 
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claimed to hâve an important bearing upon the necessity for the exer- 
cise of watchfulness on their part over the future acts of those who 
had shown themselves not to be trusted. 

This outline statement of the fact situation will présent with sub- 
stantial clearness the appellate features of the case as now presented. 
The Hmits of an opinion will not permit room for a discussion of ail the 
points of complaint. They will therefore be grouped in classes. 

[1] 1. Complaint is made of the verdict. If this défendant is to be 
judged by the results of the management of which he was part, the 
verdict is wrong. If, however, the test of his responsibility is not the 
results of this management (for which the very able counsel for plain- 
tiff does not contend), but is to be found in a fair judgment of his con- 
duct as a director, based upon a compared view of what he did with 
what, as a director, he should, under ail the circumstances, hâve done, 
the verdict was not baseless. The verdict is one to which may be ap- 
phed a quotation from the opinion of Mr. Justice Holmes in Louisville 
V. Stewart, 241 U. S. 261, 36 Sup. Ct. 586, 60 L. Ed. : 

"Whatever might hâve been our opinion, had we been In the Jury's place, 
we do not feel warranted in saylng that they had no évidence to go upon." 

The verdict is accepted as one well within the proper province of the 
jury to hâve rendered. Unless, therefore, it is marred by trial errors, 
it should not be disturbed. 

2. One of the errors alleged, which is worthy of spécial comment 
(although in substance embraced in the complaint of the verdict), is 
that the défendant stood self-condemned of culpable neglect because, 
although informed that the assets of the company were being diverted 
to improper purposes, he admits he did nothing. On its face this is a 
strong statement of condemnation. The meaning of the expression 
used by the défendant was, however, one to be interpreted by a jury. 
It might well not hâve (nor do we think it did hâve) quite the absolute 
significance given to it by the plaintiiï. For the présent we pass this 
without further comment, because embraced in a feature of the case 
*to be later discussed with more fullness. 

[2] 3. A feature of the trial which has more than a mère color of 
complaint of error is that of the standard of duty by which the jury 
were instructed to judge of the acts of the défendant. We are in 
accord with the proposition of counsel for plaintiflF that the stand- 
ard of duty is one prescribed by law, and the jury should hâve been 
instructed to apply the standard of the law, and not any standard 
of their own. If this standard was not laid down, and tliis instruc- 
tion given, however, the charge wholly failed in its purpose. To fore- 

• close the possibility of the error being made (which plaintiff complains 
was made) the jury were first instructed as to what the standard was 

. and then directed to measure the conduct of the défendant by it. A 
perusal of the charge confirms us in the thought that it is free from 
error in this respect. The further complaint, however, that the stand- 

. ard set in the charge was lower than that fixed by law, has some basis. 
That this was dite to inadvertence of phrasing rather than to a miscon- 

• ception of the true standard we concède can make no différence. 

[3] We are again in accord with counsel for complainant (although 
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counsel for défendant contest this) that the true standard is that set 
by the "ordinary director," ând not the standard of the ordinary man 
on the Street. This was the thought in mind and meant to be conveyed 
to the Jury. We still think it was the thought conveyed, although it 
must be confessed the cold type of the transcribed charge leaves this in 
somé doubt. The exigencies of the case compelled the statement and 
restatement of the thought with a réitération which became painful. 
It was unavoidable that changes of phrase should be made. The ex- 
pressions "ordinary director" and "ordinary man" were used alter- 
nately, if not indiscriminately. On the whole, however, we think the 
charge was understood in the sensé intended. The attention of the 
jury was directed, in the efïort to impress their minds with the im- 
portance of the case, to the two evils, one of a standard of respon- 
sibility so low as to be no standard at ail, resulting in "dummy direc- 
tors" and "directors who don't direct," and having it so high that the 
director of reasonable and ordinary capacity could not measure up to 
it, and, in conséquence, driving away a class of men of whose services 
on directorates the business of the country should hâve the benefit. 
The jury were enjoined to get into their minds this standard of the 
law — that measure of attention, care, and ability which the ordinary 
director of corporations ; of this kind would be reasonably and prop- 
erly expected to bestow upon the affairs of this corporation. 

[4] There is this further thought to be suggested. If charges to 
juries, in cases the trial of which runs into weeks, are to be tested by 
the standard of absolute verbal accuracy in every isolated phrase, sep- 
arated from its context and the gênerai trend of the whole charge, 
few cases would corne to a final judgment, or charges would become 
statements of abstract principles, absolutely meaningless and colorless 
to the jury, and take no vital hold on the merits of the case. Verbal 
slips, therefore, must on an appellate hearing be held to be innocuous, 
unless attention is called to them in time to bave them corrected. It 
is too late to make the correction now. 

[ 5 ] 4. The several remaining complaints (including again the one al- 
ready mentioned under the numerical heading 2) may be bunched. 
Exception is taken to that part of the charge in which the court re- 
ferred to a possible phase of the case as to which the jury might wish 
instructions. This was the case of a director acting in entire good 
faith in a management which was also free from complaints, other 
than of honest mistakes of judgment. The exception is that such in- 
structions, were aside from any fact features which called for them. 
As the plaintiff views the case, this is doubtless true. The défendant, 
however, strenuously insisted upon this theory, and his counsel urged 
it at length in his présentation of the défense. The transactions which 
the plaintifï arrayed as évidence of a plain exploitation of the Com- 
pany, negligently permitted by the directors to go on unchecked, the 
défendant argued were transactions ail of which looked to be for thie 
best interests of the Company, and some of which were such as even 
the after-view judgment would approve. If some of them showed 
errors of judgment, they were the mistakes of honest judgments, which 
any caref ul, prudent director of good judgment piight nevertheless 
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have made. We are still unconvinced how, without error, we could 
hâve ignored this phase of the défense as presented. Whatever view 
the trial judge may have had of this phase, it was the province of the 
jury to pass upon it. The further complaint of error in the charge 
on the subject of the bearing of a division of duties among the direc- 
tors résolves itself into a complaint of the verdict. The jury were 
instructed that the affairs of a corporation were committed to its 
board of directors, and that no director could absolve himself from the 
discharge of any part of this duty by an arrangement among the di- 
rectors, or any agreement with the officers or otherwise. The principle 
of organization and of division of labor applies to the work of cor- 
porations as well as to other work, and when it is appHed through the 
appointment of committees having spécial duties, the fact enters into 
the case as one of the circumstances, in the light of which the action 
of the particular director is to be judged. The charge in this respect 
was as favorable to the plaintiff as, without successful complaint on 
the part of the défendant, it could have been made. 

This brings us back to the second complaint. The corporation had 
two things, each of spécial importance. One was the management of 
its franchises ; the other, the construction of its plant. The défendant 
was invited into its directorate because of his spécial equipment to 
look after the latter. He had no aptitude and knew his unfitness for 
the former. Men specially trained and well fitted to cope with the 
financial problems, but who in their turn knew nothing of the con- 
structive work, had in charge its finances. The défendant doubtless 
f elt that the one was his especial job ; the other was the task of others. 
Noninterference with those in charge of spécial work, when confidence 
îs justified, does not mean neglect or abandonment of the duty of 
supervision, but is sometimes its wisest exercise. As already stated, 
no complaint is made of that part of the management of this company 
with which this défendant had especially to do. The complaints which 
came to him of the financial management partook largely of a quarrel 
between the management and dissatisfied employés. When the défend- 
ant said he did nothing, it does not necessarily mean that he refused 
or neglected to interfère when interférence was a duty; but it might 
well mean the mère statement of the fact that he took no definite ac- 
tion, and that an intelligent director, both willing and eager to do his 
full duty, situated as he was, would have seen neither occasion nor 
opportunity to do more than was donc by him. 

This case was tried as well as a case could be tried, the jury reached a 
conclusion which had the approval of their deliberate, carefully formed 
judgments, and we see no justification for interférence by the court 
with the verdict. 

The motion for a new trial is dismissed, and the défendant has leave 
to enter judgment in his favor, with costs. 
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In re GTJRLER & CO. et al. 

In re HUNTER, WALTON & CO. 

(District Court, N. D. lowa, Cedar Rapids Division. June 5, 1916.) 

No. 851. 

1. Bankruptcy <ê=91(2) — Involuntary Bankruptcy — Adjudication — Evi- 

dence. 

In involuntary bankruptcy, évidence held suffleient to show that bank- 
rupts' principal place of business was within the district where they wero 
adjudicated bankrupts. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. § 138 ; Dec. Dig. 
<S^91(2).] 

2. Bankruptcy ©=315 — Proceedings — Jurisdiciion. 

Though tlie members of a firm who vcere adjudicated bankrupts re- 
slded in another district, the court of the district vvherein their principal 
business was earried on has jurisdiction to adjudlcate them' bankrupts. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. § 21 ; Dec. Dig. 
<®=»15.] 

In Bankruptcy. In the matter of the bankruptcy of Gurler & Co., a 
copartnership composée! of G. H. and C. H. Gurler. Pétition by Hun- 
ter, Walton & Co., a copartnership, to set aside the order of adjudica- 
tion and dismiss the proceedings. Pétition denied. 

Deacon, Good, Sargent & Spangler, of Cedar Rapids, lowa, for 
original petitioning creditors. 

Merrick A. Whipple, of Chicago, 111., for Hunter, Walton & Co. 

REED, District Judge. An involuntary pétition in bankruptcy was 
fîled against the bankrupts on October 2, 1915, upon which they were 
in due time adjudged bankrupts. It is alleged in the pétition that the 
bankrupts, for the greater portion of the six months immediately pre- 
ceding the filing of the pétition, had their principal place of business 
at Cedar Rapids, Linn county, within the jurisdiction of this court, 
and that they had absconded, so that personal service of the subpœna 
could not be made upon them, and an order for the publication of the 
subpœna as authorized by the Bankruptcy Act was asked for and grant- 
ed. The order fixed October 30, 1915, as the return day, and was pub- 
lished in the paper designated in the order, and, the bankrupts not ap- 
pearing or pleading to the pétition within the time fixed in the order, 
they were on November 5, 1915, adjudicated bankrupts. 

Oti January 23, 1916, Hunter, Walton & Co., of Chicago, a copart- 
nership, cla:iming to be creditors of Gurler & Co., filed a pétition asking 
that the adjudication of Gurler & Co. as bankrupts be set aside and the 
proceedings dismissed, for the reason, as alleged, that at the time of the, 
filing of the pétition in bankruptcy against them, and during the great- 
er portion of the six months immediately prior thereto, thé principal 
place of business of said bankrupts was in the city and county of De 
Kalb, in the Northern district of Illinois, and not in Cedar Rapids, or 
Linn county, within the Northern district of lowa, and that because 
of this the court had and has no jurisdiction of this proceeding. Some 

@=9For other cases see same topic & KEY-NUMBSR iu ail Key-Kumbered Digests & Indexes 
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other allégations are made which challenge the sufficiency of the order 
requiring the défendants to àppear and pleady and the publication of 
such order, to confer jurisdiction upon this court of the proceedings 
against the bankrupts ; but the ground mainly relied upon is that the 
principal place of business of the bankrupts at the time of the fîling of 
the pétition was, and for six months or more prior thereto had been, 
in the Northern district of Illinois, and not in lowa. Thé petitioning 
creditors answered, denying the allégation of the pétition to. set aside 
the adjudication and dismiss the proceedings, and reaffirmed the al- 
légations of the pétition in bankruptcy. The testimony upon the is- 
sues so formed was taken in shorthand in open courr, but no transcript 
thereof has been made or filed in this proceeding. Only the conclu- 
sion reached f rom the testimony so taken can now be stated. 

[1] The testimony shows without dispute that for more than six 
months immediately prior to the filing of the pétition in bankruptcy 
Gurler & Co. had been engaged in the butter and cream business at 
Cedar Rapids, in the Northern judicial district of lowa, where it had 
a factory and gathered milk and cream from a large territory around 
Cedar Rapids, and there manuf actured it into butter, and shipped most 
of it to Eastern markets, and transacted the larger part of its business 
and kept full accounts thereof, and incurred the larger part of its in- 
debtedness ; one member of which firm regularly visited Cedar Rapids, 
and there had gênerai charge and management of its business at that 
place, through a manager or superintendent, who had charge of the dé- 
tails of such business, for more than six months prior to the filing of 
the pétition in bankruptcy. The actual résidence of the individual 
members of the copartnership, however, was in De Kalb county, 111., 
where it was also engaged in the butter and cream business, and kept a 
storage room, where some of its manufactured product was kept for 
shipment to market when sold ; but the larger part and greater volume 
of its business was done at Cedar Rapids under the direction of one 
of its members and a superintendent, as before stated. The amount of 
the indebtedness of the concern incurred at Cedar Rapids and owing 
at the time of the bankruptcy was some $16,000 to $18,000, while 
the amount incurred and owing at De Kalb was approximately only 
$3,000 to $4,000, at the most ; that many of its accounts due and owing 
to it arose out of its business at Cedar Rapids. That the firm was do- 
ing business at both places is not disputed ; in fact, is conceded. That 
a person, firm, or corporation may réside in one state and do business 
in another is quite common, but what may be his or its principal place 
of business may be difficult to détermine in some cases. In this case 
I reach the conclusion, from ail the testimony bearing upon that ques- 
tion, that the principal place of business of Gurler Company was at 
Cedar Rapids, in this state, and within the jurisdiction of this court, 
at the time of the commencement of this proceeding and during six 
months prior thereto, and not in De Kalb, 111. 

[2] It follows that this court has and had jurisdiction of this pro- 
ceeding. See In re Mackey (D. C.) 110 Fed. 355; Dessel v. North 
State Lumber Co. (D. C.) 107 Fed. 255 ; In re Pennsylvania Coal Com- 
pany (D. C.) 163 Fed. 579; Tififany v. LaPlume Milk Company (D. 
C.) 141 Fed. 444; In re Duplex Radiator Company (D. C.) 142 Fed. 
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906. See, also, In re Brice (D. C.) 93 Fed. 942; and Guinn v. lowa 
Central Ry. Co. (C. C.) 14 Fed. 323, 324. Cases may be cited not in 
entire harmony with the above ; but upon the authority of In re South- 
western Bridge & Iron Co. (D. C.) 133 Fed. 568, I reach the conclusion 
that the pétition to set aside or vacate the order of adjudication and 
dismiss the proceedings should be and is overruled; and it is accord- 
ingly so ordered. 
The petitioners, Hunter, Walton & Co., except. 



In re M.AlRKTIN. 

(District Court, E. D. Pennsylvanla. May 19, 1916.) 

AXIENS <©=»65: — NaTUEALIZATION — RiGHT TO APPLY "DiSCHABQED." 

Rev. st. i 2166 (Coiiip. St. 1913, | 4355), déclares that any allen of the 
âge of 21 years and upwards, who has enlisted or may enlist In the armies 
of the United States and has been honoraWy discharged, shall be admitted 
to become a citizen upon hls pétition without any préviens déclaration of 
intention. Section 1342, under Articles ; of War, art. 4 (section 2813), dé- 
clares that no discharge sliall be glven to any enlisted man before hls term 
of service is expired, except by ordér of the Président, Secretary of War, 
the commandlng officér of a department, or by sentence of court-martial. 
Applicant was given a certiflcate of furlough under Act Aug. 24, 1912, e. 
391, § 2, 37 Stat. 590 (Oomp. St. 1913, § 1892), declaring that enllst- 
ments in the regular army shall be for seveh years, but that any enlisted 
man at the expiration of three years' active service may be furloughed 
and transferred to the Army Reserve in the discrétion of the Secretary of 
Welr, ;ln whieh case he shall be on the reserve llst. Thé applicant had 
served thrçe years with the United States army. Held, that his certiflcate 
of furlough was npt an honorable discharge, entltllng him to apply for 
citizenship under section 2166. 

[Ed. Note.— For other cases, see AUens, Cent. Dig. § 129; Dec. Dig. 
<S=»65. ■ 

For other définitions, see Words and Phrases, First and Second Séries, 
Discharge.] 

In the matter of the application of Witold Markun for leave to file a 
pétition for naturahzation under Rev. St., § 2166 (Comp. St. 1913, 
§ 4355). Application denîed. 

THOMPSON, District Judge. Witold Markun appeared in person 
in open court on May 17, 1916, and applied for leave to file a pétition 
for naturahzation as an honorably discharged sqldier under section 
2166, Revised Statutes (Comp. St. 1913, § 4355), and, as proof of 
honorable discharge presented a certiflcate f rom the First Lient. Cav- 
alry, Commanding Casual Detaçhment, Recruit Depot, Ft. McDow- 
ell, Angel Island, Cal., dated,April 15, 1916, certifying that Witold 
Markun, haying completed three years' service with the colors, had 
been furloughed to the Reserve of the Army of the United States and 
that his service has been honest and faithful. 

Section 2166 provided that any alien of the âge of 21 years and up- 
ward, who has enlisted, or may enlist, in the armies of the United 
States, and has been, or may be hereaf ter, honorably discharged, shall 

<S=3For other cases see sama topic & KEY-NUMBER la ail Key-Numbered Digests & Indexe» 
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be admitted to become a citizen of the United States, upon his péti- 
tion, without any previous déclaration of his intention to become such ; 
that he shall not be required to prove more than one year's résidence 
within the United States previous to his application, and the court 
admitting him shall, in addition to proof of résidence and good moral 
character, be satisfied by compétent proof of such person's having been 
honorably discharged from the service of the United States. Under 
article 4 of the Articles of War, section 1342, Revised Statutes (Comp. 
St. 1913, § 2313), it is provided that: 

"No discharge sball be given to any enllsted man before his term of service 
lias expired, except by order of the Président, the Secretary of War, the 
conamanding offleer of a department, or by sentence of a gênerai court- 
martial." 

The certificate presented by the applicant is not a certificaté of dis- 
■charge. It is merely a certificate of furlough, issued under the provi- 
sions of Act Aug. 24, 1912, 37 Stat. p. 590, c. 391, § 2 (Comp. St. 1913, § 
1892), which provides that on and after Novémber 1, 1912, ail enlist- 
ments in the Regular Army shall be for the terni of seven years, the 
first four years in the service with the organization of which those en- 
listing shall form a part, and, except as otherwise provided therein, 
the last three years on furlough and attached tô the Army Reserve 
thereinafter provided for: Provided, that any enlisted man, at the 
expiration of three years' continuous service wïth such organization, 
either under a first or any subséquent enlistment, ,ùpon his written ap- 
plication, may be furloughed and transferred to the Army Reserve, in 
the discrétion of the Secretary of War, in which event he shall not 
be entitled to re-enlist in the service until the expiration of his term of 
seven years; Provided further, that except upon re-enlistment after 
four years' service, or as now otherwise provided for by law, no en- 
listed man shall receive a final discharge until the expiration of his 
seven-year term of enlistment, including his term of service in the 
Army Reserve. 

Under the provisions of the above âct, it is apparent that the ap- 
plicant bas no standing to pétition for naturalization under section 
2166, as he has not been and cannot be discharged until he has served 
for a total period of seven years, made up of his term with the colors 
and his time on furlough attached to the Army Reserve. The ap- 
plicant, having presented for the inspection of the court a déclaration 
of intention dated October 17, 1910, is at liberty to proceed under the 
gênerai provisions of the naturalization laws, if and when otherwise 
qualified. 

Application for leave to pétition under section 2166 is denied. 
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Ex parte AINSWORTH. (Circuit Court of Appeals, Nintli Circuit. May 25, 
1916.) No. 2796. Appeal (rom tlie District Court of tlie United States for tlie 
First Division of tlie Northern District of Californla. Jolin W. Preston, U. S. 
Atty., and Caspar A. Ornbaum, Asst. TJ. S. Atty., botli of San Francisco, Cal., 
for appellee. Pursuant to stipulation, signed by counsel for the respecth'e 
parties, filed May 16, 1916, to dlsmlss the appeal therein, ordered, appeal in the 
above-entltled cause dismlssed. 



BUSCH et al. v. STROMBERG-CARLSON TELEPHONE MFG. CO. (Cir- 
cuit Court of Appeals, Eighth Circuit. May 29, 1916.) No. 4659. Appeal froni 
the District Court 6f the United States for the Eastern District of Missouri. 
Appeal dismlssed at costs of appellee, attorney's fee walved, and mandate 
granted forthwith, per stipulation of parties. Franklin Ferriss, Joseph H. 
Zumbalen, ànd Allen C. Orrlck, ail of St. Louis, Mo., for appellants. Warwick 
M. Hough, Walter H. Saunders, and Irvin V. Barth, ail Of St. Louis, Mo-, for 
appellee. See, also, 226 Fed. 290, 141 O. C. A. 130. 



CINCINNATI EXHIBITION CO. v. MARSANS. (Circuit Court of Appeals, 
Eighth Circuit. January 14, 1916.) No. 4562. Appeal from the District Court 
of the United States for the Ëastern District of Missouri. Appeal dismlssed, 
wlth cbsts, per stipulation of parties. George H. Williams, of St. Louis, Mo., 
and Ellis G., Klnkead, of Cincinnati, Ohio, for appellant. Charles C. Madison, 
of Kansas City, Mo., for appellee. See, also, 216 Fed. 269. 



CITÏ OF RATON v. RATON WATBRWORKS CO. (Circuit Court of Ap- 
peals, Eighth Circuit. May 12, 1916.) No. 4633. Appeal from the District 
Court of the United States for the District of New Mexico. Dismlssed, wlth 
costs, per stipulation of parties. Pershing, Tltsworth & Fry, of Denver, Colo., 
for appellant. Jesse G. Northcutt, of Denver, Colo., and H. W. Coil, of Trini- 
dad, Colo., for appellee. 



COAL & COKE RAILWAT CO. v. DEAL. (Circuit Court of Appeals, Fourth 
Circuit. March 3, 1916.) No. 1394. In Error to the District Court of the 
United States for the Northern District of West Virginia, at l'arkersburg. 

Order filed allowlng writ of error to Suprême Court from 231 Fed. 604, 

0. C. A. . Geo. É. Priée and Buckner Clay, both of Charleston, W. Va., for 

plalntlff In error. Harold W. Houston, of Charleston, W. Va., for défendant 
in error. 



DWYER V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
May 3, 1916.) No. 4695. In Error to the District Court of the United States 
for the Eastern District of Missouri. Writ of error docketed and dismlssed, 
without costs to either party In tlils court, for want of prosecutlon, pursuant 
to slxteenth rule (150 Fed. xxlx, 79 C. C. A. xxix), on motion of défendant in 
error. Walter N. Davis, of St. Louis, Mo., for plalntlff in error. Arthur L. 
Oliver, U. S. Atty., of St. Louis, Mo. 
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ELUS V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
March 11, 1916.) No. 4669. In Error to the District Court of the United 
States for the Eastern District of Missouri. Writ of error docketed and dis- 
missed as to Albert Ellis, without costs to eitlier party in this court, on 
motion of défendant in error. Vance J. Higgs, Asst. U. S. Atty., of St. 
Louis, Mo. 



FIREBALL GAS TANK & ILLUMINATING CO. et al. v. COMMERCIAL 
ACETYLENE CO. et al. (Circuit Court of Appeals, Eighth Circuit. May 1, 
1916.) No. 3781. Appeal from the District Court of the United States for the 
Eastern District of Missouri. Appeal dismissed, with costs, for want of 
prosecution. Hugh K. Wagner and John H. Bruninga, both of St. Louis, Mo., 
for appellants. Fordyce, Holliday & White, of St. Louis, Mo., for appellees. 



GOTTLIEB V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. May 23, 1916.) No. 4463. In Error to the District Court of the United 
States for the Western District of Oklahoma. Motion of plaintiff in error for 
a continuance denied. Wrlt of error dismissed, wlthout costs to elther party 
In this court, for want of prosecution, on motion of défendant in error. John 
A. Remy, of Guthrie, 0kl., for plalntifC in error. John A. Fain, U. S. Atty., of 
Lawton, Okl. 



LUMINOUS UNIT CO. v. FRANK ADAM ELECTRIC CO. (Circuit Court 
of Appeals, Eighth Circuit. May 2, 1916.) No. 4631. Appeal from the Dis- 
trict Court of the United States for the Eastern District of Missouri. Appeal 
dismissed, wlth costs, for want of prosecution, on motion of appellee, with 
leave to appellant to move for good cause shown to hâve appeal reinstated. 
Edwin E. Huflfman, of St. Louis, Mo., for appellant. Paul Bakewell, of St, 
Louis, Mo., for appellee. 



McCALLUM V. WESTERN COAL & MINING CO. (Circuit Court of Ap- 
peals, Eighth Circuit. January 13, 1916.) No. 4557. In Error to the District 
Court of the United States for the Western District ôf Arkansas. Wrlt of 
error voluntarily dismissed by plaintiff in error at her costs, pending the con- 
sidération by the court of the motion of défendant in error to dismIss. Win- 
chester & Martin, of Ft. Smith, Ark., for plaintiff in error. Ira D. Oglesby, 
of Ft. Smith, Ark., and Thomas T. Railey, and Edward J. White, both of 
St. Louis, Mo., for défendant In error. 



McCLINTIC-MARSHALL CO. v. IBOS et al. (Circuit Court of Appeals, 
Flfth Circuit. April 17, 1916.) No. 2898. In Error to the United State» 
District Court for the Eastern District of Louisiana ; Rufus E. Foster, Judge. 
Action at law by John Ibos against the McClintic-Marshall Company, with 
John B. O'Leary as interpleader. Judgment for plaintiff, and défendant 
brings error. Affirmed. Richard B. Montgomery and Gustave Lemle, both of 
New Orléans, La., for plaintiff in error. P. M. Milner, Armand Romain, and 
T. Semmes Walmsley, ail of New Orléans, La., for respondents. Before 
FARDEE and WALKER, Circuit Judges, and MAXBY, District Judge. 

PER CURIAM. Assumlng that under the Louisiana practlce, in a suit for 
damages for a tort, the défendant may hâve a rlght to a call in warranty 
(see Muntz v. Algiers Ry. Co., 114 La. 438, 38 South. 410), we are of opinion 
(1) that the motion to dismiss the writ should be overruled ; and (2) that on 
the case made by the call in warranty against John B. O'Leary the exception 
of Bo cause of action was well tàken and the call properly dismissed. This 
leads to an affirmance of the judgment of the trial court. ïlowever, in ordër 
that the plaintiff in error may not be prejudiced hereafter in asserting any 
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rights that may hâve grown out of the correspondence referred to In the call 
in warranty, vve thlnk the judgment of the trial court should be amended hy 
adding to the same "without préjudice," and, as so amended, the judgment 
of the District Court is afflrmed, with costs. 



McCLURB et al. v. UNITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. Mareh 16, 1916.) No. 4510. In Error to the District Court of the 
United States for the Western District of Missouri. "W^rit of error dismissed, 
without costs to either party in this court, per stipula tloh of parties. George 
F. Anderson, of Kansas City, Mo., and Moman Pruiett, of Oklahoma City, 
Okl., for plaintififs in error. Francis M. Wllson, U. S. Atty., of Kansas City, 
Mo. 



MAYTAG V. MAYTAG-MASON MOTOR CO. (Circuit Court of Appeals, 
Blghth Circuit. Aprll 6, 1916.) No. 4588. Appeal from the District Court of 
the United States for the Northern District of lowa. Appeal dismissed, at 
costs of appellant, per stipulation of parties. Haffenberg & Friedman, of 
Chicago, 111., for appellant. Edward R. Mason, of Des Moines, lowa, for 
appellee. See, also, 223 Fed. 684. 



MORGAN V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
May 23, 1916.) No. 4460. In Error to the District Court of the United 
States for the Western District of Oklahoma. Motion ofplaintiff in error for 
a continuance denled. Writ of error dismissed, without costs to either party 
in this court, for want of prosecution, on motion of défendant in error. John 
A Remy, of Guthrie, OkL, for plalntife in error. John A, Fain, U. S. Atty., of 
Lawton, Okl. 



MURPHY V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. March 11, 1916.) No. 4C68. In Error to the District Court of the 
United States for the Eastern District of Missouri. Writ of error docketed 
and dismissed, without costs to either party in this court, on motion of défend- 
ant in error. Vance J, Higgs, Asst. U. S. Atty., of St. Louis, Mo. 



NEFF v; NATIONAL INVESTMENT & SEGURITIES COMPANY et al. 
(Circuit Court of Appeals, Eighth Circuit. May: 12, 1916.) No. 4696. Appeal 
from the District Court of the United States for the District of Colorado. 
Appeal docketed and dismissed, wlth costs, for want of prosecution, pursuant 
to sixteenth rule (150 Fed. xxix, 79 C. C. A. xxix), and mandate granted 
forthwith, on motion of appellees. E. M. Sabin, of Denver, Colo., for appel- 
lant. Simon J. Heller, of Denver, Colo., for appellees. 



PACIFIC PHONOGRAPH CO. v. SBABCHLIGHT HOBN CO. (Circuit 
Court of Appeals, Nlnth Circuit. June 2, 1916.) No. 2770. Appeal from the 
District Court of the United States for the Second Division of the Northern 
District pf California. Frank Parker Davis, of Chicago, 111., and Frank P. 
Deerlng, , of San Francisco, Cal., for appellant. John H. Miller, of San 
Francisco, Cal., for appellee. Upon motiop of Mr. John H. Miller, counsel for 
the appellee, ordered, appeal dismissed for noncompliance by appellant with 
rules 23 and 24, 150 Fed. xxxii, xxxiii, 79 C. C. A. xxxil, xxxili (failure of 
appellant to print record under rule 23, and to file a printed brief under rule 
24), with costs in favor of the appellee and agalnst the appellant 
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POPE-HARTFORD MOTOR CAR CO. v. WAVERLT CO. (Circuit Court 
of Appeals, Eightli Circuit. January 19, 1916.) No. 4120. In Errer to the 
District Court of tlie TJnited States for the Eastern District of Missouri. 
Writ of error dismissed, witli costs, for want of prosecutlon. John K. Lord, 
Jr., and F. 3. McMaster, both of St. Louis, Mo., for plaintifC in error. Sears 
Lehmann, of St. Louis, Mo., for défendant in error. 



TSIOTJSLI V. COYKENDALL, Immigration Inspecter. (Circuit Court of Ap- 
peals, Eighth Circuit. March 31, 1916.) No. 4682. Appeal from the District 
Court of the United States for the Western District of Missouri. Appeal 
docketed and dismissed, without costs to either party in this court, on 
motion of United States Attorney for appellee and stipulation of parties. 
A. R. McOlanahan, of Kansas City, Mo., for appellant. Francis M. Wllson, U. 
S. Atty., of Kansas City, Mo., for appellee. 



UNITED SHOE MAOHINERY CO. et al. v. UNITED STATES. (Circuit 
Court of Appeals. Eighth Circuit. May 1, 1916.) No. 4617. Appeal from 
the District Court of the United States for the Eastern District of Missouri. 
Upon aunouneement by government of abandonment of claim to preliniinary 
injunction, the order of District Court granting preliminary injunetion (227 
Fed. 507) is reversed, without préjudice, etc., and without costs to either party 
in this court, to which appellants do not consent. C. A. Severance, of St. Paul, 
Minn., Charles F. Choate, Jr., and Frederick P. Fish, both of Boston, Mass., 
and Chester H. Krum and Douglas W. Robert, both of St. Louis, Mo., for 
appellants. C. J. Smyth, Sp. Asst. Atty. Gen., and Arthur L. Oliver, U. S. 
Atty., of St. Louis, Mo. 



VALENTINE et al. v. CITY OF JUNEAU. (Circuit Court of Appeals, Ninth 
Circuit. May 24, 1916.) No. 2743. Appeal from the District Court of the 
United States for Division No. 1 of the District of Alaska. J. H. Cobb, of 
Juneau, Alaska, for appellants. Hellenthal & Hellenthal, of Juneau, Alaska, 
for appellee. Upon motion of Mr. Simm Hellenthal, counsel for the appellee, 
ordered appeal dismissed for noncompliance by appellant wlth rules 23 and 
24, 150 Fed. xxxii, xxxiii, 79 C. C. A. xxxii, xxxili (failure of appellant to 
prlnt record under rule 23, and to file a printed brief under rule 24), with 
costs in favor of appellee and against appellant. 
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